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IN THE CIRCUIT CDURT OF THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, [ILLINOIS

FRANCES E. KENNER, ET AL.,
Plaintiffs, )
VS. ) Case Na. BO-L-370
MONSANTO COMPANY,
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MR. REX CARR and MR. JEROME SEIGFREID, Attorneys at
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the Defendant, Monsanto Company.

Kathleen Watson Brunsmann

Official Court Reporter



10

11

12

13

14

15

IB

17

10

19

20

21

22

23

24

INDEX OF WITNESSES

DR-WRAYMOND SUSKIND

Further Cross Examination By Mr. Carr

INDEX OF EXHIBITS

Elal.nfelOlJi nar,kad Admitted
1703 45
1740-A 134

45

135



10

12

13

14

15

16

17

10

19

20

21

22

23

24

BE IT REMEMBERED AND CERTIFIED, that heretofore on
to—w1l, Friday, March 21, 1906 the matter as hereinbefore
set forth came on for hearing before the Honorable Richard
P. Goldenhersh, Circuit Judge, in and far the Twentieth

Judicial Circuit, and the following was had of record, to-

wit:
DR. RAYMOND SUSKIND,
having previously been sworn upon his oath,
testified further as follows:
FURTHER CROSS EXAMINATION
BY MR. CARR:

O Tammy, would you give the witness Exhibit 1779.
Dr. Suskind, the clerk has given you Plaintiffs” 1779 again,
which 1f you recall 1is the group exhibit of Dr. Nestmann’s
reports, and 1 think we had finished Mr. Haney, and the next

one In that group is Mr. Hollis Martin. Would you turn to

that page, please. 1t’s B34B450 on the bottom, right-hand
corner.

A Yes, 1 have it before me.

Q Mr. Martin has chief complaints of pain iIn the

back of the legs and the feet, and that his nerves are — |

can’t make that out — shakey? Yes, 1t’s repeated down in
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the First paragraph there. Is that correct, sir?
A Yes, it looks like shakey, sir.
Q And his trouble started some three, Four years

ago. The pain, he says, may be so severe that it will make
him Fall down, does it not, sir? You seB that right in the
bottom oF the First paragraph?

A Yes, sir, | see that, sir.

O Doctor, that kind aF pain that would be severe
enough to cause somebody to Fall down would be quite severe,
would it not? Have a pain iIn your leg —

A It could be, sir, yBS.

O Well, i1t would be, would i1t not? Pain iIn your
legs so bad that you couldn’t stand up.

A I assume that that’s correct, sir.

Q And, Doctor, he also reported that, 1 assume, when
that occurs it takes about an hour For the pain in his legs

to disappear.

A This i1s what the report reads oF his complaints,
sir, yes.
O He’s been having that problem as oF that time For

three or Four years, according to his statement, sir.
A Well, that’s iIn the First sentence. “His trouble
started three or Four years ago.” The pain started iIn the

back oF his leg, yes.
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O Doctor, this complaint of pain now that these men
have had here iIn 1955 and, of course, the same complaint of
pain, at least many of the ones that we went through here,
and that you saw in 779, these are all consistent symptoms,
aren’t they, sir?

A Some of them do have pain, sir, yes, sir.

O My question is, sir, these are all consistent
symptoms, aren’t they, sir?

A They sound like they’re the same symptoms.

Q My question is, sir, they are all consistent
symptoms, aren’t they, sir?

A I don’t know what you mean by consistent, sir.

O Doctor, why didn”t you say that before you gave me
all these various unresponsive answers. Consistent means
Jive with one another, or the same, or not contradictory, go
along the same way. You know what consistent means.

A No, 1°m not altogether sure in this case that they
are consistent, sir.

O Now, you do know what consistent means then, sir,
don’t you, sSir?

A well, i1f you define it for me, |1 know what it

means, Sir.
Q Doctor, you know what it means. You’re older than

I an, 1°m sure you’ve used it many more times than 1.
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You’re well read, an educated man. Everyone knows what
consistent means. You’re starting out this morning the same
way. Doctor, are these pains in your judgment, the symptoms
that they’ e had from 749 to *50, to 7’55, and up through
779, are they the same kind of complaint?

8 They are pain, sir, so that would make them the
same —

O My question, sir, are they the same kind of
complaint, sir?

A It would appear that they are described similarly,
yes.

O Is that a yes to my question, Doctor?

A But 1°m not sure about the consistency.

Q Doctor, 1is that a yes to my question? You keep
adding these things, then you say yes. When we read this
record to you a week from now, or a month from now, you’ll
say that 1 was Just answering yes to that part that 1 said,
not yes to your question. So you understand why 1 insist
upon an answer to my question. Doctor, are these the same
kind of complaints, sir?

A I don™t know, sSir.

O You don’t know, sSir?

A No, 1 do not know.

Q Have they each complained of pains in their legs?
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A They have complained oF pains in the IBgs, yes,

O Have they each complained of those pains in the

legs, sir?

O Therefore, are they the same complaints — Kkind of
complaints, sir, if each have made the same complaint,
they’re the same kind of complaint, aren’t they, sir?

A They are the same kinds of complaints, sir, but
I°’m not sure that they are the same kinds of pain, sir.

Q Doctor, 1 didn"t ask you that, did I?

A I thought you were, sir. That would mean
consistent. Then they would be consistent.

O I said these symptoms are consistent, are they
not, sir, and you have —

A I said | didn®"t know, sir.

O Doctor, i1f they are the same complaints, thBy are
consistent if they’re the same, aren"t they, sir?

A If they are the same kinds ofpain.

Q IT they are the samecomplaints, the complaints
are consistent, aren’t they, sir?

A The complaints may be the same, but the pain may

not be consistent, sir.

O Doctor, I’°m asking you, if you’ll listen to my
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Q

the complaints are consistent, aren’t they, sir?

I da not know, sir.

Doctor, are they making the same complaints?

They are making the same kinds of complaints, yes.

And 1f they’rB making the same kinds of

complaints, they are consistent, aren’t they, sir?

A

Q

I do not know, sir.

Doctor, doesn’t — 1isn’t a complaint that’s the

same as another complaint consistent with i1t?

A

O

> O >r

O

No, sir.
It Isn’t?
No .

How do you define consistent, Doctor?

IT they are the same kind -

How do you define consistent, Doctor?

My definition in this instance of consistent —

Not iIn this instance. In the world in general !

you define the word consistent?

HR. HEINEMAN : Objection, 1interrupted the answer,

your Honor.

quantity.

O

THE COURT: Objection is overruled.

THE WITNESS: They are alike in quality and

CBy Mr. Carr} And, Doctor, these — alike means
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A Yes, sir, | believe he 1s, sir.

O Doctor, his reflexes, he has the hyperactive knee
and ankle Jerk, but the normally active biceps and triceps
jerks on the deep tendon reflex test; isn’t that correct,
sir?

A That’s correct, sir.

a His abdominals and cremasteric, whatever that 1is
— what is a cremasteric reflex, Doctor?

ft It’s the reflex when you stroke the jaw area.

Q And that’s one plus, and his abdominals are one
plus.

A Right.

Q Doctor, he too has been given a diagnosis by Dr.
Nestmann that he has a moderately severe psychoneurosis;
isn’t that correct, sir?

A That’s one of the diagnoses, sir, yes.

Q And again Mr. Ulright"s — Dr. Nestmann*s diagnosis
with respect to Mr. Wright was omitted from the report that
was submitted to the Workmen’s Compensation Commission, was
it not, sir?

A No, sir.

0 Does thecompensationreport contain the diagnosis
moderately severe psychoneurosis?

A In this particularreport —
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Q Excuse me, Doctor, would you answer the question?
8 TherB 1s no diagnosis, sSir.

O Would you answer my question, sSir?

A No, iIn this particular report there is no

diagnosis, Ssir.

Q Would you read the question that 1 asked the

witness?
(Question read.)
THE WITNESS: This report does not, sir.
Q CBy Hr. Carr) Is your answer with respect to the

report that was submitted to th Workmen’s Compensation
Commission, Dr. Suskind?

A This report, sir.

a Doctor, your use of the word 'this,” because one
can’t see what you’re pointing to, this report, you’re
pointing to the report that was submitted to the Workmen-s
Compensation Commission, are you nhot, sir?

A I an only referring to the report that you have
given me which you have said were the reports submitted to
the Workmen’s Compensation. But | don’t know that they’re
the only reports that were submitted.

O Doctor, did you understand that the Judge 1is the
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Judge of whether or not this is submitted to the Workmen’s
Compensation Commission, and that he has ruled and held that
it is a report that was submitted to the Workmen’s
Compensaion Commission?
A It is, sir.
O Do you understand that you may not overrule the
Judge, Dr. 5uskind, that you are obligated -
MR. HEINEMAN:  Your Honor, |1 object to this. Your
Honor, 1 object to this.
THE COURT: Gentlemen, wailt a second. Let’s

approach the bench.

CThe Following proceedings were had at the bench

out of the hearing of the Jury:)

MR. HEINEMAN: Again, your Honor -—

THE COURT: First of all, you better make speaking
objections up here. Those are the ones that are to be made
up here.

MR. HEINEMAN: All right. Your Honor, again this
procedure is patently unfair to the Defendants. You let Mr.
Carr sit there and make these speeches in Front of the Jury,
which are patently wrong, and everybody knows that they’re

wrong, and then you make me come up here and don’t let me
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respond so that the Jury can hear my response. I object to
that. | think it’s patently unfair, and I want to make that
clear for the record again noui.

Secondly, i1t’s not within his province to correct
this witness. The Court has iInstructed the witness. Those
questions are improper. Those statements are improper. In
addition, the witness has said you are the one that told me
these are documents submitted to the Worker’s Compensation.
That i1s absolutely accurate. He doesn’t know whether they
are or not. He was told by the Court and by Mr. Carr
yesterday that they were submitted to the Worker’s
Compensation Commission. He doesn’t know that.

MR. CARR: But he is challenging it, Counsel.

MR. HEINEMAN: He isn’t challenging it.

MR. CARR: He most certainly i1s. He’s refusing to
answer the question. He is casting doubt on whether or not
these reports were submitted to the Worker’s Comp,

MR. HEINEMAN: No, he didn’t.

MR. CARR: He 1is saying that I Just have to take
your word for i1t, when in fact the Court has ruled on it.
You have given them to us, you have told us these were
submitted to the commission. They’re marked on the front of
them they were submitted to the Commission, and this witness

has no right to challenge that. He has no right to leave
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the 1mplication to the Jury that thase were somehow or other
Just things that | said were submitted to the Commission,
because 1 have no idea what was submitted to the Commission.
I have relied on what you have said, and the Court has
relied upon what you havB said.

MR. HEINEMAN: No, you have said it.

MR. CARR: The Court has ruled that they were
submitted to the Commission.

rR. HE INEMAN: The Court has ruled —

MR. CARR: This witness does not have the right to
contradict the Court, and neither do you, Counsel. You can
put i1t in the record that you don’t agree with the Court,
but you haven’t got the right to contradict the Court.

MR. HEINEMAN: Now Just one minute, Mr. Carr.

This witness was saying tha he doesn’t know if these are the
only records that were submitted to the Worker®s Comp
Commission. He said that. Hb doesn’t — he has no
knowledge —

MR. CARR: That has nothing to do with 1t. |
didn*t ask him whether or not they wBre the only records.

MR. HEINEMAN: Do you mind if 1 say something
here? He has no knowledge as to whether or not these things
were submitted to the Commission. All he knows is he as

told that. And he has said — Mr. Carr asked him when you
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say this record, what are you referring to. He said 1°’m
referring to this document that you said was submitted to
the Commission. That’s what he said. That’s a perfectly
reasonable, honest response to the question.

THE COURT: First of all, 1 have found that those
are the records submitted to the Comp Commission. They have
been accepted on that basis. They?e been used on that
basis.

Number two, his comment about any other records is
not at all responsive to the question that was asked of him.
It follows a long pattern that this witness has had of
interjecting matters that are unresponsive to the questions
that are asked of him.

Number three, 1 think i1t is proper impeachment of
the witness to question him as to his knowledge that his
going against the dictate, or an order, or a request of thB
Court, under the circumstances what Nr. Carr did was not
improper. IT it were improper 1 would order it stopped, and
I would correct 1t. | heard what was said. I know what has
happened in this matter. What he did was not improper.

The witness” response as to the other, you know,
not knowing whether anything else was submitted, 1is not at
all responsive to the question. There’s a long pattern that

this witness has had of making non-responsive answers to
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questions oF Counsel. 1 think that covers all the grounds
that you had.

Number three — number three, 1 have ordered that
all these types of arguments be made up here For reasons 1
have already made in the record, and 1 think that despite
the actions of this witness iIn other matters that have gone
on, that these arguments are made at the bench has made the
proceedings in Front of the Jury a lot smoother, a lot less
abrasive, and has generally helped iIn the conduct of this
trial.

From my witnessing of how things have proceeded
since 1 have put Forth this order, the motions are to be
argued at the bench. I think i1t was a wise move, and | am
going to continue to enforce that, enforce it strictly. |1
think 1t has definitely helped. In the progress of this
trial 1 think 1t has helped. 1 think that it’s something
that 1 should continue, and I will probably adopt i1t in
other trials iIn the future. 1 think it has proved to have
worked out very well. 1 think that covers everything.

MR. HEINEMAN: There’s one more thing, your Honor.
I would like to have a continuing abjection. 1°m not sure
if the Court gave me a continuing objection yesterday to any
questioning of this witness on this Plaintiffs” Exhibit

1782.
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THE COURT: I think I did, but I will again.

MR. HEINEMAN: Without it being admitted into
evidence on the basis that this witness has never seen the
document before, he didn"t prepare it, he knows about it,
and, therefore, it can’ be usBd as impeachment of him. So
it has to be used— 1t has to be put In evidence before he
can be questioned about it.

THE COURT: I think you asked for one yesterday.

I gave i1t, but I will give i1t again In case it wasn’t from

yesterday.

CThe following proceedings were had in the

presence and hearing of the Jury:)

O CBy Hr. Carr) Dr. Suskind, by the response that
you gave to me, you have implied that there may be other
reports of Dr. Nestmann that have been submitted to the
Worker’s Compensation Commission in addition to or different
from the ones that are contained in Plaintiff’s Exhibit
17B2. Do you have any knowledge that any other reports were
submitted to the Commission other than those reports that
are contained iIn 17B27

A I know at least one, sir.

O Do you have any knowledge, sir — you do have
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knowlsdge cof one, sir?

A Yes.

Q What one is thatT?

A That’'s on a Mr, Cecil Cunningham.

Q Doctor, Ceril Cunningham’s report is includsd in
both groups. 1It’s included in 1773 and it's included in
1782. Now where 1s the report -—- and thess arg the two
reports that we have been given by Monsanto. Have you seen
soma othsr report, sir, a third rsport?

A Well, I'm not altogether sure about the first one.
If it’s the one of June Bth, which was a date of an
examination. The date of an sxamination of Mr. Cunningham
on June Bth in which -~ and I have read this recently -- he
indiated that he has a moderately severe psychonsurosis.,

Q Daoctor, is the report of Junse Bth that you’re

talking about, sir --

A Yes.
Q == on Cecil Cunningham?
A Yes.

Q All right. Now, Boctor, turn to the exhibit on
Cecil Cunningham, that is part of 1782, which has been
submitted to the Commission, and see if you see there, sir,
the diagnnsié of psychonsurosis.

A I don't ses it in this copy, sir.
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Q Al) right. Now, Docteor, turn to Exhibit 1773, the
one that we were looking at, sir, that is the group sxhibit
that we started to go through, and we went through Mc. Ceclil
Cunningham, and see, sir, if you note that in that report,
bearing the same date, June B8, 18955, that in thet report
there is a diagnosis of moderately severs or savere
psychoneurosis., Do you ses that,‘sir?

A I don’'t seg a date on this one, sir. The ong I'm
refercing to had a definite date, Juns B, 18%5.

Q Wsll, Daocter, if you will compare the two reports
you will sss that they are exactly thes same, word for word,
with the sxception that the diagnosis of moderately severe
psuchoneurosis is left out; isn’'t that correct, sic?

A No, sir. |

Q Are they exactly the same, sirc?

A No, sir.

Q What is the difFerencs bstween the one in 1773 and
the one that was given to the Commission, 17827

A The differsnce is that the one in 1773 Dr.
Nestmann says my diagnoses aon this man are oral leukoplskia,
left testicular atrophy, moderately severs or severe
psuchoneurcsis. In the one thet you have given ma in 1782
there is no diegnosis at all.

Q Certainly. I'll accept that, Doctor.
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A That's the real difference.

@ The one that was submitted to the Commission does
not include the dlagnosis of this orel leukoplekia, left
testicular atrophy, or moderatsly severa or severs
psychoneurpsis; is that correct, sicrT

A That's correct, sir.

o So the Commission did not know that this man had
thesa thres problems insofar aé you can tell from that
report; isn’t that correct, sir?

A No, sir. No, sir.

Q Does that report tell the Commission that he had
the problems of ssvere psychoneurcsisT

A No, sir. \

) It doss tell the Commission, iF you re;d the
report, that he’s got the oral. lsukoplekia, doesn’t it, sir?
If you read the full report. '

A In 1779, uyses, sir.

[#] If you read the full repot, it doss tell the
Commission that he has left testicular atrophy, dossn’t it,
sie? If you read the full rsport. Tha second paragraph,
second page of Cecil Cunningham’s report, sir, the last line
in the second paragraph, whera it saus "the left testis is
atrophic,” do you seae that, sircr?

A Are you referring to 1779, sirc?
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I am, indeed.
Whare is it mow, sircT?

And it is in 17828 in exactluy the same language, is

it not, sir?

A

. gat it.

sirc?

A

(A

Where is tha quotatien, sir? I'm sorcy, I didn't

Were yau listening to mg, Dr. Suskind?
Yes, I am listaning.

Were you at the time that I told you where it was,

I was trying to, sir, yss.

Doctor, I told you it was on ths second page,

second paragraph, last lins, both in the 1782 and in the

1778 sxhibit.

A

Q

A

A

Yes, sir, I see it, sir.
It is in both exhibits, isn’'t it, sir?
It is in both exhibits.

So the Industrial Commission, the Workmen’s

Compansation, was told that he had this atrophic tastical,

was it not, sir?

A

Q

Yes, sir.

But the diagnosis of l1left testicular atrophy was

not there, was it, sir? The Final diagnosis.

A

In this report, no, sir.
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@ ' So the Commission would have to read that report,
1782, and make its own diagnosis that there was testicular
atcophy, would they not?

A Ng, sir. Nao, sir.

A They wouldn’'t, sic?

A No, sir,

Q You think the description is sufficient?

A No, but there ars other ways of transmitting it.
Q Doctor, you understand my question, though —-—

A Yes, sir.

Q -- relating to this ~-

A Yos.

Q -- report?

A Yas.,

3 There are othar ways of transmitting it, indeed.

By testimony, by lettser from lawyers, by all kinds of
things. But, Doctor, I'm examining you with regard to these
ragports and the contents of thess reports. You surely
understand that, don't you, sic?

A Yes, sir.

Q Now, Doctor, with regard to the important
diagnosis that I’m asking you about, the Industrial
Commission, ths Worker's Caﬁpensation Commission was not

told that in Dr. Nestmann’'s opinion this man was moderatey
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sBvare or sevsrs psgchnnaurﬁtic; isn’t that corrsct, sir?

A No, sir.

Q That isn’t correct?

A It is correct.

Q It is correct. They weren’'t told that?

R( In the report that I have, in 1782 --

Q Excuse me, Doctor, is it correct or not; they were
not told that his diagnosis was a moderately severe or
severe psychoneurosis?

A Fram this report they weren't told, yss, sir.

Q That’s what I'm asking uyou about, Doctor.

A From this report there’'s no indication of any
diagnosis, right, sir.

R That diagnosis is omitted, is it not, sir?

A All the diagnoses are omitted, sir.

Q Excuse ma, Doctor, that diagnosis is omitted, is
it not, sir?

A Yes, sir. Yes, sir.

Q And, Doctor, are there any other reports of which
you are aware that deal with Cecil Cunningham that was
submitted to the Commission other than the one that’s in
Exhibit 17827

A Yes, sir.

Q And where is that report, sirc?
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A Well, right in 1782, sir.

A} There is another repart?

A Yes, sir.

® Anocther of Dr. Nastmann's in 17827

A Yas, sir.

Q Would uou point it out to me, please, sir.
Doctor, what you are doing now, I asked you for a report,
did I not, sirT

A Well, this is a report, sir,

Q Excusa me. Doctor, did I ask ynu For a raport DFI
Dr. Nestmann? 0Did I ask you where there was anothsr report

of Dr. Nestmann in this exhihit?

A This is & report of Dr. Nestmann, sir.

Q Wowuld you answser my question, please, Doctor?
A Yes.

Q You’ve showsd me a page that is the Monsanto’s

lawyers summary of Dr. Nestmann’s testimony, have you not,
sir?

A I don't believe that's a Mansanto --

Q Indesd it is a Monsanto. You see that, sir?
Brief on behalf of Monsantoc Chemical Company. Do you ses
that? This is part of thsir brief, Doctor. Do you
understand that?

A Yas, sir.
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Q All right. Now what you are reading thers,
Doctor, what you dicrscted my attention to, Doctor, was a
summary of a lawyer For Monsanto of DOr. Nestmann’s
testimony; isn’t that correct, sirc?

A No, I don’t know that, sir.

aQ Doctor, what does it say at the top of the page?

A It doesn’'t say that it’s a lawysr's testimany.

0| What does it say, sir, at the top of the pags?

A It says name, Cecil Cumningham, claim number,
summary of Or. Nestmann's testimony --

Q Thank you, Doctor.

A -— June B, 1955.

N All right, Doctor. TYThat's enough, doctor. Does
it say that this is Dr. Nestmann’s report, or doss it say

this is a summary of Dr., Nestmamm’'s testimony®?

A It’'s a raport on Oc. Nestmann’'s testimony.
Q Yes, indeed, Doctor. Now I asked you for a report
of Dr. Ngstmann’s —— a rsport of DOr. Nestmann, did I not,

sir?

A Well, this is a report, I would say, of Dr.
Nestmann. It's Dr. Nestmamn's testimony, sir.

Q Now, Doctor, this is what a lawysr is summarizing,
and you know it.

A No, I do not know it, sicr. I didn’'t sven resalize
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the same, doesn’t it, sir?

A Alike iIn quality and quantity would be the same,
yes, 1If they are alike.

Q And, Doctor, they are making the same kind if
complaints, aren’t they, sir?

A No.

O Well, Doctor, were they complaining of pain in 7’49

and 7’50 in their legs?

A Yes, they were. Some of them were, some of them
wBren’t.
O Did you describe those complaints as, quote, pain

in the legs?

A Yes.

O Now did they make — did you describe the pains In
the same way In 7’53, that i1s pain iIn the legs?

A We described them qualitatively, the kinds of pain
they had.

Q Doctor, did they describe them the same way as
pains iIn the legs?

A We started out by saying they had pains iIn the
legs, and then we qualifiedthem, sir.

Q Doctor, my questionis did you describe the pains
as pain in the legs?

A Initially, yes, sir.
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MR. HEINEMAN: Asked and answered three times.
THE COURT: Overruled.

Q (By Mr, Earr) Doctor, did you ask them the
gquestion do they have pain in *73 in their legs, muscle
pains?

A Yes, we did, sir.

Q You didn’t ask Eor'ang quality or any quantity,
you Just said do you have pains; isn’'t that right, sir?

A We d{d ask asbout guality and the physicians -—

n| Doctor, my question is, sir, in the questionnaire
that you gave, whers they checked current muscle pains, all
you asked was did they have pains,

A Only in that gquastionnaire, sir, yes.

8 ' And, Doctor, they describad it as pains, did they
not?

A In that questionnairs, yes.

@ So in 438, in ’'50, 'S3 and '79 they have said they
have pains in the legs; isn't that right, sir?

A Some of them did, sir.

8| And, Doctor, they're making the same complaint,
guote, of pains in the legs in thasse various years, aren’t
they, sir?

A They’'re making the same complaint, sir.

Q Thank you, Doctor. Now, Dnctar,}this man alsa
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says that his nerves have been shakey For some three years,

doesn’t he, sirT

A Yes, sir.

Q Aand that is a consistent complaint that others
befora him, many, many others before him have made; isn’t
that caorrect, sirc?

A I don’t know abhout the many, sir, but some have.

Q Well, Doctor, you know that ths majority of the
reports that we’'ve read thus fFar, thsy complain of

nervousness, don’t they, sirc?

A Same of them have, sir.
a And in your scals of ~- in '53 in your scale of
numher of complaints, that’s about —— hers, that’s number

17, that’s the fourth most complaint, sven including the
chloracne, isn't it, sir? Aches and pains is First, fatigue
is second, and nervousness and irritability is third in the
non—-cutanecus clinical sumptoms; isn't that correct, sir?

A Would youw repeat the question, pleass.
\ (Question read.)
Q (By Mr. Carr) Let me restate it, Doctor.

2] Yes, sir,

Q Nervousness and irritahility is the Eauqth most
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frequent clinical symptom, including cutansous lesions;
isn't that correct, sir? If you’ll turn to page 5 of
Exhibit --

A That is trus, sir.

Q And, Doctor, of the non-cutaneous clinical
symptoms it is the third mast Frequent sumptom, isn’t it,
sir?

] Yas, sir,

n] And, Doctaor, in terms of numbers, approximately S0
percsnt of the peocple that you seaw in '53 had that clinical
sympteom, didn’t they, sirT

A Yes, sir.

Q Doctor, this man also states that his sexual
desire, his libido, has decreased from tws or three times a
week to only once & wsek, has he nat, sir? But he states
that ha has no difficolty in maintaining the erection once
it peccurs; isn*t that correct, sir? ‘

A That'’s what he states, sir. That’s what the
recaord states.

Q And, Doctor, his reflexes are all in the range aof
~- dasp tendon reflexes are all in the range of two plus,
which would be considered a normally average reflex; isn’t
that correct, sirc?T

A Yes, sir.
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R Doctor, this gentlsman too had a diagnosis of
maderate degres of psychoneurcsis, did hs not, sirc?

fA Or. Nestmann records that, sir, ues.

Q Aand, Doctor, 1 think we’ve prsvicusly established
that %nsnfar as Martin is conecerned, the report that’'s in
Exhibit 1782 doess not include the diagnosis of
psychoneurosis for Mr, Martin, does it, sir? You don’t have
that exhibit?

A I don’t have it, sa I can't verify it, sir.

Q You couldn’t remember the man's name in any event.
Last night we had an opportunity to put the names on these
various tabs, and if you would turn to -— I think ws’'d be
better off if we keep it together, if we can do this.

A I1'1)l be careful.

Q The report referring to Hollis Martin that was
submited to the Workmen's Compensation Commission in West
Virginia doesn’t have the diagnosis of modsrate degree of
psychoneurosis, does it, sir, in regard to Mr. Marctin?

A There is no diagnosis, sir.

Q Would you answsr my question, sir, pleasa.

MR. HEINEMAN: Objection. That is responsivs to
the quastion.
THE COURT: Objection is cgerruled.

THE WITNESS: Well, I indicatsd thers is no
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diagnosis af all.

[} (By Hr. Carrl) I understand you szaid that, Doctor.
<] Yes.,

\
Q But I'd like For uyou to have zan answer to muy

guestion directly so that I may use it some day, if I

need to, to praove what youv said dirsctly and fFully,
concisely and completely. So would you answer my guestion
in the way I phrased it, sir.

A Would you repeat the guestion, pleass.

(Quaestion read.)

THE WITNESS: No, it doesn’t have that specifie.

aQ (By Mr. Carr) Al) right. Now, Doctor, turning to
the next psrson, Mr. Richardson, in Exhibit 1779, his rsport
is dated the 14th or 24th of 1955, and his chief complaints
were at that time leg, arms and chest ache all the time, and
he thinks he has a sugar lack; is that correct, sir?

A I assume that that’s the ward, sir.

Q Doctor, this report calls him the first man wha
worked in the building following the sxplosion. I think you
said ysstecday fhsrs was no explosion, it was a reaction,

A A run—-away reaction, sir.

o] And was not an sxplosion.




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

14

A No, sir, mot an explosion.

Q Sa, if DOr. Nestmann characterized it as an
explosion that would be incorrect?

A Well, I think that peopls have called it an
explusion becauss there was a sudden burst of material
coming ocut of the autoclave. I think that’s why it was
called an sxplosion. But it was simply a run-away reaction,
A valve hléﬁ.

o A valve blew and then the material came out the

valve within the building, and out the stack outside the

building?
=] Yes, to somz degres, sir, uss.
. 3 So it wasn’t an explosion at all?
A Well, it was characterized by some peopls as an
sxplosion.,

Q I wunderstand that, Doctor. You said that.

A But from a technical standpoint it was a sudden
opening of a valve, due to execessive pressure and
temperature, and that is a run-away reaction.

Q All right, Doctor, that wouldn’t be then a loud
bang, or a big loud noise like a bomb, or anything liks
that? |

A No, I don’'t think =so.

Q Tha valve opened?
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A Right.

a1} And the matarial came out, and it was called an
explaosion, although, in fact, it was not an explogsion?

A Right.

18] Nothing like you would get in a war or a bomb or
something blowing up?

A Correct; correct.

[A] Is that corrsct, sirc?

A That'’s correct.

a Nothing like that?

A That's correct.

A Hli right. I guess it wouldn’'t be anuthing that
would, if someone was in there, they wouldn't think there
was a bomb going off or angthing liks that?

A I don’t bslieve so, sir.

Q All right. In any event, Doctor, according to
this report, Mr. Richardson started having these symptoms
sometime after this reaction; is that corrsct, sir?

A It says he had the sumptoms scmetime later, yes.

Q Doctor, insofar as his reactions are concecrned, he
has Ffour plus knee Jerks, which on 8 scale for activity
would be considsred hyperactive, and his other raflexes,
deep tendon reflexes there would be two plus or within the

normally active range; is that corrsct, sic?
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A Yes.,

Q He too had a diagnosis made by Dr. Nestmann this
time of a mild psychoneurosis, did he not, sic?

A Yas, sir.

Q Doctor, iF you'd turn to Exhibit 1728, that
diagnosis of mild psychoneurosis is not on the report that
was submitted to the Workmen’s Compensation Commission, is
it, sir?

A This is Mr. Richérdson?

Q Well, Doctor, 1 think you testified yestarday, uou
looked at all of them, and that diagnosis wasnot on any of
them; isn’t that cofrsect, sir?

R I didn’t say anything about these -- thase racords
because we didn’'t have time, sir,

0 Well, Doctor, 1 asked you toc lock at the records
yssterday, and to tell me whether or not the diagnosis of
psuchoneurosis appearsd on any of those reports of Or.
Nestmann, Don't you recall thatT That was the very last
thing we wers doing at the close of ths day. The very last
answer was that none of those reports contained the |
diagnosis of psychoneurosis.,

2] Yes,
a You do recall that, don’'t you, sirf? \

2] I belisva so.
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o All right. #And Mr, Richardson is one of those
that you looked at yssterday, and his does not —— his record
that was submitted to the Workmen'’s Compensation Commission

doss not contain ths diagnosis of mild psychoneurosis, does

it, sir?T
A No. And it’s similar to the previous report wa
discussed.

Q Doctor, the next person in Exhibit 17789 is Lowsell
Wright, and his is dated August 3rd, ’'SS; is that correct,
sicT

A I heliave so.

A His chief complaints are aches and pains in the
Joints, legs go to sleep a lot, and haadaches often, which
have begen termed sinus hesdaches; correct, sic?

A Yes, sir.

Q He statss to Dr. —=- according to Or, Nestmann's
report that he’s had this trouble since '51, and he worked
in the building two usars after the explosion, and that
would make it ’Sl, wouldn’t it, sir?

A I assume that that's correct, sir.

Q Dr. Nestmann hers says that the building exploded.
He must have really thought there was a bomb or saﬁsthing go
off there; 1ls that right, sir?

A Wsll, I don’t belisve he knew what the situation
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was, sir.

@ . Apparently not, iF he thought the building
exploded, Ths building didn’t explodes at all, did it, sir?
Just this valvse.

A Na, sir.

Q Sir?

A No.

Q Is that right, sirc?

A Na, it did not, sir.

Q It is right that the building did not explode?

A That's quite trus, sir.

Q All right. Doctor, this man reported to Dr.
Nestmann that he had aches and pains in the Joints that ars
not as troublssome now as they wers when he worked in the
plant. He had alsc hefore, bafore that, he had also
apparently bsen told by Dr. Halloran that he had a nerve or
a pulse dead in thse foot or leg. There would be quite a
difference between a nerve and a pulse, wouldn’t there, sir?

A That’s the man’s description, sir.

R But thers is guite a difference between a nerve
and a pulse, cbvinusly, is there not, sic?

A Yes, 1 belisve so,
a Doctor, his complaints, hs sauys h& noticed a

throbbing in his legs, his legs tire easily, about the same
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when it started some three years before; is that correct,
sir?

A Yas, that’s what the record reads, sir.

| And, Doctor, ha statss that hs has less problams
when he's cff wark with his leg, but he notices pain on the
right when hes squats, and his legs have been going to sleep
a lot since the cﬁsst of the rash, sguatting will do it,
sitting for any lsngth of time will do it; is that corrsct,
sir?

A Thaose are the recorded complaints, sirc, yes, siF.

G Doctor, it 'also says here his headachas have beasn
present since he started to work at Monsanto. Well, that
would predate ths run-away reaction, would it not, sir?

A I don’t know when he started --

o I don't know either.

(] I don’t know when hae started to work, sirc.

4] It doesn’t say when he started to work. So it
might have been, might not have been. Doctor, he stated in
the System Review section that his libido at one time was
depressed, worried him a great deal, was unable to get an
grection. It would appear from regading this description
that while the libido was depressed at one time, it would no
longer he considered depresssd; would that be corrsct, sic?

He's talking about in the past tense, is he not, sir?
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Q You didn’t, did you?

A No, sir.

Q Now you do realize it?
A

I"m not even sure that | do. | don” know that

O Doctor, 1 want you to assume that that iIs a
lawyer’s summary of Dr. Nestmann’s testimony, since you
don’t know 1t. Will you assume that, please, sir?

A I an assuming that, sir.

Q IF 1t 1s a summary, 1t’s not the doctor’s report,
is It, sir?

MR. HEINENAN: Objection, your Honor. Nay Counsel
approach the bench?

THE COURT: Yes. Yes, you may.

CThe Following proceedings uera had at the bench

out oF thB presence and hearing oF the jury:}

NR. HEINENAN: This is a, iIF we’re talking about
the right thing here, what the doctor is reFerring to is a

direct quote From the testimony.

THE COURT: Yes, but that’s not a report. That’s

what he was asked.
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MR. HEINEMAN: Hs was ésked is that a lauwyer'’s
summarcyT

THE COURT: He said yes.

MR. HEINEMAN: UWhat he’'s got here, question,
quote, It’s a quotation.

THE COURT: VYas.

MR. HEINEMAN: It's a quotation from his
testimony.

THE CDOURT: Yes, as part of a summary of Or.
Nestmann’'s testimony.

MR. HEIMEMAN: That's right.

THE CTOURT: Right. It’s not a ceport.

MR. HEINEMAN: What he is sauing is that this -——
what this witness is saying is that this is eclearly a report
of what DOr. Nestmann said.

MR. ﬁaRR: No guestion about that.

THE COURT: But that’s not a report.

MR. CARR: 1It’s not Ur. Nestmann’s report.

THE COURT: VYou’ve been in practice a long time,
you know what a report is snd youw know what testimony is.
That's the point he’s trying to make. That's all, we all.
know that. You knew that your first year out of law schonl.

MR. HEINEMAN: What he:s sayging is thera's nothing

thers but the lawyer’s summary. That’'s what he asked the
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witness. That’s not true. Whet there is is a diresct
quotation From what the doctor testified toc in Front af the
Worker’'s Compensation Commission. That'’'s not just a
summary .

THE COURT: I have seen 2 lot of instances, and
I’ve done, and I'm sure you have too, whers part of a
summary of somathing includes a quotation, a small portion
that you want to uss in the gxact language for soma reason,
usually for clearing of ths materials or some other rsason.
The Fact that it contains a guotation is not a report.

It’'s a summary, number anse. Number twao, this is
conjecture. Whether it is a summary, or whathsr it’'s a
summary and a quotation, it is testimony and not a report.
Ue're going down 2 side alley., 1 would overrule your
objection ﬁn this hasis, I think we shouwld get bhack ==

MR. HEINEMAN: This is the very reason why it's
improper For the witness to be questioned about something
that’s not in evidence that the Jury can look at for
themselves, becauss the questlon implies that all you have
in here is lawyer’s language, and that is a direct quote
fFrom the doctor. That’s what's wrong with the implication

that Mr, Carr mads. I object to it.

THE COURT: Ahbhsolutely not. QOverruled.
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(The following proceedings were had in the

presance and hearing of the Jury:3

@ (By Mr. Carr) Doctor, you are and have heen aware
at least since yesterday that Dr. Nestmann did testify at
the hearing with regard to Cecil Cunningham; isﬁ't that
correct, sicT

A Yes, sir.

o] And, Doctor, you knew that when I started asking
you questions about Dr. Mestmann's reports, did you not,
sic?

A Yes, sir.

Q Now, my quastion, sir, disregard for the time
being, we’ll get to it, disregard for the time being, sir,
ODr. Nestmann’'s testimony.

A Okay, I will,

Q Will you do that, sir? My question to you, sir,
was there ever 2 report of Dr, Nestmann that was submitted
to ths Commission in which it was stated that Dr. Nestmann’'s
diagnosis was hs had a moderately severs or severs
psychoneurosis?

A I really don’t know, sir.

Q Well, then, Doctor, the only knowledge that you

have of reports that were submitted to the Commission is
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that report which is contained in Plaintiffs’ Exhibit 17B2;
isn’'t that correct, sirc?

A No.

a What other knowledge do you have of Dr. Nestmann's
reports that was submitted to the Commission other than that
one that’s contaipad in that sxhibit?

A Usry frankly, sir, I am net -~ I don't know
whether or not the report in 1778 wasn't submitted. You
know I really don’'t know that it wasn’'t.

Q Doctor, my question to you, sir, is what knowledge
do you have that a report was submitted to the Commission
other than thse one that is in 17827 You understand my
guestion? Please answer my guestion, sir. IF you know that
1778 was submitted to th2 Commission, if you know that Or.
Nestmanﬁ’s report as it regards Cecil Cunningham wes in Fact
submitted to the Ccﬁmissicn, that’s fine, and 1’'ll question
you on that and we’ll discover where it is in the
Commigssion’s record. We’ll ask Monsante to produce that
particular copy.

A Okay.

Q But at this point in tims, Doctor, thza only one
that fMonsanto has produced that was submitted to the
Commission i1s the ore that is in 1782. Now do you know of

soms cther report that Monsanto has not produced to us that
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was submitted to tha Commission other than the one in 17827

A No, I do not know, sir.

a All right. And the one that is in 1782 does not
contain the diagnosis of modarately ssvere or severe
psychoneurosis, doss it, sir?

A In this particular capy, it does not, sir.

Q Doctor, is thers any copy in which it doss appear,
sirT

A I don't know, sir.

Q Now, Doctor, these various rsports that we've been
through, we have completed the Exhibit 1773, have we not,
sir?

A I don't know. Have wa?

Q Ooctor, do you have knowledge aof any report that
was submitted to the Commission in which tﬁa diagnosis of
Or. Nestmann was severs or moderate or mild psychoneurnsis,
sic?

] Yes.

Q And what reﬁnrf is that, sir?

A It's a repart of the testimony of Dr, Nestmann --

Q Doctor, you're talking about testimony. Do you
understand what the word “"repart” meansT

A There's a report of the testimony, sir.

Q Doctor, do uou understand? I'm not asking about a
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report of testimony. |

A Yas, sir.

Q You know that I'm asking ucu abot a Or. Nestmann
report, don't you, sir, a written report as wa’ve just gone
through, sir?

A No, I don’'t understand that, sir, because report
to me ——

Q Doctor, we went through that when we talksed about
the summary of the lawyer's summary of Dr, Nestmann’s
testimony, did we notT

A Right.

(n] DNoctor, you do know that a report of a doctor 1s
as is in 1779, or thaose documants in 1782 that bsar his name
and his signature. You understand that. That is a doctor’s
report., You do know that, don't you, sir?

A No, sir.

(A} You don’t know that?

A No, sir.

Q éll right, Doctor. 1If you don’t know that then
wa’ll have to pass to the next subject. Do you know of any
documents, sir, signed by Dr. Nestmann that were submitted
to the Commission with regard to any of these people in
which the diagnosis of psychonsurosis was contained, sirc?

A Yes, sir, in a report, In a report. 1 regard
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that as a report.

A Doctor, did ygyou hear my question? It included the
word signed by Dr. Nestmann.

A Well, I would assume that the testimony that he
gave ~-~

MR, CARR: Your Honor, this witnass insists upon
playing games.

THE WITNESS: -- would be signed too. No, I'm
not.

MR. CARR: He knows the differsnce betwesn
testimony.

A (By Mr. Carr) Doctor, what makes you think that
Dr. Nestmann signed the testimony?

A He could sign a transcript.

Q Who told you thatT

R I don’t know. He could have, sir.

& Doctor, now you’'re simply speculating, and Dr.
Nestmann did not sign his testimonuy. A court reporter
certifies that it’s correct. Have you sver signed your
testimony in court, sirc?

A Not in court, but I have certainly --

K} Did you sign your testimony in Worker's
CompsnsationT™

A I've signed depositions, sir.
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] Sure, you have. Did you sign your transcript of
tastimony before the Worker'’'s Compensation Commission in
this very matter, DOr, Suskind?

A I don’t recall, sir.

Qo Doctor, back to the guestion that I asked you, do
you know of any reports signed by Dr. Nestmann, submitted to
the Commission in which he states that any of these psopls
had psychoneurosis?

A If you mean doctors’ lstters =--

Q You heard what I said.

A Doctars' letters, no, I don’t know of any other.

Q Doctor, I don't mean doctors’ letters, I sqid
report. I didn’t say letter. 1 said any report signed by
Dr. Nestmann that was submitted to the Commission in which
he says there’'s a psychonsurosis.

A Yes, sir, I do.

@ What is that, sir?

A That'’s a report on Mr. Willard.

Q Yes, Doctor, I have it in my hand.

A Yes, sir.

Q There is a report with regard to Mr., Willard,
isn't thers, sir?

A Yes, sir. HMay 3rd, 1853, sir.

Q Yes, Doctor. 1'd like to have it marksed as a
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Plaintiffs’® exhibit.

(Plaintiffs® Exhihit 1783 was marked For

identification by the court reportsr.)

Q (By Mr, Carr) I hand you now what's been marked
Plaintiffs’ Exhihit 1783 and ask you iF you recognizs that
as the report signed by Dr. Nestmanh in 18537 You do
recognize that. It has his signature, does it nat?

A Yas, sir.

Q It has the state compansation stamp on it.

A Yos, it does.

MR. CﬁRk: 1 offer that into svidencse, if it
please the Court.

THE COURT: aAny ohjectiong?

MR. HEINEMAN: Your Honor, we make the same recoard

we made before with respect to documents of this kind,

THE COURT: Fine.

MR. HEINEMAN: I think the Caurg has already
ruled.

THE COURT: I will incorporate arguments of both
Caﬁnsal. It’s admitted over objection.

MR, CARR: I ask leave to pass it to the Jury.

THE COURT: Yes you may.
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Q (By Mr. Carr) Doctor, this report is in
relatively small print and it's somewhat difficult to read.
Have you been given a report that you have with you that
would be blown up that would have hetter ——

A No, I don't have anything of that nature with me,

sir.

Q "You were aware of this report, weren’t you, sirc?

A I was aware of this report, yes, sirc.

(N You’ve raad it, haven’t you, sirc?

A 1 heligve I have, yss, sir.

A] Yes., You read it probably just last night, didn't
youT

A No, sir.

Q All right, Doctor, that's naot important.,

A I read it many daus agno, sir.

Q This report is dated May 4, 1853, and it was a
report that was ssnt directly to the Commission; is that
correct, sic?

A It was requested by the Commission, gir, yss, sir.

MR. CARR: Your Honor, would you direct the
witness to respond to my question and not tell ms whether or
not it was requested by the Commission.

THE COURT: Doctor, pleass respand to the

question.,




10

11

12

13

14

i85

16

17

iB

18

20

21

22

23

24

w7

THE WITNESS: Yes, sir.

THE CDURT: I don’t think that that wa; a
responsive answer, Listen to the gqusstion again and please
raspond to the question.

THE WITNESS: Yes, sir.

THE COURT: I’'m sorry, 1 didn’t hear what you
said, sir.

THE WITNESS: Sorry. I said yes, it was ssnt to
the Commission. This is in answer to his question, sir,

THE COURT: Thank you.

(A] (By Mr. Carr)y Doctor, in regard to this report,
with respect to Mr. Willard, the Commission did esk Dr.
Nestmann to sxamine Mr. Willard, did they not, sic?

A I belisve they did.

K] Yes. And after this report was submitted some two
to three years after this report was submitted Monsanto
hirsd Dr. Nastmann to examine some 25 others, did they not,
sir?

A I don’t know whether they hired him or not.

(] You don’t know that, sic?

A No, sir,

o We’'ll get to that in a maoment. You don't know
that from that point on, after this report was made, that

Dr. Nestmann hecame a Monsanto witnass,ltestiEging in behalf
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of Monsanto, submitting reports in bshalf of Monsanto?
A I know that he did it at least once.
(] Well, Doctor, you know that he did it merea than

that. This exhibit is already in svidence in which he has

_described that Dr. Nestmann, his findings concerning

psychonsurosis in most of the employess he has examined For
us., Youw Know that, don’t you, sir?

A That’'s what that Wager report reads. UWhsther it's
accurate --

Q That's what Mr. Wager of the Monsanto Company says
about Dr. Nestmann, doesn't he, sirc?

R That's what hs saus in that report, sir.

£l Doctor, back to this report, Or. Nestmann says as
Far as the present illness is concarned that the man has got
a considerable number of symptoms, dossn't he, sir, no
strength for four years, shortnass of breath for four years,
pain like 5 toothache beneath both knéas? Does he not, sirc?
Present For four years. Do you see that, sic?

A Yes, 1 da, sir.

Q Unable to sleep, darned nervous for four years.
Do you see that, sirc?

A Yes, I do, sir.

Q These complaints that he’'s made there are very

similar to ths complaints that many of these other workers
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made; Isn’t that correct, sir?

A There are some similarities,
O It’s not unique with Mr. Willard, 1is it, sir?
A I believe that there iIs a uniqueness about Mr.

Willard, yes, sir.

Q Doctor, 1 didn’t ask you if there was a uniqueness
about Mr. Willard. Hopefully there’s a uniqueness about all
of us. My question, sir, 1iIs that the complaints that he’s
making there, sir, are not unique, they are thB same or
similar to the complaints made by many, many others.

A No, sir.

O They’re not, sir?

A No, they are more numerous, Sir.

Q Well, he may have more complaints, sir, but the
complaints he has are similar to the ones that others have
made; 1isn’t that right, sir?

A Some of them are, right, sir.

Q Doctor, there’s a lot of men complained about loss
of strength, weakness, have they not?

A Some of them have.

Q Doctor, more than some. Df the ones that you
examined, a considerable number; 1isn’t that correct, sir?

A Some of them, sir.

O Well, Doctor, when you say some of them, how many
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do you mean, sirT?

A Well, I can’t tell you what the exact numbers
ware. But in my msmory, sir, they wersn’t a very large
number, which you are inferring, sir.

3 Ooctor, there were 21 of your 36 that complained
of Egtigue, 87 compléined of acheiness and pains; isn’t that
correct, sir?

A That’s in 1953, sir, yes.

(A Isn’t that correct, sir? Now that's a
considerable number, isn’t it, sir?

MR. HEINEMAN: Dbjection, your Honor, ths question
was on weakness, wasn’t it?
THE COURT: DObjeection is overruled.

i (By Mc. Carr) Isn’t this a considerable number,
Dector, 21 Fatigue, 27 aches and pains?

2] Yes, that -~ that is,

Q Doctor, second complaint is shortness of breath.
Now there’'s & considerable numbsr that heve complained of
shortness of breath, arsn't thers, sir?

2] No, sir.

a Doctor, there’'s nine, according to your report in
1853, |

A Well, we haven't counted thonse who complained of

shortness of breath, so --
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P Yes, yow did, Doctor. On page five uou have the
ongs that complainaed of shortness of breath.

A Dkay.

Q Oon’'t you, sircT

A That’s nine, sir.

Q Doctor, you did count them, didn’t you, sir?

A Yes, sir.

Q There's nina.

a Dkag.

G That’s a considerahbhle numher, isn’t it, sir?
A VYas, sir,

a And, Doctor, complains of pain beneath baoth knees,

but especially the right knee, thers most of the tima, it
comes and goes. A considerahle number of men complained
about pains in the legs, didn't they, sir?

A Sams of them did, uyes, sir.

Q Doctor, is 27 a considerable number? Doctor, is
£7 a considerable number? Page S of your 1953 report, if
that's what you’re trying to find, Doctor.

THE COURT: Doctor, please answar the question.
THE WITNESS: 1 can’t answer that gquestion that
way, Sir.

o (By Mr. Carr) Doctor, my question is is 27 a

considerable number. That's my question.
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A 27, ues, sir, that's a considerable numbsc. But
that doesn’t refer to the pains in thes legs.

& That'’'s my question, Doctor. Doctor, that’s my
guestion. Is 27 a considerabls number?

A 27 aches and pains in a veristy of places may be,
but you’re referring to Mr. Willard --

Q Doctor, 1'll get to what I'm referring to in a
moment .

A Well, you started off with one question, and then
you shift toc anothsr.

Q Doctar, if I do that, 1t’'s because I want to do
that. 1 have the right to do that. .You do mot have the
right to propose the guestions that I may ask you. IF I
twist anything --

MR. HEINEMAN: Objection, uour Honor, hs doesn’t
have a right teo confuss the witness.

Q (By Mr. Carr) If I misrepresent anything, your
lawyer —-

THE COURT: Gentlemen, could you approach the

bench for 8 minute, pleass.

(The following procsedings werse had at the bench

out of the hearing of the Jjury:)
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THE COURT: If uyou make ong more remark like that
in Front of this Jury in the course of this, I'm holding you
in contempt.

MR. HEINEMAN: Your Honor, do uou conceive in your
years of sitting on the bench that what he was doing right
then, Mr. Carr was doing, is proper?™ Do you have any
conception that that was a proper behavior For a lawysr in
questioning a witness?

THE COURT: What he did was not impropec. UWhat
you did is a violation of my rules against speaking
objections. HMr. Carr has been trying to sxplain to this
witness what he’'s suppossd to da, and he's explained to him
a8 number of times. The witness doss not —— and I hava
explainad to this witness a number of times. What you did
was in violation of my ruls against speaking objections.

MR. HEINEMAN: Your Haonor --

THE COURT: I don’'t want it don= again.

MR. HEINEMAN: Your Henor, it is true that what I
Just said was a speaking objection, and it was in violation
of youwr order, and it was unintentional, and I apologizs ta
the Court for that.

THE COURT: The apology is accepted,

MR. HEINEMAN: I must say that my smotions wers

aroused by the impropristy of what I was obsecving Mr., Carr
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doing, an I strenuously cbject to what he’s doing as
absolutaely improper. He is not entitled to chastiss the
witness. He’s not entitled to instruct the witness. The
Court’s province is to instruct the witness. 1 objsct to
it., I Just got carcied sway.

THE COURT: Let’s take a bresk,

(The following procaesdings were had in the

prasence and hearing of the jJury:)

THE COURT: Ladies and gentlemen, we’ll take a
short recess at this tims. I would remind you that you're
not to discuss this mattsr among uourselves, with anyona
outside the jury pansl. UWe'll teke a short recess at this

time. /

(Short recess.?)

Q (By Mr. Carry) Dr. Suskind, at the break you
suégastad that when I described the 27 people who had achas
and pains according to your report in 1853 you suggested
that I misrepresented that because ths exhibit with regard
to Willard refers tao pains in thae lsgs. Do you recall that,

sir?
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A Yas,

e Doctor, in point of Fact, do you know how many
people were actually complaining of pains in tha legs in
1853 according to your report, sirc?

=] I haven't counted them, sir.

B Would it surprise you -— would it surprise you,
sir, if I told you that at lsast 18 were yet complaining of
pain in the legs in 1953 accarding to your report, sic?

A I can’t comment, because I haven't counted them,
sir. ‘

Q Doctor, but youw have commented. You have stated
to this Jury that I twisted or misrepresented when 1 asked
the guestion weren’t a large number of pecple having this
same kind of complaint, that is pain in the legs, and you
said my question was impropsr because it was suggested hy
that tgat a large number had pain in the legs liks Willard,
when in fact a largs number did not have pain in the legs.
Do yow recall that, sir? That was the implication.

2] No, I do not recall it the way-you stated, sir,

Q Do you agree, Doctor, that you suggssted in this
courtroom that I was misstating your record insofar as pain
in the legsT

A No, I did not, sir.

Q 'Do you agree, then, Doctor, that theres were a
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lerge number of individusls who had pain in the lags‘in
19537

A I haven't counted them, so I can’t tell you, sir.

@ ! Do you disagrss with my assertion, sir, that I
have counted them and there's 19 at least, sic?

A Since 1 haven't counted them, 1 can’t verify it,
sir.

] Well, Doctor, it’s your report, and are you saying
that it’s not correct?

A No, I'm not at all, sir, not at sll.

(A} Noctor, do you sgres that a large numbar did
indsed haye pein in their legs, or so reported to you and so
you reported to us in your 1353 reporct?

A Therse ware a number of persons of the 36 who had
complained, had complained of pains in the legs.

. Q Now, Doctor, that is not responsive to my
qguestion. My question is a large number of persons in 'S53
whe presently complain of pains in the legs.

A No.

Q Do you agree that there was a largse numher of the
worksers that you examined in 1953 that had present
complaints of pains in ths legs, sir?

A Ne, sir,

(R} Do you quarrel with the numbaer 19 as being a large
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number?

A I would quarrel with that, sir.

Q You say 18 out of 36 examined would not be a large
number?

A It might not be, sir.

2 Doctor, is 18 a largs number? You said earlier
nine was 2 large number. Now 18 is not a largs numbser.

MR. HEINEMAN: 0Objsction. May Counsel approach

the bench?

THE COURT: Yes, you may.

(The Follpowing proceedings wars had at tha bench

out of the hsaring of the Jury:2

MR. HEINEMAN: Your Honar, we have hsere anocthser
misrepresentation by Mr. Carr of what the witness testified
to. He just said you testified befors that nins was a2 large
number. The witness testified in responss to Mr. Carr’s
question that nine was a considerable number,

MR, CARR: Well, I'll amend that,

MR. HEINEMAN: Thank you.

THE COURT: Okesy. Fine.
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(The fFollowing procsedings wsre had in the

pressnce and hearing of the Jjury:?

Q (By Mr. €arr) Doctor, do you agres that 19 is a
considarable numher of peopls to have this complaint?

A Yas, I do, sir.

@ Yes. 5o then youw would agres that Mr. Willard,
and would uou agree with my statement to you, sir, that at
least 18 had that complaint?

A I can’t agrees, becausa I haven’t counted them.

Q Would you disagrea?

A I would assuma that you ars accurate, sir.

Q Doctor, ifF that is in the rscord, and your report
is in the record, then that is a considerable number that
had thae complaint of pain in the legs in 13953.

A They had complaints of pain in the leg.

Q Is that corrsct, sic?

A That would he so, sir, iF the 18 is accurates.

Q So Mr, Willard then was not unique in his
complaint, was he, sir?

A Oh, yes, ha was, sir,

Q 19 have similar compleints, sir.

A I'm not saying -— it had nothing to do with pains

in the legs, sir.
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A} Doctor, my question had to do with pains in the
legs., 1've asked you, and I went down, was going down this
list of complaints, ;ir, and asking you whethsr or not Mr.
Willard was unique, that’s how we got on this -—-

A I said he was unique, sir,

& Dactor, my question to you is having pain in the
legs, the complaint of pain in the legs, is that uniqué?

A No, sir, that is not -- that is not uwniqua, sir.

(A That is my question, Doctor.

A Well, if that's your guestion, that is not unigus.

Q Doctor, the next complaint that hae had, that he’'s
unable to sleep and darned necvous for Four years, that is
not a unigque complaint, is it, sicr? Doctor, wa’'ve already
aestablished that 17 of your psople that you sxamined in 1853
had the complaint of nervousness. This category here,
numher four, unable to gleep, too darned nsrvous for Four
years, there’s a large numbaer of people that were darned
nervous, weren't there, sir?

A There was 17 who complained about nervousnsssg,
sir.

A He was not uniqus in having complaints of
narvousness, was he, sir?

A That aspect of it is not unique, sir.

Q Doctor, we alsc described that he’'s lost
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confidence in himself for the past ons and a half years; is
that correct, sir? 1Is that what it says, sirc?

A That’'s what it reads, sir.

o That's not unique, is it, sir?
] Yes, sir.
QR Doctor, there was a significant number of persons

examined by Br. Nestmann that, the reports that we have, all
except one, were he had diagnosas, all except one were
diagnossd as psuchoneursotic, wsran’'t they, sirc?

R Which exhibit are you referring to?

Q Exhibit 1778 that we just went through, sir.

All except ona on the reports whers he made diagnases aor
impressions, all sxcept one wers considersd psychonsurotic;
isn’t that correct, sirc?

a . That'’s correct far that guestion, sir.

Q Rll right, Doctor. Now, a psychonsurctic indesd
loses or has little confidence in himself; isn’t that
correct, sir?

A No, sir.

G . That isn’'t correct?

A No, ghat is not a -- that dossn’t need -~ that
doss not need to he a characteristic of psychonsurasis.

aQ Doesn’'t need ta bs, but may ba, Doctor.

A Oh, in rare intances, sir.
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Q Brly in rare. Wsll, then, DOoctor, perhaps this is
one that we can not establish, but certainly that others
have got the problem of lost confidencs; is that correct,
sir?

A That is uniqua, sir.

Q This you would say would be unique. The complaint
of cough continually would also be unigque, would it not,
sic?

A I think so.

Qo And his complaint of quivaring, something in the
upper abdamen, present for two and a half ysears ~- wsll,
there were a8 number of complaints of upper quadrant pain,
wasn’'t thers, sirT

A That is not pain, sir, that is quivering.

Q I understand that.

A Completly difFfsrent.

=} Ooctor, I understand that. There was a number of
persong that had abdominal caomplaints, wersn’t there, sir?

A There was some. Not many, sir. A very few.

A Not many, sircT?

A Na.
Q How many do you Jjudge there were, Dactaor?
A I have no idea.

aQ Well, Doctor, if you have na idea ==
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A Fram my recollection --

Q Doctor, how can you say that there weren’t many if
you have no idsa? Have you counted them, sic?

A I haven’t counted them recently, sir. 1°'d be
happy to do that for you, if you want me to.

G Doctor, when we went through Dr, Nestmann's report
there were a numbar of these pecple that complained of
abdominal complaints, weren't thera, sir?

A No, sir, I don't recall that.

Q Look at the very first one, Jeffers, stomach
aches. Chiaf complaint was stomach sche, was it not, sic?

A It says "like it is a little weak.” 1 don't know
what that really means, sir.

o Doctor, you may not know what it really means,
Just liks I don’t know what it really msans to say there's
quivering in the stomach. That isn't the point. The point
is there werse a number of othsrs that had like complaints.

A Out of the 1783 there’'s Just one, sir.

Q Out of 17837

A I mean 1773, I'm sorry. Among the chief
complaints, the stomech sesms like it’s a little weak is
okay for Mr. Jeffers, but in looking through the rest of
them I don’'t find any stomach complaints among the chief

complaints, sir,




10

11

12

13

14

15

16

17

18

138

20

21

ea

23

24%

63
)

Q Well, there may not be among the chief camplaints,
but they are in the body. If you look a2t Wright, bhe’'s got
upset stomach a lot of times and belly ache, doesn’t he,
sir?

A M. Wright?

] Yas, I think it’s the last ~-- second to last ana.

A Okau. Yss, I ses that, sir.

#] Doctor, in your examination in 1853 you found a
number that had thsse cémplaints of pain in the sbdomen, did
you not, sirc?

A A history of having had complaints.

Q Yas, Doctor, that’s what --

A A history. But neot in 1853, sir,.

Q Doctor, if you'll Jjust lock at your boxscors on
the first page, on page 3%, therse is two out -- at least
two, sir, out of that First group of six that have thase
complaints, present complaints of pain in the right upper
guadrant, aren’t there, sir?

A This man had a little problem, sir, yes. Mr.
Steels. |

Q Doctor, I’'m not trying to ask gn; to diagnose it.
All I'm truying to establish with yow, sir, is that his
complaints were not unique. That'’s all I'm trying to

e@stahlish, Doctor.
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A For 1853 they would have been unique because I
don't Find in the other areas of the boxscorss that there

ware pains in tha abdomen, sir.

n] Well, Doctor, at least two in ucwr boxscors had
the pains --
A Only two out of 36 complalned of sorensss in the

right upper quadrant, and they appear to bs similar, It’s
so designated.

Q Yes.

A But I dan’'t ses in the boxscores that there are
any other persons who complain about abdominal discomfort or
stomach illness, or whatever. So that Mr. Willard's
complaint to me would be wunique about his stomach complaint,

& Doctor, you had a number that had a development of
ulcers, did you not, sirc?

A There was some that had history of ulcers. I
can’t count them. I know what they were like in °'79, sir,
but I can't tell you about 53.

Q Wesll, Boctor, in '78 you Found of the exposed
peaople that a significant number, I think gou even called it
a statistically significsnt number, had stomach ulcers,
didn’'t you, sir?

A Had a history of having ~-

1] Isn’t that right?
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A ~~ of having uppser gastrointestinal ulcers.,
Q Isn’'t that correct, sirT
A That is correct, sir,.

Q That was ong of the féw things that you did Ffind
that was statistically significant; isn’t that corrsct, sic?
R That was one of the things thst by history we

found.

Q Doctor, we’'re talking about Mr. Willard’s history
hera, aren't we, and his complaint --

A Correct --

Q -- complaint about this stomach pain or quivering;
correct, sic?

A Correct,

Q And it developed From 1853 to 1979 that what M.
Willard’s complaint was with his abdomen, you found to be
statistically significant by '79; isn’'t that correct, sirc?

A There's no history of ulcer in Or. Nestmann's
records.,

R Doctor, I'm not asking about a history of -—-

A Are you talking about quivering®

Q I'm asking about stomach problems that developed
to be true, sir, sccording to gour'studg of '78, fhat's
what I’ﬁ asking about.

A We are talking about --
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Q Na, Docter, excuse me. Listen to my question.

A I will, sir.

&2 You Found a significant number of stomach problems
by history to have existed in 1878, did you not, sic?

A No, sir. '

Q Is an ulecer a significant problem, Doctar?

A We found upper gastrointestinal ulcers —-

3 My question, sic ——

A That's part of stomach problaﬁs.

Q My question, sir, is an ulcer stomach problemsT?
A It is a stomach ~-- it's a gastrointestinal
problem, sir, . A

Q Is that part of the stomach, sic?

A 1t could be part of the stomach.

(R} Yes, Doctor.

A Soms of them did wmot have stomach ulcers.

8] Doctor, is it a significant problam to have
ulcers?

A It might bhe, if it were -~ iF it were wverified,
sir.

Q Docter, did goﬁ Find T- did youw report in your
report in 1984 that it was statistically significant, this
numbher of persons with a history of stomach ulcerT

A We thought that the -- that the frequency of
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gastrointestinal ulecers, not any othsr problem, but
gastrointestinal ulcers, history of, was statistically
significant, uss, sir.

R And it is a stomach problem, isn’t it, sic?

A It’'s ong of the stomach problems, sir.

Q It is a gstomach problsm, isn’t if, sir?

A Some of them are stomach problems.

Q Some af the ulcers are stomach problems?

A Right. GSome of them ara.

Q And some of them are not?

=] That’'s right.

A These gastrointsestinal uleers that you found, sir,
by history how many of them were stomach ulcsrsT

A I can’'t tell you, but we combined the duocdenal
with the stomach, sir, in order to be accurate.

(] Doctor, the ducdenal is dirsctly adjoinipg the
stomach, is it not, sirc? -

A Correct, sir.

Q Yes. Now, Doctor, Mr, Willard’s problem than the
history confirmed, by that 1 mean historically it was
confirmed that the stomach problems wsare sigqificant in the
expossd people; isn’'t that correct, sir?

A Not in 1953, sir.

o Doctor, did you listen to my guestion? 1 said




10

11

12

13

14

15

IB

17

IB

19

20

21

22

23

24

66

history. Historically, sir, his problem was confirmed to be

statistically significant, that is stomach problems, sir.

A No, sSir.

O Did you find In 779 to be statistically

significant?
A Stomach ulcers and duodenal ulcers.
O Yes.
A I don’t know what his problems were here, sir.

O Did you find that to be significant?

A I don”t know what his problems were here, sir.

Q Doctor, you’re not listening to my question.

A I am, sir.

a Did you find a stomach ulcer and duodenal ulcers
to be statistically significant iIn *79?

A Ule did, sir.

D Yes.

A It’s in the paper.

Q And, Doctor, was Willard complaining of a stomach
problem in °53? This report that’s in front of you, Doctor,
the symptom that we’re talking about, the complaint that
we ’re talking about was related to the stomach, wasn’t it,
sir?

A No, sir. If you’re talking about number seven,

quivering like —
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Q An air Hammar in ths uppsr abdoman.

A I don’t know what that means, sir. That’'s not a
stomech problem. It can be anugthing. It could be a muscle
problem.

Q And it could be a stomach problsm?

A It could bs a liver problem.

a Doctor ~-

A 1t could be an esocphsgesl problem,

a It could be a stomach problem?

A Very remote. It's very remote, because it’s not
defined here, sir. N

aQ Doctor, indeed.

A You are certainly right, sir.

] The person writing it down didn’'t define it, sir,
but it could be a stomach problem, couldn’t it, sicT

A Not necessarily, sir.

Q Doctor, 1 didn’t ask you not necsssarily, did I,
sir? Aren’t you geoing to concede that this problem that he
had Jjust might conceivably have bsen, his complaints might
cancaivably have heen 8 stomach problsmT

A MNa, sir.

(K] You’re not going to concede to that?

A Mo, sir., I'm not going to concade to that becausa

it's inaccurate.
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O Let’s pass on to the next problem, Doctor.

A Thank you, sir.

Q Doctor, this gentleman also had a complaint of
being hot or cold all the time, and I can’t read that, takes
a chest cold, or catches, it looks like takes a chest cold
at frequent intervals, present two and a half years; 1is that
correct, sir?

A That’s what number nineappears  tobe, sir.

O Doctor, there uiereothers thathavecomplained
over the years about infectious problems, were there not,
sir?

A No, sir, very few.

Q Well, Doctor, very few iIs others, isn’t It, sir?

A Not out of — not uniquely, sir.

0 Doctor, 1is very few others — hr. Willard was not
unique iIn having complaints of colds following this
exposure, was he, sir?

A Having frequent colds might be unique, sir. Yes,
he complained about frequent colds.

Q All right. |1 think that’s unique, sir.

A When people do have colds, you and 1 have colds -

O Excuse me, Doctor. Do you think that’s unique
then?

A Yes. 1 think that he i1s complaining uniquely.
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n] Doctor, I don't know that I understand that. Has
ha got a unique complaint?

2] He has a unique complaint, sirc, yes.

Q All right. Doctor, the rsporter, Dr. Nestmann,
goas on to say that he was exposed to the explosion as
previously described March 8, 1848, doesn’t he, sirc?

2] Yes, sir.

a In paint of Fact, we've already established that
it was not an explosion, haven'’t ws, sic?

A Well, not in the senss that sxplos}nns are usually
regarded -~

Q Ue already established that it was not an
explosian, Doctor. 1 think uyou can answer that question.

A Yes.

(7] Did we astablish that this morning?

A Yes.

o Dactor, 1 sstablished it with you for a purposa

this morning, because I knew 1 was going to ask about this

report.
A Okay .
Q As you know —— I see you smiling —- as uou knouw

the prohlem of gxplosion, and his problems, youw know that
Dr, Nestmann related it to an explosion, don't you, sirc?

Now you know that, don’t you, sirc?
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A Yss. Dr. NBStmarm has described it bBfore as an
explosion.
Q Doctor, in point of Fact, hr. Willard wasn’t even

in there when it exploded or whatever occurred, was he, sir?

A That’s quite true, sir.

O Yes. But Dr. Nestmann reports that he was,
doesn’t he, sir?

A I don’t believe he says that he was exposed to thB
explosion.

Q Oh, that’s exactly what he said in that line we
Just read. Patient was exposed to the explosion as
previously described. That’s exactly what he says, isn’t
it, sir?

A He’s saying that generically, sir.

Q Excusb me, Doctor. That is exactly what he’s
saying that this patient was exposed to the explosion; 1isn’t

that correct, sir?

A Yes.

Q Yes. And, Doctor, you know that because you
checked 1t when you saw where | was going at recess. I see
you nodding your head yes. 1’d like the record to get that.

You know because you went back and looked at the report and
saw that he wasn’t in the explosion, that he only came in

hours later, isn’t that correct, sir?
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A 1 have known that fFor 35 years, sir.
Q Fine, Doctor,
A  Okay. I knew that in 1943, and I've knouwn that

since. I've talked sbout it many times about willard'si
relationship to that run-awsy reaction. [
@  All right. Tell me this, Doctor, you knew that
[

this report by Nestmann was submitted to the Cnmmissinn}in
|

53 in which he says his psychonsurosis is relatsd to the

explosion, like combat Fatigue. Did you ever tell the i

Commission that this statsment of Dr. Nestmann was not ﬁrua,
L

and that this man was not in the explosign, and that hié

psychoneurosis could not be like combat fatigus? Did géu

aver tell the Commission that?

| All right, Doctor.

i
|
A I didn’'t have to, sir. i
|
A I didn’t have to. f

|

|
aQ Let's go on to this report, Doctor. This raport
|

by Dr. Nestmann in 1853 states, does it not, sir, that on
the last page, the last paragraph, any psuychonsurotic E
individual doss poarly under stress, whather this strasé is

an sxplosion, whether it is front-lins duty in the service,
j

or any othsr traumatic sxperience, makes no differanca?r

!
Isn't that what he said, sic? . E
|

A That is what he wrote at that time, sir.
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Q Yes, Doctor. He did write that at that time, and
he related this, he said this man was a psychoneurotic who
reacted poorly to this explosion that he wasn”t even in;
Isn’t that correct, sir?

A No, sir, it is not correct, sir.

Q Oh, Doctor, didn’t he tell — doesn"t he say here
that this man reacted poorly toastress of theexplosion,
equating it to front-line duty?

A That i1s what — that is what the sentence reads,

O Yes, indeed, it does.

A Yes, 1t does.

Q But you know that Mr. Willard’s problem came after
his exposure and developed sometime after his exposure, that

IS nervousness; you know that, don’t you, sir?

A I know that Nr. Willard wasn’t present —
Q Excuse me, Doctor.

A — at the time of the run-away reaction.
Q Read my question back to him, please.

CQuestion read.)

THE WITNESS: Would you read it again? |1°m sorry.
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(o] (By Mr. Carr) Don’'t you, sirc?

A I'm agsking her to read it again, sir.
(Question read.)

THE WITNESS: I don’'t believe you said sxposure,

sir, did you?

18] (By Mr. Carr) Yes. I said exposure, Doctor.
A It came as -~ in relation to his exposure.
Q My guestion was, Doctor, it came —— his

nervousness daveloped at some time after his sxposure, did

it not, sir?

A I'm not sure I understand the question. Exposure
to --

Q To the product of the run-away reaction.

A To th= run-away reaction?

A Ta tha T7CHO, sir.

A Well, he was still -- he was still working when
his complaints of nervousness occurred.

) Doctor, my question is -

A He was still working.

N -— my question is thsse complaints started after
thé exposure, did they not, sir?

A During the exposure, sir, not after. During.
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R} They occurred after he was First sxposed, did they

not, sirT

A After he was first exposed, uss, sir.

Q Yes, Doctor.

A Yes.

Q He did not have complaints of nervousness prior tao

the exposure, did he, sir?

A I don’'t know that.

Q Doctor, uou do know that. Look at your records,
sir, and see if there's any statement in youcr 1953 report or
in your 1350 report, or vour 1848 report, that he was
nervous prior to this episode, sir.

A No, 1 don’t have any record of that, sir. No.

Q Hs states he bescame necvous after this expaosure,
did he not, sir?

A Yas, sir.

Q And, Doctor, it was soma months aftec the
exposure, wasn’'t it, sir, that he startsd having his
problemsT

A I believe that’'s true, sir.

Q He didn’t svan notice the acna until six weeks
after the First exposure; isn't that correct, sir?

A 1 haven’t referred to the 1848 report recently,

but that may be accurate, sir.,
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Q Wall, it reports that he entersd the bullding
saveral hours after the sxplosion, sympioms wers First noted
by this pat{ent about six weseks following his first
exposure, that's what it says, and followsd by an aching
type of pain in the calf of his leg. That’'s in Kxib£t 1694,
sir. It wasn’t until mid August that he was even awars of
his comedones. After he had his fFirst episode of pain in
the calves he experienced repeated bouts of such pain with
increased intensity with time. During the first part of
1548 the aching was so intense that he was unable to walk
and enterad a hospital where he remained for 16 dauys. In
49 he’'s complaining —— he complained of insomnia and
nervousnsss; isn’t that cerrect, sicr, since the
hospitalizationT

2] At the time we First examined him he complained of
insomnia and nsrvnﬁsnass, yes,

A Isn’t what I read to you correct, sirc?

A That is correct, sir.

& And, Doctor, the report that Dr. Nestmann gave to
the Commission that this man was 8 psychoneurctic
individual, who all of his problems stemmed from an
explosion like in combat, simply borne out by thse record
ralatiné to Mr. Willard, is it, sirc?

A I believe it is borne out by -~
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Q Doctor, 1is there anything iIn the record that
suggests this man mas psychoneurotic?

A Yes, Sir.

Q Before his exposure.

A Before, no.

Q Yes, Doctor.

A But in the 1953 report, yes.

O Sir, 1s there anything to suggest that he was made

psychoneurotic by an explosion similar to combat?

A By an explosion?

O Yes, Doctor.

A No, sir.

O Because there wasn’t an explosion, and even if
there was, he wasn’t there when i1t exploded.

A That’s quite true, sir.

0 He could not be reacting to stress of an explosion
as suggested by Dr. Nestmann, could he, sir? Answer that

question, please, Dr. Suskind.

A Yes, sir, he could be.

y.
O He could?
A Yes, sSir.
O He could be reacting to strsss of an explosion
where he wasn*t — when he wasn’t even there, and i1t didn’t

explode?
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A Yas, sir.

(] Doctor, how can you react to something that didn't

exist? -

A May I answer the questiaon?

" Doctor, my gusstion is how can you react to
something that doesn’'t exist.

A Okay. DOr. Nestmann refers to the explosion in a

gensric fashion. He is not talking about the actual
incidant. He's talking about the results of that incident.
He’'s talking about, and hs knsw what hs was talking abaout,
he knew that he was tzlking about the meterirls of that so-
called explosion. @And Mr. Willard was exposed to the
products of that run—awsy reaction. That is what Nastmann
is liksely to mean. And I -- and also thse fear, he is
reacting as in combat Fatigus. Combat fatigue refers to a
state of psychoneurasis in which the combat person develops
a fear of the risk, the risk of combat. The fear of the
risk of combat. And that’'s what Dr. Nestmannm is talking
about.

Q Doctor, I'm guite interested in the Filcrst part of
your answer whers you say —-—

THE CAURT: Mr., Carr, before you pursue that, is

this a good place to break?

MR. CARR: No, your Honor. I'd liks to get this
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point established.
THE COURT: Go ahead.
Q (By Mr. Carr) Where you say Dr. Nestmann said his
psychonsurasis is caused by the exposure to the material.
A I didn't say that,
MR. CARR: Would you read tha First part of his
answer back pleasa,
THE WITNESS: 1 said --
MR. CARR: Would you read the first part of his

answer back.

CAnswer read.)

MR. CARR: Thank you,
THE WITNESS: That'’'s what I meant, sir.

[ (By Mr. Carr) Yes, indeed. He was exposed to ths
products of the run—-away resction to the matsrials, was he
not, sir? That’s what you said, and that's what you meant,
isn't it, sir?

A Correct, sir.

n| Thank you, Doctor.

A And he had sumptoms from that.

Q Thank you, Doctor. One of the symptoms that he

had fFrom that was the psychoneurosis?
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A No, sir, ebsolutely not,

Q Doctor, isn’t that what Followed his exposure to

the matercials?

A It's the Fear of that.

Q Doctor, did the psychoneurosis Follow his exposure

to the materigls?

A The psuychoaneurosis followed this man, as Dr.

Nestmann points out --

1| Doctor, my guestion is --
=] -- combat fatigue, which is tha fear.
a Doctor --

A The fear of that problem.

Q You’re not listening to my question.
A I am indeed, sir.
Q Psychoneurosis follonwed the exposure to the

materials of the sxpleosion?
A The risks from the materials of that explosion,
sir.
A Doctor, you're not answering my question,
MR. CARR: Your Honor, would you diract the
witness to answer my question,
THE COURT: Doctor, answer the gusstion.
THE WITNESS: Yes, sir.

THE COURT: Answer the gquestion as it is asked

of
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you, please.

THE WITNESS: Okay. Would you ask the question
again, please.

MR. CARR: Would you read the question to him

again, please.

CQuestion read.)

O CBy Nr. Carr) Did 1tnot, sir?

A No, sir.

Q He Ljas psychoneurotic before he was exposed to the

materials?
A I don’t know, sir.
Q The psychoneurosis followed his exposure to the

materials, i1t came after his exposure to the materials of
the explosion, did it not, sir?

A It followed, but was not caused by.

Q Doctor, my question is iIn point of time, the
psychoneurosis came after his exposure to the materials 1In
the explosion, did it not, sir?

A After his exposure to that — to those materials
in time.

O Thank you, Doctor.

A Only iIn time, sir.
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MR. CARR: That’s all | need, your Honor.
THE COURT: We”ll break until 1:15 For lunch.

Court 1S 1In recess.

CLunch recess.)

THE COURT: Ladies and gentlemen, 1 may not have
told you earliBr, we’re going to break at 3:00 today, rather
than at quarter to five. So | may have told you earlier,
but I don’t think 1 did. Hr. Carr, you may proceed.

Q CBy fwr. Carr) Dr. Suskind, 1 think we established
just shortly before noon that Or. Nestmann was referring to
the — talking about the results of the exposure, that he
was talking about the materials of the so-called explosion,
and that he was exposed to the products of the run-away
reaction, and that was what Dr. Nestmann was likely to
mean. Do you recall that, sir, when he described the
psychoneurosis that Nr. Willard had?

A I do recall 1 said that.

Q Yes.

A But that was only part of it, though.

O I understand that, Doctor. But that part — we’ll
explore the other part in a moment. What Dr. Nestmann was

saying then in your Judgment was that this man, who you say
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Dr. Nestmann knew what he was talking.about, bgt the man he
was talking about was exposed to the products of the run-
away reaction, and after tfat expasure to that mater;al
dsvelcped‘this psychoneurosis; correct, sic?

A In time, yes, sir.

In| ﬂnd; Duétar, youw know that there have heen, nat
Just this man that has baen diapnosed as having
psychoneurosis, or having nervowsness, but that a
significant number of thess men had similar problems; isn’t
that correct, sir? | -

A I helieve they did, sif.

Q ‘Qnd you alsoc know Doctor, that all ;E thess
problems accord;ng to your reports, all of these problems
coﬁnectsd with thié necvousngss and tha:psgchoneuroses all
developed following the explosion, and %or that matter
following the chloracne, ﬁhé.cutaneous lesiqpé; isn't that
correct, sir?

A In time, sir, yes.

Q Dnctor; well, in point of timg these men, the 36
that you examineﬁ, 29 of ths Bé developead prcbisms,_and of
those 36, 17 of them developed nervousness problems; ien;t

that correct, sir?
A They did.

Q Doctor, was therse 2 histaory of anything else,
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angthing else that they might have been exposed to or might
have heen subject to that could account for the causation of
these psychoneuroses, any other materials that theu were
exposed to that uyou’re aware of, that could account For thse
psychoneuroses and these nervousness problems developing at
the point of tims that they developedT?

A Yes, sir.

o What othsr materizal or what other circumstances
were invalved, sirT

A ' The circumstances were the Fact that there was a“’
run-away reaction, thers were people who becams sick.

Q Doctor, that’s the thing that you already said.

A May I Finish, sirT?

Q My question to you, sir ——

A You said circumstances, and I will give you the
cicumstances.

MR. CARE: Your Honor, will you ask the witness to
stop when I'm‘trging to ask him a guestion, clarifying it.
MR. HEINEMAN: Your Honor, may we approach the

bench on that subjsct?

THE COURT: Yes, you may.

(The following proceedings were had at the bench

out of the hearing of the Jjury:?2
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MR, HEINEMAN: Mr. Carr objects, he asks the
question, he says what other circumstances, sir. The man
gets about eight words out of his mouth, Mr, Carr doesn’'t
like what he's saying, so he objects to it. He starts
interruepting him,

THE COURT: Keep it doun.

MR. HEINEMAN: Then he asks uyou For help, saying
the man is interrupting his question. Now the problem is he
interrupted the witness’® answer and I eobject to it. 1'd
like the witness to bhe ahle to explain the circumstances
that Mr. Carr asked for in the guestion.

MR. CARR: Mr. Heineman is ignoring my gqusstion,
which said what other materials other than materials in the
explosion, and what other circumstances other than the
incident could account For the psychoneurosis. |

MR. HEINEMAM: UWsll -—

MRE. CARR: May I Finish please. The witness is
relating this same circumstance. 1’'ve asked him fFor what
other circumstances, what other materials could they be
exposed to to account for these problem;. That’s what I
asked him.

MR. HEINEMAN: Could 1 have the court reporter

read ths gquestion back?

THE COURT: No. I haard it,. I heard the answer.
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Hr. Carr’s account of i1t iIs correct. It was not responsive
to the question. It was repeating what he said before.

Your objection is overruled.

CThe fallowing proceedings were had in the

presence and hearing of the Jury:)

Q CBy Mr. Carr) Doctor, iIn case | didn’t make it
clear iIn my question to you, sir, my question to you iIs what
other materials other than the materials iIn this incident or
what other circumstances other than this i1ncident could
account for, to have caused the nervousness and the
psychoneuroses, sir?

A What 1 had attempted to say, sir, was that as a

consequence of this iIncident, as a consequence of this

incident —
O Doctor, that’s where 1 iInterrupted you. 1 want to
know what other circumstances or other materials. 1 know

about the consequences from this incident. You’re trying to
tell me the consequences of this incident. Now exclude
that, Doctor. What 1°m asking you, sir, other than this
incident, other than the materials involved iIn this
incident, what other materials or what other circumstances,

sir, could account for the nervousness or the neuroses?
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A I am attempting to answer that gquestion in terms
of circumstances, sir. |

Q Okay. Let’s do it one at a tims, sir. Any other
materials that you are aware of that are in the record that
could account for thaese praoblems? |

A I don'’t know. I can’t answer that gqusstion.

aQ My guestion, sir, are there any other materials.
You do know what's in the record. You mads the record. Are
there any other materials in the recoard that you know of to
which these men were exposed that could hava caused the
nervousness and the psychonsurosesT?

A 1 cannot answer that guestion because you have

related it to cause, and I can’t relate it to cause.

& Doctor, my question is --
A You said cause, sir, and I can’'t accept that.
Q Doctor, my gquestion is what other matsrials, other

then these materials, could have caussd this nervousnessT

A I can’t answer that question, sir.

Q Is it because you don’*t know of any other
materials --

A No, because you used the word “cawse,” sir,

Q Yes, Doctor, I am using the word cause becausa the

psychoneuraosis was caused sither by, as Dr. Nestmann salid,

the materials to which they were exposed, or to the incidsent
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iself. That’ what Dr. Nestmann has said. 1°m now
exploring with you, Doctor, what other causes could there
be, A, what other materials other than the material iIn this
exposure, B, what other circumstances, other than the
circumstances of this exposure, this incident, this
reaction. Now that’s what 1°m doing, Doctor. Now what
other materials do you know of that the men were exposed to
that could have caused these nervous problems,
psychoneuroses problems that these men all had, 17 of them
had?

A I can cite one, sir.

Q Please do, sir.

A This is one, and you have read it to me, where the
man indicated that his nervousness seemed to be caused by

niran. Niran IS a rubber additive.

Q I don’t recall the niran.
A well, 1 do, sir. And it’s iIn the record.
Q 1’1l accept that, Doctor. That’s fine. Anything

other than the niran?

A I don’t know, sir.

O All right. Now what other circumstances, Ssir,
other than this incident are you aware of that’s in the
record, sir, that could cause this nervoushess or

|
psychoneuroses that these men had? Are there any other
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incidents or circumstances that could have caused this,
other than the one iIn question?

A I cannot answer that either, sir, because 1 don’t
know .

Q Doctor, is the answer that you don’t know of any
othBr circumstances that could have caused i1t, or any other
incident that could have caused it?

A I cannot answer the question, sir.

MR. CARR:  Your Honor, would you direct the
witness to answer that question.

THE COURT: Doctor?

THE WITNESS: Yes, sir?

THE COURT: The question has been clearly put.
You have to answer the question.

THE WITNESS: Would you repeat the question,

please?

(Question read.}

THE WITNESS: I don’t know of any other incidents.
Q CBy Nr. Carr) Thank you, Doctor. And, Doctor, so

far as your knowledge 1is concerned, other than the one
incident of the niran exposure, the materials to which these

gentlemen were exposed to, which preceded their onset of
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neuroses was the 2,4,5-T and its contaminant; isn’t that

correct, sicT

A Thess men whao wereg referring to —-
Q Would you answer that question, please, Doctar.
A Wera exposed to 2,4,5~T and its contaminants, yes,

sir,

8] Is that a yes to my question, sirT

A Yes, I believe it is.

] And, Doctor, the only circumstances that you’'re
aware of that would be related to or predated or preceded
their nervousness and psychoneurotic condition was ths
incident and ths circumstances surrounding the incident;
isn’t that correct, sircT

A That I can’t answer either, because —-

Q Doctor,” my question is so far as you know, and I
thought you Jjust gave us the answer that this is the only
circumstance so Far as you know, you have no knowledge of
any other incident or any other circumstances that could
have caused this psychonsurosis; isn’t that corrsct, sic?

A I believe —— I helieve I do, if I search my memory
for cause of psychoneurosis,

Q Oidn’t you Just tell me, Doctor, that you knew of
no other cir;umstances or incident that could have caused

the psychoneurosis in these men that were involved in this
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incident? Didn’'t you Jjust tell us that, sirT

A If uou’re talking about industrial incident,
that'’s trus.

Q Doctor, da you know --

A Industrial incidsnt.

(8] Doctar, do you know, do you have knowledge of any

incidents in these men's lives that caused their
psychoneurosis, that could have caused their psgchoneurn;ls?
What incident, if sny, do you have knowledpe of that could
have caussed it, sirT.

A There are any number of persons ——

Q Doctor, thers are any number FE causes of
neurecses. I’m asking you what is your knowledge in these
group of people’s lives, in these men’s lives that could
have caused their psychoneucrosis, other than the incident in
guestion? I'm asking yow sbout your knowledgs.

A Ara you referring ta --—

MR. HEINEMAN: Excuse me, Doctor, let me object.

Your Honor, objsction. He interrupted the answer.

THE COURT: The objsction is overruled.
THE WITNESS: Are you referring to 17737 Are you
referring to these pecpleT?
Q (By Mr. Carr) Doctor, you understand the guestion

that 1I'm asking you?




10

11

iz

13

14

15

16

17

18

13

c0

21

ee

23

o4

83

A No, I don't. 1 have to refer to specific peopls.

2 I'm talking about these men that you saw in 1953,
these men that Or. Nestmann has seen and said has
psychoneuroses. Those are tha men that I’m talking ahout,
sir. What incidents, other than this run-away reaction
incident was there in the lives of thaess msn of which you
have knowledge, sir, that could have caused the
psychonsurosis?

A I can name one, sir.

&2 Please do.

A Harold Young.

Q ,Yss.

A Harold Young.

Q What incident in his life could hava caused the
psychoneurosis, sir, other than the incident in question?

A Okay. This was 1850 --

2 Doctor, my question --
A I'm talking about an incident, sir.
Q Yes.

A A specific incident.

Q Right.

A And please let me finish. He was as a result of
treatment, he had become hupecrpigmented, and hs didn’t

realize how hypecrpigmented he had become. This is 1850 now,




10

12

13

14

15

15

17

IB

19

20

21

22

23

24

94

It’s In West Uirginia.

Q Doctor, let me interrupt For a minute. The
hyperpigmentation was caused by exposure to these materials,
was i1t not, sir?

1t Let me tell you about the circumstances, though,

sir

Q Was 1t not caused by the exposure to these
materials?

A Not necessarily. It could have been caused by the
treatment.

Q Doctor, did you not report that It was caused by

exposure to the materials?

A But I°m not talking about the hyperpigmentation,
I’'m talking about the incident.

Q Doctor —

A Please let me Finish.

O Doctor, would you please conFine yourselF to
circumstances othBr than the incident iIn question.

A I will, sir.

O Doctor, the hyperpigmentation was caused by the
incident iIn question.

A I will, sir, iF you’ll let me Finish.

MR. CARR: Your Honor, would you instruct the

witness to let me Finish my question?
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MR. HEINEMAN : Objection, your Honor, he

interrupted the answer.

THE COURT: Doctor, please wait until the attorney
has finished the question.
Q CBy Mr. Carr) Doctor, the hyperpigmentation was
caused by the incident iIn question, was It not, sSir?

A No, sir.

O It was not?
A It was one factor, sir.
O Doctor —

A Only a few hadhyperpigmentation, sir.

O Yes, and he was one of the few that had it, wasn’t
he, sir? Nothing else happened, he wasn’t exposed to
anything else to cause the hyperpigmentation, other than the
materials, was he, sir?

A I don’t know, sir. He was being treated —

O Doctor, look at your report, and let’s get that
established first.

A He was being treated for his -

MR. CARR:  Your Honor, would you direct the
witness to look at his report.
THE COURT: Doctor, please follow the question.

Q CBy Mr. Carr) Doctor, page 13 of your 1953 —

A I’m talking about page 10 on my 1950 report, sir.
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O Doctor, page 10 refers to Mr. Selby and fir.
Willard. Page 13 refers to Harold Young.
A I’m sorry, sir, it’s in the 1950 report.

Q 1950 report?

A Yes, sir, It is. It’s on page —
O Excuse me one minute. Are you talking about
Exhibit —

A It’s on page 10.

O Yes, Doctor. He, according to thisreport, and
according to your 1953 report, he developed chloracne, did
he not, sir?

A I’m reading on page 10, sir, and 1°d like that to
be read. Uk all know he developed chloracne. I’m not
talking about his chloracne, 1°m talking about the

hyperpigmentation and the fact —

O Doctor —
A — that he became emotionallydisturbed —
Q Doctor — your Honor, would you direct the witness

to let me ask him a question.

THE COURT: Doctor, please, |17%e asked you before.
Please follow my requests. Let the attorney ask his
question and then respond only to the question.

THE WITNESS: Yes.

Q CBy fir. Carr) Doctor, this man, Harold Young,
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developed chloracne, did he not, sir?

A Amaong other things, he did, sir.

Q And he went to 8 local dermatologist, did he nat,
sir, For X-rays —-— X=~ray management of his skin lessians,
sir.

A Carrect.

Q And after ssveral visits to the desrmatologist his
skin bhecams dark and remainsd a grayish-brown color for
sbout a year; isn't that right, sir?

A That is correct, sir.

IR And while he received peeling therapy from anothsr
dermatologist, he developed this same hupsrpigmentation
problem again, did he naot, sirc?

A Yas, si;.

8 This hyperpigmentation caused this man to go in
seclusion, did it not, sirc?

A Noe, sir.

Q Doctor, look at page 9, if you would, sir. Your
very words, sir, quote, the hyperpigmentation has caused
this patient to go into seclusion. Dr. Suskind --

A There’s an explanation for it, sir.

MR. CARR: Youwr Haonor, would you dicrsct the
witness to let me finish my question,

THE COURT: Doctor, we've gone thraugh this three
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times in the last helf hour. Let the attorney ask tha
question, please.

Q (By Mr. Carr) Doctor, the words, guote, the
hypsrpigmentation has caused this patient to go into
seclusion are your words, aré they not, sirT

A They are, sir.

Q And, Doctor, it also points out that this man was
a handsome man, active man before this hyperpigmentation
took place, and he developed a number of psuchological
problems, things that hs deeply resented following this

hyperpigmentation; isn’t that correct, sir?

A No, sir.

R It’'s not correct, sic?
A No, sir, it’'s not correct. 1It’'s not complete.
[
Q Doctor, I haven't read the entirs report to you,

but haven't I read to you what this raport says, among other
things?

A Paraphrased it, yes.

Q Is it true that, Dacfor, that he was a handsome
man and qui%s proud of it, as you say on page 107

A Yes.

Q Is it true that it caused him to have a condition

which he deeply resented and as a result has secluded

himself from most sacial activity? Is that also true?
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it to you,

activity?

A

8s

No, sir.
Doctoar, isn’t that what you said? BDidn’t I read

as a result has secluded himsslf from most social

That'’s only part of it, sir. Why don't you read

the whole santence?

@
A
Q
A

2

1'1l be glad tao read the whole sentence, Doctor.
Right from this man is -- from the melanoma, sir.
Let me read the entire paragraph.

Okay, if you would, pleasa.

Sure, BDoctor, that you wrote in this exhibit,

"The intervisw revealed the pressnce of a disturbing

emotional problem.” Is that correct sc fFar?
A Right.
@ "This man is handsome and quite proud of it.”

Correct, sic?

A

@

A
Q

Negro,

That’'s what 1 wrote, sir.

“He also has strong racial prejudics.”
That’'s correct.

Isn’t that correct also, sir?

That's right.

"The melanoma has caused him to be mistaken fFor a

which he dsseply resents, and as a resuwlt has sscludsd

himself from most social activity.”
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A That'’s correct, sir.

a Doctor, is that what you wanted me to read, that
this man resentsd being mistaken For a Negro? Is that what
you wanted me to read, becausa that’s what I omitted?

A Correct.

Q You wanted ma to read that?

=] That was in 1848, sir.

Q I understand that, Doctor.

A And there was -- ;

8] It’'s not 1849 now, and I wished to omit that
statement, Doctor.

A But I think --

(8] I avoided, I wished not to read that statement,
but you wanted it read, did you not?

f I did, because that points out the reason for his
psychonsurosis, sir.

a He was caused to be psuchoneurotic becausa of his
appearance, was he not, sir?

A Because of his fears bhecause of his social
prejudices too.

Q Rid it cause him to be psuychoneurotic because of
his appearance, sir?

A Because of peopls’s reaction to his appearance.

MR. CARR: Your Honor, would you instruct ths
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witness to answer my guestion?

THE COURT: Doctor.

THE WITNESS: I thought I had.

THE CORT: You’va got to respond to the question
that was asksd of gou, not another guestion. Pleass
respond.

THE WITNESS: Would you read the guastion, please.

(Question read.)

THE WITNESS: No, sir.
Q (By Mr. Carr) UWhat, othar than this appearance,
caused him to bae psychonsurctic, Doctor?
A The social reaction.
@ What caused the social reaction, Doctor?
(2] His hypsrcpigmentation, sir,
0 His hyperpigmentation caused the social reactian,

which caused the psychoneurosis; is that correct, sic?

A Which may have been rssponsible for his --

Q Is that correct, sic7

A Yas, sir,

Q aAnd, thersfors, the psychoneurosis was a direct

cause, right in line, was it not, sir, with his

psychoneurasis and the hyperpigmentation?
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A That was one factor, sir.

a Yos, Doctor, that was the factor which caused this
man -- was there anything else, other than the
huperpigmentation, sir, that caussed his psychonsurosis, sic?T

A Yes.

Q that else, sic?

A His own prejudices at the time, sir.

(1] Doctor —-

A His own attitudes.

Q Indesd, Doctor.

A That'’s quite true, sir, and I think gyou’ve éct to
face it, whether it's '49 or ’'86.

Q No question about that, Doctor, indesd we do have
to faceAthat. And some psople have to face it sveryday of
their life, Doctor.

A You said it, sir.

2 Now, Doctor --—

A I agree with you, completely.

A] 0id Monsanto hire Just unprejudiced pesople 4in
1848, or did they hire the run~-of-tha-mill peaple as theuy
come in, both prejudiced and unprejudiced?

A I have no idea, sir.

Q Doctor, indeed you do have an idea. It's in

Charleston, West Virginia. There are prejudiced peaopls,
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thers are unprejudiced psople in Charlsston and Nitro, UWest

'Uirginia, Just liks thers is in Belleville, Just lika thers

is in East St. Louis, You know it’s a fact, don’t you, sir?
MR. HEINEMAN: May Counssl approach the hench?

THE COURT: Yes uou may.

?
(The following proceedings were had at the bench

out of the hearing of ths Jjury:)

MR. HEINEMAN: This is sursly not conceivably
relsvant whether Monsanto hires prejudiced people or
unprajudied peopla.

MR. CARR: It is relevant, because, uyour Honor,
nobody is entitled to bs a perfect person, and, tharsfors,
if one gets injured bhecause he is an imperfect person, that
is not a defenss that it was caused by the product which
acts upon a prejudied person, and, thersfore, the injury is
the same regardless of it. The causation was the material
that caused the huyperpigmentatiaon,

MR. HEINEMAN: That's about as far rsaching a
theory as 1’ve ever heard about. This whole Nitro issue is
not relevant to the lawsuilt, let alona what Monsanto’s
hiring practices weare.

MR. CARR: It is most certainly. It is relsvant
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to show what dioxin caused, which your company has denied
and covered up tha effects of what dioxin can cause For
many, many yYears.

THE CDOURT: Twoc things. There’'s an old addage
that one tekes a plaintiff as one finds tham. 1 think
that's hasically what you're saying hers.

MR. CARR: That's corrsct.

THE COURT: This was apened up by your witness’
insistence on that part of it being read in ths mannsr, Ih
might add, that was unresponsive to the question that was
being askad of him at the time. 0On the basis of hoth of
those grounds, your objection is overrulsd. You have long,
months apgo, made your objection as far es the rslevancy of

the Nitro incident. We covered it a long, long time ago.

So the objsction is overruled.

(The following proceadings wers had in the

prasence and hearing of tha Jjury:)

MR. CARR: Kathy, would you read the last

guestion,

CQuestion read,?)
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THE WITNESS: Probsbly so, sir, yges.
aQ (By Mr. Carr) Doctor, you know that the emotional
make-up and the prejudices for good or bad that ars in all
of us go intc make up sach of us; you know that, don’'t you,
sic?
MR, HEINEMAN: Excusa ms, your Honor, may Counssl
approach the bench again? /

THE COURT: VYas, you may.

(The following procesdings were had at the bench

out ofF the hearing of the jury:)

MR. HEINEMAN: Your Honor --

THE COURT: Wait ’till he gets up hers.

MR. HEINEMAN: Your Honor, the pursuit of this
entire thing is nothing -~ it has nothing to do with the
merits aof this lawsuit. It is designed to inflams members
of the Jury. I object to it. I thinmk it’s an issue that we
must discuss very strongly. I would ask the Court for a
recass so that wa can go into chambers and discuss this
guestion. It is a very serious problem to be reising thaese
issuss in front of this jury.

MR, CARR: I didn’t raise the issue, Counsel.

THE CDURT: The objection is overruled. I've
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already ruled on it. | think my ruling iIs correct. Your
objection 1is overruled. It has bBen more than adequately
covered at this conference at the bench, fly ruling is that
it’s no{ improper. The abjection is overruled. [I’1l1 make

it a continuing objection to the line of questioning,

reserving all of your objections.

CThe following proceedings were had iIn the

presence and hearing of the Jury:)

MR. CARR: Would you read my last question again?

(Question read.)

THE WITNESS: In part, sir, yes.

Q (By Hr. Carr) Doctor, is i1t your belief that
Monsanto is entitled to expose to contaminants only those
people who are unprejudiced or are people who have biases
and prejudices also entitled not to be exposed to harmful
materials?

A I don’t understand the question, sir.

MR. HEINEMAN: Your Honor, may Counsel approach
the bench?

Q By Mr. Carr) 1It’s so simple —
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THE COURT: Yes, you may.

(Tha following proceedings were had at the bench

out of the hearing of the jury:)

MR. HEINEMAN: This is completely irrelsvant, gour
Honor. The question, to ask this witness’ opinion as to
what Monsanto is or is not entitled to do is absplutely
irralevant. Now this is ridiculous. Hr. Carrc continues to
pursue this question. He's trying tq/raise same
inflammatory issue in front of ths jury. I mean it’'s bad
enough that it's gone as far as it has, but hs keeps
pursuing it and turning the knife in this issus in front of
this Jury, and I object to it. Whether or not Monsanto is
entitlsd to do this or isn't entitled to do it, this witnsss
is not competent to say.

MR. CARR: But he has done so. He has implisd, he
said, "Ahh, this person is prejudiced.” He's implied,
therefore, it’s Jjust tough that hse happened to gest -- ‘

MR. HEINEMAN: That isn’'t what he said.

MR. CARR: VYes, indsed.

THE COURT: Okay. Yow are now repeating
objections. The ﬁthsr two times you came up here they were

new, they hadn't hesn raised before. You are now repeating
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irrelavance and inflammatory objections. You've made it
before, in which I've alsoc made as a continuing objection.
They are continuing. They are for this entire line of
guestioning. Unless you have a new aobjection, don’t —= 1
notice also that after each of the guestions in this lins of
quastioning there’s been such an objsction. Unless uou have
a new objsction and not a continuing objection, because I
don't want every question stopped for a minute or a coupls
of minutes and have youw come up to the banch for a
conference For something we've already done. So keep that
in mind in your futurs cbjections., As I've done before,

these objections are overruled.

(The following procasdings were had in the

pressnca and hearing of thes Jury:)J

MR, CARR: Would you read ths last gquestion again,

please,
(Question read.)
THE WITNESS: I think the quesion —— the answer is

very ocbvious. 1It’s no, sir.

8] (By Mr. Carrl Mensanto is entitled to hacrm
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anybody, whether they’'re prejudied or unprajudiced; isn’t
that correct, sirT

A I don’t know how to ansuer thet question. You uses
the word “anti@lad."

@ = The employsr tekes the employess in that condition
that they’rs Found, they’re. subject to an examination, a
puhsical, if thsy want a mental examinatian, and they taks
those smployess for good or bad as they are; isn't that
corrcect?

A Ahsolutely, sir. Ahbsolutsely.

Q Simply because this man is racially prejudicad is
no reason for him not to bs able to say that his emotional
problems wers caused by his —— his psychonsurotic preoblems
wera caused by the hyperpigmentation, which was caused by
the chemical; isn’t that correct, sir?

A I don’t understand ths question, 1It’s a very long
nne, sir. It has many diffecrent parts,. Would you mind

rgpeating the question so I can take it apart.
(Question read.)
THE WITNESS: I didn't say thet.

Q (By Mr. Carr) Could you answer that gquestion,

please, sir.
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A I don*t know how to answer 1t, sSir.

O You can answer it yes, Monsanto, Or you can answer
it no, Monsanto.

A Would you restate the question so | understand it,
sir, please.

Q Would you read the question again to him, please.

CQuestion read.)

THE WITNESS: He can say that if he wishes, sure.
Q CBy Mr. Carr) Doctor —
A The answer was yes, he can say that if he wishes.
\/D Doctor, 1isn’t it appropriate that he should say
that, that his hyperpigmentaion, if he is a prejudiced
individual, and the hyperpigmentation acts upon him as he
was the way Monsanto hired him, isn’t he entitled to say,
”Hey, 1°m psychoneurotic because of what Monsanto did to me
as a human being, as an entity, with my prejudices, with my
likes, with my dislikes?” Isn’t he entitled to say that,
sir?
A IT he wants to, yes, sir.
MR. HEINEMAN:  Your Honor, excuse me, may we
approach the bench?

THE COURT: Yes, you may.
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(The following procesedings were had at the basnch

aut of the hearing of the jury:)

| MR. HEINEMAN: HNow he's asking the witnsss to make
mortal Judgments, legal Jjudgments, what this man is entitled
to do or sntitled not to da. That's not relevant.

MR. CARR: 0Oh, your Honor --

MR. HEINEMAN: This witness is not compstent for
that.

THE COURT: 1 want to stop you right now. You are
repeating an objection you made befors, and I asked you not
to do it. I have overruled it before. I am overruling it
now., This quastion'is-no differant than thse céhar question.

MR. HEINEMAN: It is different,

THE COURT: It is not. Obhjection is averruled.

Let's get hack to the questian.

(The Following proceadings were had in the
presence and hearing of the Jury:)
\
Q (By Mr. Carr) Doctor, you understand the reason
For that question is because you said that Harnld Young was
prejudiced, and his psqchaneurnsis results From his

prejudice; isn’'t that correct, sir?
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A No, sir.

S What did his pshchoneurasis rssult from, then,
sir?

A Tha psychansurosis, as I undérstand ik, in part or
altogether, and psychoneurosss are not dus to Just one
thing, sir, there are many factors, many factors.

G Doctor, when you get back to it, would you answer
my gusstion, sir?

a Yes, I will, indeed. Ha found himself in a
socially difficult situation. Tao him he was unacceptablae.
Now that’s a social situation.

(N And what caused —--

A That's a social situaion.
K] What caused him to be unaccsptable in his eyes,
Doctor?

A In his syes, the hypscpigmentation did.

Q@ Doctor, and what caused the hyperpigmentation?

A The treatment that he got.

R And what caused the treatment that he got, DoctorT
Why did he get the treatment that hae got7?

2] Well, he had chloracne to start with.

f Yes, Noctor. And what caused the chloracne,

Doctor?

A The chloracne was associated with his exposure to

~
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Q Doctor, his psychoneurosis is related to the
circumstancs in 1848, is it not, sirc?

A Not altogether.

Q Boctor, I didn’t say altogether, did I, sir? 1
said it is related to the 1949 incident, is it not, sir?

A Remotely, yss.

(] Ramotslg?

A Yas.

(] The chloracne is treated by an ordinary tupe
treatmant tha dermatologists use, X-ray, and because of this
man’s particular molecular make-up, X-rays on his skin,
maybe not on your skin, and maybe not on my skin, but the
way this man is mada, the X-rays caused him to be grayish~
brown in color.

A Corrsct.

(A] And that caused -~ and the grayish-brown in color
caused the social problem, and that social problem caused
the neurcsis, coupled with his prejudice; isn't that
correct, sic?

A I would say in part.

R Wall, what else is there involved?

A Well --

Q What have 1 omitted, Doctor?
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A He was having problems at home.

Q Oh, Doctor, where’s that?

© well —

O Where’s that?

© He told us -

O Problems at home not connected with his appearance
and his view of himself, Doctor?

© I don’t know. I have no idea.

O Doctor, why do you 3ay it if you don”t know? Back
to my question, please, sir. The social problem was caused
by a combination of the way he existed as a human being,
coupled with the grayish-brownish color; 1isn’t that correct,
sir?

© The social problem was associated with some of
that, yes, sir.

Q It was caused by i1t, wasn’t it, Doctor? Is there
any other cause mentioned in your report other than his
grayish-brownish color that caused his social problems and
caused his problems at home and caused all of his problems,

psychoneurotically speaking?

(o} Yes, the iIncidents that occur.
O What incidents that occur, Doctor?
© The incidents that we e referred to. It happened

to be on a bus.
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(2] Doctor, that’s all connacted with his grayish-
brownish color, isn’t it, sirc?

A Yes, but --

2 Doctar -~-

A If the inecident hadn’t occurred, sir -—-

(8] Doctor, will you get back to my question.

A If the incident hadn't occurred, has wouldn’'t have
reacted that way.

@ Doctor, would you get back to my question, sir.
The incident was caused by his grahish-brownish color,
wasn't it, sir?

A No, sir.

Q What other causz was thera, sirc?

A The incident was aléo caused by the social
praJu&ices of that era, sir, in West Uirginia.

A The social prejudies of that era are not so Far
gone, they're still here in this esra, sir. The guestion
that I'm asking you, Doctor, his social problems wsre caused
by the hyperpigmentation, the grayish-brownish color, were
they not, sir? MAs he was living -—-

A In part, sir.

Q As hs was living as a human being at that time in
that society.

ﬁ In part, sir. In part.
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[N} What elsse caussed the social problem, sir?

A As I just pointed out, the cultural attitudss that
existed in that --

0] Doctor, that’s the culture that he was living in.
That's the fluid that he wes swimming in. He would not have
had the problems in that culture wars he not graulsh-brouwn,
would hse, sir?

MR. HEINEMAN: Object, your Honor, he interrupted
the ansuer.

THE COURT: DObjection is overruled.

THE WITNESS: There were many gquestions thsre.
Would you rspeat the questionT?

18] (By Mr. Qarr) Doctor, he would not have had the
reaction on the bus and elsewhers wsrs he not that color,

He would not have perceived thass actions as besing against
him,

A Praobably not, sir.

Q Doctor, was the color, the gragish-brownish color
that caused it, when he want ocut in public, ard he saw
people reacting to this particular grauish-brownish color;
isn’t that correct, sirc?

A That’é true, sir.

Q And, Doctor, that was caused by the treatment that

he received on his particular kind of skin; isn’t that
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right, sirc?

A Prohabhly so, sir.

Q And, Doctor, ths‘traatment was necsessary and used
by compstent dermatologists on others who had chlaoracns;
isn’t that correct, sir?

A No, eir.

Q Oh, other dermatologists did not use X-ray
treatmantT

A They did eronsously, unfortunately.

Q My question is didn't ather compestent
dermatologists usg X-ray on the chloracna? |

A Dthers did, but compsetent 1 would have to say 1
don’t know. I would question their competency.

3 Doctor, ars you now bhlaming the dermatologists,
Doctor?

A I'm just saping that the dermatologists didn’t
realiza --

Q My question, Doctor, are you now blaming the
dermatologist? Do I have to go through and demonstrate to
gyou --

(] I'm not hlaming them, sir. It was inappropriate
treatment for chloracne.

8] Who knew that, Doctor? 0Did the dermateologist know

it?
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ctor?

A They could have realized it by doing it.

Q Could have realizaed by deing it,

A Yoes, sir.

sir?

They could have realized their erroc --

First of all, X-ray didn’'t cure it, X-ray only made it

worse.
Q Doctor,

treating chloracne at that time?

A There were a few people who did.
Q How many in the country, sir?

a Wesll, I don't know numbers, sir.
Q@ It would be veruy fsw, wouldn’t it
A Thers would ke a Feuw.

Q Yes,. Doctor, a few.

dermatologists For using a treatmant that c

people might know would bs inapproepriats?

A I'm not hlaming them, sir, no.
A] Doctor, let’'s pass on from the de
His treatment was caused —- the treatment c

grayish-brownish caolor, didn’t it, sir?
A In that man, yes.
@ And the treatment was galled Far

chloracns, wasn’t it, sir?

who knaw that? Who had expsriencs in

, sic?

Are you blaming these

nly a very few

rmatologists,

aused the

because of his
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A It wasn’t called for, sir.

Q Doctor, did the man make the declsion to traat
himself with X-ray or did a doctor exsrcising his best
Judgment at that time, whether for the good or far the bhad,
did a doctor make the decision that this is chloracne, ar
this is acne, I better treat it with X-ray? Did a doctor do
that?

A A doctor made the decision, yes, sir.

Q find the doctor was caused to make the decisian
bscause he saw ths condition in the man; isn’t that corract,
sircT

A Yes.

Q And the condition in the man was causad by tha
E.Q,Q—T and its contaminant, wasn't it, sir?

A The condition was associated with 2,4,5-T and its
contaminants.

F] The chlaoracne was not caused, sir. Haven’t you
demonstrated time and time again that TCDD causas chloracna?
Didn’t you write a paper ssying chloracna - hallmark of
dioxin exposura?

A Mr. Carr, you said 2,4%,5-T. [

@ And its contaminants, Roctor.

A 2,4,5-T doesn’t cause chloracne.

Q Doctor, did you hear me say 2,4,5-T and its
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contaminantsT
A You have to separate them.
G Dotor, did you hear me say whsn you’re sxposed to

2,4,5~T7 It has got ths contaminant in it, you can’t

sgparate 1it.

A Yes, upou can.

Q Monsanto could have separated 1it, couldn’'t they,
sicT

A No, We have proven —-

Q Now, Doctor, without all this byplay, sir, tha
contaminant in the 2,4,5-T is what caused the condition that
caused thé dermatologist to treat the condition; isn’t that
cight, sircT

R I assuma that that’'s so, sir.

Q And the man’s biological make—-up, coupled with
that trsatment is what caused the grayish-~brownish color;
isn’'t that correct, sir?

A Would you repeat the question, pleass.

(Questian read.)

THE WITNESS: VYes, I bslieve it 15, sir.
Q (By Mr. Carr) And, Doctor, the grayish-brownish

color coupled with the man’s prejudicss causasd his
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psychoneurosis, did it not, sirc?

A No, sir.

Q What caused it 1F it wasn't those two things, sir,
his gragish-brnwnish color and his prejudice? What other

Factor caused it?

A The sociel reasponse --

a Doctor --

A . == of his friends.

Q -- that was a response, that was a result.

MR. HEINEMAN: DObjection. Can the witness answer?
THE CDURT: The abjection is overruled.

G (By Mr. Carr) That was a result of his color and
his prejudice, was it not, sir? The social rssponse was a
result of his color and his prejudice combined?

A No, sir.

Q We haven't established that?

A No, sir.

Q All right. UWhat caused the social rssult then,
Doctor, if it wasn't his prejudice coupled with his color?

A The social response, sir, and please let me
finish, the social response to this man unfortunately at the
time wasa the result of a cultural attitude. Cultural
attitude. And his prejudices had nothing to do with it.

Nothing to do with the cultural response. His prejudice was
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involved in how he reacted to that ——

Q Aand that caused the neurosis and that’s what my
question is aiming at, Doctor.

A Let me finish, sir. The combination of the Fact
that he had prejudices and thsre were social raspanses which
he ressnted, the combined circumstance pleyed a role in his
neurasis.

Q Doctor, I'll certaeinly accspt thag, and,
therefore, the circumstances in guestion, the incident was
responsible for, coupled with these aothsr problems, the
attitudes of socisty, his own attitudes, his biological
maks-up, the treatment that he got caused by his
psychoneurosis; isn’t that correct, sir? They were all
fFactors which added together caused his neurosis; isn’t that
correct, sic?

A No. There was a sequsance of evants, sir,

0 Doctor, isn’t that what you do when you have a
sequence of avents, you add things togetharf

A It's not additive. Sequence doesn’'t mean
addition, sir,

Q Doctor, thase svents combined to cause the
psychoneurosis, did they not, sir? }
A The events lad to the psgchcnsuruéis, yes, sir.

Q Doctor, it is, therefore, an incident that is
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associated with the circumstances, but 1 asked you to give
me psychoneuroses cases that were not connected with, that
were not associated with this circumstance of this 1343

autoclave reaction. Now, sir, please name me, if you can,
any psychoneurosis in these man, one or more, that was not

associatd with the circumstance in question, sir.

A  UWs only examined those psople -

Q Doctor, would you answer my question, pleass, sir.

A I said we only examined those people wha had
chloracne.

MR. CARR: Your Honor, would you direct the
witnass to answgr my guestion.,

THE COURT: Doctor.

THE WITNESS: Yss, sir.

THE COURT: Please answer the gquestion. You have
to give an answer that responds to thes question and not an

answer that's not related to it.

THE WITNESS: Thank you. Would you read the
question, please,

CQuestion read.)

THE WITINESS: I don't know of any case other than

those we sxamined, and thoss that you have prasented to me,
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sir.

Q (By Mr. Carr) Then you know of no casas other
than these that are associated with the incident, no
circumstances, sir, othar than the incidant that could have
causad the psychoneaurosis in tﬂ;se menT

A I havan’'t looked feor them, sir.

Q Sir?

A I havan’t looked for them.

@ Doctor, is an answuer to'mg qusstion that you have
no knowledge of any circumstance cother than this 48
reaction that could have played a roles in causing thess men
to becoms nsurotic?

A My answer is that I only know these cases which
you have presented to me, sir.

MR. CARR: Your Honor, please dirsct the witnsss
to answer my question.

THE WITNESS: UWell, I am.

THE COURT: DBDoctor, you're not. The answsr was
not responsive to the quaestion. Please listan to the
guestion agein and respond to ths guestion that was asked of
you and not something slse. Could you read the gquestion
back ons more timse?

MR. HEINEMAN: Your Honor, may Counsel appreach

the bench?
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THE COURT: Yss, you may.

(The Following proceedings were had at the bench

out of tha hearing of the Jury:)

MR. HEINEﬁﬁN: Your Haonor, I'd liks to object.
That answer was directly responsive to the question.

THE COURT: No, it was not. He was asked whethar
hs knew of any. He gave an sxplanation as to why he did not
know of any others, and that being that he hasn’'t looked for
any others. That may bs a reason for an answsr that he
dossn’'t know of any others, but it is not in answer to the
guastion of do you know of any others. It’s just typical of
what he’s been doing throughout this. He was asksd doss hs
know of any others, for his knowladge or lack of knowledge,
rather in answering the gquestion about whether such
knowledgs aexists. It was not at all responsive to the
question.

MR. HEINEMAN: DObvicusly I disagres with the
Court’'s intarpretation. The answer in my opinion was
responsive to the question. 11 cbjsct to tha Court'’s
instruction of the witness.

THE COURT: ObjJjection is overrulsed.
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(The following proceedings wera had in the

presence and hearing of the Jjury:)

Q (By Mr. Caerr) UWould you answer ths question,
please, Dr. Suskind.

A I don’t know of any other casgs axcapt those ws
discussed, sir.

A Doctor, that isn't mg‘questian. My gusstion is deo
you know of any othsr circumstance that could have caussd
the psychoneuroses in these man, other than the circumstancs
of this autoclave reacticn?

A I'm naot sure I can answer the question, sir.

Q@ Do you have knowledpe of any other circumstances
that could have caused any one of thssa men to become
nauro£ic other than the circumstances of the auwtoclave
reaction?

A If the Court will permit me, iF I looked for them,
sir, I could answsr the guestion., 1fF I looked for them,

Q Boctor, I'm asking you as tp your presant
knowledge. You suggested to this jury when I started on
this line of cross examination that there wers other
circumstances that caused these men to be neurotic, 1 wish
to sstablish, as you know, Doctor, that you don’t know of

any other circumstancses.
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You gave us one that you said was a circumstance
not commected with the incident. Now I'm asking you, sir,
do you know of any other circumstances that could have
caused these men to become neurotic cther than their
connection with this incident?

Naw.Just tell me whether you have knoawledga. If
gou do krnow of some other circumstances, then tell me what
they are. If uvou dan’t know of any cother circumstances, for
whatever reason you don't know of any other circumstances,
you haven’t read it, you haven't looked For it, then tell
me, sir, that you don’t know of any other circumstancas
other than this incident that could have caused these men to
bacome nsurntic.

A I can answer that guestion, sir. From the wark
1've done, I don’t know of any other.

Q Rll right.

A From the work 1’ve done.

Q Thenk you, Doctor. Then we have sither the
incident itself caussed the men to bescome neurotic, so Far as
you know, or the matarials that were involved in the
incident caused tha men to become neurotic according to Dr.
Nestmann; is that correct, sir?

A Would uou read the question back,
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(Question read.)

THE WITNESS: [ would sau no, sir.

a (By Mr, Carr) How is it incorrect, Boctor?

A It's incorrect because I belisve that whan Dr.
Negstmann comparss, in Mr. Willard, for sxample, the
psychaneurnsis to combat fatigus, which we went into
garlier, what he was sasying was that these ~- this man at
least developed a fear of the, of what might happen, a fear.
This is an anxiesty neurosis.

Thare are 28 different kinds of neuroses, and Mr.
Willard had 8 kind of chronic anxiety neurosis, the Fesar of
his hecoming 1ll. For example, ha knew that his father had
disd of a stroks in his '40's. Hae knew that his brothars,
ona brother died of a -- of a coronary occlusion at age 46
and another at 68, and he was fearful. He was fFearful that
this circumstance might produce hsart diseass. And that was
an anxiety reaction, sir,

Q That was thereabout a circumstance that led him to
believe that it might causs heart diseaseT?

A I can tell you what that was. Earlier when we
examined these people in ’'48 and '50 they were ill. They
had problems. We daescribed them. Those people who

dovaloped psychonsuroses, anxXiety neuroses, some of their
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Fears — thBir Fears didn’t go away. They continued to have
those Fears. So they had aches and pains and they had
nervousness and Mr. Willard complained of heart disease, and
I think Dr. Nestmann was saying that as in combat fatigue
thBy had — they had Fears oF the risks that the original —
the original i1ncident might have been responsible for.

0 Well, Doctor, then their psychoneuroses was
associated with the incident because their fear was caused
by the incident; 1isn’t that correct, sir?

A The fears were related to the iIncident, yes.

Q Doctor, and i1t wasn”t an explosion that caused
these men to be fearful, was It, sir?

A Well, 1 don’t believe there was an explosion, sir.

Q It wasn’t an explosion that caused these men to be
Fearful, was 1t, sir?

A No .

Q It was what happened to their body following their
exposure that caused them to be Fearful, wasn’t it, sir?

A That happened to some of them, especially right
after the incident, sir, yes.

O Doctor, it was what happened to all of them, the
original Four that you saw and 29 out of the 36 that you saw

in °53, that’s what put the fear in them, isn’t it, sir?
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Q well, what is it -- what is it that yowv just
explained to us, sir, that put the fear in them? DRidn’t.you
Just tell us it was what happsned to them, what happened to
their bodiaes that caused them to be fearful? Didn't you
Just tell us that, Doctor, or am 1 imagining that?

A No, I said that, sir.

@ All right. Doctor, that's what I said.

A Hold it, sir. Not in 1853, sir. In 1853 there
were a few, and we cite Willard as one of them, who was a
continuous cnmplainar and who was psychonseurotic. We only
cited him and some others, but mostly him. 1 have referred
to that description of his psychoneurosis on a number of
occasions, and it’'s not different from this. It’'s not
different from this. As a matter of fact, this is dated May
%, 1855, and our sxamination was --

Q 1953, Doctor, it’s 18953.

A I'm sorry, °'53.

Q Yss.

A I'm sorry. Thank you. And our examination was in
the middle of April in 1853. 5o what we were doing
essentially was sesing the sams thing.

Q And that’s fine, Doctor. How was it caused in
him? It was caused by fear, wasn't it, Doctor?

2] 1 believe he'had some fear, sure.
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Q And the fear was caussd by what happensd to his
body, wasn’'t it, sir?T |

A Orciginally.

R Well, Dactor, I don’t care whsthsr it's originally
or finally. The fear that that man had in him was caused in
him by what happenzsd in his body.

A Back in 1850, '49.

Q Back in 1849, back in 1850, whenever it happened.
The fear that was caused to him was caused by what happened
to his hody, wasn’'t that correct, sir?

A 1 believe that was part of it, plus the fact --

Q well, what elss, Doctor, what ather things caused
his Fear, other than what happenad to his body?

A I was dagcrihing his Fear of heart diseass, sir.

Q That's something that happesned to his body. He
worried about is he going to gst heart diseass.

A  That was not the result of the incident, sir.
That was a fFear because he had a family history of heart
disease and stroke.

Q Doctor, shouldn’'t he have a fear of heart dissase
if he’s got a history of heart disease in his Family?

Shouldn’t he have a fearT
A °~ But that has nothing to do with the incident.

Q Excuse me, Doctor. I suggest to you it has
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everything to do with it. Hasn’t he got the right to have a
Fear if he’s got a Family history oF heart disease? Hasn’t
he got the right to have that Fear, Doctor?

A I cannot accept the word ~™right,” sir, because
there’s no such thing as right.

O Isn’t 1t a consequence oF a Family history oF
heart disease, isn’t It a consequence that you too will have
that Fear that perhaps i1t’s going to happen to you?

A Yes.

O And, Doctor, when you have that kind oF history
you know that it takes less trauma, less exposure to toxic
substances, less other things to cause heart disease in you
than 1t does iIn perhaps somebody that has no Family history;
isn’t that also true?

A No, sir.

O Oh, in whatway is itFalse?

A Well, you know, 1°m not altogether sure that |1

understand what you’re associating this with.

O Doctor, you knowexactly what 1°m saying.
A Would you read the question, please, the First
question.

CQuestion read.)
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THE WITNESS: Absolutely not. That's not so, sir.
There’s no proof of that at all in all studies that have
been done.

Q (By Mr, Carr) Doctor, is it a belief that peaople
have?

A What is a belief that people hava?

Q As I stated, that exposure to toxic substances, to
trauma, to things of this sort, can cause heart diseass?

A No. It's —- if it is, it's an sroneous belief,
sir.

Q Whether it's eronsous or not is immaterial to me.
It caused a fear in this man, did i% not, sir?

'H No, sir.

QR What caused the Fear then, air? What was he
afraid of? Was he afraid of QQing of a hseart attack bscause
he was exposed to thsse substances? Was that his fear?

A He was afraid of dying of a heart attack beczuse
he had a family history, sir.

Q And not associated with this substance, sicf?

A The Family history wasn't associsted with ikt.

Q Doctor, did he have the nesurotic condition bsfore
he was exposed to the substance or not, according to your
records? Let me answer it, Doctor. 1t was statsd on page

Five that ths nervousness in all of these individuals cama




i0

11

12

13

14

15

16

17

iB8

13

20

21

1=

23

24

134%

up after the sxposura to the substance. That’s what you
said in 1853; isn't that right, sirc?

2] That’'s what ws were told, yes,

Q Sc his nervousness, his Fsar came up after his
exposure to ths toxic substances; isn’'t that right, sir?

A His nervousnass, yes.

Q And Dr. Nestmann sven described it as being
exposed to toxic gases, didn’'t he, sic?

A Yes, 1 belisve that he does have that kind of
description.

Q So this man's fear of heart disease cams up, his
neurosis came up after his exposure, didn’t it, sir?

A In timg, sir, yes.

Q In time, that'’'s what I'm talking about., After is

in time, isn't it, sir? Could I have an exhibit marked

1748-A7
(Plaintiffs' Exhibit 174B-A was marksd for
identification by the court reporter.)
Q {By Mr. Carrl) Doctor, you recognizs what's besn

marked 1748-A as 8 blow~up of Plaintiffs’ Exhibit 17487
The ldentification is right there, Doctor. You’'re looking

at ths wrong place, Doctor. Look up hera. 0o ysu rscognize
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it as a blow-up of Plaintiffs’ Exhibit 174B7
A Yas,

MR. CARR: I offer 1748-A into evidence, iF it
pleass the Court.

THE COURT: Any objection?

MR. HEINEMAN: It’s this thing?

MR. CARR: Yes.

MR. HEINEMAN: Your Honor, may we incorporate the
same objection that we made with respect to this document
that we did bsfore?

THE COURT: Sure. I’ll incorporate all arguments
on it. It’s admitted over ohjection.

THE WITNESS: There we are,

in! (By Mr. Carr) Doctor, of those persons, of the 36
that you saw in 1953, of those persons that died according
to the death certificatss that we havs up to ths prassnt
time, how many of those people died of heart disesass or

something that's besen described as circlatory diseass which

. could well be heart diseasa? And, Doctor, the men that died

of heart disease at apge 42, at sge of 40.5, at age of 35, at
age of —— I'm sorry, I'm reading the wrong collumn. I'm
reading their life expsctancy. I apologize. Died of haart
diseass at the age of 48, 48, circlatory dissase at 75,

heart diseass at 42, heart dissasa at 54, heart disesase at
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47, heart dissasé at 43, heart disease at 45 and at &3;
isn’t that correct, sir?

MR. HEINEMAN: Excuse me, your Honor.

THE WITNESS: I don't sea a 47, sir.

MR. HEINEMAN: Excuse ms.

THE WITNESS: I sea the numbers --

MR, CAPR: Did I say 477

THE WITNESS: Yes., That's all right. UWhatever it
was,

MR. CARR: &7.

THE WITNESS: 67.

MR. HEINEHAN: That's what it was.

: (By fMr. Carr) Isn’t that correct, sic?

A Yes. ’

) Doctor, would it bhe reasonable to say that thsre
are no other causes of dsath other than the cancer on thesse
death certificates; isn't that correckt, sic?

A I don't know, sir. I haven’'t sesn them.

Q On this chart, Doctor.

A You said death certificates, and let’'s stick to
that. I haven’t ssen the death certificates. There could

have been other causas too. !

Q Doctor, you have sesn the death certificates

because we went through them when we mads this board.
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There were two other causes, one was Stesls, a neurotic, who
cammittéd suicida, a psychoneurotic, got psychoneurotic
after that, and committed suicida, and the other, sir, was a
man that was killed in an automobilse-train callision.

MR. HEINEMAN: Objection.

G (By Mr. Carr) Those ars the deaths, sir.

MR, HEINEMAN: 0Objection, your Honor. fMay Counsel

aproach the bench?

THE COURT: Surse.

(The Following proceedings were had at the bench

out of the hearing of the Jjury:)

MR. HEINEMAN: I don’t bslieve wa've had any
gvidence that Stesle waes a psychoneurotic. 1 object to that
potion of the question.

MR. CARR: I’'ll be glad to change that. I will be
glad to change that.

MR. HEINEMAN: But why was it said in ths first
ﬁlaca, when uyou know the evidsnes isn't in thera?

THE COURT: Objection is sustainad.

(The Following proceedings wers had in the

presence and hearing of the Jury:)
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@  (By Mr, Carr) Doctor, with regard to fir. Steels,
we have no report on Steeles from Dr. Nsstmann, have uwe, sic?
Do we, sircT

A I haven’t seen it.

Q But we do havs your report which --

A In the exhibits.

Q We do have your report which said he had
nervousnass Following ths accident; correct, sir? Page 9 of
Exhibit 1701, Doctor, your 13853 raeport.

A He had a history of nervousness. A histary.

&) Yes, Doctor, indeed. Following the incident?

A Right.
0] And not before; correct, Doctor?
A Yes.

@ - And this man committed suicide, didn’t he, sir?

A I don't know.

Q Dactor, of the death certificates that you've seen
of the men, of the 36 that have disd subsequent to their
exposure, it's bsen cancer or heart dissase, hasn’t it, sic?

A No. What I was referring to is the other ——

Q Excuse me, Doctor, could you answar my question,
please, sir.

A No, sir.

Q What other causes of death have ws had of thess
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Q And other than the accident and the suilcids.

A On the death certificetes thers are usually

sacondary causas,
@ Excuse me, Doctor.

A Aand I haven’t seen that.

Q We went through the death certificates, Doctor.

You locked at sach of them. You agreed at ths time the

cause oF death on the death certificates on thess men was as

stated here, Doctor.

A Those were listed as the primary cause, sir.

Q Doctor, I don’t care what it was listed.

A I do.

o Do uou agree this was tha cause of death?

A It was the primary cause given, sir.

Q Fine with me, Hoctor. The primary casuse of death
were these conditions, cancer and heart disease; correct,
sir?

A That's what was listad, and that’s how you have it
listed,‘sir.

Q Now, Doctor, woﬁld you say that a fear in Mr.

Willard that he might die of heart dissase would

reasonsbls?

ba
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A No, sir, becauss ogur findings on HMr. Willard wers
nagative.

Q All right, Doctor. Your findings on &all these
people were negative as far as heart. You didn’t diagnose a
single ong of them as having any heart problems when you saw
them in 1953, did you, sir?

A We didn’t do ECG’s on these people, sir.

Q Then why do you say uou didn’t Find it in Mr.
Willard, sir?

A In 1979 we didn't Find it in Mr. Willard, sir.

a2 Doctor, we're talking ebout Fears that developed
in 1853, 1848 and 1950, aren’'t we, sir?

A You gave me -— you gave me —— we're talking about
causes of death, and Mr, Willard.

A ] Doctor, did you find -~ no, wa’'re talking about
his fear, Boctor.

A Okay. Fears which would lsad to death dues to

- heart dissase?

Q Oh, no, Doctor. I’'m not saying the fear causes
the hsart disease. Did you believe that I aaid.Eear causes
heart disease? I'm suggesting to you, Doctar, that this
exposure, either the materials caused the nsuroses, or tha
incident itself caused the neuroses is what I'm suggesting

to you, that you have said, and Dr. Nestmann has said; isn’'t
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that correct, sir?
A I have said it was the circumstance, yes.
Q That caused it; correct, sic?
A That might be responsible For their anxisty.
@ Doctor —— oh, is the nervousnass now something
different than thea neurosis?
A No, it isn’t, I called it a few minutes ago --
Q The neuroses, thae narvousness, the anxisty, was
caused by in these men what happened to them at the time of
and following the incident when they were exposed to the
2,4,5-T and its contaminant; isn’'t that correct, sic?
A Nao, sir.
Q How is it incorcect, Doctor?
A It’'s incorrect becausea they fearad what might
happan ta tham.
Q Doctor, isn’t that what I said?
MR. HEINEMAN: 0Objection, he interrupted the
answer .
THE WITNESS: I don't think you said it that way.
THE COURT: The objsction is overruled.
Q (By Mr. Carr) 1'll accept that statement. It was
thair fzar of what was going to happen to tham that caused
the neurosis; correct, sicr?

A That is associated with the neurosis, yes.
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& What caussd the fear, Doctor?T

A As we said befare, the fear was stimulatzd by the
pressnce in 1848 and 'S0 of illness.

o Yas.

A And they feared that going back in to the plant or
working in that plant.might have an adverse effect on them,

Q Doctor, they continued to heve that fFear aven whan
they didn’t work in the place whare the 2,4%,5~T was made,
didn't they?

2] Yes, they did.

Q They continued to have it, and that fear was
caused by the incident, wasn't it, sic?

A It was causad by the circumstance of the incident.

Q Yes. Thank you, Doctor. '

THE COURT: Mr. Cerr, is this a good point to
braak?

MR. CARR: Yes, your Honor.

THE COURT: Ladies and gentlemen, we, as I told
you hefore, are going to break For the day at this point in
time. We will resums again Monday at 9:30. I would remind
you as I do on any ovarnight break, you're not to read,
listen to or watch anything about this case in particular or
subject matter in general in any of ths media, print or

slectronic. Thank you for uyour attention and cooperation
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this week. Have a good wesekend. We'll see you Monday
marning. Court is adjourned.

Gentleman, could 1 see uyou for a minuts?

(The fFollowing proceedings were had in chambers

out of the presance of the jury:)

MR. CRAVEN: Before we get into the two motions
thaﬁ have been tenderaé since the 25th of Fsbruary, we would
make a Motion For Mistrial based. on what we consider to be
some outrages in the courtroom this aftecnoon,

We would like the Court to make available to us
a -- a copy of the audio taps, becsuss in many respsects the
recard itsself perhaps can't do Justice to that which has
happened. But in his abuse and examination of Or. Suskind,
Mr. Carr has sbhsclutely gons beyond the bounds. He has
sugpgested in front of the Jury, withowt any interfersnce by
the Court, that Monsanto could have had a méntal examination
of its employses and excluded peoples with prejudicss, they
hired people with prejudices,

He has resorted ta soms things that I'm sorccy to
have to say thie, but apparently we’'re trying a differsnt
case. He is Just abusing Dr. Suskind beyond any semblance

of reason, and then the final straw is that Mr. Carr can sit




A

10

11

12

13

14.

15
16
17
18
19
20
21
22
23

24

144

thera and maks these on-going speschas in the form of
questions, and Mr. Heineman was ordered not to sven -—- he
can’'t make a spaasking objection. Then hs was ordered not to
approach the bench anymors with abjections,

THE COURT: Neo, that's not correct. With repeats
aof the same objections.

MR, CRAVEN: Judge, that whole scenarioc was Mr,
Carr, with no objsctions susteinasd, was Just doing his thing
in Front of that Jjury, and thes bottom line was to suggest to
the Jury, which is biracizl, that Monsanto is in favor of
prajudice. Now that’s simply inappropriate for this kind of
a8 trial or any triel. That'’s precisely what he did with, we
think, malice and forethought. That's the part I hate to
say, because that isn’t an issue in this case, or any casse,
but he injected it in this casa. He did irreparzahle damage
in Front of that Jjury, and he did it intentionally.

We make a Motion for a Mistrial because of that
conduct. We would like a copy of the sudio tape for Futurse
purposas bscause the cold printed rscord can’t show that Mr,
Earr stands in front of the witness, uells at the witness,
interrupts the witness, walks on his answers, makss
oratorical speeches in the form of gquestions, and then
suggests that we hired people with prejudice when we could

have asxcluded tﬁam with mental sxaminations., That'’s
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Dutrageous:

Let me just go ahead and touech on all the rest of
it.

MR. CARR: No, I°'d liks to reply to that First.

THE COURT: I°’'d prefer to do it ore at a8 time, It
would be easier For me to follow.

MR. CRAVEN: We ask for two things. Ws would like
a8 capy of the audio taps, number ons, and we will pay
whatever axpensss. Ue will make copies under whatever
safeguards the Court wants to imposs upon us, but we would
like a copy of that tape. And number two, we want a
mistrial becauss of the prejudice that went on in that
courtroom this aftsrnoon that has gone on continuously, I
might say.

MR, CARR: Your Honor, in response to the two
statements Counsel has made, suggestions, or moticns, as far
as the video tape is concerned, I daon’'t know that thers --
is there a video tape?

THE COURT: There’s audio. There's no video.

MR. CRAVEN: I said audia.

MR, CARR: Oh, I thought you said video. Toa me I
don't sea that it makes much differsnce one way or the
other. It isn’t appropriate to make it part of the recard.

I suppasé it can be, but I haven’t researched the
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proposition, and 1 would gask for leave to respond to that
after I1've had an opportunity to determine what is
appropriate under the circumstences. It may be perfectly
proper. It may be improper. I wish not to gat into a
position of disagreeing until I know to what I speak on the
point.

As Far as the major point that they’'re making, a
fiotion for Mistrial, it's supggesting that 1 accused Monsanto
of hiring prejudiced people. It’s absurd on the Face of it.
My line of questioning, perhaps Counsel couwldn’t hear
sinceg ~-

MR, CRAVEN: I heard very well, Hr. Carr.

MR. CARR: -~ since my back was to him.

MR. CRAVEN: Mr. Carr would bha -~

MR. CARR: May 1 fFinish, Mr., Craven?

MR. CRAVEN: Usll --

MR. CARR: Your Honor, would you tell Mr. Cravan
to let me finish?

THE COURT: Go ahead, Mr.carrc.

MR. CARR: My line of gquesioning was aimed at
showing that anybody and everybody takes the plaintiffs as
they Find tham, The suggastion of the witness was that Mr.
Young was prejudiced. The implication being to the jury

that this prejudiced individual somehow or another was not
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entitled to the same protection, the same rights under the
law, that an unpregjudiced psrson is,

My question, as the Court is aware, and as Counssl
is aware, because he's at tha bench, not Counssl Craven, hut
Mc. Heineman, my line of questioning was aimed at showing
that the employsr takes the emplouyee as they Find him,
whether they’rse prejudiced or unprajudiced.

In Nitro, West Virginia, as the witness himsself
pointed out, a prejudiced community, where this plant was
}ocated and the peopls thers are subject to thaoss
prejudices. The witness suggested that somshow or other
because this Harold Young reacted to that prejudice in that,
what he could consider an unreasonable way, that somshow nf
other his psychonsurosis doesn’t count, bescause it was a
product of his own prajudice living in an environment that's
prejudiced.

For the saks of cross examination I accepted that
as true and then by further guestions pointed out that the
employer doesn't scresn their employees, Thay take them as
they Find thsm as svery emploger dors, and that to say
simply becsuse somsbody is prejudiced that thag're-not
entitled to protection of the law is an absurdity. That was
the 1line of questioning, that was the intent of the

qusstioning.
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Then it didn’t even enter my mind, quite frankly,
to suggest that Monsanto hired prejudiced psople, or that it
was obligated to hire unprejudiced people. The race ilssue
was injected into the cass unnecessarily by tha witness., I
had avoidsed when I went through Exhibit 1701, the 1883
report, from the baginning, ] aveoided carsefully the words
relating to Negro, and this exhibit 1701 was never passed to
the Jury. The Witness Suskind wp until today also avoided
the problems, the social problems of Harold Young as being
associated with his perception by the community that he was
a Negro and his reaction thereto. 1 avoided it carefully
bacause I wished not to offend any jurors, and wished not to
have race to have angthing to do with this casa. But the
witness insisted that I read, as a matter of Fact, insisted
vehemently that I -- I first directed his attentian'to page
nine, where all the entirs prablems were set out. He
insisted on going to pags ten. Then I reed around the
racial prejudiecs, and the Negro description in the axﬁibit,
and the witness insisted that I read it all.

I would not conscicusly wuse a racial elemant in
any lawsuit at any time. The Court knows my léng history in
the area of racial relations, as Jim Craven knows or should
know, I assumea he knows it. Maybe hs doesn’t. But race is

not somathing that I ingected in the case. 1 did not ask
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the guastions nf Suskind relating to tha employar’s sebility
to hire for the purposs af in any way suggesting that theu
should bs blamed becausse they hired unprejudiced —-- becauss
they hired prejudiced peaopls. Iﬁ would ha an shsurdity.

I'm too ~- I'm much too good of a lawysr to try to prove
that a stupid thing like that -- svary employer on sarth
hires prejudiced peopla, and there’s no law that says they
are required to de anything else axcept hira the man as they
come. So it’s ridiculous for him to even sugpest that., I
oppose the motion,

THE COURT: Judpgs.

MR. CRAVEN: On the gquestion of the tape, I don't
know why Mr. Carr needs tima, but in any event, if ths Court
is going to give him tims we request that ths tape be
impounded.

THE COURT: Right.

MR. CRAVEN: And securaly sa, and that all tapes
of this trial be impounded. Ws would like to makse
arrangements to get copies of today's tape at the earliest
possible time,

Now the question of injecting race intao this
trial, that tape will indicate who did what to who and when
and whsn he did, when Dr. Suskind kept saying there wsre

other reasons, and Mr. Carr kept saying well, all right, I
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tried to avoid riding this.

He did i1t to give the impression that the
prejudice was partly Dr. Suskind’s, and then uihen he did
read that material he did it in that context. It was Just
apparent to everybody in the courtroom and to the Jury, who
perked up their ears, that we had a question of racial
prejudice arising in West Uirginia. And if you come in off
of Mars and listen to this trial you would think that the
plaintiffs were the West Uirginia Nitre workers. That’s

another subject. But, nonetheless, we’re entitled to that

tape.

Ulere entitled to a mistrial. Mr. Carr has
intentionally injected this thing. |1 regret saying that,
because yes, 1°m not trying to say Rex Carr is prejudiced.

I dont even for a moment entertain that notion. But
sometimes he gets over zealous as an advocate, and today he
broke all the bounds. He can be as free of prejudice as a
new fallen snow, but he can use i1t as an advocate, and today
he broke the bounds. |I”e never seen a witnhess treated that
way .

NR. CARR: It Is so strange to me that 1 should be
accused of that which Nonsanto’s witness did. Monsanto was
the one that injected this issue In the case, not me. 1 met

the issue and examined it. It’s very strange. | don’t
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understand how you can accuse the victim of being the
perpatrateor af the crime. Because that's what happensd.

It was your side of the table that injected race into ths
case, It was your sids of the table that wanted to bring
out the way the community reacted to this man because of his
color, It was unnessary. All you had to do was to say the
man was psuychonsurotic bscause of his pigmentation, which is
all you had to do, which is what I did. The only thing
requirad to do to prove the point that Suskind wanted to
prove. Hs didn't have to bring in race at all. But he
insisted on it.

THE COURT: I’m going to have the tape impounded.
I will make arrangements for that. I’ve nsver looked into
that gquestion myself, as a matter of fact.

MR, CRAVEN: tay we get a copy of it?

THE COURT: Pardon?

MR. CRAVEN: May we get a copy of it?

THE COURT: Well, wse'll take care of it later.

I'm going to have him impound it for right now.

As Far as the Motion For Mistrial, I am denying
it. I think -~ I listened to all of this, I saw all of
this, 1 took notes on th}s as I taks notes throughout all of
this case, for a number of reasons, this is exactly ons of

the types of reasons why. This whole issue of race was
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injected by rgpeated non-responsive answsrs ~—~ repeatsd non-
respongiva statemsnts, they wsre in no way answsrs, of Or.
Suskind to gquestions propounded by plaintiffs’® attornsy.

It was brought out in such a wau so that
apparently plaintiffs’ counsel in his judgment decided that
reading this could not bs avoided. Once it got out it was.
handled in a responsible way. I completely disagree with
your assessment of how it was handled in front of the jury.
I think that it would be an outrage to let this case be
mistried on the basis and on the motion of the party whoss
witness caused this incident to happen. RNumbsr one.

Number two, I think ths incident was handled
correctly. I don’t think that Monsanto was prejudiced by
it. I don’t think anything happensd out theres that would
Justify a mistrial being granted on motion of Monsanto undaer
thesa circumstances. Nothing at all.

It was injscted by this witness as one of many
non-raspansive answars, non-responsive statements that have
been given by this witness rspeatedly in his examinstions,
and it’s somsthing that once it was braouvght out, I think was
handled as correctly as any situation like that can possibly
be handled.

I think that the characterization, the statement

that the characterization was made that Monsanto hires
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prejudiced people is totally inaccurate. The whols thrust
of this was that Monsantc took these peopla as thay found
them, and this one apperently was found with racial
prejudice, which aggravated the situation, which Mr. Carr
attempted to causally relate to the autoclave run-away
reaction.

There is no basis at all for a mistrial. Under
thess circumstances, and thers ls especially no basis for a
mistrial on something that was brought out by Monsantao’s
witnass’® improper conduct. Your motion is overruled as far
as the mistrial.

Your motion is taken under advisemsnt as fFar as
the tape. 1 think the operator is still here so I will makse
arrangments right now to make sura that the tape, the audiao
tape of today's proceedings, is kept so that it’s not

erased, Excuse me Just a minute,
(Discussion held off the record.)

NR..CRQUEN: Judge, the quastion has arisen, is
there not an audio of this entire procesding, an audio tapsT?

THE COURT: I don’'t know. I think & lot of those
tapes, once the -- tha tapes are basically uséd as back-up

for tha reporters. I think after some point in time tapes




o w N

1]

10

11

i2

13

14

15

16

17

i8

18

20

21

ae

23

24

154

are reused, and I would assume that fhass are too after a
point in time, and especizally wndsr our circumstances when
these transcripts are turned owut at swuch a.fast rate. I
don't know -=- I don’t know how Far back audio tapes of this
procssdings are still in existencs. 1 Just haven’t chscked,
But nurmallg'mhat they do is they will make tapes of this,
they're available if someone needs to listen to them, you
know, something is lost, mainly if a reporter has problems.
I don’t know how Far back any of these tapes go. 1 haven’'t
inquired.

MR. CRAVEN: We are now asking that the tapes bs
preserved and we are asking for copies of the tapss.

THE COURT: 1I°'ll take that under advisement.

MR. CARR: Well, if the sntire trial isn’'t
preserved, I sure as hell would object te Just the Monsanto
part being preserved. It’s kind of late to make a motion to
preserve audioc of jJust the Monsanto part of tha case.

THE COURT: I don’t know. I’'ll have to find out.
I Just don’t know what has happened to that. It’s not coms
yp. 1’1l have to find out.

MR. CRAVEN: Wsll, in any event, ws would like
copies of everything that is in existencae. We’d like to
havea some information as to what is or is not in sxistancs.

THE COURT: 1’1l try to get that For you.
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MR. CRAVEN: Now may I move on to the other
motion?

THE COURT: Sure.

MR. CRAVEN: We Filed on the 25th of February a

‘Motion to Voir Dire ths Jury with reference toc another

articls where Mr. Carr is quoted extensively with refersnce
ta this triel. That article was in a Belleville newspaper.
It was more of the same and, of course, it’s pne of a
continuing series of —

MR. CARR: I hope ygou're not arguing that motion
now.

MR. CRAVEN: Yes, I am.

MR. CARR: We're not up for argument, I haven’t
Filed my response yet.

MR. CRAVEN: This motion was Filed the 25th of
February.

MR. CARR: I wunderstand that, but I haven't fFiled
my response yet.

MR. CRAVEN: #Are we at your pleasure on this?

MR, CARR: Yes. Tha Court gave me leeve to file a
rasponse. We're at the Court’s pleasucrae. The Caourt said I
may File a responss.

MR. CRAVEN: Judge, this is an érticla that

appeared in February, on the 16th, Sunday, the 16th of
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February.

" THE COURT: I know, I read it. %

MR. CRAVEN: We want to have the Jurgivoir dired,
1

and delay and no decision is a denial of the ma&ian.
' l
MR, CARR: Wsll, Il don't know how that is.
THE COURT: I didn't hear you.

MR. CARR: I don’t know how giving me, an

!
!
I
|

ppportunity to File a response in view of what you all have

been doing in the Suprems Court to us, and thess motions
I

could be considered a denial of the motion. I éxpect to
s i

have a responss on Fils to your motion next wesk.
|
MR, CRAVEN: Rsx, you've had a munth,%ar almost a

i
i

' |
" MRE. CARR: Thers was anathar motian that I

month.,

responded to, I think, this week, and a wesk agT I think I
respanded to the Supreme Court in something, and two weeks
before that I responded to the Suprema Court, plus I’'ve bsen

truing this lawsit everuyday. I don’t have the time hack in

" the office during the day to file these ~-- prepéte these
A

|
motions, prepare responses. 1 have a problem oﬁ warking at

night to get the case ready for the naxt day For the next

witness, and I'm siﬁplg not equipped teo work 2% lhours a day.
I

1’11 have a rasponse to that motion on-file next week.

. MR. CRAVEN: Look at the total unreality of that,

|
|
l
T
|
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i
Judge, this is simply —-- there has to bs esvenhandednass.
We’re asking to have the jJjury asked about a story that
appeared in the Belleville nawspaper, front paée I think it
was, the 16th of February. The rsason for it is to
ascertain if the Jurors read Mr. Carr’s remarks about this
case, including what a bad psrson, bad campanuy honsantc is,
and how much monesy the prior settlsment was, and so forth,
2l]l of which iF the Jury read it would entitle vus to same
kind of relisf., Yet ws’ve besn going on with the trial for
almost a month, since this was published, and Mr. Carr has
succeedsed in not -- raising it, raising it, raising it,
that’'s & prejudice to us in itself, the delay.

Now, if this Jjury read that article, pe should be
able to ascertain that, we showld be able to make a record
on it, we should not have to go to trial baforala Jury
that’s been reading Mr. Carr’'s holdingfocth of the case.

We say in here that this is a deliberata -—- one of a
sarises --

THE COURT: I read hoth motions.

MR. CRAVEN: An on-poing thing. He's saying no,
no, at his pleasure we’ll do it. Judge, his pléasure -

MR. CARR: It is the Court’'s pleasurs. The Court,

I think, is the one that gave me leave, Counsali not youw and

not me.
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MR. CRAVEN: 1 understand that. 1

MR. CARR: It’s tha Court that ordered me, and

I1'll obey the Court’s order.
|
MR. CRAVEN: It should bs apparent to angone that

we filed this at thse earlisst practical time, that there

|
wers some non-court days in thare. We filed this as scon as
i

we could afﬁsr that. UWs've gotten nothing. The delay
) i

MR. CARR: Hold it, Counsel, when was' that news

story published that you're complaining of? [

itself is a prejudice to us.

MR. CRAVEN: The 16th of February. |

MR. CARR: You Filed this motion when?

MR. ERAVEN: The 285th.

MR. CARR: That's nine days later.
MR. CRAVEN: That’s right.
!

MR. CRAVEN: It waes on a Sunday, and i think there
1
were one or two court days during that wesk, and that’'s all.

It’s not right to have to keep trgingéa casa
I
befare a‘Jurg that may have bsan reading Mr. Carr's

holdingForth about this case, and the Fact that;the co-
il

il
defendant settled for four million dollars, his 'versions of
!

this trial. L

1

OF course, ws didn’t sver get a chance toc vair

|
|
i
|
i
|
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dire about his holdingforth for the New York Times when the
reprint of that was in the Post Dispatch. Now here is ths
hometown paper of the Jjury, we can't sven voir dire ths
Jury. If he has his way, when we gst around ta it, it will
be stale, '

THE COURT: Do you have anything to ;ag?

MR, CARR: Yes. As I suggested, your Honor, 1°11
have our response on File Monday.

THE COURT: This was raised once befére, 1 belisve
by Mr. Heineman. I think it was raised by you earlier.

MR. NASSIF: Last week.

MR. HEINEMAN: Yes.

THE COURT: 1 stated at the time, I don’t remember
when it was raised, but it was raised by you before, and I
stated at the time that I had read ths article, I've read
the motion, I did not think that waiting would make it
stale, and that it was not prejudice to the defendant.

We had a thaorough discussion at the time of what
was gaing on as far as the trial was concarned‘ahnut matters
in the Suprems Court in these particular motions, and I
would incorporate what happened thers, 1 would 'incorporate
what I said then also.

And the sum and substance of what I said was

basically, number one, Monsanto was not prejudiced by the
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delay in consideration of the motions; and number two, that
the way I preferred that thsess motions be handled by me, and
what I have Found most effsctive is to have oral argument on
tham if requested aftec the tima that there has heen a
responss by movant, rasponse by respondent to tha motion,
and that if they want a Further supplemental responss hy the
movant, that the argument is shortecr, better and my decision
is easier after that.

Numher three, in ths priority of matters before
this Court, obviously anything in the Suprems Court takes
precedence cover anything in this Court. When the Jjury is
available, trial in frant of the jury takes precedence over
anything that we're going to deo back hers.

fir. Carr has indicated that next wesk hs’ll have a
response on file., That response is timely. If uou wish to
make a —-— you’re the movant, you’'re sntitled to the last
word, if you want to file a responss on that, then it will
bs argued. I do not think that that is prejudicial to your
cliant. I think that it is a timely procseding.

In the context of sverything that’s going on, and
that after that response is filed, and if you wish to do so
after you've made a reply to that, the appropriate time to
argue it after court sometime not in Jjury Eime. That's my

position. That was my position then and it’'s my position
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now. I don’t think anygthing has changed.

MR. CRAVEN: Can we Ffix a specifFiec calendar on
this? ©Mr. Cerr is going to file a responsa on Monday. Can
ws file a reply on Wednesday, sometime during the day
Wednesday, and argue it at the cenclusion of the taking of
evidence an Wednesday?

MR, EARR: Well, your Honor, I wouldn’t object to
that, except what they may reply to, if they assart
something new that is, in fact, not a3 reply to my motion, as
they do from time to time, I would want leave to reply to
any new matter that they assert. But other than that I
won’t objsct to the schedulas,

THE COURT: Fins. So Wednesday ws’ll plan on
arguing 1it.

MR. CRAVEN: Wednesday at the ——

THE COURT: After court.

MR. CRAVEN: After court.

THE COURT: Right.

MR. CRAVEN: He'll File his answer on Monday, or
his reply on Monday, and we’ll reply to it.

THE COURT: By UWednesday.

MR, CRAVEN: Will that be also true of the othar
motions?

THE COURT: Bath motions.
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IHR. CARR: I waon't have a response ready on the

gsecond mation.

THE COURT: I thought you meant both motions.

MR, CARR: No, I dan’'t have it ready Lat. I'm

still working on it. i

MR. CRAVEN: You know, Judga, thers’s! just
something that offends my sense of logic. ua'ré going into
the third ysar of a trial. This motion raises Fha questiaon
that no Jjury can reasonably be expected to try the Nitro
case, which Mr. Carr is doing, and these plaintiffs, and

take ths medical testimony and to sit there andiandura this
|

kind of .cass and then try to pick and choose and sort and
|

|
make sense out of this case. Now what the Appellate Court

sald in —- l

THE EOURT: UWait a minute. You’re aréuing the

I
motiaon now, | '
|
MR. CRAVEN: What I’'m saying now his ?atiun af the

time sequence compels us to go ahsad and keep right on
trying the case, which is a Fairly strong indication to me

!
that he thinks he's gning to prevail on the mnt#un. That

|
dossn’t seem right. It Just doesn't seem rightithat you
have to keep trying somsthing when you’rs saginé the truying
of it offends tha laws of this state.

THE COURT: Well, 1 disagres with youw. My
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position has always bssn on these motions and aon regquests to
adjourn these proceedings and order that these motions go
Forward thét we are going to continus truying it and handle
these motions st tha tima.

I think I made clear before on the record that if
you’'rse seeking an ultimate rslisf of an end and ths and
comes bscausse of that seeking of this ultimats relief of an
end X amount of time aftsrwards rather than earlier, you
still got the end. If the motion is denied, yowu hava not
lost the intervening time in proceeding on the trial,

I have consistently taken the position, unless its
besn an impossibility, or some sxtraneous reason had
interfared that this matter should procesd while we were
considaring these motions, and I've read bath of the motions
when they were fFiled -- excuse me., I'm trying to get over a
cold, I've read both of these motions when they wera filed.
My impression then, and I havan’t heard anything to change
it, is that the trial should proceed while wa are
considering them.

I think as far as a priority as to tims that your
motion on a voir dire of the jury would take precedencs as
Far as being handled first. 1 think also it is ths second
motion, tha moticn on the asking for a mistrial, is by the

nature of the matters that you state, the allegations that
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you make, and the relief that you seek a much more
complicated and meatier, |1 guess you mould say, motion, and
under the circumstances then 1 think it mould be very
reasonable that that one be briefed and argued second, both
on the basis of the material allegations of the motions by
comparison, and as to the — any possibility of time
affecting the substance of the motions mhich it mould be
more likely to do in the voir dire situation, by your omn
argument, than i1t mould on the mistrial motion.

So under those circumstances, mhat 1 mould like to
do, 1is after the argument on Wednesday, or perhaps on
Thursday, if me could agreB to a — mail, 1°d prefer i1t on
Wednesday, actually, i1f me could agree to a time schedule
for briefing and then ultimately argue it on the Motion for
a Mistrial that you filed. So me keep it rolling.

MR. CRAUEN: Can me fix that calendar nom then?

THE COURT: Pardon?

MR. CRAUEN: Can me fix the calendar nom?

THE COURT: I haven’t asked anyone to think about
it. |1 don’t knom i1f both of you are ready to give me a
suggestion nom. 1’m milling.

MR. CARR: I mill mork next meekend, your Honor,
in order to get the other motion — my response to the other

motion read, and | should have a response to that motion



10

11

12

13

14

15

16

17

18

13

20

21

=

23

24

1658

then ready For tho wesek after this coming wesk. As far as
I'm concerned then ws could argue it sometime that Following
week. The wesk that I file the response.

THE COURT: So naxt week we're going to argue this
other one and sometime the next week file a response to
that?

MR. CARR: Right.

MR. CRAVEN: A week fram Hondag he’ll fils a
response to the Motion for Mistrial?

MR. CARR: I should be ahle to do so.

MR. CRAVEN: And wse would fils our reply sometime
on Wednesday and argue it on the follewing Wednssday, so
it’s a week later; is that what you’re saying?

THE CDURT: 1Is that acceptable to you®?

MR. CARR: Fins with me.

THE COURT: Fina.

MR. HEINEMAN: All right.

THE CDURT: After court agein. Lst me make that
clear. I don’'t want you to have to come down here in the
morning expecting to agua this and wait until fFive to do it.

MR. CARR: Your Honor, there is one thing I would
ask the Court to consider doing, and it’'s certainly within
the Court’s powsr to do as it wishes, of course, but as the

Court knows, for ths past two months Monsanto -- any time




10

11

iz

13

14

15

16

17

18

is8

20

el

ea

23

24

16E

the Court rules on 2 motion of this sort, Monsanto filss a
Motion for Supervisory Order in the Supreme Court,

Most recently they took advantage, I den’t know if
it’s deliberate or not, but they took advantage of a rule
that says I have to file a reply within three days in the
Supremz Court if samething is personally served. HMaybe it
was Five days. I Forgst which, either thres or Fivs.

It's impassible For me to, iF the court issuss
orders on these motions, more than -~ it’s impossible for me
to respond, first aof all, to more than ane a wssek because aof
the trisl. They have at lsast eight pending now in the
Suprema Court that they Filed., I’'m Fairly sure thars'’s
eight.

This, of course, Mr. Craven is here only because
he is their Appellats counsel, and he intends obviously to
take thess matters aon up to the Supreme Court, as is his
right to do, but from my viswpoint 1 can’t respond under the
constraints of the Supreme Court rules to mors than one
motion at a time. They csught me in the bind last tims.
They Filed twa motions at one time in the Supreme Court.

One I don’'t sven think they served you with, but one you
were served with as a respondsnt, and one you were not a
respondent. Thers were two filed.

THE COURT: I didn’'t get a copy of one of them.
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MR. CARR: 1 had a hell of a time repluing to
those, and did not reply to sither of thoss within the time
allowsd by the Supreme Court because I was busy truing this
casa.,

What I would ask if the Court could consider
making rulings on thase motions in a framework that would
give me an opportunity if they’re golng to file a mation,
give me an opportunity to adequately respond without asking
the Court to recess the trial so that 1 can raspond, becauss
the next time I get caught in a switch like that, I dan’'t
want to ask leave of counse)l to agree for time for me to
File in ths Supreme Court.

I want to be timely in the Supreme Court, but I
can’'t be timsly when they’re doing this and try the case as
wasll. So for the saks of —— but I can be timely if I gst
the wesksnd bstwsen motions to work on them. 5o what I
would ask the Court to do, iF it's possible to do it, rather
than ask for a recess from time to time to write my rssponse
ta the Supreme Court, that you time your orders so that I
will have appropriats time after the orders in which to
respond to their motions. I don’'t know whsther it’s
appropriate or not, but 1'd like For the Court to consider
it.

MR. CRAVEN: 1I’'d have to say that this
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anticipatory winning that Mr. Carr does all the time kind of
doesn’t —

MR. CARR: Counsel, both of these motions have
already been ruled upon, similar motions havB already been
ruled upon by the Court.

MR. CRAUEN: Then why don’t you have time to
respond to them?

HR. CARR: Counsel was even so sure that we
wouldn’t even need arguments he suggested to the court,
~”Judge, we don’t need to argue it, Just go ahead and rule on
it

MR. HEINEMAN: What are you talking about?

MR. CARR: When you Filed these motions.

MR. NAS5S1F: Said he didn*"t need oral argument on
it. The Judge asked you if you needed time to file a
written response. You said yes. He asked Ken if he needed
oral argument, and Ken said no.

MR. CRAUEN: The last time that Mr. Carr filed
some responses in the Supreme Court they mere late under the
rule. He filed a Motion to File Instanter. We filed a
written consent to his Motion to File Instanter. Your
Honor wasn’t served with a copy of something, but It was a
case in which you’re not a respondent.

THE COURT: I understand that.
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MR. CRAUEN: I assumed you didn’t want a copy of
it. When this Court rules we may need time to prepare our
response in the Supreme Court to Mr. Carr’s Motion for
Supervisory Order. We would like to think that we would be
able to have the same kind of consideration to respond to
his Petition for Supervision. That’s a distinct
possibility. I don"t think we need to go iInto anticipatory
rulings.

MR. CARR: I have nothing further to say, Judge,

THE COURT: Fine. Okay.

CCourt adjourned.)
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