Assembly Bill No. 948

CHAPTER 1041

An act to amend Sections 4903 and 5406 of, to add Section 5406.5
to, and to add Chapter 11 (commencing with Section 4 .t11) to Part
1 of Division 4 of, the Labor Code, relating to workers’ corspensation,
and making an appropriation therefor.

[Approved by Governor September 22, 1880 Filed with
Secretary of Stute September 22, 1980.]

LEGISLATIVE COUNSEL'S DIGEST

AR 946, Agnos. Workers' compensation: asbestos workers.

Eaisting law provides that liability for workers’ compensation shall
exist against an employer for any injury or death sustained by his
enployees arising out of and in the course of the employment.

‘Firis bill would provide that where an asbestos worker, as defined,
is t1ured as a result of asbestosis, as defined, and makes a claim for
worhers’ compensation, if the responsible employer cannot be
located or fuils to provide workers’ compensation within 30 days, the
worker may seek the payment of workers’ compensation temporary
disability and medical benefits from the Asbestos Workers' Account,

Enisting law provides that no proceedings for the collection of
wothers' compensation death benefits may be commenced more
than one year after the date of death, or more than 240 weeks from
the date of injury.

This bill would provide that in cases where the death of an asbestos

worker is from asbestosis, no proceedings for such benefits may be

commenced more than one year from the date of death.

This bill would create the Albestos Workers' Account in the
Uninsured Employers Fund.in the State Treasury, to be continuously
appropriated for the purposes of this bill and which would be
administered by the Director of Industrial Relations.

This bill would add related provisions relating to reimbursement
of the Asbestos Workers' Account by employers determined to be
liable for asbestosis injury, and would allow the Asbestos Workers'

Account a first lien against workers' compensation benefits for all

benefits provided, and recoverable costs.

This hill would require the Administrative Director of the Division
of ludustrial Accidents to appoint workers' compensation referees
and support stalf who would give priority to processing the claims of
ashestos workers, and to appoint at reas; two information and
assistance officers who would give priority to assisting asbestos
workers seeking benefls

This bill would provide that the provisions relating to the paymnent
of benefits from the Asbestos Workers' Account shall be inoperative
as of Decomber 31, 1985, unless a later enacted statute deletes or
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extends such date. The authority of the Asbestos Workers' Account
to recover benefits and costs paid to asbestos workers prior to such
dute weuld continue until such benefits and costs are recovered.

This hill would incorporate additional changes in Section 5406 of
the Laber Code proposed by SB 375, to be operative on the operative
date of this bill only if SB 875 and this bill are both chaptered and
become effective on or before January 1, 188}, and this bill is
chaptered last.

Under existing law, Sections 2231 and 2234 of the Revenue and
Taxation Code require the state to reimburse local agencies and
school districts for certain costs mandated by the state. Other
provisions require the Department of Finance to review statutes
disclaiming these costs and provide, in certain cases, for making
claims to the State Board of Control for reimbursement The
statutory provisions requiring reimbursement will be supplemented
by a constitutional requirement of reimbursement effective for s,
statutes enacted on or after July 1, 1980.

This bill provides that no appropriation is made by this act
pursuant to the constitutional mandate or Section 2231 or 2234, but
recognizes that local agencies and school districts may pursue their
other available remedies to seek reimbursement for these costs.

This bill would appropriate $2,625,000 from the contingency
reserve for economic uncertainties in the General Fund to the
Ashestos Workers' Account in the Uninsured Employers Fund for
the purposes of this bill

Appropriation: yes. _

The people of the State of California do enact as follows:

SECTION 1. Chapter 11 (commencing with Section 4401) is
added to Part 1 of Division 4 of the Labor Code, to read:

+
Cuiartenr 11, AspeEsTtos Wonkers' ACCOUNT

Article 1. General Provisions

4401 It is the declared policy of the statc that qualified injured
workers with asbestosis which arises out of and occurs in the course
of employment shall receive workers' compensation temporary
disability and medical benefits promptlv and not be subjected to
delays of litigation to determine the responsible employer.

4402 (1) “Asbestosis” means any pathology, whether or not
catnhined with preeaisting pathology, which results in disability or
aeed for medical treatment from inhalation of asbestos fibers.

(h) “Asbestos worker” means any person whose occupation
subjected him or her to an exposure to asbestos fibers.

4403, The Asbestos Workers' Acconnt is hereby created in the
Uninsured Fmplovers Fund in the State Treasury, and shall be

#7170

o
Cc
v
=]
(7}
S
-4
)
co
(2

DU 038579




R E e

-3 — Ch. 1041

sministered by the Director of Industrial Relations. The money in
the Ashestos Workers' Account is hereby continuously appropriated
for the purposes of this chapter, and to pay the expenses of the
director in administering these provisions.

4404. Insofar as not inconsistent with the provisions of this
chapter, all of the provisions of this division shall pertain to ashostos
waorkers and their dependents for purposes of furnishing worker's
compensation temporury disability and medical benefits thereto.

14405 Where the conditions of compensation exist under this
division the right to recover workers’ compensation temporary
disability and medical benefits pursuant to the provisions of this

chapter is Lt&rmmmmmswmﬁ_zombawk—
against the Asbestos Workers' Account, and such asbestos worker or

his or her dependents shall make all reasonable effort to establish the
identity of the employer responsible for securing the payment of
compensation.

4406  (a) Payments as advances on workers’ compensation
temporary disability and medical benefits shall be furnished an
asbestos worker for injury resulting in asbestosis, subject to the
provisions of this division, if all of the following conditions occur:

(1) The asbestos worker demonstrates to the account that at the
time of exposure, the asbestos worker was performing services and
was acting within the scope of his or her duties in an occupation that
subjected the asbestos worker to the exposure to asbestos.

{(2) The asbestos worker demonstrates to the account that he or
she is suffering from asbestosis. ]

(3) The asbestos worker demonstrates to the account that he or
she developed asbestosis from the employment.

{4) The asbestos worker is entitled to compensation for asbestosis
as otherwise provided for in this division.

(b) The findings of the account with regard to the conditions in
subdivision (a) shall not be evidence in any other proceeding.

(¢) The account shall require the asbestos worker to submit to an
independent medical examination.

A{tjcle 2 Benefits

4407. When the account determines that the conditions in
Section 4406 have occurred, payments as advances on workers’
compensation temporary disability and medical benefits shall be
provided in accordance with this chapter, notwithstanding the right
of the ashestos warker to secure compensation as atherwise provided
for in this division, . o

4408. Prior to seeking compensation benefits under this chapter,
the ashestos worker shall first make elaim on the employer or its
workers'  compensation  insurance ' carrier for payment of
compensation under this division. If the asbestos worker is unable to
locate ‘the sesponsible employer or insurance carrier, or if the
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employer or insurance carrier fails to pay or denies liability for the
compensation required by this division to the person cntitled
theretn, within a period of 30 days after the assertion of such a claim,
the ashestos worker may seck paymeat of workers' compensation
temporary disability nnJl medical benelits required by this division
from the Asbestos Workers' Account.

4403, The Director of Industrial Relations, or his representative,
shall assign investigative and claims adjustment services respectin
matters  concerning  Asbestos Workers” Account  cases. SucE
assignments may be made within the department, including the
Division of Industrial Accidents, and excluding the State
Compensation Insurance Fund.

44035 The administrative director shall appoint scferees and
support staff who shall give priority to the processing of the claims
of ashestos workers,

4410 The uadministrative director shall appoint at least two
information and assistuace officers who shall give priority to assisting
asbestos workers pursuant to the provisions of this chapter. The
information and assistance officer shall assist to the fullest extent
possible any asbestos worker seeking benefits under this chapter. In
assisting the asbestos worker, the information and assistance officer
shall conduct necessary investigation and procure tliose records,
reports, and information which are neccessary to the ecarly
identification of responsible employers and insurance carriers, and to
facilitate in the expediting of payments of benefits that may be due
under this division, '

4111 (a) When a elaim is made against the Asbestos Workers'
Account, the account shall secure appropriate information, adjust the
cloiin, and pay benefits provided by this chapter in accordance with

e provisions of this division.

(In The ashestos worker shall, prior to the fiest payment of
benelits by the Ashestos Workers' Account, file an application before
the Workers' Compensation Appeals Board to determine the
responsible employer for payment of compensation under this
division, -

{¢} In every case hefore the Workers' Compensation Appeals
Board in which a elaim of injury from exposure to asbestos is alleged,
the appeals board shall join the Asbestos Workers' Account as a party
to the proceeding and scrve the fund with copies of all decisions and
orders, including findings and awards, and order approving
compromise and releasc.

(d) Once a decision establishing the responsible employer or
insurance carrier is agreed upon between the parties, or is issued by
‘the Workers' Compensation Appeals Board, and becomes final, the
Ashestas  Workers'  Account shall terninate  payment of
compensation benefits, notify all interested parties accordingly, and
scek collection as provided for under this ehapter. Responsibility for
payiment of all future compensation bencfits shall be in accordance
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with such agreement, order, or decision.

(e) The account shall terminate the payment of benefits to any
employee who fails to cooperate fully in determining the responsible
employer or insurance carrier.

(f) The Asbestos Workers' Account wnay, at any time, commence
or join in proceedings before the Workers’ Compensation Appeals
Board by {iling an application on its own behalf In any case in which
the Asbestos Workers’ Account has been joined as a party or has filed
anapplication on its own behalf, the Asbestos Workers' Account shall
have all of the rights and privileges of a party applicant.

Article 3. Collections

4412 The Asbestos Workers' Account shall take all reasonable
and appropriate action to insure that recovery is made by the
account for all moneys paid as compensation benefits and as costs.

In the event that the responsible employer is uninsured, the ,
account shall not be entitled to reimbursement from the Uninsured
Employers Fund. (

4413. No limitation of time provided by this division shall run 4
against the Asbestos Workers’ Account to initiate proceedings before
the Workers' Compensation Appeals Board when the account has
made any payment of moneys, incurred any costsfor services, or
encumbered any liability of the account. .

4414, lmme(?iutely ollowing the receipt of knowledge of
initiation of proceedings before the Workers' Compensation Appeals
Board, or any other jurisdiction providing benefits for the same
injury, the Asbestos Workers' Account shall tile a lien and may invoke
such other remedies as are available to recover moneys expended for
compensation benefits. .

4415, In any hearing or proceeding, the Director of Industrial !
Relations may use attorneys from within the departiment. or the !
Attorney General, to represent the director und the state.

4416. Once an agreement as to the responsible employer is
reached, or a decision is issucd by the Workers' Compensation
Appeals Board and becomes final, the Asbestos Workers’ Account
shall notify the responsible employer or insurance carrier of the
amount of payment necessary to satisfy the lien in full. Full payment
of the licn shall be made by the responsible employer or insurunce
carrier within 30 days of the issue of such notification. The account
may grant a reasonable extension of time for payment of the lien
beyond 30 days This payment shall be for all moneys expended for
compensation benefits, and for alf recoverable custs including the
cost of independeat medical examination and all costs reasonably
incidental  thereto, including, Lut not himited 0, costs of = =~ ~=
transportation, hospitalization, cousultative evaluation, X-cvays,
luboratory tests. and other diagnostic procedures. The paymient shall
bear interest, as provided in Scetion 5800, from the date of the
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agieement or decision through the date of payment.

The lien of the Asbestos Workers’ Account shall be allowed as a
first hien against compensation, and shall have priority over all other
liens. The lien of the Asbestos Workers' sccount may not be reduced
by the Workers' Compensation Appeals Board or by the parties
unless express written consent to the proposed reduction of the lien
is given by the Asbestos Workers® Account and is filed in the record
of proceedings before the Workers' Compensation Appeals Board.

4117. Nothing in this chapter shall be construed to preclude the
filing by an asbestos worker of a claim or suit for damages or
indemnity against any person other than his or her employer. The
Asbestos Workers® Account shall be entitled to recover from, and .
shall have a first lien against, any amount which is recoverable by the .
injured employee pursuant to civil judgment or settlement in
relation to a claim for damages or indemnity for the effect of
expasure to asbestos, for all compensation benefits paid to the injured .
employee by the Asbestos Workers' Account which have not
preciously been recovered from the respousible employer or
employers by the Asbestos Workers' Account. Recovery by the
Asbestos \Vorkers' Account pursuant to the provisions of this section
shall not have the effect of extinguishing or diminishing the liability
of the responsible employer or employers to the injured employee
for compensation payable under the provisions of this division.

4118 The provisions of this chapter providing for the payment of
workers' compensation temporary disability and medical benefits
from the Asbestos Workers' Account shall be operative only until
Devcember 81, 1985, and as of such date all payments from the fund '
shall be terminated, unless a later enacted statute which is chaptered ™
before December 81, 1985, deletes or extends such date. However, ~
if no such statute is enacted priorto December 81, 1085, the authority
of the Asbestos Workers' Account under this chapter to recover the

~ benefits and costs paid to asbestos workers prior to such date shall
. continue until such benefits and costs have been recovered
O SEC. 2 Section 4903 of the Labor Code is amended to read:
v .- %4903 The appeals board may determine, and allow as liens
.. . .agoinst any sum to be paid as compensation, any amount determined
as hereinafter set forth in subdivisions (a) through (h) of this section.
<+t 1f more than one such lien be allowed, the apneais board may -
detormine the prioritias, if any, between the liens atiuwced. The licns
which may be allowed hereunder are us follows:

(«) Areasonable attorney’s fee for legal services pertaining to any
claim for compensation either before the uppeals board or betore any
of the appellate courts, and the reasonable dishursements in
connection therewith. *

. {b)- The Teassnable expense incurred by or on behalf of the
Y injured employee, as provided by Arnticle 2 of Chapter 2 of Part 2 of
this division -

() The reasonable value of the living expenses of an injured
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cinployee or of his or her dependents, subsequent to the injury.

(d) The reasonable burial expenses of the deceased employee, not
to exceed the amount provided for by Section 4701.

(e) The reasonable living expenses of the spouse or minor
children of the injured employee, or both, subsequent to the date of
the injury, where such employee has deserted or Is neglecting his or
her family. Such expenses shall be allowed'in such proportion as the
appeals board deems proper, under application of the spouse or
guardian of the minor children.

() The amount of unemployment compensation disability
benefits which have been paid under or pursuant to the
Unemployment Insurance Code in those cases where, pending a
determination under Division 4 (commencing with Section 3200) of
this code, there was uncertainty whether such benefits were payable
under the Unemployment Insurance Code or payabls hereunder;
provided, however, that any lien under this subdivision shall be
allowed and paid as provided in Section 4904.

(g) The amount of unemployment compensation benefits and
extended duration benefits paid to the injured employee for the
same day or days for which he or she receives, or is entitled to
receive, temporary total disability indemnity payments under this
division; provided, however, that any lien under this subdivision shall
be allowed and paid as provided in Section 4904.

(h) The amount of compensation, including expenses of medical
treatment, and recoverable costs which have Leen paid by the
Asbestos Workers’ Account pursuant to the provisions of Chapter 11
{commencing with Section 4401) of Part 1.

SEC. 8. Section 5406 of the Labor Code is amended to read:

5406. Except as provided in Scction 5406.5, the period within
which may be commenced proceedings for the collection of the

benefits provided by Article 4 (cominencing with Section 4700) of
Chapter 2 of Part 2 is one year from:

(a) The date of death where death occurs within one year from
datc of injury; or -~

(b) The date of last furnishing of any benefits under Chapter 2
{commencing wilh Section 4550) of Part 2, where death occurs more
than one year from the date of injury; or

(c) The date of death, where death occurs more than one year
after the date of injury and compensation benefits have been
furnished.

No such proceedings may be commenced more than one year after
the date of death, nor more than 240 weeks from the date of injury.
SECG 45 Section 5106 of the Labor Gode 3 amended o read,

5406, Facept as provided in Section 506.5, the period within
which may be commcenced proceedings for the collection of the
benefits provided by Article 4 (commencing with Section 4700) of
Chapter 2 of Part 2 is one your from:

C{a) The date of death whese death occurs within oue year from
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date of injury; or

(b) The date of last furnishing of any benefits under Chapter 2
(commencing with Section 4559) of Part 2, where death occurs more
than one year from the date of injury; or

(¢) The date of death, whare death occurs more than one year
after the date of injury and compensation benefits have been
furnished: or

(d) The service of a notice of rejection of a claim, as provided in
Section 5402,

No such proceedings may be commenced more than one year after
the date of death, nor more than 240 weeks from the date of injury.

SEC. 4. Section 5406.5 is added to the Labor Code, to read:

54065. In the case of the death of an ashestos worker from
asbestosis, the period within which may be commenced proceedings
for the collection of the benefits provided by Article 4 (commencing
with Section 4700) of Chapter 2 of Part 2 is one year from the datz
of deuth.

SEC. 5. It is the intent of the Legislature, if this bill and Senate
Bill 375 are both chaptered and become effective on or before
January 1, 1931, both bills amend Section 5406 of the Labor Code, and
this bill is chaptered after Senate Bill 375, that Section 5406 of the
L.abor Code, as amended by Section 33 of Senate Bill 375, be further
amended on the effective date of this act in the form set forth in
Section 8.5 of this act to incorporate the changes in Section 5406
propused by this bill. Therefore, if this bill and Senate Bill 375 are
both chaptered and become effective on or before January 1, 198},
and Senate Bill 375 is chaptered before this bill and amends Section
5405, Section 3.5 of this act shall becorne operative on the effective
date of this act and Scction 8 of this act shall not become operative.

SEC 55 [t is the intent of the Legislature that funding for
administrative costs associated with implementation of this act shall
come from redirection of the state funds appropriated for the base
budget of the Department of Industrial Relations in the 1980-81 to
1084-85 fiscal years.

SEC 6 Notwithstanding Section 2231 or 2234 of the Revenue and
Taxation Code and Section 6 of Article XIIIB of the California
Constitution, no appropriation is made by this act pursuant to these
sections. It is recognized, however, that a local agency or school
district may pursue any remedies to obtain reimbursement available
to it under Chapter 3 (commencing with Section 2201) of Part 4 of
Division 1 of that code.

SEC 7. The sum of two illion six hundred twenty-five thousand
dollars {82.625.000) is hereby appropriated from the contingency
reserve [or cconomic uncertaintigs in the General Fund to the
Ashestas Workers” Account in the Uninsuied Employers Fund for
the purposes of this act.
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