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‘MEMORANDUM
‘SUBJECT: The Major Source Enforcement Effort

PROM: Richard D. Wils .
: Acting Assista Matx For Enforcement

T0: Regional Administrators’

Regional Enforcement Division Directors

Introduction

As you know, the Major Source Enforcement Effort (MSEE) was
launched in the fall of 1977 and for three years has been an
Office of Enforcement top priority. The goal of the effort has
been to identify and take enforcement action against major sources
that have never achieved initial compliance with applicable
regulations under the Clean Air and Clean Water Acts. Within this
group of non-complying sources are some of the largest
contributors to the nation's air and water pollution problenms.
These sources have in many instances been in violation for several
years. '

'As outlined in some detail in this memorandum, we believe the
effort has achieved much of its initial aim. While we must
continue to direct efforts towards resolving those cases not yet °
resolved and tracking consent decrees resulting from previous
efforts to assure compliance, we must also give greater
recognition to the other challenges facing the alr and water
programs. As such, we are concluding the MSEE :as "a separate
affort and remaining activities with respect to MSEE ‘sources will
be considered, as appropriate, in the context -of the other air anc
water enforcement priorities facing the ‘Regions and the States.
However, given the degree of commitment by EPA and the States to
this effort in the last few years, I think it appropriate to
:::narizc for you the history of the effort and its results to

e. :
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Background of the MSEE

The fundamental elements of the MSEE were first outlined for
the Enforcement Division Directors in October 1577. For the
effort to prove a success, it was recqognized from the outset that
the support and cooperation of the Etates, local agencies, and the
-Department of Justice (DOJ) would be essential. During October
and November of 1977, Headguarters and Regional personnel met with
State and local officials and DOJ personnel in each Region to

~ secure their support and to brief them on the MSEE program. Th
Regional Offices later met with each of the Btates individually to
compile lists of major violators and to make mome preliminary
‘decisions as to what kind of action was appropriate for each
(judicial or administrative) and which Agency would be primarily
responsible for the action, the State or EPA.

By April 1978, the MSEE list had been put into final form.
It was composed of 2,134 major sources; 1,410 of which were air
sources and 724 were water sources, excluding Publicly Owneld
Treatinent Works (POTWs). (Since a few sources were listed as both
air and water violators, the 2,134 figure includes some )
double~-counting.)

Some significant features behind the numbers are:

. Of the 2,134 air and water sources, 704 were planned civil
actions; 10 were planned criminal actions; 924 were
planned State or Federal administrative -actions: and the
rest were projected to come into compliance without
further enforcement action. .

. The 704 planned civil actions were the core of the MSEE
and of these, EPA was to take civil action against 597,
the States against 107. All ten criminal actions were to
be Federal,

. 617 of the 704 facilities requiring judicial actions were
industrial sources (as opposed to State, municipal, or
i Federal), and half of the 617 were clustered in certain
- key industries - power plants, iron and steel, pulp and

' paper, chemicals, petrolcuﬂ‘rcfincriggié’nd smelters. The
other half were widely diverse., ?%:ﬂ;:Qﬁ%7

Though the core of the MSEE centered around taking judicial
Action against these 704 sources (597 being EPA ypesponsibility),
Zzmuch effort was also spent by EPA and the Btates /In assuring that
‘211 2,134 sources were brought expeditiously into compliance, or

at least had action initiated that would result in coapliance. 1In
addition, as a result of constant efforts to refine the initial :
1ist, additional sources that met the MSEE criteria of never
achieving initial compliance were subsequently added to the list
thus causing the universe of 2,134 sources to grow by 260
sources.
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Achievem nts to Date

Today, progress in getting all the MSEE sources into
compliance has been significant. A summary of MSEE civi],
criminal, and administrative activity by EPA and the States
follows:

. EPA eivil actions against 677 facilities have been
initiated, 395 air and 282 water. The status of these
cases as of March 1931 is: o .

cases against 384 (57%) facilities have been concluded
cases against 190 (28%) facilities have been filed but
not concluded .

cases against 103 (15%) facilities have been initiated
and are pending further action

. EPA criminal) actions have been initiated against 4
facilities, 2 air and 2 water. The status of these cases
as of March 1981 shows 2 filed and 2 concluded.

. Btate civil actions against 78 facilities have been
initiated, 28 air and 50 water. The status of these cases
as of March 1981 is:

cases against 59 (76%) facilities have been concluded
cases against 2 (2%) facilities have been filed but not
concluded , . )

cases against 17 (22%) facilities have been initiated
and are pending further action :

. The remaining 1,635 MSEE sources were either targets for
EPA or State administrative action or came into
compliance without any such action. The current status
of these sources, as of March 1981, shows 1,170 sources in
final compliance and 465 sources proceeding on a timetable
to come into compliance or otherwise expected to come into
compliance in the near future, s oo

I.. ahis effort is even more impressive when it 1s ‘recognised

Jhat many sources outside the MSEE universé were subject -to State
r EPA civil litigation during this same period. ™ ¥or sxample, EPA
nitiated actions against 382 such sources, of dhieh¢als-1593)
3ave now been concluded, 54 (14%) have been filed but 'not

ncluded, and 103 (278) have been initiated and arve peiling

urther action. Thus, looking at the Federal-litigation
picture over the past three years shows civil actions Taitiat 4
against 1,059 facilities, 81% of which are filed or concluded.
(See Attachment A for a discussion of settlements reached with a
few of the most significant MSEE sources.) :
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Future Eff rts

The MSEE effort began with several thousand sources not
equipped with adeguate pollution controls. Now, most of these
sources have installed or are installing the necessary equipment
to control their pollution., With thiz accomplishment, the
Agency's enforcement program is intensifying dts efforts in
working with States to ensure continuing compliance, to address
new source violators, and to assure sunicipal source complianc .
In order to assure the full benefit of the gains of the MSEE,
these new efforts will be balanced against the meed to follow
through with MSEE cases already initiated and@ to continue tracking
court decrees to assure final compliance. ,

Future activities of the water enforcement program will focus
primarily on non-complying municipal permittees. Several
components of this new thrust are: 1) a new national
enforcement Municipal Management System (MMS), 2) a revised
Municipal Enforcement Policy for bringing eivil actions where '
warranted, and 3) a Continuous Compliance Program to insure that,
once constructed, facilities built with public funds continue to-
operate within design and permit limitations.

The aim of MMS is to give the States and the Regions an
operational framework within which to coordinate permits and grant
conditions and activities go that constructicn proceeds according
to schedule and each plant can meet its final limits when
completed. It hopes to achieve the greatest amount of improvement
in municipal construction and compliance by directing its
resources on those facilities located in the most capital
intensive urban areas. Under the Continuous Compliance Progranm, a
plant experiencing serious effluent violations will be ordered to
hire a private engineering firm to analyze the plant's operating
procedures. The firm will then develop a Composite Correction
Plan (CCP) which is designed to follow the plan at their own
expense unless they need to solve design problems. The Nunicipal
Enforcement Policy aims to secure maximum pollution abatement by
accelerating construction, and making noncompliance less

‘~mttractive than compliance, In this rtcpcct,,gudlclal‘dctIQns

¥iwill seek penalties for past violations, a solirt-{4pdad
conpliance schedule, interim effluent limitat nsﬂ~_-(3‘5-1;‘te
nalties for any future violations. L_,,gﬂn- o S G

ok A major focus of future activities OF fbd‘ :
“enforcement program will be directed around ef btﬁi: £
oontinuing compliance. Recent National Coslk £
ﬂtucao) studies show that the failure of wmources ¥hil
Zmchieved initial compliance to meet emission Alaits MiFw ¥
eontinuing basis ics an air quality problem of gtbulgg;".a'“ '
One particular RCAQ study of air pollution sources that 128
of 180 sources reported as complying with air standards had
documented incidents of excess emissions resulting in a cumulative
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annual xcess £ 25 percent ver th allow 4 emissions level. To
address this serious probl m, DSSE will be launching a continuous
compliance study to investigate newv means of surveillance,
improved inspection techniques, more use of continuous emission
égnonitoring, better permitting requirements, targeting problem
. .sources, expanded uses on penalty authorities and other techniques
~_t0 improve the ability of EPA and the State to deal with the
‘challenge of ensuring continuing compliance. Additional areas of
emphasis in the air enforcement program will be an intensification
¢ of efforts to enforce against significant sources in violation of

‘NESHAPs, NSPS and other new source requirements, and new Part D
..-BIP requirements.

.. All of this new activity under both the air and water
programs should result in better self monitoring of sources,
provide more consistent application of laws nationwide, and assure
that full benefit is obtained from existing controls. This in
turn will lessen the burden on all regulated sources to install

additional controls while still resulting in a cleaner, healthier
environment. :

Attachment
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ATTACHMENT A

Jonu and Laughlin Steel Corporation

In January 1981, the U.5. Environmental Protection Agency
. migned a consent agreement with Jones and lLaughlin Gteel
Corporation which will bring air and water pollution sources at
L, six steel plants in three states into compliance with-applicable
"air pollution control regulations by December 31,.,1982, and with
’-' applicable water pollution control regulations oy .April 30, 1983,
“whe six steel plants covered by the pollution abatement agreement
-~are the Pittsburgh and Aliquippa works in Pittsburgh and
“Aliquippa, Pennsylvania; the East Chicago works in fast Chicago,
~Indiana; the Cleveland Works in Cleveland, Ohio; mnd the Brier
Hill and Campbell works, in Youngstown, Ohio.

The compliance agreement calls for installation of air and
water pollution controls at the companies' coke batteries, blast
furnaces, basic oxygen furnace shops, electric arc furnaces ani
ancillary steel making facilities. 1In addition, the agreenent
calls for modernization of coke producing capacity at the East
Chicago, Indiana works, which will result in more efficient steel"
production. Also under the agreement, Jones and Laughlin has
agreed, in lieu of being assessed a $10 million civil penalty,
to install pollution controls that afford greater environamental
benefit to the public than currently reguired under law.

The agreement will result in significantly cleaner air for
citizens in those areas surrounding the plants {n Pennsylvania,
Indiana, and Ohio, and water quality in those areas will also
greatly improve., The total capital cost of the pollution
abatement agreement may reach $350 million, depending upon the
companies' success in demonstrating the effectiveness ©of less
costly pollution control measures.

National Steel Corgontion

In October 1980, the U.S, Environmental Probectlon‘chncy
ignod an agreement with National Steel CQtponti onito Peing

i.i xpany plants in three States into co-p“ulnqc 11 cit ana
ater pollution control requirements dy the nna

#agreenent affects one plant in Weirton, Mest Virg ln plnnt
“Just outside Detroit, and one facility 1n Gtanl o ,&Iﬂljnois,

*just north of St. Louis.

’r-.

}&'f Thc scttlement incorporates Natibnii‘x . D
‘smodernization and replacement of several baslc 3té¢
processes. It will maintain the economic stability<N
affected facilities, while protecting the health ot eltl:cns in

surrounding communities by reducing particulate emissions nearly
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79 percent at the Detroit plant and 80 percent at the Granite City
facility, Significant reductions in particulates will also occur
at the Weirton plant. The agreement also reguires that the
Detroit plant expand its maintenance and monitoring programs to
improve performance of its water pollution treatment .systen.

{(In 1979, EPA and National agreed upon a program for water
pollution control at the Weirton plant)..~ - I

Company estimates put the total cost ©of .the agréement at the
. %three plants at §180 million. Potential 1iability for past-
violations at the three plants will be offset Lhrowgh the -
application of more pollution controls than a#o(ld otherwise be
t.ql’ir.do : ‘ﬁ&":’";“

U.S. Steel - Monongahela River Valley

. In one of the biggest environmental control agreements in
steel industry history, U.S. Steel, the nation's largest producer, !
agreed in May of 1979 to bring nine of the company's western )
Pennsylvania plants into compliance with air and water pollution
regulations by the end of 1982. The agreement was reached between
U.5. Steel and the U.S. Environmental Protection Agency, the U.S.
Department of Justice, the Commonwealth of Pennsylvania, and
Allegheny County, Pa. The Pittsburgh-area and western
Pennsylvania facilities covered by the agreement are the Clairton
Works, both plants of the National=-Duguesne Works, both plants of
the Edgar Thomson-Irvin Works, Homestead Works (including Carrie
Furnaces), the vandergrift plant, the Baxdnburg sinter plant and
Johnstown Works.

The agreement covers approximately $400 million of air and
water pollution control projects, including a number ©f control
projects already under construction. The $400 aillion of
expenditures are in addition to more than %200 million which U,S.
Steel has already spent or comnitted to air and water gQuality
projects in the Pittsburgh area. The planned result oI the

. agreement is nearly a 50 percent reduction in Zemal e

Ay she

particulate emissions in the Pittsburgh area.pvera _
»sgreement will result in a reduction of partivi}uke@missions from
~ the plants covered by approximately 22,000 2008 8 . Cad

“3wproving watar quality, the decree will weal
Aweduction in the discharge of remaining water;
a:z:gts covered, including suspended solids,
’ nia, oil and grease, and acidic_nlkq%& - 38 by
&5 . o s BT R I
i{‘ Ohio Edison Company . b oy o' Tk -
- . . M __.:.1‘.;,.;. '-'-..*_ -« ?_"‘
. On January 19, 1981, the government 10dged two separate
consent decrees with the appropriate U.8. District Oourt involving
the Ohio Edison Company. One decree settled an action filed
against this source in August 1978, for particulate wmass and
visible emissions at its Sammis plant, one of the largest
particulate polluting facilities in the entire country. Under thc

i rY
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t rms of th agr ement, Ohio Edison will install controls to bring
all seven units at the plant into compliance with th_ applicable
regulations and will pay a civil penalty of $1.35 million.
Additionally, the company agreed to reduce smissions at the three
-largest units to a level 25% below the level Tegquired for
..compliance for a period of ten years. Once compliance is
“2achieved, the agreement will result in a reduction of -at least
Z#0,000 tons of particulate emissions annually from the estimated
tdevels which existed when EPA 1n1t1atod onforeoncnt action in

;A7 e

2 ‘The second decree covers ten other fccllltics.avned and
-operated by Ohio Edison. The company committed to dringing all of
Sthese facilities into compliance with particulate wmass and visibl

emissions limitations, and agreed to pay a civil penalty of
$150,000.

Tennessee Valley Authority

. In December 1978, the Environmental Protection Agency, ten
citizen health and environmental organizations and the States of
Alabama and Kentucky announced a final settlement agreement to
clean up air pollution at ten of TVA's electric power plants in
the Southeast. A consent decree covering TVA's electric
generating plants located in the States of Tennessee and Kentucky
was entered on December 27, 1980. Entry of the 8ecree had been
delayed due, in part, to the intervention of several distributors
of TVA power. A consent decree covering TVA's electric generating
plants in the State of Alabama was entered on October 15, 1979.
Under the agreement, all TVA facilities are required to meet air
pollution standards by the end of 1982, with a number of interim
.steps required to control air pollution. .

The settlement requires TVA to install scrubbers at sore
plants and burn less polluting coal at other plants. The scrubber
requirements will allow TVA to burn Eastern coal, which often has
a higher sulfur content. Particulate pollution controls are mlso

wwequired where needed. -The settlement will. na :nﬂuetion of
re than 970,000 tons of sulfur dloxido N 300 £ .
rtlculatc .nissionl a year. e o

liehlgan: City of Dntro!t

o “Sawerage B T, TR )
& + On May 6, 1977, EPA, Region V, "‘“”U! . SN PRy “tor
' e Eastern District of Michigan, filed @' B hgdinat &

‘3eity of Detroit for violation of its WPDES ’onits
violations included failure to comply withs v i/l @ e

1. The effluent limitations for diochemical oxygen
demand (BOD) (S5-day, 20°C), suspended solids, phcnol.:pll.
coliform bacteria, total phosphorous;
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2, Monitoring requirements;

3. Facilities operation and maintenance requirements;
and

4. Preparation and submission of a *Facilities Plan”
mtauing the future neede for pollution abatement facilities in
“the Detroit service area.

After months of negotiations the parties zeached an agreement

and a Consent Judgment was entered by Judge John Feikens on '
Beptember 14, 1977. Among other things this Judgment provided

. for: the development of a user charge, Industrial Cost Recovery
and Local Capital Cost Funding System; an approved Industrial
Waste Control Plan on or before March 1, 1978; approved Facilities
Plan by May 15, 1978; the increase of the effective capacity for
secondary treatment on or before September 1, 1980, as well as a
schedule of increasingly more stringent effluent limitations; the
design and construction of a phosphorous removal system at the
treatment plant. In addition to this Consent Judgment Judge
Feikens also appointed a Special Master to have all ¢grievances
with regard to increased sewerage service rates charged to any
community by Detroit and under decisions on such matters by
March 31, 1978. Upon the entry of this Consent Judgment, the
Court also ordered that some $399 million in FY 76 Pederal
construction grant monies be reserved for conltruction projects in
the Detroit area.

The terms of the Consent Judgment went into effect in
December 1977. Investigation by EPA revealed that Detroit was
violating the second set of effluent limitations. Region V filed
a motion for a show cause hearing concerning Detroit’s reasons for
noncompliance. A hearing was held in early November 1978. The
judge ordered a court-appointed monitor to review the plant; {ts
noncompliance and Detroit's ability to comply. After a 30-day
review the monitor issued a report citing many inadeqQuacies in th
Jplant's staffing, procurement policies and its operations ani

3 intenance. Subsequently a five-day hearing was Held on this

Feport and the court rendered a decision,on Marct 3 .ﬁ’”. AL
hat time the court ordered Detroit'!s Mayor AN 2 7-)

'lnt an Executive Administrator to gun ghe Ll cipal
irage program and implement the provisions g ent

nt. After a lengthy search Mayor Young ippe “ ‘oe Moore,

~Normerly of the Federal Water Quality mlnu;ug g City is
.gumntly trying various methods to gct rat te to
un cnpacity. . -'; 4H s

'.

e IR T
United States Steel, Lorain, ®hio
This was an action filed for civil penalties and injunctive

relief against the United States Steel Corporation pursuant to
Section 309 of the Clean Water Act, 33 U.S5.C. 1319, for allegedly
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unlawful discharges f pollutants into th Black River. 1In
particular, U.S. Steel was alleged to have fail d to install a
blast furnace recycle system at its Lorain facility by July 1,
1977. U.S.Steel was also alleged to have unlawfully by-passed
- certain elements of its coke plant recycle systems on various
- occasions, resulting in viclations of its WMPDES permit.

. The case was settled by consent decree entered on June 27,
1980. The decree required U.S5. Steel Corporation to install a
. blast furnace recycle system and to upgrade treatment at its coke
“Splant and at its pipe mill lagoon to meet theseffluent limitations
““prescribed by its NPDES permit in accordance with the compliance

« schedule contained in the decree. -

The decree provides that U.S. Steel will spend $4 million
over four years on a dust suppression program to avold the paym nt
of civil penalties. Such expenditures are intended by the parties
to be net expenditures after calculation of any tax benefit. The
decree also provides for stipulated penalties of $7,500 per day
for failure to comply with the terms of the consent decree.

&
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ATTACHMZINT 2

Definition of Significant Violater

LT

!ApcOuntability Systen for PY 1982 is that rosouxcol be ulcd to

l' One of the objectives of the Administrator's

_address uignificant air violators and rcturn thcn to
- ‘compliance. This is designed to ensure that xesources are
" used in the most environmentally beneficial laghtr. The
purpose of this guidance is to assist Ieg!on;l Offices and
States in determining what th; Aqincy considers t; be a
significant violator.

In determining whether a violation is siqnificant. the
nature Bf the pollutant should be considered, as well as the
magnitude and duration of the violation and thé population
cxéo:cd. While no rigid formula need be followed, the
following considerations should be kept in mind,

1. A violation of a hazardous air pollutant standard
resulting in emissions above the standard should normally be
considered significant unless the lagnitudc ond duzation £

. ig‘ug":_" ’ N
‘£he vioclation are minimal and the vtolntlou‘ ékzﬁcﬂrrlng.

“:g;fmygwwr

area. Sources above 250 tons per year emission potential
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pernit easy identification of sources in excess of 250

e e = s A B

L -
[RCHP e L e i D A i - . . o e

as defined in the Alabama Pover case) should be considered
significant vioclators unless the magnitude and duratiéﬁ of the
7iolation are minimal armd the violation generally t

-

#onrecurring. (To the extent that availaeble data do not .

tons/year potential, sources with more than 100 tons/year
actual emissions can be used as a reasonable surrogate.)
Other sources in nonattainment areas should also dbe included
££ the amount of excess emissions is considered jointly by the
Regional Office and State as having an important impact on the

continued nonattainment of the area.

3. Sources in attainment areas and not impacting
nonattainment areas would not normally be considered
significant because of the lack of direct health impact.
While States, appropriately, should take action to resolve
such violations, EPA u;ll not give thez high priority

'cons ideration.

4. BSources in violation of new source rf:_quironmts,
including NSPS and PSD/NER perllttl.ug th;aix:mm. fshould

also be consldond to be significant ﬂohtnn ﬁus the

a')*"

magnitude and durntion of the v(ohtlop huw

system, Regional Offices should meet with each oifth.ir
States to jointly prepare an inventory of known significant
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vi lators. States should be ncouraged to take the lead with
lrclpect to as much of the universe as posslblc. -Ibc:‘vur
ipossible, EPA should use its resources to aupphnut tbou of
_ the State rather than to take the lead nn cuu 1tn1£. “ghis
- technical assistance can be either in thc !arl aof dltcct case
- assistance (if requested) cox th:ough qponlatinq of tnéhnieal
" workshops and other program building/huppegiing aéttvltics.,
EPA should assume the lead only where a Gtate cannot or will
not take the lead, despite whatever assistance EPFA can

provide.

L ReTR S 0LE SRR

R S
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N o ‘ UNITeD STATES ENVIRONMENTAL rr ATTACEMENT 3
' WASHINGTON, D.C. 2.

/

3 OFFICE OF

AKX 12 B AIR. D152 AN RADIATION

MEMORANDUM

SUBJECT: Guidance Concerning EPA's Use of Continuous
. Enission Honitoring Data

FROM: Kathleen M. Bennett‘j
Assistant Administrafor for Air. Roise -ud Radiation

TO:  pirectors, Air and Waste Management Divisions,
Regions 11-IV, V1-VIII, and X
!

Directors, Air Management Divisions,
Regions I, V and 1IX

This memorandum addresses EPA's use of Continuous Emission
Monitoring (CEM) data in enforcement of NSPS and SIP emission and
operating and maintenance (O:M) provisions and in other general EPA
activities. It provides guidance as to when, as a legal matter,
continuous emission monitoring constitutes the test method associated
with an emission limitation. It is not intended to preclude the
exercise of reasoned discretion by an enforcing agency based on a
review of the representativeness of the data nnd the circumstances
giving rise to the excess emissions. .

Use of CEMs that are Specified as the Source Compliance Test Method

In each instance where CEMs have been promulgated or approved by
the Agency as an official method to determine source compliance with
the applicable emission limitations, the Agency can rely upon CEM data
vwhen making compliance determinations. CEMs have been specifically
prescribed as the method to establish emission vlohtionc for on or
more pollutants in the following instances: . _q_,,;._

® NSPS electric utility steam gcnontlng units, :

regulated by 40 CFR Part 60 ’Oubplrt-blh-‘ 7

P e 2SR i,

* NSPS primary nonferrous mltorl,
40 CFR Part 60 Subparts P, Q tnd R

\.d\.(

* NSPS ntltionn'y gas tutbinu, .‘roquh w
CPR Part 60 Subpart GG; ‘ g‘r

Td¥rn -%-ﬂ:’f. -
* various sources regulated by penitt. orders, ‘or consent
decrees in wvhich CEM has been specifically designated as
the test method;

QEND 014633
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* wvarious types of sources which are regulated by BiPs

(e.g., Nevada SIP, 40 CPR §52.1475(d)) where the Etate
has specified CEM as the test method, |

§ome sources object to EPA's reliance upon CEM data to enforce sIp
enission provisions for source categories for which EPA has not
specified the use of CEMs in comparable NSPS regulations. Such an
objection is not legally supportable, since States have the right to
specify their own methods in their S8IPs, even if they are differ nt
from those imposed by EPA for NSPS sources. Section 1.0 of Appendix p
to 40 CPFR Part 51 delineates that SIPs may specify that CEM data be
used “directly or indirectly for compliance determinations or any other
purpose deemed appropriate the sState.”™ The Agency can rely upon CEM
data for compliance determinations whenever such methods are sp cifi a
in the EPA-approved SIP.

Use of CEMs in SIPs where an Emission Compliance Test Method is Not
gpecified

There are some instances when SIPs do not specify a compliance
test method. When that occurs, the applicable regulation, 40 CFR
$52.12(c)(1), states that for the purpose of Pederal enforcement:

[ 4

]

*sources subject to plan provisions which do not
specify a test procedure... will be tested by means

of the appropriate procedures and methods prescribed
in part 60 of this chapter; unless otherwise specified
in this part.”

Generally, Part 60 does not specify CEM as the compliance test method
and therefore EPA cannot use CEM data to determine source complianc
with a SIP emission limitation. However, in accordance with
$§52.12(c)(1), CEM data would be the applicable test method for the two
categories of sources for which it is the NSPS performance test method,
nonferrous smelters (as in Subparts P, Q and R); and stationary gas
turbines (as in gubpart GG).

. The Agency shall rely upon CEM data to determine a source's

y liance status with a SIP emission limit for wmelters {(for 50,)
fand for stationary gas turbines (for NOg). -S8ince CEM is the only
“pompliance test method specified in Part 60 for thase mource
‘-,«_intogoriu, CEM is clearly the “"appropriate” method ander Part 60 for

purposes of $52.12(¢c)(1). v O
" Y Yn addition, there is some ambiguity t.sthiﬁéiihﬁvnppropriat
rocedures for fossil-fuel-fired steam generators prescribed in Part 60
cause Part 60 contains two significantly different types of 50, and
WOy performance test methods. Specifically, Subpart D specifies
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“ including periods of startup, shutdown, "

-3 - -i‘
i
Re!?rcnce (stack test) Methods 6 and 7 as the performance test methods
for 807 and NO, emissions, respectively. However, Subpart Da

specifies use of CEM data to determine compliance with the 50, ang
9Oy -emission standards.

The Agency shall rely upon the performance test methods specified
in Subpart D (Reference Methods 6 and 7) to determine a source's com-
pliance status with SIP S0, and NOx eaission limits for fossil-
fuel-fired stean generators. For this category of sources, it is more
consistent with the development of the SIPs to use these methods since
they are the traditional compliance test methods for this source
category. (For new sources actually subject to Subpart Da, we would
not expect this issue to arise since new source permits should specify
the applicable test method.)

Use of CEM's where State Requlations Contain Discretionary Authority as
to Compliance Test Methods

' A problem in interpreting the SIP continually arises because most
5IPs specify test methods (often adopting EPA methods by reference) but
also allow for discretionary acceptance of an ®"equivalent® or an
appropriate ®"alternative® by the State. Relying on such languag , JRY
States bave accepted CEM Jata as an adequate demonstration of come ™
p.}inncc and have used such data to determine the existence of a
violation.

Since EPA's enforcement authority is guided by State regulations
specifically approved in the SIP, questions have been raised as t
whether EPA will independently apply State discretionary authority and
interpret what is reasonable as an "equivalent® or “alternative"
compliance test method, or, if not, whether EPA may follow the State's
lead, if the State chooses to allow CEM as the test method.

The answer is that EPA will not independently exercise such

- authority. Only when the State has exercised such authority t adopt
" 'CEM as a test method and when the exercise of that authority has been
. reflected in the SIP, will EPA use CEM ll_thc’tholt,ﬂthod. .

o The i

) e . ..‘::}_;w_:.é;i-? £ e , .t
. Use of CEM Data for Determining Potential ‘-'l_)pota't‘lon;{md Waint nance
. olations e ;#_'--"_?i{-'}_--. »

NEDS regulations (40 CPFR 60.11(4)) specify 22 m' :ux times,
: m J{&hﬂ.“mrl and

operators shall, to the extent practicable, maintain#%3 operate any
affected facility including associated air pollution bontrol equipment
in a manner consistent with good air pollution control practice for
Rinimizing emissions. Determination of whether acceptable operating
and maintenance procedures are being used will be based on informati n
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available to the Administrator which may include, but it.éot limited
to, monitoring results, opacity observations, review of operating and
maintenance procedures, and inspection of the source.” MNany SIP's have

similar provisions requiring proper operation and maintenance. Use of
CEM data, while not necessarily conclusive, is a valid indicator of

compliance with requirements such as §60.11(4) and can be used as such.

gse of CEMs as a General Compliance Monitoring Tool

CEMs can provide the Agency with useful data for circumstances

ther than those delineated above. PFor instance, CEM data can be used
to: (1) screen a source's compliance status (with both emission
limitations and OiM regquirements); (2) select which sources should be
inspected or compliance (stack) tested; (3) document the severity

(e.g., duration, magnitude and frequency) of a source's excess

missions; and (4) document that a compliance test was performed during ,
"non-representative” operating conditions.

L ™ 2
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&ﬂ! WASHIN TON,D.C. 204/  ATTACKMENT 4
JN 24 B
OFFICE OF
AR, NOISE AND RADIATION
. ,
SUBJECT: 8Significant Violators ,
FROM: Kathleen M. Bennett

Assistant Adminiltrntj; for Air; Noine and Radiation
TO: Regional Adrinistrators, Regions I - X

_ As you know, the Administrator's Accountability System
requires each Regional Office to work with its States to resolv
instances of noncompliance by significant viclators of Clean Air /
Act requirements., I provided guidance to you in a December 29
memorandun to assist you in determining what we consider to be a
significant violator,

/

The purpose of this memorandum is to supplement our earlier
guidance. After a review of the Regional submissions of their
respective significant violator lists, it became apparent that
some fundamental inconsistencies existed. The Admninistrator asked
me to explore the reasons for these inconsistencies and provide
vhatever guidance is necessary to resolve them. - This will enable
the Regional Offices to refine their lists in a manner so as to
make them nationally consistent,

Initially, let me address one point of apparent confusion
relative to the significant violator exercise as a whole., The
significant violator exercise is intended solely to identify th
highest priority sources for the air enforcement program and to
establish a special tracking system for resolving wviolations by
these sources. It is in no way intended to limit the Regional
Office in its addressing other sources, or in its hassistanc to
states in addressing other sources, so long as such actions will
not detract from the significant wviolator sxercise and will have a
real environmental benefit. T ‘*?“jflfm;? "

= 2R o LT L

In terms of the definition of a significant wiolator, ocur
earlier guidance (copy attached) still stands. “Wowever, in
1l;torp:ot1ng this guidance, please keep the following points in
. ﬂdl . R ’ T ,v.“v‘ ":." :--‘J“ ':-“'” .

- 1!:.; ’

.-
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(1) do not 1ist any source in compliance with its emission
limitations or in compliance with an acceptable
compliance schedule;

(2) do not list any source of unknown compliance status;

(3) 1if you propouse to include a source not meeting my
December 29 guidance (for example, an existing source in
an attainment area), please specifically identify such
source on your list and include a brief explanation of
the environmental justification for including the
source; and

\

(4) 1if you propose to not list any sources which would meet
my December 29 guidance (for example, a 250-ton source
in a nonattainment area), please separately list such
sources and include a brief explanation of the basis on
which you have determinied that exclusion is
appropriate,

Thus, the universe for the significant violator exercise will
be limited to sources in violation and either not on a schedule or
in violation of a schedule (CDS SCMS codes 1 and 6) which
otherwise meets the December 29 guidance, Exclusion of sources
meeting compliance schedules (SCMS 5) does not detract from the
importance of the Region's having an effgctive. system to ensure
that the schedules are being followed. Similarly, exclusion of
sources with unknown compliance status (SCMS 0 and 7) does not
denigrate from the importance of resolving those unknowns as soon
as possible, (Where flexibility exists, highest priority for
inspections should be directed at those unknowns that would
otherwise meet the significant violator definition.,) These
criteria are intended only to keep the significant violator
exercise to a manageble list of known violators for which further
action (State or Prederal) is reguired.

We intend to "flag®" significant violator sources in CDS to
facilitate tracking. Please ensure that the latest compliance
data are entered into CDS so that two data bases 1CDE and the
significant violator list) are consistent. <This will eliminat
much possible confusion and could ultimately be utod to minimize
your reporting burden,

Please tbcvaluato your initial submission in light of this
additional guidance and resubmit your 1list to this office by no
later than July 31. In the meanwhile, third guarter reporting
should be in accordance with the guidance sent to you on Jun 15
by the Office of Management Systems and Evaluation.
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If you have any questions on this memorandum or expect any
difficulties in meeting the July 31 date, please call Bd Reich,
Director, Division of stationary Source Enforcement at (Frs)

Attachment




F W QU UEOY VT APURTY S

Te ety

A

V 2 3B
m 7 UNITED STATES ENVIRONMENTAL PROTECTION AGENCLY
-._“/ WASHINGTON, D C. 20480

( . . SEP 20 B&2

™™g _mwumvon
AMEMORANDUM, ‘

SUBJECT: Enforcement Action Against Stationary Air Sources Which

will ¥ot Be In Complimnce By December 31, 1982
¥ROM:  The Administrater 4. s? 4 C ‘

TO: Regional Administrators
Regions I-X

The Environmental Protection Agency has sought to bring
stationary sources located in primary non-attainment areas into
compliance as expeditiously as practicable, but no later than
December 31, 1952, the statutory @eadline for attainment of
primary ambient standards. As we approach that date, it has
become clear that some sources will not be able to achieve timely
compliance and that enforcement action to address these sources is
needed. This memorandum sets forth a comprehensive policy for

( Judicial enforcement against such sources under Section 113(b) £
the Act. : g

Based on the recent Bupreme Court decision in Weinderger v.
Carlos Ronmero-Barcelo, 50 LW 4434 (April 27, 1982), e
Justice Departaent mé EPA's Office of legal and Enforcement
Counsel have concluded that a district court has squity power to
fashion relief that allows a source to continue in gperation
beyond 1982 while taking steps to come into cvompliance. As a
matter of policy, shutdown by 1982 may bs the mopﬂltu relief
4in some cases, bDut an expeditious compliance 8 ule going beyond

“an may De appropriate in others. Proceeding that
>yeonclusion, this policy sets forth eriteria 20 etprmine the
aspecific equitadle relief the Agency should esXk s Wech amse. In
veloping this policy, I recognize that .Longress . V. i
‘XStee) Industry Complisnce Extension.Act D£.198),
iigpecial relief to an indus which had unigue -fenings Ko
Y40 modernite and ixprove efficiency and uvetiviyy. oongress
t-apecified statutory conditions under whigh such el pould de
@ranted. I have attempted to incorporate as-maxy 52 Phe '
"’i':quircmu as are generally applicadle, and .:g j.a other
vequirements which are at least as stringéent an -...!?...* 1 =0T

0. In this way I believe that this policy is icable 4in its
treatment of n{ scurces which it ud‘;:u:z. o -

M s e m mm e s s R e ey -
- iy o g by b1 7
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Az a general rule, the goal of any EIPA enforcenent action
against a source in a primary non-attainment area is to bring the
source into compliance as expeditiously as possible, but no later
than the end of 1982.1/ However, when EPA seeks enforcement in
Court, wve can stipulate to facts that would warrant relief which
allows the source to remain in operation and out ©of compliiance
beyond 1982 if, at a minimum, all of the following threshold
eriteria are met: 1) the source must be unadble to comply by
December 31, 1982, cother than by shutdown, 2) the source must
denmonstrsate that there is a pudblic interest in continued cperation
©f the source vhich outweighs the envircamental cost of an
q@dditional period of noncompliance, and 3) 4£ there is any dourt
about the source's financial condition, the source must
demonstrate that it will have sufficient funds to be adle to
oorply expeditiously. The second determination must be made on a
case-by-case basis and should include consideration, at a minimum,
©of the type of business, the magnitude of excess emissions, the
amount of time nheeded to comply, the public service nature of the
source (hospital, electric utilities), the adverse public
consequences which would result from closure (e.g., significant
unemployment impact), and the impact on public health and welfare.
We expect that in some cases the Agency will reject an extension
beyond 1982 based on this criterion.

.~ - .

4 As to the third threshold criterion, Regional Adnministrators
should exercise Jjudgment to determine whether sufficiant '
uncertainty <¢xists as to the financial status of the source to
warrant & detailed economic analysis. Technical support may be
available in Headquarters on & case~by-case basis to assist in
making this determination. If necessary, we can work with the
Office of Policy and Resource Management to develop further

guidance on this point.

Another factor to be considered is whether the source has
Deen Or is currently undertaking good faith efforts to comply with
applicadble emissions standards. Although in some cmses there may
be an overriding public interest in continued ovperation of the
source under a phased corpliance schedule, generally & prior
' history of disregard for environmantal obligations should militate
Against further extensions. . e

. I.wish to enphasize that this policy should mot "be meen as an
dnvitation to renegotiate consent decress.  Wources Which have
already made & comnitment, in the ssttlement ‘0f &n snforoement
_-action, to come into coxpliance by December ‘31, X982 &hould be
‘sequired to 4o so unless the relevant ircumstantes Flesrly and
.oonvincingly warrant a modification. In sases Whire & Sonsent
Gecree already exists, & contempt action ahould e filed-4f the

%Iueuon 172(a)(2) provides for estensions of the deadline for

attainment of primary standards for oxone Oor carbon monoxide until
December 31, 1987. This policy Goss not address sources of
poliutants in areas which have received an extension of the
attainment desdline for that polliutant.

GEMNC 014443
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source is viclating th t rms of th existing decree. Only after
such an action has been filed should EPA agree to pPr senting
stipulations to the court under the terms of this guidance.
Bimilarly, for new cases, the civil action should be f£iled before
;:go:intiom are concluded and stipulstions are ready to be

[ 1-99 .

Additionally, this policy is not intended to @ffect or to
include guidance on the SIP planning process in areas which will
remain non-attainment at the end of 19€2. The Agency is currently
undertaking a separate affort to address such issues.

Reguirements for EPA to Agree to Stipulations

A cormplaint must be filed first, asking the court to enjoin
the.source to comply with the State Isplementation Plan and, if
appropriaste, to comply with the existing consent decree. If the
three threshold criteria outlined above are met, the Agency may
choose to enter stipulations under terms of the guidance and not
tO oppose requests to the court to exercise its equitadble
jurisdiction to enter an order estatlishing a post-19€2 compliance

* schedule. The Agency should insure, at a minimum, that the order

5

incorporates the following:

1) The source commits to come into compliance with the
applicable State Irplementation Plan as expeditiously as possible.
If no Part D plan is in force where one is required, the source
commits to cormply with requirements for Reasgnadly Availadle
Control Technology (RACT). The expeditiousness of these sch dul s
should be scrutinised closely.

2) The compliance schedule contains enforceadble increments f
progress.

3) The court order requires interim emission 1imitations and
controls to the extent practicable. Emission reductions, while
not mandated in every case, should be reguired where practicable.

4) The court order includes monitoring ﬂm?nu.

8) The court order includes reporting requirements, ‘including
timely reporting to EPA and the court of m&quﬁq of each
increment in the schedule. N ,.,.:_;’ o D ,,q,r
€) The court order provides for stipulated penhities. At'a

.. minimum, these penalties should apply ¢o fallurs go Awplement

interim contrals, failure to wmeet increments of prejress in the
compliance schedule, and failure to demonstrate M Mumu.
SR TP
7) The court order contains provisions preventing increases
of emissions from the source. Production increases say be alloved
®so long as emissions par unit of production are mot increased.

GENC 014644
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8) The court order requires payrnent of a significant cash
civil penalty. This should reflect the econcrmic benefit of
delayed compliance from the date of the sarliest provadle
viclation to the date of final compliance in the order. The
economic savings figure may be increased or reduced in accordance
with other aprlicable criteria as provided under the existing
Civil Penalty Policy. Credits against a civil penalty may be
allowed but will be carefully scrutinized to assure that they are
consistent with existing policy. A substantial cssh companent
should de included in all cases.

9) The court order explicitly reserves the right to se x
further injunctive relief, including shutdown of the facility, if
the source does not comply with the order.

10) Extensions beyond 1982 are not allowed for sources which s
company doas not intend to control. As currently required by the
Limited Life Facilities Policy, if a company plans to corply by
shutdown, the company must post a bond equal to the pollution
control costs, to be forfeited 4if the uncontrolled scurce is not
shut down in a timely manner, i.e., by Decender 31, 1982. .

Mechanism for Judicial Resolution

A district court, in its exercise of equity power, can order
relief which permits a source to continue in operation deyond
1982. The court may exercise its equity pover Dased on a
stipulation of facts, including expeditious compliance sch adul s.
The court may unilaterally issue a judgmant order based on such
stipulations. G&pecific guidance on procedures for using the
stipulation approach in individual cases can bs cbtained from the
Office of Enforcement Counsel.

In addition to negotiating stipulations, of course,
litigation is always to be considered as an enforcement option, if
other efforts to resclve the problem are not fruitful. While the
government may presumably take a stronger position in litigation
than it would in stipulations, the governmant Oan seek relief
other than shutdown if the same threshold criteria are met.

Al stipulations and pleadings fnvolving schelules for :
stationary air pollution sources extending past attainment dates
ahere the source is located in a primary non-attainment ar a
should be revieved in accordance with the case referral procedures
ocontained in Rodert Perry's July 6, 1982 memoranfum titled
*General Operating Procedures for the Civil Enforcemsnt Program.”

LAtk JIECE I
Deferral to State Action N L

The principles set forth in this memorandum ghould aiso be
used to evaluate the adequacy of state administrative or jJudicial
enforcement action addressing these sources. A Regional
Mnrinistrator should exercise judgment to set priorities £ 7

BENC 014445




R et T R

«S5-

Federa) enforcament action in cases vwhere state action is
determined to be insdequate. Each Regional) Administrator shoulc,
consistent with available resources, selectively refer separate
FPederal enforcement actions in cases in which state action is

inadeqguate. If the Agency can follow through on this policy
=arly, it will send a clear signal to violating sources and the
states that EZPA will not defer to enforcement resolution which
deviates significantly from these principles.

If you have specific questions about how this policy shouid
be implemented, they should be addressed to Michsel Alushin, Air
Enforcement Division, Office of Enforcemant Counsel. He can be

reached at FTE 382-2820.
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A" 3 UNITED STATES ENVIRDNMENTAL PROTECTION AGENCY
m WASHINGTON, D.C, 20480

J .

_ MEMORANDUM

12 JAK 1583

SUBJECT: Guidance on Implementation of the 1982 Deadline
Enforcement Policy Issued September 20, 1982

FROM: Robert M. Perry &4‘ . =4
Associate Administrator Z;
and General Counsel

.’ 14
Kathleen M. Bennettx)\ﬁﬁbb—- i1 ﬁb{,&fﬂ"

Assistant Administrator for Air, Noise and Radiation

TO: Regional Administrators
Reg_ons I-X

Regiona]l Counsels
Regions I=-X

This memorandum provides supplemental guidance on the
interpretation and application of the enforcement policy sent by
the Administrator to the Regional Administrators on September 20,
1982. That policy established criteria for determining the type
of relief the Agency should seek in taking enforcement action
against sources in primary non-attainment areas which will not be
in compliance by December 31, 1982. Regional staff have ask d us
to clarify certain elements of the policy to assure consistency in
its implementation.

Requirements for Limited Life Pacilities

The policy indicates on page 4 that if a company intends to
comply by shutdown, then the source must be closed by December 31,
1982, as required by the Limited Life Facilities Policy. This
statement applies only if the company is not building a replacement
facility. If the company is replacing the existing unit and commits
to commencing and completing construction of the new facility as
expeditiously as practicable, then the company may continue to
operate the o0ld unit until the scheduled date for starting operation
of the new unit, provided the other criteria in the September 20
policy are satisfied. In implementing this approach the Region
will need to consider the effect of any sanctions which may b in
place in the area. The schedule for shutting down the existing
unit generally should not exceed an expeditious schedule for con-
trolling that same unit, Additionally, the company must commit to

GEMT 014447
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- appropriate interim operation and maintenance provisions designed
to minimize emissions from the existing unit. The schedule for
construction of the replacement facility should include increments
of progress and stipulated penalties sufficient to provide a clear
incentive to meet those increments. A surety bond would also be
required, to be forfeited if the old facility does not permaner:]y
cease operatior. by the specified date,.

For purposes of the Limited Life Facilities Policy, a
“replacement facility™ can include an existing unit which is
currently shut down if the company is proceeding with an expedi-
tious schedule to install controls and bring it back on line in
compliance. 1In such an instance, units currently in use may rerain
in operation until the scheduled date for resuming operation of
the units currently shut down, subject to the same conditions
enumerated above,

The Limited Life Facilities Policy is currently under review
by the Office of Legal and Enforcement Policy, and further guidance
may be forthcoming. '

Compliance with RACT if Part D Plan is Not in Force

The policy states on page 3 that if no Part D plan is in force,
the source must commit to comply with requirements of Reasonatly
Available Control Technology (RACT). The judgment order should
indjcate that RACT limitations acceptable to EPA remain in effect
and that the court retains jurisdiction to ehforce this provision
until such time as a Part D plan satisfying the requirements of
Section 172 is approved by EPA and becomes effective.

Significant Cash Penalty

Page 4 of the policy indicates that a court order allowing a
source to operate out of compliance beyond December 3], 1982 must
require payment of a significant civil penalty, including a
*gubstantial® cash component. While credits are still considered
an option, they must be clearly justified under the terms of the
Civil Penalty Policy. 1In all cases at least one third of the
penalty settlement amount should be in cash.

A nev civil penalty policy is currently being developed by the

Office of Legal and Enforcement Policy. The existing Civil Penalty
Policy remains in effect until a new policy is i{ssued.

riling a Federal Action Where State Action Is Inadequate

The September 20, 1982 memorandum recognizes that states have
primary responsibility for enforcement of the Clean Air Act but
clearly indicates that Federal enforcement will be inititated where
states are not adeqguately addressing a violation. The principl s
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set forth in that memorandum are to be used to evaluate the adequacy
of the state action. While we do not expect states to track the
policy in every detail, the state's action should be consistent

with the threshold criteria set forth in the September 20 policy

for determining whether a source should be allowed to remain in
operation beyond December 31, 1982. For sources for which an
extended compliance deadline is justified, a state judicial order
or administrative order other than a delayed compliance order
must, at a minimum, include the following key elements to justify
EPA deferral:

1) The source commits to an expeditious schedule to come into
compliance with the applicable State Implementation Plan (or RACT,
if no Part D plan is in force).

2) The compliance schedule contains enforceable increments of
progress. E

3) The order includes reperting regquirements, including
reporting tc the state and, if a judicial order, to the court, of
completion of each increment.

4) The order treats limited life facilities consistent with
this guidance.

5) The order reqguires payment of a significant cash penalty.
A state does not necessarily have to assess a penalty which would
suffice a5 a settlement figure for a Federal -action under the
Civil Penalty Policy. However, some penalty must be included, and
it must be reasonable in light of the statutory criteria set forth
in Section 113(b) of the Clean Air Act, If a state order is adequate
in all respects except the amount of penalties, the Region should
consider a Federal penalties action under Section 113(b) or 120.

We do not think it is practical to set rigid deadlines for
state resolution of a violation under this policy. However, each
Region should document the terms of deferral in every instance,
confirm them with the States, and promptly initiate Federal enforce-
ment action if those terms are not met. The terms of deferral
should require that the state expeditiously resolve each violation.
Por any source which has been continuously in violation for a long
time and where the state has already failed to take timely enforce-
ment action, EPA should prepare to file an action guickly. We
expect to see a significant portion of the sources subject to the
policy in every Region either in compliance, on an acceptable
compliance schedule or subject to enforcement action within the
first six months of 1983. : '




.

Issuance of Notices of Violation by EPA

In light of the need to bring sources subject to the policy
into compliance as expeditiously as practicable, each Region shoule
begin issuing Notices of Violation to these sources as quickly as
possible, This practice should be followed even if the state ic
Proceeding with an enforcement action against the source, so that
EPA will be in a position to initiate its own enforcement action
in the event the Agency determines that the state action is
inadeguate, (Attached is a sample paragraph which may be used in
an NOV when a state action is proceeding.) 1Issuance of NOV's
should be postponed only if a SIP revision has been submitted to
EPA which would place the source in compliance and which, based on
preliminary review, appears to be approvable, 1If the state completes
enforcement action which conforms to the terms of the policy and
this guidance, EPA should notify the source and the state tha* it
views the state action as a satisfactory resolution of the viclation.
A Federal NOV should be formally withdrawn only if EPA subseguently
determines that there is no factual basis for it. -

Implementation guidance issued by the Office of Air, Noise
and Radjation on September 20, 1982 advised the Regions to consult
with states to identify the lead enforcement agency for each source
subject to the policy. This effort should continue in addition to
the Federal issuance of NOV's tco all such sources.

Facilitjes Subject to the Policy

The policy applies to all sources located in areas which are
designated primary non-attainment for one or more pollutants for
which the emission limitations are being violated (unless subject
to an attainment date later than December 31, 1982)., 1If Federal
judicial action is taken against any such source, it must be
consistent with the policy. .

The policy does not apply to any source wvhich is issued a
delayed compliance order under Section 113(d) of the Act by EPA,
or by a State provided that the order meets the statutory criteria

and is submitted to and approved by EPA,

Updating Lists of Sources Subject to the Policy

We request that each Region update its list of sources subject
to the policy and submit the updated list to Ed Reich, Director,
Btationary Source Compliance Division, by January 31, 1983. This
list should be comparable in format to the previous submissions,
and it should include all Class A sources (including A-~2 sourc s)
which are in noncompliance as of December 31, 1982 and subject to
the policy. We will use this list to monitor the initial implemen-
tation of the policy. While we recognize that the universe of
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sources subject to the policy will continue to change, we d0 not

plan to ask for.further updating of this list. After the initial

phase of implementation, we will monitor the effectiveness of the

program through the reporting on "significant violators" currently
required by the Management Accountability System,

Additional Guidance

Requests for additional guidance should be directed to Elliott
Gilberg (382-2864) or Michael Alushin (382-2820) of the Offic of
Enforcement Counsel, Air Division, or Ed Reich of the Stationary
Source Compliance Division (382-2807).

Attachment

cc: Carol E. binkins
Assistant Attorney General
Land and Natural Resources Division
Department of Justice

S&t=zrhe~ D, Razmsey, Chief
Environmental Enforcement Section
Department of Justice

Directors, Air & wWaste Management Divisions
Regions 1I-1V, VI-VIII, and X

Directors, Air Management vaisions
Regions 1, V, and IX
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Sample Language for Notices of Violation

Since the facility is located in a primary non-
attainment area for (pollutant) and will not be in compliance by
the statutory attainment deadline of December 31, 1982, EPA will
closely monitor the state's efforts to bring the source into compli-
ance in accordance with the enforcement policy issued by the EPA
Administrator on September 20, 1982 (attached). Under that policy,
if a state or local air pollution control agency proceeds with
satisfactory enforcement action, EPA will defer Federal enforcement
action so long as the source meets the terms of the state order and
achieves cormpliance with the applicable regulation. This notice

uec u-ier Sert.on 113 2)(i) ef tr=s vt so that if Federal

enforcement action becomes necessary, EPA may promptly issue an
order requiring compliance with the applicable provisions listed
above or commence a civil action pursuant to Section 113(b) of the
Act,
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MEMORANDUM

SUBJECT: Guidance on Use of Section 303 of the Clean Air Act

FROM : Edward E. Reich, Director (A § /Can S

Stationary Source Compliance Division
Michael S. \Alushinﬂ: /4 y
Acting Associate Enforcement Counsel for Air

Directors, Air Management Divisions
Reziens 1, V, -7 1X

I.tes7ors, Alr and Wesie lMenagezent Divisions

Regions 11-1V, VI-VIII, and X

Regional Counsels
Regions 1-X

Attached are two documents regarding procedures to be
followed during emergency situations covered by Section 303 of
the Clean Air Act. One is the final guideline explaining the
statutory requirements of Section 303 and the relief available
in a legal action taken under that section. The second is a
manual outlining the services that can be provided through the
contract mechanism of the Stationary Source Compliance Division
of OANR providing technical support in any emergency episode
that arises.

After we distributed draft versions of these documents to
_you last April, we received some comments and have tried to
incorporate them into the final guidance being distributed today.
Thank you for all the comments we received.

We hope that this guidance will encourage greater use of
Section 303. If you have any questions about these materials,
pleas= contact Mark Antell at 382-2883 concerning the technical
manual or Judy Katz at 382-2843 concerning the legal guidance.

Attachments




‘INITIATION OF ADMINISTRATIVE AND CIVIL ACTION
UNDER SECTION 303 OF THE CLEAN AIR ACT
DURING AIR POLLUTION EMERGENCIES

The purpose of this guideline is to explain the statutory
requirements and resource needs which must be met in order to
take action under Section 303 of the Clean Air Acty/ in the
event of an air pollution emergency. This guideline is directed
towards both meteorological episodes (e.g., thermal inversions)

/Section 303, as amended in 1977 and codified at 42 U,S.C.
ection 7603, reads as follows:

(a) Notwithstanding any other provision of this chapter, the
Administrator, upon receipt of evidence that a pollution source
or or combination of sources (including moving sources) is pre- ,
senting an imminent and substantial endangerment to the health
of persons, and that the apprcpriate State or local authorities -
have not acted to abate such sources, may bring suit on behalf
of the United States in the appropriate United States District
court to immediately restrain any person causing or contribut-
ing to the alleged pollution to stop the emission of air
pollutants causing or contributing to such pollution or to take
p such other actions as wmay be necessary. If it is not practicable
L to assure prompt protection of the health of persons solely by
commencement of such a civil action, the Administrator may
issue such orders as may be necessary to protect the health of
persons who are, or may be, affected by such pollution source
(or sources). Prior to taking any action under this section,
the Administrator shall consu%t with the State and local
authorities in order to confirm the correctness of the infor-
mation on which the action proposed to be taken is based and
to ascertain the action which such authorities are, or will
be, taking. Such order shall be effective for a period of not
more than twenty-four "hours unless the Administrator begins an
action under the first sentence of this subsection before the
expiration of such period., Whenever the Administrator brings
such an action within such period, such orders shall be
effective for a period of forty-eight hours or such a longer
period as may be authorized by the court pending litigation or
thereafter.

(b) Any person who willfully violates, or fails or refuses to
comply with, any order issued by the Administrator under
subsection (a) of this section may, in an action brought in the
appropriate United States District Court to enforce such order,
be fined not more than $5,000 for each day during which such
violation occurs or failure to comply continues,
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involving dangerously high levels of criteria or non-criteria
pollutants, situations in which chronic exposure to air pollution
causes endangerment by cumulat{ve effect, and incidents involving
industrial accidents or malfunctions (e.g., breakdown of pollu-
tion control devices) resulting in the release of air pollutants
in hazardous concentrations.

STATUTORY PREQUISITES

1. An Imminent and Substantial Endangerment to Health

The threshold prerequisite 18 the existence of "evidence
that a pollution source or combination of sources ( including
moving sources) is presenting an imminent and substantial risk
of harm., It should be ewmphasized that endangerment means a
risk or threat to human health, and that EPA should not delay
action until actual injury occurs, Such delay would thwart the
express intent of the Clean Alr Act to protect the nation's air
quality in the interest of the public health, Section 303 is a
precautionary provision, aimed at the avoidance of potential
harm, This is best illustrated by the House Report on the

"Clean Act Amendments of 1977:

In retaining the words "imminent and substantial
endangerment to the health of persons", the committee
intends that the authority of this section not be used
where the risk of harm is completely speculative in
nature or where the harm threatened is insubstantial,
However,... the committee intends that this language
be constructed by the courts and the Administrator so
as to give paramount importance to the objective of
protection of the public health. Administrative and
judicial implementation of this authority must occur
early enough to prevent the potential hazard from
materializing.

H.R. Rep. No. 95-294, 95th Cong., Sess. 328 (1977) (emphasis added). |

There is also some judicial opinion supporting an
interpretation of the endangerment standard as being merely
precautionary, and permitting remedial action prior to the
occurrence of any actual harm. 1In Ethyl Corporation v.
Environmental Protection Agency, 547 F.2d 1 ED.C. Cir. 1976),
the Court ruled that EPA had properly acted to regulate lead in
gasoline upon finding, under Section 211 of the Clean Air Act,
that lead emissions would "endanger" as requiring only a finding
only a finding that lead emissions presented a "significant
rigk" of injury to the public., There were no findings of the

presence of actual harm. In upholding the Agency's view of the
'endanger"” standard in Section 211, the Court explained:

When one is endangered, harm is threatened;
no actual injury need ever occur,, A

GENC 014455




-3-

statute allowing for regulation in the face
of danger is, necessarily, a precautionary
statute. Regulatory action may be taken
before the threatened harm occurs; indeed,
the very existence of such precautionary
legislation would seem to demand that
regulatory action precede, and, optiomally,
prevent, the perceived threat.

541 ¥.2d at 13, In Reserve Mining Company v, Environmental
Protection Agency, 5714 F.2d 492 thﬁ EEr. 1975), the Court had
similarly interpreted an endangerment standard in the Federal
Water Pollution Control Act in a case involving asbestos
discharges into Lake Superior. The court stated that "Congress
used the term "endangering” in a precautionary or preventive
‘sense, and, therefore, evidence of potential harm as well as
actual harm ccmes wit-in the purview c¢f that term," 514 F,2d

at 528.

An important question for purposes of Section 303 of the
Clean Air Act, however, concerns the effect of the modifying
phrase "imminent and substantial"” upon the meaning of
'endangerment."” In Reserve Mining, the Court stated that the
"term 'endangering'... connotes a lesser risk of harm than the
phrase 'imminent and substantial endangerment to the health of
persons.'" 514 F.2d at 528, Accord, Ethyl Corporation v,
Environmental Protection Agency, 541 F.§§ at 28 n.36. This
Issue 1s particularly Important to EPA's ability under Section
303 to abate suspected carcinogens, the harm from which might
take many years to manifest itself,

It is our position that in order to adequately safeguard
public health by being in a position to preciude an air pollution
emergency at its inception, the phrase "imminent and substantial

"endangerment" must be interpreted to refer to an imminent and
substantial risk of harm, no matter how distant the manifestion
of harm may be, 1f there exists a non-speculative risk of
harm, the agency may properly act under Section 303, This is
consistent with the legislative history quoted previously, and
with the established definition of "endangerment" as referring
to the risk of harm, not actual harm ictself, This is also
consistent with the 1970 Senate Report on Section 303, which

states: "

The levels of concentration of air pollution agents or
combination of agents which substantially endanger
health are levels which should never be reached in-any
community, When the prediction can reasonably be made
that such elevated levels could be reached even for a
short period of time--that it is that they are imminent
--an emergency action plan should be implemented...

GEND 014656



-

S. Rep. No., 91-1196, 918t Cong., 2d Sess. 36 (1970). Thus, EPA
may properly take action to abate air emissions when a substantial
risk of harm is about to arise. This is several steps prior to
the occurrence of any actual harm, but is agpropriate in view
of the precautionary nature of Section 303.4/

This approach is also crucial to the Agency's ability to
abate emissions which are believed to be but which are yet not
confirmed as dangerous to human health., In United States
v, Vertac Chemical Corporation, 489 F. Supp. B/0 (E.D. Ark,
7980), the Court found the chemical dioxin, widely believed but
not fully proven to be hazardous, to be presenting a "reasonable
medical concern over public health™ and to be thereby constituting
an inminent and substantial endangerment to health under Section
7003 of the Resource Conservation and Recovery Act, 1d. at
885. An Agency response under Section 303 of the Clean Air Act
would be appropriate in the presence of pollutants reasonably
believed to be dangerous to human health, As with regard to any
pollutants sought to be abated under Section 303, EPA nust be
prepared to document the basis of its belief in the danger of
these pollutants. 1f the Agency can show a "reasonable medical
concern” created by the suspect emissions, it will have met the
"imminent and substantial endangerment" test of Section 303,

Appendix L of the State Implementation Plan regulations
(40 CFR Part 51) outlines a phased emission reduction progranm
for air pollution emergencies involving ctiteria pollutants,
In increasing degrees of seriousness, the levels are "alert",
"warning"”, "emergency”, and "significant harm to health." The
"significant harm to health" levels are levels at which actual
injury occurs and are levels that should never be reached. 1t is
not consistent with the intent of the Act for the Regional
Offices to wait until the levels of "significant harm to health,”
specified in 40 CFR 51.,16(a), are reached prior to initiating a
Section 303 action. The "emergency" level is intended to be
the level at which action must be taken to avoid reaching levels
of significant harm. Generally speaking, it is at these
designated emergency levels that an {mminent and substantial
endangerment, i.e,, an imminent and substantial risk to public
health, is deemed to exist. The "warning" and "alert" levels
specified in Appendix L are designed to ameliorate situations
before the emergency stage by application of moderate controls:

27 This permits the Agency to act to seek abatement of emissions
reasonably believed to be carcinogenic but for which a harmful
level, and the time for harm from such emissions to become
apparent, are both uncertain,
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Under certain circumstances an imminent and substantial
endangerment to health may exist even though the Appendix L
emergency levels have not been reached., Accordingly, the
concentrations outlined in Appendix L as the "emergency levels"
are only to be considered as a guide in deterwining when an
imminent and substantial endangerment to health exists. Flexi-
bility is essential and appropriate action must be taken pursuant
to Section 303 whenever it is necessary to prevent the signifi-
cant harm to health levels from being reached. For example, if
review of forecasted weteorological conditions indicate that a
situation i{s likely to deteriorate so rapidly that any action
started at the emergency level in Appendix L would come too
late to be etfective in preventing the significant harm to
health level from being reached, the Agency should act at such
earlier time as is necessary to allow for enforcement action
to be effective. Moreover, emergency conditions can be present
even if there is no clear prediction that specified endangerment
levels will be reached. An imminent and substantial endangerment
to health zzy exist, for example, where pollutant concentraiions
luwar tho . w¢tzolished emergency levels occur or are predicrted
ts occur 1:r an extended period of time,

With regard to nonecriteria pollutants, sources of
information on dangerous concentrations may vary. Amorig these
are standards established by the Occupational Safety and Health
Administration (OSHA) for exposure to air pollutants inside
the workplace. Although not directly related to ambient air,
these standards might provide a starting. point for assessing
the risk to the public when such pollutants, e.g., various
organics, become airborne in a community, Computerized health
effects data bases, such as Toxline and Chemline, might also be
helpful., (These data bases are run by the National Library of
Medicine and may be accessed throu%h the EPA Headquarters or
regional office libraries.) It will be necessary to gather
scientific and medical data, in addition to meterological
data, in order to find an imminent and substantial endangerment
to public health as a result of emissions of non-criteria
gollutants. The role of experts for this purpose is discussed

elow,

2. State or Local Authorities Have Not Acted to Abate Pollution

Source(s).

A second prequisite to initiating a Section 303 action is
that the Administrator receive evidence "that appropriate State
or local authorities have not acted to abate such sources."
Section 51.16(a) of 40 CFR requires that each State lmplementation
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Plan for a Priority I region include a contingency plan which,
as a mpinimum, provides for taking any emission control actions
necessary to prevent ambient air pollutants concentrations of
criteria pollutants from reaching levels which could cause
significant harm to the health of persons, More specifically,
the State Implementation Plans submitted to the Administrator
were: (1) to specify two or more stages of episode criteria; (2)
to provide for Yublic announcements whenever any specific stage
has been determined to exist; and (3) to specify emission
control actions to be taken at each episode stage., (Section
51.16(g) of the Implementation Plan regulations requires that
the State Implementation Plans for Priority 11 regions include,
as a minimun, requirements (1) and (2);) Although Section
51.16 addresses only SIP contingency plans for criteria
pollutants, the requirement of State or local failure to abate
applies also to conditions involving non-criteria pollutants,
The i{ssue for purposes of implementing Section 303 is at what
point it becomes the duty or the prerogative of EPA to act to
abate an air pollution emergency.

Prevention and curtailment of an air pollution emergency
is initially the responsibility of State and local governments.
EPA has secondary responsibility for taking steps to avert
enmergency conditions, The Regional Office's initial duty,
therefore, is to observe State and local abatement efforts
(e.g., monitoring implementation of an emeriengy episode plan)
and to render assistance should a State or locality request it.
The Regional Office should take action under Section 303 only
1f State and local action is either unsuccessful or not forth-
coming, as where a State lacks adequate abatement resources or
simply refuses to attempt to abate the emergency. Under such
circumstances, the Regional Office may assume primary responsi-
bility for curtailing the emergency or, preferably, render
technical assistance to-the State's abatement efforts,

The time allowed for State and local government to take
adequate action prior to EPA's assuning grimary resgonaibility
will obviously depend on the nature of the potential or actual
emergency, The more the endangerment would be increased by
delay, the shorter this lead-time should be, All that is
. required by Section 303, however, is that State or local action
be insufficient to abate or preclude the emergency conditions,
and that the appropriate State or local agency be consulted in
order to determine what action it intends to take, and whether
the information upon which EPA intends to act is accurate.

The requirement of consultation should not be viewed as an
obstacle to effective action by EPA, As explained in the
Houge Report on the 1977 Clean Air Amendments:
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The consultation requirement is in furtherance

of the committee's intent that the Administrator
not supplant effective State or local emergency
abatement action., However,... {f State and local
efforts are not forthcoming in timely fashion

to abate the hazardous condition, this provision
would permit prompt action by the Administrator,

H.R. Rep. 95-294, 95th Cong., 18t Sess, 328 (1977). The
consultation requirement is therefore not a concurrence
requirement, but rather one of notification and corroboration
prior to taking action. The scope of action taken by EPA

should be restricted to what is necessary as a supplement to

any action taken by State or local authorities, as, e.g., where

a State is able to implement only portions of its SIP emergency
episode plan, yet further action is needed to curtall the episcde.
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RELIEF AVATLABLE UNDER SECTION 303

The foregoing statutory prerequisites apply to both the
iniciation of a civil action to abate an air pollution emergency
and to the issuance of an order by the Administrator d.rectly
to the source of the hazardous air emissions, demanding a
curtailment of those emissions. These two forms of relief--the
civil action for an injunction and the administrative order--
are briefly discussed below.

1. Injunctive Relief

Section 303 permits the Administrator to seek injunctive
relief in a federal district court "upon receipt of evidence
that a pollution source or combination of sources (including
moving sources) is presenting an imminent and substantial
endangerment to the health of persons, and that the appropriate
State or local authorities have not acted to abate such sources,,.
Pursuant to the Memorandum of Understanding between EPA and the
Department of Justice, codified in Section 305 of the Clean Air
Act, the action would be filed on behalf of the Administrator
by the United States Attorney for the appropriate federal court
district, EPA Reglonal and Headquarters Offices, however, have
the responsibility of providing all data and evidentiary material
to the Department of Justice. - )

As will be discussed more fully below, it is essential to
a successful civil action that expert testimony be elicited,
either in the form of affidavits or through expert appearances
at depositions or trial, regarding the risk of harmful effects
to the health of persons from exposure to the relevant pollutant,
This is especially so in the case of an emergency involving a
non-criteria pollutant, the harmful levels or effects of which
have not already been establigshed by EPA or other agencies, A
diligent effort should be made to o{tain evidence, perhaps from
citizen complaints or hospital records, that the particular
emission sought to be controlled has in fact already caused
adverse effects to the health of some individuals. Such evidence,
while not essential to a Section 303 action, could be helpful
in substantiating an imminent and substantial endangerment.
Among the experts to be consulted concerning hazardous pollutants
and the presence and extent of any adverse health effects are
physicians, epidemiologists, and toxicologists.

In addition, expert meteorological testimony is needed
in order to assess the magnitude of hazardous pollutant
concentrations and to pinpoint the source of the dangerous
emissions, if not already known (as in an area of numerous
industrial point sources), and to ascertain the expected !
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geographical breadth of the emergency, based upon such parameters
as current and forecasted wind speed, wind_direction, atmospheric
stability, teuwperature, and precipitationﬂal The meteorological
expert may also be able to predict the duration of an emergency
episode by determining the time which will elapse before changed
meteorological conditions might substantially improve the
dispersion of the hazardous pollutant concentrations.

Also, experts in industrial processes and pollution controls
will be needed in order to explain to a court the nature of the
polluting process and what abatement options are available,

e.g., plant shutdown versus reduced production, 1In any action
for an injunction, a court can be expected to provide no more
relief than is necessary, and place as light a burden as possible
on the emitting source, in providing for effective curtailment

.of the air pollution emergency. The industrial expert will )
~thus play a crucial role in the shaping of judicial relief in a

Section 303 action, )

This testimony--medical, scientific, meteorological, and
technical--ig essential to prevailing in a Section 303 suit,
The burden of proof will be on the Government, which must show
by a preponderance of the evidence that the defendant is the
source of air pollutants which, by their wvery nature or because
of existing meteorological conditions, have caused harm to
individuals or are presenting an imminent and substantial risk

.of such harm. In order to assure the credibility of this

testimony, sampling personnel should be prepared to testify
to the reliability and quality assurance of the air samples
evaluated by the experts.

i The procedure for seeking an injunction are set forth in

the Federal Rules of Civil Procedure, Rule 65 (copy attached),.

In the event that immediate relief is needed, Rule 65 provides
for temporary injunctive relief in the form of a preliminary
injunction which can be obtained from a federal district court,
after a hearing, in order to reduce further emissions of the
suspect pollutant below emergencg levels until a full trial can
be held. The government should be prepared to have its experts
testify in court if preliminary or permanent injunction is sought.

—

J] Atomospheric stability refers the degree of turbulence in
the atmosphere, *
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The following should be kept in mind as elements of proof
necessary to obtaining a preliminary injunction:

1. Absent i{mmediate {njunctive relief, irreparable harm will
be caused by the polluting source(s); 2) this harm would
outweigh any harm to the source(s) from the granting of relief
requiring t{e source(s) to abate emissions; 3) the risk to
public health is sufficient to make success on the merits and
the granting of a permanent injunction likely; and 4) the public
interest necessitates immediate relief. See 7-pt. 2 Moores
Federal Practice para, 65.04 (1980); See also United States

v, Midwest Solvent Recovery, Inc., 484 F, Supp. 138. 144 (N.D.
Ind. 1980). ‘

In addition, Rule 65 provides for injunctive relief in the
form of ten-day temporary restraining order (TRO), which can be
granted without a hearing while a motion for preliminary
injunction is prepared.ﬁ/ Expert testimony in the form of
affidavit should suffice for the purpose of obtaining a TRO,

The proof necessary to obtain a TRO is that immediate

. and {rreparable injury will occur if injunctive relief is’
withheld until the defendant can be given notice and an
opportunity to appear., Rule 65 implies that a-hearing on a

motion for preliminary injunction should take place as soon as
possible after the granting of a TRO, Id., Para. 65.05-65.08; see
also 4 West's Federal Forms §5297 (1970).

2. Administrative Order

Prior to the 1977 Clean Air Act Amendments, the only method
of enforcement provided in Section 303 was injunctive relief
from a federal district court upon a showing of imminent and
substantial endangerment from air pollutant emissions. The
1977 Amenduments left this authority in place and added a provision
authorizing the Administrator to issue an order to a source to
take steps to curtail its emissions in the event "it is not
practicable to assure prompt protection of the health of persons
.solely by commencement of... a civil action.” Within twenty-four

-+

W7 0Only once has a TRO been requested under Section 303. The
Incident occurred in 1971, in Birmingham, Ala. After local
efforts to curtail emissions from several sources failed, a TRO
was requested and granted under Section 303, requiring various
process modifications and cessations,
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hours of issuing the order, however, the Administrator must
file a sult for injunctive relief, or the order will expire.

Upon such filing, the court may then extend the life of the

order pending litigation, Violation of the order may be

enalized up to $5,000 per day per violation. This penalty may
ge sought in a civil action brought to enforce the order,?/

Also in such an action, a source may challenge the Administrator's
basis for issuing the order,

This administrative order mechanism was intended by Congress
to enhance EPA's emergency response capability even beyond that
provided by the TRO process previously discussed., As explained
in the 1977 House Report:

Even more prompt action may be necessary
where polluticn levels exceed the never to be
exceeded levels without prior forecast that
this may occur,.. The conmittee bill reflects
the conmittee's determination to confer
completely adequate authority to deal promptly
and effectively with emergency situations

‘ which jeopardize the health of persons, Thus,

‘ the section provides that if it is not

practicable to assure prompt protection of health

solely by commencement of a civil action, the

Administrator may issue such orders as may be

necessary for this purpose,

H.R. Rep. N0.95-294, 95th Cong., 1st Sess. 327-28 (1977)

(emphasis added), The administrative order is thus an available
enforcenment mechanism in those instances where even a TRO might

be issued too late to effectively curtail an endangerment to
public health, Such situations might be those involving emissions
that are hazardous even in very limited duration of exposure,
rendering a TRO too late to be fully effective, or situations
which, although potentially quite harmful, are expected to be

of very short duration, such that the emissions would cease
before the TRO could issue (e.g., the demolition of an asbestos-
lined building), In such situations, the time required to

gather the expert evidence -in support of & TRO might defeat .
efforts to avert adverse public health effects, absent a more
immediate enforcement mechanism,

37 This [s analagous to the provision in Section 113(b) of the
Clean Air Act for a civil action to enforce, and seek penalties’
for violation of, an order issued under Section 113(a) to comply
with emission limitations,
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The administrative order is just such a mechanism. Expert
testimony is not required for issuance of an adninistrative
order, What is needed, however, is evidence which reasonably
leads the Administrator to believe that certain air emissions
from particular sources are creating an imminent and substantial
endangerment to public health. This evidence might be in the
form of emissions data combined with adverse meteorological
reports and medical bulletins. Provided the inforwal consul-
tation requirement has been met, the Administrator may issue
an order calling for abatement of emissions by whatever means
the Administrator determines are necessary under the circum-
stances of the case, Because of the potential adverse economic
impact of such an order upon the source, the order should
require no more than what is clearly necessary to curtailing
hazardous emissions., The fact that the order may only last
twenty-four hours, during which time a TRO application and
eivil suit can feasibly be filed, and that the basis of the
order may be challenged by any source subject to it in a pro-
ceeding to enforce the order, are indicative of Congress'
intent that the order be immediately available although not
hecessarily supported by the best possible expert credible
evidence.

Note that the administrative order may also be used to
require additional sampling or monitoring by the suspected
source with a view towards abating its emissions, This addi-
tional data can then by utilized in a subsequent civil action,
if such an action is necessary to abatement, Additional sampl-
ing and monitoring may also be required of a source through
the use of Secrion 114 of the Clean Air Act Act. Section
113(a) (3) permits EPA to issue an order to a source if its
fails to comply with a requirement of 114, Such an order is
not effective until the person to whom it is issued has had an
opportunity to confer with EPA.

Thus, Section 114 provides a mechanism for requiring
source sampling and monitoring with a much lower standard of
proof of violation than that required by Section 303, EPA may
issue an order requiring samplinf and monitoring under Section
114 for the purpose " (i) of developing or assisting in the
development of any implementation plan under section 110 or
111(d), any standard of performance under section 111, (i1i) of
determining whether any person is in violation of any such
standard or ‘any requirement of such a plan, or (iiil) cargying
out any provision of this Act...,"” This is contrasted with the
requirement under section 303 that EPA have evidence that a
source "is presenting an imminent and subtantial endangerment
to the health of persons, and that appropriate State or local
avhorities have not acted to abate such sources.” However,
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while the standard for issuing a 114 order is lower, a 114 test-
ing order takes longer to enforce because it must be enforced
by the issuance of & 113(a)(3) order after the source has been
offered an opportunity to confer,

Delegations for Issuing Administrative Orders
and Judicial Complaints Under Section 303

1. Administrative Orders

Pursuant to Delegation 7-49, authority to issue adminis-
trative orders under Section 303 rests with the Regional
Administrators and the Assistant Administrator for Air, Noise,
and Radiation, The Regional Administrators must consult with
the Associate Enforcement Counsel for Air before issuing such
orders. The Assistant Administrator for Air, Noise and
Radiation must consult in advance with the Associate Enforcement
Counsel for Air and notify any affected Regional Administrator
or their designees before issuing orders. Because speed is of
the essence in issuing administrative orders under Section
203, the Headquarters concurrences can be issued by telephone
and followed up later in writing,

11. Referral of Civil Actions for Injunctive Relief

Pursuant to Delegation 7-22-A, all referrals to the
Department of Justice of requests for civil actions for emergency
TRO's must be made by the Special Counsel for Enforcement, The
Special Counsel for Enforcement must notify the Assistant
Administrator for Air, Noise and Radiation and the appropriate
Regional Administrator when a case is referred to the Department
of Justice,
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FORMS FOR OBTAINING INJUNCTIVE RELIEF
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MOTION FOR TEMPORARY RESTRAINING ORDER

The United States of America, by its undersigned attorneys,
by authorization of the Attorney General and acting at the
request of the Administrator of the Environmwental Protection
Agency, moves that this Court, in order to prevent irreparable
injury to the United States and its citizens, enter immediately
an order to restrain temporarily the defendatns set for thi n
the compalint from discharging excessive (pollutant) into the
ambient ajir pending action by this Court on te complaint filed
this day by the United States in this cause, and in support of
the motion, states:

Pefa~da-~+g are discharging from thelr plants and/or
irt oo ot..n. eb {eltv, state , suteta tial o Lzou
~i oz utemr' T Imtothe encit @ air,  Such C.xlner, s
Coluonet.On witn acverse weather conditions) have caused or
are contributing to, concentrations of (pollutant), in the
ambient air exceedings a level of (number) (units) of
(pollutant , This level presents an imminent and substantial

endangerment to the health of persons.

The appropriate state and local authorities have diligently
attempted to decrease the level of contamination in the atmo-
sphere. However, defendants continue to discharge (pollutant
into the ambient atmosphere causing imminent and substantial
endangerment to the health of persons.

The presense of such levels of (pollutant 1s a present
and continuing danger to human health. Unless the discharges
of (pollutant are inmediately restrained, the health of people
in the area will continue to suffer immediate and irreparable

harm, )

Plaintiff further moves for said Temporary Restraining
Order to be issued forthwith and without notice, on the ground
that the discharge constitute and imminent and substantial
endangerment to the health of persons.
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Therefore, in view of the immediate danger to public health
that the defendants are contributing to by the release of
(pollutants) into the ambient air, plaintiff prays that the
Court enter & temporary restraining order immediately.

Respectfully submitted,

Assistant Attorney General

United States Attorney

By (signature)

Assistant United States Attorney

(signature)

Attorney

Department of Justice
Washington, D.C. 20530
Attorneys for Plaintiff
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TEMPORARY RESTRAINING ORDER

This cause came to be heard on the motion of plaintiff,
upon the complaint herein and affidavits attached thereto, for
a temporary restraining order; and, it appearing to the court
therefrom that immediate and irreparable injury, loss and
damage will result to the plaintiff before notice can be given
and the defendant or his attorney can be heard in opposition to
the granting of a temporary restraining order for the reason
that continued levels of pollution by (pollutant) will cause
irreparble damage to the ﬁealth of persons, it is

ORDERED, that defendants set out in the complaint filed
herein, their agents, servants, employees and attorneys and all
persons in active concert or participation with them are hereby
restrained from causing or contributing the alledged pollution

and each defendant separately must take the following action:

(List each defendant separately and state what immediate
action that defendant must take),

ORDERED, that this order expire within 10 days after entry,
unless within said time it is for good cause shown extended for
a longer period, and it is further

ORDERED, that plaintiff's complaint be set for hearing on
preliminary injunction on (dateg at (time) of that
day or as soon thereafter as counsel can be heard, In the United
States District courtroom in the City of , State
of . '

This order issued at city, state , this day of

(month) , _(year) .

United States District Judge
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COMPLAINT
(for Civil Action)

The United States of America, by its undersigned attorneys and
by authority of the Attorney General alleges that:

1. This is a civil action to enjoin the above names
defendant(s) from discharging any (pollutant) into the ambient
atmosphere from their manufacturing operations in the (city,
stateg area, Such discharges contribute to the imminent and
substantial endangerment to the health of persons as determined
by the Administrator of the Environmental Protection Agency,
Authority to bring this action is in the Department of Justice
by 42 USC 7605.

2. This court has jurisdiction of the subject matter of
this action pursuant to 28 USC 1345,

3. Defendant(s) are corporations doing business in (city,)
state) within the District of (Federal district courty,

' 4, During normal operation of the defendants' plants the
defendants discharge (pollutant) into the ambient air,

.5. The Administrator of the Environmental Protection
Agency has received evidence that a combination of pollution
sources, including the defendant's plants, are presenting an
imminent and substantial endangerment to the health of persons
of discharging matter into the ambient air,

6. The appropriate State and local authorities have
diligently attempted to decrease the level of contamination in
the atmosphere. However, the various sources emitting (pollutant)
in significant quantities, including the defendants plants,
continue to discharge (pollutant)into the ambient atmosphere to
levels that cause signiEIcant harm to the health of human beings,

7. The average (pollutant) level in the ambient air for
the past forty-eight ( ours is approximately (number) (units)
Such levels for such periods of time are harmful to the health
f human beings. : )
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8. The discharges of matter by the defendants should be
eliminated pursuant to Section 303 of the Clean Air act which
provides:

(a) Notwithstanding any other provisions of this Act, the
Adoinistrator upon receipt of evidence that a pollution
source or combination of sources (including moving sources)
is presenting an imminent and substantial endangerment to
the health of persons, and that appropriate State or local
authorities have not acted at abate such sources, may bring

on behalf of the United States in the appropriate
United States district court to immediately restrain
any person causing or contributing to the alleged
pollution to stop the emission of air pollutants
causing or contributing to such pollution or to

take such other action as may be necessary. If

it {8 not practicable to assure prompt protection

of the heafth of persons solely by commencement

of such a civil action, the Administrator may issue
such orders as may be necessary to protect the

health of persons who are, or may be, affected by such
pollution source (or sources), Prior to taking

-any action under this section, the Administrator shall
consult with the State and local authorities in order to
confirm the correctness of the information on which
the action proposed to be taken is based and to
ascertain the action which such authorities

are, or will be, taking. Such order shall be
effective for a period of not more than twenty-four
hours unless the Administrator brings an action ‘
under the first sentence of this subsection before the
expiration of such period, Whenever the Administrator
brings such an action within such period, such

order shall be effective for a period of forty-eight
hours or such longer period as may be authorized

by the court pending litigation or thereafter.

(b) Any person who will fully violated or fails or refuses
to comply with, any order issued by the Administrator under
subsection (a) may, in an action brought in the appropriate
United States district court to enforce such order, be
fined not more than $5,000 for each day during which
such violation occurs or failure to couply continues,
9. The continuous emission of (pollutant) into the ambient air
by the defendants contributes to the present situation which,
if allowed to continue, will cause significant harm to the
health of persons in the city area,

gene 019677




-20-

10, The United States of America and its citizens will
- suffer immediate and irreparable harm to their health unless
the defendants are immediately restrained from discharging
(pollutant) into,

WHEREFORE, THE UNITED STATES PRAYS:

a. That the defendants, their officiers, directors, agents,
servants, employees, attorneys, successors, and agsigns, and
each of them cease the discharge of (pollutant) into the ambient
air in a manner prescribed by this Court and not discharge such
matter thereafter unless pursuant to instruction to do so from

this Court,

b. That costs and disbursements of this action be awarded
to the plaintiff; and

¢. That this Court grant such other and further relief as

it seem just and proper.

(no signature necessary)
Assistant Attormney General

(no signature necessary)
nited States Attorney

By

Assistant United States Attorney

Attorney, Department oI Justice
Washington, D.C. 20530

Attorneys for Plaintiff
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