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Dear Dr.

/r/—-

i
7

I

book on les
promised.
back to the office and got busy and the matter simply
slipped my mind. It is going forward to you today,
however, by registered mail; and I {trust that it will

SRR o of |

Kehoe:

must apologize for failing to send your
d study to you at the Rice Hotel as I
Tahe truth of the matter is that I got

reach you safely., I want to tell you how much I ap=-
preciate your coming to Houston to help us in the case
fs Employers Reinsurance Corporation. While
the case developed in such a2 manner that it was not

A
,,,,,, necessary to use your evidence, nevertheless the pointers
R P : which you gave me were extremely valusble in my cross—
[ } examination of witnesses for the plaintiff, and I am sure

y in a large measure contributed to the failure of the plain-

v tiff to make a case so that the court gave us an instruct-
\\Sﬁ verdict.

I

have had coples made of the Gasoline case which

I mentioned to you and the original and one copy are at-
tached hereto for your information.

JPA/4c
_encls.

Again assuring you of our appreciation of your
agsistance in this case, I am

 WE

".Sincerely yours,

SHELL PETROLEUM CORPORATION

Law Department
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TARTVORD ACCIDENT & INDEMNITY COMPANY v. JONES
80 Federal (2da) 680
Cipecuit Court of Apneals, Fifth Circult,

‘ Appeal from the District Court of the United States
for the Nortnern District of . Texas; Wm. H. Atwell, Judge.

“ag nst the Hegrtford Acci-
“rom a judgment for plaintiff, de-

Action by
d¢ent & Indemnity bomnany‘
Tendant appeals,

Affirmed.

RBefore SIBLEY and HUTCHESON, Circult Judges, and
2TRULM, District Judgs.

SIBLEY; Circult Judge.

Under usual broceedwngo, - recovered:
comvensation as for a temporarv disability for san injury al-
leged to have besn received Jhlle employed in Texas as an
automobile mechanic by Lone Star CGasoline Com§anys Hartford
accildent & Indemnnity Company being the insurer, On the ground
that was shown to be suffTering from an occupational dis-
ease rathHer than from an injury within the Texas Compensation
act (Vernon's Ann. Civ, 3t, Tex. art. €306 et seqg,.); 2 peremp-
tory instruction against recovery was asked, and the refusal
to give 1t is the sole assiened error,

testified that he wass forty vears o0ld, had bheen
an automobile mechanic for twenty-one years and had worked ‘for
Lone Star Gasoline Tompany since August 21, 1933, having the
general duty to repair its sutomobiles and trueks. An unusual
thing happened about October 25th in that, after overhauling a
truck for about three days, which work had required the use of
guite a lot of red gasoline in washing the parts both of the
motor, transmission, rear end, and brskes, necessitating using
his hands in the gasoline, a hreaking out appeared on and be-
tween his fingers, This was an uanusual length of time to work
on a job. He worked at it eight hours per day and had his hands
in thls gasoline about half the time. The blisters came on his
hends the second or third day afterwards. Big cracks also came
on his hands and a skin cancer during Februaery, 19234, developed
on one of them., The doctor to whom he went told him the red
gasoline had poisoned his hands., He had to quit work in }arech,
and when he tries to work now his-hands break out and swell up.
The cancer remains unhealed, Irom the first of his employment he
at times had his hands in this red gasoline, which was the only
kind furnished him, but not every day and not for so long a
.time as on the occasion in guestion. His hands had not before
been affected by it, nor had those of other employees So using
it. He gave some of this gasoline to hilis doctor to experiment
with. The doctor testified that ﬁ-had acute dermatitis,
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developing into the cancer, and causing swelling and cracking
and scaling of the skin of his hands and fingers, that the ,
dermatitis was evidently produced by something that had irri-
tated or poisoned his skin. Sometimes dermatitis is produced
by something taken internally, sometimes by external things.

" In this case he concluded it more likely thet 1t was something

he was coming in contact with., He exnerlmented on him, using
what he called "a very weak solution of gasolineg™ and going

on to "a reasonably strong solution” which did not affect the
doctor's skin but gave a distinet inflammatory reaction on the
skin of ing for several months. He concluded "the
cause of the injurv was gasoline poisoning. * * * T don't kunow

ry

whether his condition is due to a continuous exposure or to a
single exposure 1o zasoline., A continuous use of gasoline might
nroduce it. One severe exposure might cause it."” s

It would be unnrofitable to attempt to review or
~gconcile the many cases decided by the Several Courts of Civil
woneals bearing on the question made., In Middieton ve ;oxas
Tower & Liasht Co., 108 Tex. 98, 185 S.7. 556, the Sunreme
Jourt of Texas held that the industrial injuries which are com-
2asable under the Texas Act {Acts 334 leg. (1913) c. 179) are

_7 133 :
zccidental injuries as distinguished from intentional ones,
L1ce the common. law remedy for the latter could not be taken
av because of a provision of the Texas Constiitution (article

’».JL\)

, 3ec. 13)5 - The Compenszation Act itself as amended defined
injury as "damage or harm to the physical structure of the bvody
and such disceses or infection as naturally result therefrom.”
Ternon's Ann, Civ. St. Tex. art. &309, Sec, 1. Pneumnonia
resultlng from several wettings by rain was held not to involve
an injury as thus defined, in Texas ZEmployers' Insurance Associ-
ation v, Jackson (Tex; Com. App.) 265 S.W, 1027, Tuberculosis
gradually contracted from exposure to gases and fumes commonly
ineident to the work was hteld an occupational disease and not

an injury and therefore not covered by the act in Aetng Life Ins.
Co, v. Graham (Tex, Com, ApDs) 284 3, W, 931. In Barron v.
Texas Fmployers! Ins., Association (Tex. Com. App.) 36 S.W. (24)
484, 4865, the distinction between occupational disease and acci-
dental injury under the Act is thus drawn: ™A disease acquired
in the usual and ordinery course of an employment,; which from
common experience is recognized to be incidental thereto, is an
occupational disease and not within the contemplation of the

" Workmen's Compensation Act, but an injury resulting from accident

is something which ocecurs unexpectedly and not in the natural

“raiee?
*\E
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course of events, ¥ ¥ * A distinguishing characteristic of an
-accidental injury is that it can always be traced to a definite
time, place, and causes ¥ * * An occupational disease must be
restricted to one that is the usual and ordinary result inci-
dent to the Dursuit of an occupation and must in The nature of
things be the result of a slow and gradusl development." On

the point of deflnLte time and place and cause Schnelder's
uomPensation Law, Becs 2283, was approvingly quoted: "The dis-
ease must come from an injury, although the injury mey not be a
single,definite act, but may extend over a period of time,"
RBarron had tuberculosis whieh followed 1nhalatwon during two
days of unusual ouantities of poisonous and irritating geses
while at.a:wbrk which normally exposed him to some inhalation
thereof. He was Held to have = compensable injury and not an
occupational disease, So in Maryland Casualty Co. v. Rogers:
(Tex. Civ. 4pp.) 86 S.W, (24) 867, en employves who normally
inhaled some dust in his occupation and who on one occasion for
several hours was exposed to unusual guantities, causing cousghing
and spitting and followed by nneumonla was held to have a compen-
seble injury, Our own case of Saelinas v. Mew Amsterdam Casualty Jo.,
67 F. (2d) 829, followed the Zarron Case in distineuishing com-
pensable injury from occupational disease, but held that Salinas

was not shown to heve been exposed on the occesion claimed to

unusual quantities of cement dust or, that the sbscess on the i
brain which killed him had any connection with such inhalation ‘
or with his occupation. -

-

(1-4) From the evidence in the present case, it is not clear
whether there was anything unusual about the red gasoline given
* to work with. It is common knowledge that pure gasoline
€early ceolorless, but that 1in recent vears that sold at the
filling stetions is advertised as containing lead and not to be
permitted to come in contact with the skin. The medical witness
speaks of experimenting with a weak and a strong "solution of gaso-
llne“, he having been supplied with some of that used by claimant'
but since gasollne is a fluid and a solvent, it is not naturzlly
spoken -of 'as itself soluble, and his meaning appears to be that
he mixed this redi gasoline including whatever it carried in
solution with some other neutral liguid so that the mixture would
be weak or strong. His calling claimant's condition an acute
dermatitis means in common language only that he had a sudden
inflammation of the skin. His inability to say as a medical
expert whether it resulted from one prolonged exposure or fre-
quent repeated exposures does not prevent the jury from meking
a Tinding on that point, The evidence is that neither the claim-
.ant nor the other workers had before October Z5, 1938, been so



affected'by the normel use of gasoline in their work. There

is thus:no real foundation for a belief that this acute skin
condltion was an occupation disease, that is,; a usual and

ordinery result O f wifli oceupation and recognized in common
experience to be incidental to it. While it did not follow

the claimed unusugl use of gasoline instantly, it did follow
prompbly and without any other known cause. The conc¢lusion

that this unusual occurrences: though as in Barron's Case extend-
ing over more than one day and not exhibiting instantaneous
effects, was an injury rather than a msre disease is not unwarrant-
ed. The tissues of his body were visibly damages, and, 1t may be
concluded, by & direct irritation of them not unlike the effect

of dust or gases on the more sensitive tissues of the lungs., If
-hands hed come out of this gasoline instantly white or
Tred no one wouia hesltate to say that there was an injury. That

1* took two or three days to produce the damage and that the con-

equences were not clearly visible for two davs more would notb,

n cur,opinion; alter the nature of the occurrence, The fact

that ' Jat least since his injury, seems to be oeculiarly
oensitiVe to the effects of the red gzsoline does not defeat him,
An injury may often accrue to one man who is in a state of weake
ness that would not have resulted the same wdy in 2 hardier man.

If there be a real injury,; the background of his peculiarities

will not defeat compensation for it. ~or 1Wlustratlon, though

the direct rays of a summer sun may not affect a skin inured to
them, they will, although not 1nstantaneously, on long exposur
seriously burn one of tender skin, and the burn, it sufllcwent1y
extensive, may be even dangerous. We concelive that such a burn

due to unusual exposure would be an Injury. Although the present
is not a strong case for the cdaimant, we think there was evidence
from which it might be inferred .that the inflesmmation of
hands was;due to unusual exposure te thls red gasoline at & suf-
ficiently certain time and pkace and in the course of his employ-
ment, and’ that 1t was not the manifestation of a disease usual

in and recognlzed as 1ncident to. hlS occupation,

uégment affirmed




