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March 24, 1976

TO:

1

nformation Associ~vic. . i
FROM: G. G. Gabrielson, Jw.

SUBJECY: A _coordinated inductry defense to ashbestos
disesaze cases

——

Pursuznt to a requ2st by the EZxz2cutive Committee of
tue Loard of[Di:ac:ors ol =ue Ala, I nave aade a brief -
Lirinary investigation oI the possitle merits of endeavoring
to mount A coordinated industiry defense to the proliferati.az
number of suits at law asserning: clafas agaiust asbestos

4 manufacturers for alleged asbastos related injuries to the

, "health of employees of the manufacturers' customers. In the
course of the investigacion, I have interviewad four attorneys,
read several judicial decisions, and attended a meeting of
defense counse! representing manufacturers and insurance
carriers inveolved in 19 cases in Ohio.

The current wave of third party liability cases
against asbestos manufacturers probably can be traced to a
Fifth United States Circuit Court case, Fibreboard Paper
Products Corporation, et al. v, Borel, 493 F., 2d I07%
(5th Cir. 1573), cert. denied 419 U, S. 869. This unfortunate
dacision imposed liability for injury to health upon the
supplier to a plaintiff's employer on the thecry that asbescos
products are dangerous materials, that the danger has been
knowvm or should have been known to asbestos manufacturers
for a long time and, therefore, that those manufac:turers are
under a duty adequately to warn workmin uandling the matexrials
and to instruct them in the precautioils necessary to protect
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Board of Directors, AIA Asso. -2- March 24, 1976

greater efficiencies and to save time and expease in the
preparation of their cases. Unless some way can be found to
make these ventures less profitable, the number of cases will

continue to grow; and the trend will become more difficult to
reverse.

Up to the present time, defense attorneys have made
only half-hearred efforts to coordinate their rasponses.
Local actorueys for insurance companies frequsnzly rave haindlad
the defense with a concern only Lor the inscant naie andé no
regard for th2 long-range implications of the growing number of
sitilar cases being brought across che country., Tue quality of
the defenses offered often has besn mediocre or voor and, as a
consequance, some unfortunate precedents have bezn set. Bacause
these precedents later may affect any asbestos manufacturer, each
such manufacturer has a significant interestc in the results oz
every suit, whether or not he is named a defendant. It is true
that a majority of cases to date have involved ingulation materials,
but there is no practical or legal reason why the same kind of ‘
action cannot be brought with respect to the sale and use of any .
product containing asbestos. At first impression, it would seem-
then, that the desirability of a higher quality coordinated defemse
by industry is obvious. :

‘At this time there appears to be a disposition on the part
.0f several companies:, .encouraged no doubt by their insurance
carriers, to settle cases singly or in groups.—Payments being
offered in this effort are in the general order of $50,000 per
plaintiff, and the companies settling assert that they are
"looking for a good case in another circuit to create a conflict
with Borel." While it is logical and proper to seek a strong
case for zppeal on the 'state of the madical art" issue (when
should industry have known of the hazards of asbestos), there is
somethinz to be said for a strategy of litigating at the trial

courc lswel 2Ll or nearly all cases of this type. My comcarn
wish mrne set:lemant approach is that 350,200 per nlaintiIc is an
atTracsicre canavary Soooauy laimear; a2 tuohadly will eamn

25 ,0C0 or wmore on a contingant S22 basls at no wI¥2 COo3T L LLIL
and effoxwt taan the.precaration nd sarving of a complainc anl
eb: orvarivasdon and IIZIng oI cltalings Toosatiie Inotth
nernar surel® will emcourage rurthor suizs, wicth the very Tezl
possibility that the'whele proslesm nay et out ¢f hand., There At
litevall &aps of chausands of jotential slaincifls swaitdnyg

w2 biondich=ents of az=biiicus persomal injury atcteovners. It

sezms to me cbvious that there is here the potential for severe

danpzg2 to - asbestes industzy.

Anothzr factor which also might be taken into account is
the possibility that the law may develop in a way waich tould
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impcse liability fer damages, and even criminal liability, upon
asbestos industry corporate officers and other responsible

management personnel for failing to use their authorit— ro see
that the employees of custcmers were adequately warnc.. ..
recent United States Supreme Court case, United Starzsz . Juba

R. Parker, 95 S. Ct. 1903 (1973) imposed crimi=al sanciL-rs
upon the chief executive officer of a retail food chain fcr
failing to use his authority to assure that food handled v h -
company did not become contaminated. The same ratiorale o

AR Y

individueel lizbility could be used in the asbestos situatcio-.

It is my impression that one reason why several cCoTpITL -
defendants aye "waiting for the right case" to re-litiga=zz ==c
Borel issues; is that we really are not prepared, even todsz 7,
properly to present tha "state of the medical art" issue. The
history of the development of cur knowledge of the health hazarcs
of asbestos is contained in licerally hundreds of scientific
.papers, some of which may be written in foreign languages. This
volumjnous body of literature has yet to be analyzed systematically.
It should be reviewed critically, each paper should be summarized
to indicate what it does and what it does not prove, and a chrenol-
ogy of the evolution of our understanding of asbestos and health-
should be developed. 1Ideally, then, a scientist of national .
stature should prepare a paper which describes and evaluates each
major step in the development of this body of knowledge. If. we
could find a man, preferably one having no connectién with the .
asbestos industry, to write and publish a paper of this kind; the
document thereafter might constitute a useful--item to be introduced
into -evidence at trial, even if the author should not be available
to testify.

But even i1f we are unable to encourage the preparation of
a scholarly paper on asbestos and health, we should arrange for
the review and aralysis of the literature, perhaps by a medical
student; and the chronology thus developed should be studied
thorouzhlv by a gualified attowney. TFinally, we need to identiiy
and hawve available expert wiiuesses the can testify tc the star:
of the wedlical sz, I do -ot telieva that anv of chesa thing:
have y=z: ocen dan2 or, at .e4ast, doue adequately.

Ww

Oz ths four sztfornzr s whon I intervieved, I was wverry I o -
bly izocvaessed by turee, Taess chzie all wave ILntelligent and .
waell-trained, and all had tad cigniZizant exposura to the ast2€It.;
health issve. Any one of tiem would be qualified to devaloy ar.
croriintize n3z volise orel theory casas. Lo
had interascimg id=zas to contrisuze. Two were members of large
law firms z2nd one a member of a snmall:'firm. None of them were
imvazrasoedl L1 osavaving thelr sennectionc with cheir firms; 21l tooe
intcrzsied in che assiznment which I discussed but wanted thelr
law “irms to e retained in the matter. There appeared to be
lictls differeace among the estimates of costs which each gave to
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Board of Directors, ATA Asso. -lya Mareh 24, 19768

me; the small firm was no .less expensive than':ae large. With
difficulry, I finally have made a personal choice, largelv sub-
jective, emong the three. If AIA enters upon thisz ptbéraﬁ I
procose that we use Wendell B. Alcorn, Jr. of th: New York office
of Cadwalader, Wickersham and Taft., For your ‘“nformetion, I
attach hereto 4 memorandum sent to me by Alcorn.

Because I believe that the growing number of Borel cthecry

cases pra2sants a sa~lous threat to the asbestcs indusrns, I
cecotmend that AIA vacain Wendell B Alcorn, Jr-. of Cadw:lader
Wickersham and TzZt az special counsel to the Associarion to
advisa menbers and non-neombers alika ¢n the defonse of < -sze
cases. I proncse that Alcorn's work te supervised bv a riew
standing committee, called perhaps che Legal Cummittee, of the
Board of Directors; and that the Association fund the cost of
taking the following steps: :

. 1. Review and analysis by ccounszel of all past and current
cases pertaining to asbestos and health, the pleadings filed,
issues raiscd, defenses offered, holdings as to law and fact, .
results of appeal, damages awarded, settlements reached, etec. All
this information might be entesred into the Cadwaladsr computer for
facility of retrieval in the months ahezd. *

2. Preparation, perhaps by a medical student, of a chronology
of the development of our knowledge of asbestos disease. It may
be appropriate to do this work at the offices of the IOEH in ’
Montreal.

3. Opinion of counsel concerning strengths and weaknesses
of the industry position in Borel type cases, and a recommendation
of an industry strategy or strategies to be followed.

4, Development by counsel of standard forms of pleadings
to be offered by defendants on those issues which are common to
all cases of this zype, interviews by counsel oI prospeccive
expert witnesses on the state of the medical art issve, and prepzv=a-

gl

ticn b counsel of a file of materials which mizhs be of z:in

ucilizy as documentary avidence in Borel Cyp2 cases.

I~a cost of completing zll the abovs stevs w

A P Y] ‘ \ 2 Y =
ize te Xhe incustry that i: had aveilable rov

use by anv corpany, evperienced spetial counsel, prepared and

equipred :in advize cerderate attorneys and loc2 trial counsel on

v

igaz be
$30,00) {zae cost of serztling one Beorel theory :aose). I, Touavy
2t 2o sw2d 1 the ooacess, tha ATA ware o Junlna TN Th
prozrsT a3 not worth pursuing, it could te cariimatel ¢T Chat
time, with no furcher costs inc rred.
8Fzzr cha.otarr $ue)de Lid hean taken, I owouls andaacir o

find 2 revuacable madical scholar to embody in a published treatli.:
a critical evaluazion of <ha2 Jevelopment of medical kncwledge
conceToing Toe £5Jions of @jristos and healuh. Lnogaw event, no
AIA thien wzuld nuciiclze
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defenses to Borel theory cases, Individual companies wruld be
billed for the services of the special coumsel twhersgv.  ev
nim, but use oL Chis atternzy by corvorate defendants :... . -
them money on balance, bezause their ecwn attorneys woulld tave ..
spend a lot les: Zime on the cases. The cost %o the Alr <7 o
program in the second and following years would be subscoicial.s
lass than in ch: Zirst year, perhaps 2n annual retaiper ¢ oo
tc assure the svallability of specinl counsel to comsant.z i-
ladustiy and tc compinsate him for remaining current on o
asoastoes/healen Lssuz,

&)
[}
—~

Althngh the role of special counsel would be cast i~ =: .
passive form (he would be on call to assist defendant covroerav:
who ask for his help), the /isociaticn zctivaely should encouras
his use, and he should endezvcyr depicmatically to contaet both’
counsel for defendant companies and their insurance cempanies =3

‘urge support for and adherence to any industry-wide strategy

which-may be developed. Lf step #3 above indicates the wisdom
of an aggressive defense (force plaintiffs' counsel to try every
case so that the undertaking is Iess profitable to them), the
most difficult part of our program may be to persuade companies
in the industry and their insurors to resist the temptation to -
settle. Someone must express to them the opinion that settlement
only encourages further actions at law, pays for the cost of-’
subsequent suits, and may open the floodgates of personal injury’
litigation. While settlement of current cases may look attractive
to the insurors, the aggregate of such settlements in the future
could amount to hundreds of millions of dollars and become a
virtual disaster for them and companies in our industry as well.

- H

e 2N D
-~ 4 :-’
/) O - o ,‘-\wa(v < } l_.
h-d‘.'i - ' b‘-"\j
. .ti_.i‘ Y

U r\j ./
e




