February e, 1968

Maryland American General Group
1415 Fast Ankey Street
lPrortland, Oregon

ATTENTIUNt: John liopkiuns

Re: Your Claim No: 7%0 C 890
Insureds W, R, Greaoce & Co,.
Zonolite Division
Claimant: LILAS D, WELCH
Polioy: R 001598

liear Mr,. llopkinsi

This latter will serve to confirm our several most reoemt i
telephone conversations oonosrning this partiocular matter, :
and to provide you with a genmeral eummary of ovon&: leading
up to final settlement.

As you are of course aware, trial of the issues involved was
conduoted before the Chairman of the Induetrial Accident
Doard in Kalispell, om November 29, 1967,

We had discuseed the matter shortly before the Hearing, and
[ had fuformed you of the developments that had ooccurred
and information whioh had become available a few days prior
to the date set for trial, whioch information was confirmed
i{n our letter of November 29, 1967.

Iinformation then available had 1led me to believe that we

ajight well wish to attempt to dtlpolo of the case by way of
settlement, rather than proseeding on through trial and faoing
the possibility of the adaiseion of a great deal of very
danaging- evidenoe which might have a grave effeot om any
future.glaims of this nature arising through employwent by

the oompany inm Libby.

Settlement of course could not be effeoted at that late
tate, and consequently the matter was heard at the time set,
The employer itself was of oourse quite oonoerned with the
general situation, as well as with the particular case with
which we are concerned, and the general counsel of the
division oconducting the Zonolite operations, Mr. Charles
Dugan, traveled from Cambridge, Massachusetts to Kalispell
in order to attend trial,




Counsel representing olaimant had subpoenaed several fellow
eaployees, as well as Mr. Kujawa, Safety Engineer for the
company, and of course the looal Zonolite manageaent was
present, In addition, the case had apparently aroused
considerable interest, and there were several spectators,
including counsel representing still another claimant whose
physiocal difficulties arose prior to the tiae coverage was
provided by Maryland Casualty Company.

In general, the tostimony of the fellow workers indicated
that they euncountered a dust prodlem at many points through-
out the Zonolite plant facilities, and a great deal of :
testimony was introduced with respect to dugt conditions ex-
istent in the yard area itself, It is of oourse at this
point that the warehouse, where claimant was employed for
many years prior to his retirement, is toocated.

It was further developed that the main exhaust system of the :
mill had been e0 construoted as to allow the intense =mill o
dust to pervade the yard area. It was further developed
that claimant was required to sweep the warehouss as well

as travel from point to point throughout the yard area in
performing his general duties. Another party who had been
employed in the warehouse testified to the extreme dust
conditions which arose while sweeping, and employees working
io a machiue shed some distance from the mill testified that
the condition at that point at times became extremely severe.

It was also developed that complaints had been registered
by union representatives in a meeting with the Zonoclite
aanager sowe moanths prior to olaisant’s retirement, and it
was alleged that certain ooncessions or adaissioans had been
made by the management at that time,

It was however established that neither the management nor
the employees or umion representatives wvere notually aware
of the se¥grity of the considions, or of the degree of

exposureifc._harmful substance until very recently, and of

course tHEd*information is pretty well doocumented in our
own file#

The hazard we rscod-partxoularly at the time did of course
involve the numerous written reports submitted by the State
lloard of liealth whioh through the years indicate that the

State Board had become more and mors concerned with the
uroblem of asbestosis.

*hile no ytate Board representative had been sulpoenaed or
wig present At the llearing, counse! attempted to bring in
information rontained within su~h reports through the
testimony of the employer's Safety Engineer and manager.

-
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‘e registered an objeciion on several grounds, inoluding

a clafim that all such information was included under a
statutn relating to the privileged nature of ifuforsation
developed by the State Board of Health., A rather heated
argument arose at that time, with the Chairman of the lLoard
at first indiocating that he was not aware of any suoh
statutory privilege, and indicating that hs intended to

allow in evidence all suoh information vhich might be
relevant to the issues.

A noon recess was called at thie time, and we were adle
to convinue the Chairman that such privilege did exist,
further pointing out that the best evidence of ocourge would
be the reports themselves or the sotual findings of the

State Uocard representative admitted through his owvn testi-
mony.

The Chairman finally sustained our objeotion, and I believe =
the entire matter was conduoted in a sanner whioh made it
evident that while we were not attempting to stifle or exclude
relevant testimony, we simply had no intention of allowing
liearsay evidence in the record,

The llearing consumed the entire day, and 1 actually believe
the record would indicate little aotual evidence estadlishing
clajmant's condition to have been proximately conneoted with
his employment in the warehouse was presentied.,

The general pioture hovever would of course neocessarily
reflect the dust conditions exjstent at the plant, and
further iLlie existence cf asbestos fiber in the mill dust
<+ould not be dented. . :

The liearing was consinued at ths conolusion of the testimony,
and arrangements vere amads to obtain the deposition of Dr.
llarry Yower, of Great Falls, Montana. In addition of course,
counsel.indicated his intention of continuing with an attempt
to obt 'the State Board of Health recorde and place them

tn aevidétice, and discuseion was had relative to obtaining
such testimony at a llearing to be condunted in lielena,
Montana, the State Captitol. » ‘

\ further problem presenited to us, as you and I have dis-
~usse:d by telephione, was the possibility that the Industrial
Aaoildant Hoard might in faot find the olaim to be entirely
uncompensable, as not withiao The Ocoupational Digease Aot

as surh, which ia turm opened up the poesidility of /cnolite
Deing faced with a civil suit for damages in an employer's
t1abllity ettuatlion. '
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This partioular situation has in fact arisen in Montana

in the past in a case involving inhalation of cement dust,
and i{n that case, Lhe employee obtaiued a )judgment in
excess of 350,000,00 fn a suit oonducted in the Montana
Federal Nistrict Court. vhile this particular faocet of
the case aight not be considered to be actually an element
in the oocoupational disease Hearing, still the exposure
that might be enoountered by the employer under such
circusstances could not be ifgnored.

After coasidering tue situation as it stood at the olose
of the llearing, Mr. Dugan, counsel for Zomolite, indicated
tuat hie felt settlement attempt was definitely indicated,
and he did in turn assure those oconoermed that he intended
to present all of the problems existent at the Libby plant
to the Division management as soon as he returned.

A few days after the Hearing, we had a disocussion with the
Chairman of the Industrial Acoident Board in an attempt to
asoertain his viewv of the proceedings up to that time. He-
indicated that he felt that while the reocord bdefore him
could not be said to estadblish with certainty that claimant
had been injuriously exposed to asdestos fibers during his
employment at the warehouse, which of ocourse had continued
for many years prior to his final disability, he did feel
that there could be no guestion but that Mr, Weloh had
contraoted the disease while in the employment of the
Zonolite company, and that he felt under such cirocumstances
he should extend the benefit of any doubt to the employee

and allow us to oontest suoh deocieion through the Courts
1f we felt necessary. : .

U W

This finformation of oourse merely confirmed the opinion we
all held at that time, to the effect that some compromise
settlement lhonlﬁjho entered into without delay.

11 recaii, you and I diecussed the situation and
r.opent negotiations with an offer in aon area under

Y¥ith- the tndication that we felt under any

008, the extent of liability was statutorily

limited to that amount. I might say in thie particular

respect, that the Chairman of the Board Lad agreed that

our views might de ocorrect in this regard, but had further

{ndicated that if he ruled the matter to be compensable,

tie intended to allow the olaim in its entirety whioh of

course presented us with total exposure of around $19,000,00,
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At any rate, we d1d ocommence negotiations, and after
several discussions, were presented with what we were
informed to be the final miniwum figure of 312,000.00,

I discussed the matter with you again at that time, and
authority in that amount was extended,

We then conduocted further negotiations, and in addition
called upon the Chairman of the Doard to exert whatever
pressure he could toward settlement at a figure of
$10,000.00, and after a good deal of disoussion, agreement
wvas finally reached at this figure,

As I have iaformed you, The Occupational Diseaae Act of
Montana eimply makes no provision for a compromise lump
sum settlement such as is included within the Vorkmen's
Compensation Aot,

gur own situation is of course uanique in this Jurtadtotton.i
and wve really have little preocedent to follow in conoluding
the matter in the manner in which we did, 1t appears that
the only method of disposing of such s olaim acceptabdle

to the Industrial Accident Board involves the withdrawal

of the olaim presented by the injured employee, coupled

with a full and fipal release, and we have so proceeded.

Withdraval of Claim, properly subsoribed bdy Mr. Welch has

been forwarded along to the Industrial Accident Board, and

in addition we drafted a Release vhioch ve feel will adequately
protect the employer and insurer's position, whioh has been
subsoribed by Lilas D. Welch and Christine vVeloh, his wife,
and we are at this time forwarding copiee of Vithdrawal of
Claim, together with original and oopy of Release.

You will note that the Release does contain a hold harmlese
and { fication provision, snd a» in the instant ocase

& .minor benefioiaries, it would appear that no
n need Le taken, however in the event a ocase
y is disposed of in a sisilar manner in the
future; ‘i minor benefioiaries are iavolved, further
theught most certainly should bde given to the proper method
of diaposing of any possibie olaims of such minors.

raft earlier forwarded along has been delivered, and as
all phases of this matter are now disposed of, we are at
this time nlosing our file and sudmitting statement for

servioces, together with itsmization of time and expense
Lacurred,
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Inidustrial Accident Doard Order acknowledging Withdrawatl

of laioc will be {ssued in due course, and we will forwarad

{t along tc you at that time.

\'e are certainly pleased to have had the opportunity to
Le of service to you in the defense of this extremely

interesting case, and are happy the matter could be dig-
nosed of on an ¢quitable bdasis,

Sincerely,

. S. Y. Larrick
SYL/nk

tnclosures: Statement for Services,
with Itemisation of Time and Expense
Copies, Withdrawal of Claiam
vriginal and copy, Releass

ceg Mr, Robert Conley
Your Files 1 C 34=016160
Enoclosures: Copy, Withdrawval of Clais
Release
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