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Law, on behalf of the Plaintiffs; and

Mr, Kenneth‘Heineman, Mr. John R. Musgrave and Mr.

Joseph Nassif on behalf of the Defendant, Monsanto
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IN RE:

TRANSFER OF CASES

’ FILED
'FEB 25 1594

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

E. DISTRICT. OF, MO.

e N

ORDER

IT IS HEREBY ORDERED that the following cases, current-

ly assigned to the undersigned, are TRANSFERRED to the Honorable

Charles A.
4:88CV1270
4:91Cv48s8
4:91CV713

4:91CVvV973

4:91CV1938
4:92CV519
4:92CV1788
4:92CV2126
4:92CV2419
4:93CV293
4:93CV324
4:93CV326
4:93CV500
4:93CV547
4:93CV695

4:93CV855

Shaw:

SELLERS v. ST. LOUIS POLICE DEPARTMENT |

SCHWARTZ v. AMERICAN RIVER TRANSPORTATION -
AEROTRONiCS‘Q. PNUEMO

ADDISON v. DELO

(consolidated with 4:91CV1162, 4:91cv1735, 4:91CV-
1930 and 4:92CV697)

GAFFEY v. MONTAGUE

BARNES HOSPITAL v. SANUS PASSPORT

KAYSER v. CASPARI

BUNYARD v. RONES

SALAMON v. MALLINCKRODT, INC.

HOLBROOK v. APEX R.E. & T.

GEROWIN v. FORD MOTOR COMPANY

BRELAND v. CONTINENTAL CASUALTY COMPANY

WILSON v. McDONNELL-DOUGLAS CORPORATION

LUEBBERS v. McDONNELL~DOUGLAS CORPORATION

BLACK V. ST. LOUIS OFFSET

STOTLER v. DELEVAN INDUSTRIES

\. S. DISTRICT. COURT.
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(By Mr . Musgrave)................. 147
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we were talking about this meeting at EPA aeadqua:ters‘ih

- some minutes prepared of the meeting?

BE IT REMEMBERED AND CERTIFIED, that heretofore,
on to-wit, August 2, 1985, the Qatte::aSiheteihbéfote'éet 
forth came on for hearing beforé thé.aonOtable Richard P;'
Goldenhersh, Circuit Judge in and for the Twentiéth_auéi§1§1 

Circuit, and the following was had offtéeord,~to-wit:

 JOSEPH METCALF,
having previously been called as a witness under
Section 2-1102, having previously been sworn,

continued clarification examinatién as follows:

CLARIFICATION EXAMINATION (Continued)
THE COURT:s Okay, gentlemen.
BY MR. HEINEMAN;

Q Mr. Metcalf, when we broke Yésterday aﬁtern@an

Kansas City, Kansas on January 26, 1979, Do you recall that,|
sir? |
A Yes,

Q And subsequent to the meeting, sir, were there

A » Yesl*.v

Q And by uhgm’were they p:eéared? 
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who were in

A

‘» © B O

fbeen marked

"that and identify it fer me, please.

A

to Inside Monsanto Distribution, and with the Attachment

' that were a

\Q f

tn the minutes that you talked about a moment agaé

By Regian 7 EPA¢

. Yesob

nYQSq‘

(by Mr. Heineman) Si:, 1et me hand you what'

All right. And were they sent out to the people
attendaﬁce at the meeting? - S
Yes, |

And did you receive a copy of them?

And did you review them?

.YQSQ

And did you approve them?

MR, HEINEMAN: Would you mark that please.
{(Defendant Monsanto Exxhibit 931 wasﬁmatked

for iéeatifieatian by the ¢ou:t_repag€§t§) >” -

as Defendant's Exhibit 931, and ask you to examing‘..

This is the EPA report with a caver letter ef mi&ét;;

pazt of the EPA repett.

All right. By the EPA report, are you referting :_f 7

1330
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Q aAnd the second page of Exhibit 931 is what, sir?
A - Are you speaking -- referring to the page that
has January 25, 1979 at the top?

Q 'No, gir. To the second page of the exhibit

itself.
A Oh, I'm sorry. That is my cover letter to the

file regarding the minutes of this meéting;

Q And the first page is what, sir?
a I bey your pardon?
Q The first page of the exhibit is what, sir?
A The Internal Monsanto Distribution.
Q fhat you had made. --
A Yes. |
Q -~ of this report?
| A That's correct.

Q Now if I could direct your attention to the first
page, or excuse me, the second page of the exhibit, thch'
is your memo, dated Janﬁary 31, ‘79. and the seqond paragraph
of that memo =-- |
MR. cARRé Excuse me, Counsel. Do yéu have a
copy?
MR. HEINEMAN: Oh, certainly. I'm sorry. As a
matter of fact;’YQur Honorx, if Mt. Carr has'no objection,

once he has read the exhibit, I would ask the Court's pe:miéamon
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to have it admitted as a Defendant's Exhibit and passed to
the jury so that they could follow along when ‘the witness
is tgétiinng about it. |
MR. CARR: I have no objections, your Honét;' 
THE COURT: Fine. Théh it will be'édmittéd at
this time by égreement. . | |
MR, CARR: I think portions of it are already in B

evidence as Plaintiff's exhibit, if not: the entire document,

YGU! Honor. -

MR. HEINEMAN: I can't reach you, Judge.
THE COURT: Thank you. Okay, Mr. Heineman.

MR. HEINEMAN: I was just giving the jury a

chance to look it over for a minute, Your Honor.

THE COURT: = Why don't you proceed now,
MR, HEINEMAN: All right. Thank you.
Q (By Mr. Helneman) Now,Mr. Metcalf, the second

page of the exhibit which contains your ememorandum to thé'

 file, are there some additional comments that you made

‘there, sir?

A Yes, sir.
Q And why did you add those mments?
A I didn't feel that they were reflected in the

EPA minutes,; and I thought it would be information that our

pecple would like to have.
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sentence-in that_pa:agraph, sir, where it states, ."They did

" not receive it and,in fact, didn't learn of the 200 parts per

over two weeks after cleanup was started.” Did I read that

Q - All right. And other than those comments, was-it|

your feeling that the report was accurate and'substant1311y

complete?
A Yes,
Q All right, sir. Now, the very first paragzaph-of

the added comments that you made relates to some coﬁvetsations
e; apparentiy'commehts.by-Roland Miller; is that right. sir? |
A . 2es.' | | |
Q . And he was the vice president -~ was'he ﬁhe vicé:.
president and geﬁeral manager o£>Western Environmental o
Services, the5clean—qp contractor?
A Yes;

Q I'a like you to -~ to refer you to the last

million cutoff on excavation until the day before the meeting,

accurately, sir?

A Yes.
- Q What is it that you are specifically refér:ing to
there? |
A The decision that EPA sﬁid they would have o

remove all material that contained over 200 parts per million

of phen013 »
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a And was there -- de I understand it to be correct|

that Western didn't learn of ihat ugtil.the day befb;e the
January 26 meeting? |

A That's what they said at this meeging.

Q All right. Now, had clean-up been going on out
there as reported at this meeting prior to the time when
Western learned of this 200 parts per million level? W

A ers. About twe weeks. i

Q All right. Now let me direct.yéur attention to
the next page of the exhibiﬁ, sir, which has the date January
26, 1979 typed at the top. There's a ?urposé stated there;

is that right?

A Yes.
Q Wﬁose purpose was that?
A 1 believe that's the EPA's purpose.
Q | The purpose of the meeting?
A Yes.,
Q And this meeting was called by the EPA?
A Yes,
Q Ih Item 2 it says "Presentation 6f Analytiéal

Data, EPA, Western Environmental Services and Discussion.®
'Was that item of the agenda performed at the meeting?
A YQS,O

Q Okay. What was presented by'the EPA and Western

»
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had been taken in a specific series, I think of six series,:j:;f

‘of Western Emnvironmental Services.

paragraph it says "Approach for Continuation of Monitoring,

Envizonmenﬁal'Services?

A - Analytical data on total phenols, on sampléé'thgt}f

I think that had been taken somatime‘befo:e the meeting.

Q. Now, the fourth item on the agendé,'on that_séme
page states "Apptoaeh For Continuation of;Moé?toring,"daes-
it not, sik? | ) |

A Yes.

Q Was it discussed in the~meeting‘aé to whethé;'é; |

not monitoring had already been going on at the clean~ﬁp sitéF

A Yes,
Q Who had been doing it?
A Monitoring, EPA had been monitoring the efforts |

Q = And what sort of monitoring -- well, under'that

Alr, and Soil at the Spill Site." Had theze been air and
soil monitoring going on by BPA prior to that time?
A I believe so. I'm not a hundred?pereent sure
about air monitoring; but certainly soil monitoring.
Q ~ Now, if you go to the next page of the &xhibit._ -
there's an EPA Press Statement, is there not?
A Yes,

Q@  And I'd like to direct your attention to the thirfl
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1I'm not really sure how much EPA had done.

‘going to be doing it.f- who was going to be doing the moni-~

 progressing satisfactorily, and that when it was finished, it

paragraph of that Press Statement, and the second sentence,
whére it says, "The air will be monitored on a 24-hour basis
and analyzed daily.® Do you see that, sir?

A Yes. |

Q -All.:ight. Now—what'g that -~ had that begn géinq
on according to Qhat vas said in the meeting by the EPA?

A~ I'm not sure. It says that there will -~ they

will begin on the 29th and will continue until clean-up is

completed.
Q _ All right.
A There had been air mcnitorihg that Monsanto did.

Q All right. But according to this, was the EPA

toring on a 24-hour basis and analyzing it daily, according
to yéur>understanding at the meeting?
A  EPA.
Q All right. And Harry Gilmgr, the EPA chemical

engineer, was the on-acene coordinator; is that right?

A That's coxrrect.
Q Now, what does that mean, s8ir?
A Well, it's my understanding that he is the one

who was given the responsibility of saying the work was
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possible, said Gilmer.® Correct?

t@*parag:aph nrﬁhrea of the next page, where it says, "All

would be clean. 'The sgﬁte of Missop:i_had deferred to EPA
'oﬁ»this, and appa:entlf.Westetn aniraﬁmental Sérvices'and ~”‘ 
the railroad had also,

Q Now, the next paragraph on that same éage states |
"EPA vill continue to analyze samples of the goil as it is
:emoved“by'Westefn Environmental Services." To your knowledge,

sir, as it was reported in the meeting,'waswthe EPA doing,‘»,u'

that?

A. Yes.

Q‘ Wwas that the split sampling thing we talked about
yesterday?

A Yes,

Q And the last»ParagtaphAef this EPA_P:gss Statemedt

says, "The eaepexati?eiaffort by the railroad, xts cleanup
contractor and the govexnmeht‘agenaies will help mitigate

this unfortunate environmental accidént as qﬁiékly as

A Yes.
Q Was any discﬁssion of that sort had in the
meeting itself bn»January'zsth?
A ¥es.
- Q | All':ighﬁ. Now, if I can direct your attention

to the next page of this -~ of these minutes, sgeciﬁically

10
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cleanup operations including analytical monitoring are the 
responsibility of the sgpiller;® correct, sii?

A Yes, sir.

Q What was discussed at the meetipg on the 26§§--
with respeét to that sﬁbject, if anything?

A I am not sure I understand your queétion,- I‘m'
not sure I understand your question, I'm sériy.i |

Q ~ All right. Let me rephrase it. Wés there any
discussion at the meeting with respect to who the spiller
was, and who was assuming responsibility for the elean-~up

operations and the analytical monitoring?

A Yes, there was discussions.
Q All right. Now what was that discussion?
A Well, it was generally agreed that the prime

responsibility for clean-up of the spill was the tailﬁoad,
and tha£ Western Environmental Services was retained by the
railroad to clean up the spill. And that EPA and the
Missohxi Department of Natural Resources had to agtée with
the clean-up method, and that thevaould work with the othersd
in aevéloping the proper clean~-up method.

Q - All right, NOw the next sentence there says,
"EPA will restrict its monitoring activities to those areas

it believes to be necessary to protect the environment during

-éieanup_opéxations and to insure that the cleanup is completed

.

11
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kof those analyées to convincé themselves that the work done

in a satisfactory manner."” Do you see that, sir?
A Yes.

Q Was there any discussion at the meeting about

that subject?

A I think it was -- I don't remember specifically

what was said. But the gist of it was that the basic respon—>

sibility for collection of samples and of analysis would be

Western‘Environmental Services. The EPA would monitcr-enough

by Environmental Services was sufficiently accurate, and

that they would concentrate in areas where they were concern-

ed about possible public health effects.

Q All right. I'm interested in that_last phrase,
"that they wQU}d concentrate in areas where ﬁhey were
concerned about public health effects.” Is that what the

EPA said at the time?

A I believe so.

Q Now who was the spokemah? Was that Harry Gilmer?
A .~ I believe so. I'm not sure, but I think so.

0 ~ Now, if you turn to the next page, where the

minutes themselves actually begin, right under the heading
"Background" there, there's a paragraph where it introduces
someone named Bill Rice., Do you see that; sir?

A Yes, sir.

12
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-shallow holes between the rails and betweeh the ties. The

collection holes were approximately 12 inches deep. Eight

And it talks about them being collected by EPA and Western

Q Now, how many people were at this meeting on
behalf of the Environmental Protection Agency?

A I believe 13. |

Q All right, Now, how did that relate to the

number of people representing other organizations all put

together?
A | I think there were‘lz otheks.
Q All right.
A All total.
Q Now =-
A  Twenty-five at the meeting.
Q If I can direct your attention to two pgraqraphs«

aftet that, sir, there's a paragraph that begins with the
name Steve Sisk, Now he, I guess, was-anotﬁer EPA man that
wasvthere‘ |

A Yes.

Q They talk about their samples being collected from

samples were collected, one was collected east of where the

spill began and seven were collected in the spill zone itself],

and being split. Right?

A Yes.

13
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© page, the following chart shows the results of the aﬁalysés

Q Now there is a map here, sir, which is'Attéehment
3 to this exhibit. It*s the last page. Do you éee.théﬁ}
sir? |

A Yes.

@ Deés that, accordihg’té what wés discusaed”ét* _
the meeting, show the locations where the collection holes

described in that paragraph we jusé read were done -~

A Yes,

Q -~ were made?

A Yes,

Q Now they're talking about -- farther down cn-thaﬁ

of EPA and of Western Environmental Services; correct, sir?
a Yes, |
g Now what do these numbers have to ao, Eéeiﬁiy'
162, 103? What do those sample Aumbers have to do with the
location reflected on the map?
A Well, ESO101 is Sample 1. ES0102 is Sample 2,

and so forth,

Q All right. So that they —-- if the numbers on the

map are @1, 02 through 08 —-
A ‘Yes. .
Q -~ those correspond to these results that'aée

stated on pages .} and 27
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on ground,” does it not, sir?

the 26th, 1979 with respect to there being a liguid as

opposed to frozen material?

A That's correck.

Q All right. Now I'd like to direct your‘attention:*

to page numbered 2 of the exhibit, sir,

a Of the exhibit?

Q I'm so::y.< Page numbered two of the minﬁtes;
A Ch, I'm sorry. | |

Q .i‘miSspoke. That pagé right there. It's the

one thétfs gdt the drawing of the railroad track.

A Yes.

Q. = About here. Right below that drawing it states, |

A Yes,

¢ . Now what was discussed at thiz meeting on Januaary

MR. CARR: -Your Honor, I object to any such

discussion. It's hearsay. He can report what's in this

u memo. But I object to anything this witness might say as to

what,waé-said at-thaﬁ meeting..

MR. HEINEMAN: Well, your Honor, we've been
talking for the last 10 minutes'aboug what the discussions
were at thé meetinge. |

MR. CARR: ,r*m 6bjecﬁiﬁg at this point in time

~ "Problem - not having puddle or frozen substance but a liquid

15
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.~ because of the nature aﬁ‘the'eemxentsﬁ It's hearsay.

~ the meeting itself that Western and the EPA were awaze -

’ anéther way-éf,doingfthat which he may not do direetly,:and

| there was a problam because it was a 1iquid on the groad?

| iiquid en*&he gr@una?

THE COURT: Objection is sustained. It is hearsa

Q ' (By Mz; Heineman) sir,was lt.apparent.ftOm.v
».MR,nCARR: Your. Honor, I object to that. That's

I object to it. : -
TBﬁVCOURIs Objection is sﬁstainedQ‘.xt'is the :
same, | |
Q (By Mr. Heineman) lwho was the éneﬁ~é ﬁas the#e
anyene at the meeting who discussed.ﬁhe stateﬁent.éet‘fcrth

as a problem thete?

A One of the Westezn Environmental Services Qeople.'

Q - All right. And the minutes here reflect that .

A ves. |
Q All right, Did that Wesﬁetn‘Environmeﬁtél o
Services patsbn who.mentioneé-théfp:oblqm of»thére béing'a
liguid on the Qreund - | | |
| 'MkﬁchR#;‘ Your Homor, I object.

Q . (By Mr. Héiheman) _#4.kno§'thatvthete‘was'aﬂ

chRR: Would you walt until I finish my '

g ijeqtian; ae is now saying the sane thing indirectly again :»16

e
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;paxagraphs down from there, sir. There's another problé@ |

‘1istea there, is there not?

'that,whieh hevknows is improper.

- Missouri, and the railroad. I'm sorry, EPA, DNR and the

that he cannot do directly.
THE COURT Objection is sustained.
Mr. Heiﬁeman, I'm admonishing you not to do that.

Q (By Mr. Heineman) All right. Let's loek-at_tkp_

A Yes. -

Q It says, "running into large volume of material,™|

correct, sir?
‘A Yes.
Q If this is invthe minutes, can we‘assume.ﬁhat
there was a discussion -- | |
‘MR. CARR: Yoﬁr Honor, I»objéct to that, ,The'

minutes speak for themSelves¢ Counsel persists in doing

THE COURT: .Objection is sustained.
Q- >(By Mr. Heineman) who was it, sir, that was
making a determiﬁation of what the clean-up ﬁethods would be?
A There were several methods that were!eeﬁsidete&
5y wgstarn - that‘were proposed, I think,vby Westerﬁ_

‘Envirénmental Services, and one of those methods was agteea

to between EPA and the Department of Natural Rescurces of

xailxaadg

17 -
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Q And Western?

A - Well, Westetn 920posed}tbem.

Q 1 see. Now which method was that, sir?

A A method that involved dzﬁmming all of the
materia1 that was»picked upy thaﬁrcontainéd moreithan tﬁo
hundred partsfpég million of phenol. And shipping it to a
1éndfill in Wichita, Kansas.

Q Now, let me direct your attention, sir, to the
next page of the exhibit, which has the number three at the
ﬁ@p of it., Do you see that? |

A Yes. ,

Q In that first incomplete paragraph‘at the top
of the page, the last sentence says, "After they started
dealing with 200 pars per mi;lion figures, they went back
to the beginning and s&érted oﬁexy“ is that correct, sir?

A Yes.

Q Whose activity is being rafer:ed to there?
A The clean-up crew, Western Envizonméntal Services,
Q  And did they have to go back and start over

again once that level was set?

A ‘Yes. Because they didn't know what the level
was., They had not eénfirmed at thatppoint in timé that they
had reached,that 1e§elg

Q .+ 1f I can direct your attention to the page

18
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) numbe:ed five in those minutes. the numbezs at the tep. ;I -

. direct yout attention to the fifth paragraph of that page i}’:
o whete 1t says, “Western anironmental Serviees asks could -
| the level be 200 to 300 - they wauld have to go back to. beginping

 beg1nning to reduce level to 200." Do you see that, sir?.

A Yes.

0  Did Westetn dispute this 200 level 1n some way? 4

A Well, I bon't know,whethex dispute is the-woxd.

~ Apparently some of their areas where they sampled:we:e,'yau,'

B ,,khbw, e1e$e t0'200. bak’beléW>200;_ They thought maybe they
n |-

could save some time on the clean-up 1f they we:e given a

little'moxe leeway. » |

e ALl right. Did the Séi'heldﬁfigﬁ;_nowevéf?-
A Yes. “ | o
Q@ And demanded 2007

A A ) i Yes.,

QV__ Now,_sit, Ita like to hané you, if I may,.sir,_a -
.f‘ doeument that Mw. Car: had marked. called Plaintiff's 1536, ,n
“yeste:day. _Dogyou':ecall diseussing that ﬁoeament with Mr,

A o Yéﬂs

'f’Q_ - Now, daes this doeument, sxr, xeflect the

' qnalitative core aaalysis :esults that weza dene by M@naanto? '
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A Yés.
Q Ten days before éhe meeting in Kansas City with
‘the EPA? | "
A | Yes, -
Q Did the EPA and weste:n Environmental Servieési

which it would have to be done; isn't that right?

Leading form of the guestion.

rephrase the question.

Q And the date of this document is Januarj 16,

1979, is it not, sir?'

know that not all of the phenol and OCP had been removed from

the track as ef’January 26, 1979?

A Did they know that not all of it ~--

Q Yes. |

A ’ Yes, they knew.

Q As a matter of fact, . they lowered the level to

A Apparently.
Q and Western would have to go back and start over

again?

MR, CARR: Objection to that, your HOnor.,
THE COURT: Objeétion is sustaihed. wWould you
Q (By Mr. Heineman) Would Western have to go back

and start it over again?7

A They'indigéted-thaa at the meeting.

20
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@ So clearly —-

MR, CARR: Object to the leading form of the

 question.

THE COQURT: Rephxase it please.

Q - (By MR. Heineman) Whether or not -- may I ask

L you, siz, this;_wére theSe‘six samples, these qugiitﬁtive )

~ results, discussed at the meeting on January 26, 19792

A I aon't reeail.._

Q - At that maeting, did Western and the EPA have
quanitative sample results? ' |

A Yes. |

o Q : Of the material that remained in the ttack?

A | ‘Well, of samples that had been takea during the
elean—up. yes. |

- Dxd they need qualitative sample :esults as to
whether there was a smell?

A No;"

' MR, HEINEMAN: I hgée;no other questions, your

| HG&'IQI o :

THE COURT: MR,'Caxz,'do-you*héye_anyzhiné '
fniﬁhef? |
" MR, CAng Nothing, your Honor.
THE éQﬁRm:v'You=may step.aown. fhank yoﬁ;sig,

‘THE WITNESS: Thank you,

|2
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~ MR. CARR¢ ‘I call=Phoc1on Park as an adverse
witness.

(At this point a short réééss'wasvtaken.)

- PHOCION PARK,

" having previeusly_been‘ealled unde:“Section 2-1102, |

having_preéiously been sworn, testifiedvfurther,

 as followss

CROSS EXAMINATION

_BY MR. CARR:

 Q Mr. Park, yéu‘undérstand - Yent Honor, for the
record, this is a recall of Er‘vparkf-as an adverse witness |
i}andez thaﬁ,seétien of the rule that I.keep forgetting,

1102, is it?

THE COURTs 1102,

. MR. CARR: 1102, fozmeély known as Section 60,

I can remember that.
THE‘QGURE;' Always to be known as Sectioh 66,
mn. cARR£ ’Having used it for about 38 yéﬁts,f

or 35, whatever.

'@ (By MR, Carr) Mr. Park, of course you understand|

"ithat'ybu are still under oath.

A . .YQ?B{&
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Q I'd 1ike to hand you some exhibits that I want
to get your agreement on. I hand you what's been mhrked;
Plaintiff's Exhibit 1149, and ask you to look at'that—and
confirm that that was dated April the 5th, 1979, It has

attached to it tables that show the presence of TCDD in the |

products produced at Monsanto, and specificg}ly the third
page of that exhibit shows that of the 2,3,7%8 -- in the
2,3,7,8 céluﬁn, in ﬁarts per billion that thére are
respectively, 23 parts per billioh, 25“parts‘per billion,

180 parts per billion, and 240 parts per billion of products

identified in the Chlorinated Phenol Department, Saﬁtophén
ﬁnd Chlorinated Phenol. ‘

MR, MUSGRAVE: Objection to the question és
repetitious. He's been through this exhibit before.

| MR. CARR: I know IVe been through this exhibit,

your Honor, and not with this witness. And this is a |
predicate to another point_that I wish to establish.

THE COURT: You may proceed. Go ahead.

THE WITNESS: I didn't follow you, Mr. Carr. I

don't see that column here.

Q (By Mr. Carr) The last page’attaahed to the
documenﬁ. Do you see the columm 2,3,7,8 -- C1,; 2,3,7,8?

A Yes, I do see that.

Q All right. Now the figures that I read appear in

that column, do they not, sir? It was»vaiues on the 2,3,7,8

isomer.

A I don't recall the figures you read, Mr. Carr,

‘.2:
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Q | Well, I'11 read it again. That column shcws
that in the chemicals produced in the Santophen and |
Chlorinatedvphehol Department, 23 parts per billion in the
2,3,7,8 column, 25 parts per billion in that éolumn, 180
parts per billion in that column, 240 parts per billion‘in
that column. Isn't that correct, sir? |

A Mr. Catr, I'11 have -- this is the first time
I've se¢n this exhibit. I'l1l have fo study it a moment.

i see- the numbérs that you read. They are in that column
headed'él4 2,3,7,8. I cannot make out the wording over on
the lefﬁéhandvside of this chart. |

Q Well, Mr. Park, you don't need to, because those.

are batch numbers that have previously been identified as

products in_the Chlorinated Phenol Department, in Plaintiff's

Exhibit 1135. I don't know whether‘l went through it with
you, but I went through it with other witnesses. The
Monsanto Numbers 654, Monsanto Numbers 697, two of them that
are 697 there, all have been identified as chlorinated
phenols. And gpecifically Santophen in the one instance,

I believe, and I know 2,4-Dichlorophenol in the Number 697.
So at any rate, what I'm asking you to agree, sir, is that
this exhibit reports on the 2,3,7,8 isomer as identified in
the Santophen 1 and chlorophenols as I've related it to you,
as I've}read to you.

A ‘Mr. Carr, looking at the heading which says,

Environmental Sciences Data on Santophen 1 and Chlorophehols .o

Q Yes.

24
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'A .- I can then look dewn the column and read those

'”““numbers that you had. That's as mueh-as 1 can tell about

this document. |

Q we11, that's all that I want you to tell about
fhis:dOCument. »

A All right.

Q ‘ That I have correctly read the figures that appear
in that column under the 2,3,7,8 heading.-

A Yes, there are other figures. But these four

do appear in the column.

Q " The other. figurés that appear there are all non

protected; is that right, sir?

A Yes. o

Q’ The only affirmative figures in the batch
entitled 654, you haVe 23, and 25 parts per billien of
2, 3 7,8 respectively, ané in the batch enumerated 697 you-
have 180 and 240 parts per billion respectively.

MR, MUSGRAVE' Object to the question, which
misinterprets the document and misstates prlor testimony
with regard to ‘the document, with regard to what the column
means, in\connection with}labeling of this_2,$,7,8 and what

the docuﬁent itself says down at the bottom.

THB'COURT' Objection is overruled. That objec- -

tion has been made and denied before.

Q (By Mr. Carr) Do you see -- this is a later

'table takon from Bxhibit 1135, and, Mr. Park, I den't want

to make a big thing of it, but do you see thc 654 thsre,.>
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A A'Yes. | , .
Q A1l right. And you see the Cl, numbers over
“there?

- get these figures, do you not, sir?

)

one of thévbatehes described?

A Yes, I do.

Q That afe all joined in one columh?»
A Yes. ‘
- Q The.Ci4 that you have in that exhibit are 1n two
colums, 1,3,6,8 et al., and 2,3,7,8; isn't that corfect, sin
| A Yes.
Q And if you add those two columns together, you

A Let me see, Mr. Carr.
Q Could you get 1135 out.
A . They don't appear to be jdentical. But I suppose

they'd be in the same ballpark.
Q@  And if you will -- and to help you, so you don't
have to strain your eyes, you can look at 1135-B,

MR. MUSGRAVE: I'm sorry, what did yeu say,

1135?3?
| MR. CARR: That's correct.
A (By Mr. Carr) Also look at 1135-C, because it
goes to those same two values. |
A These two columns in this first document --
Q Mr. Park, I haven't asked you a question yet, and

1 appreciate if you wouldn't mark the court's exhibits.

A I'm sorry.

26
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Q  Could you erase your marks, please.
A Sorry. My eyes are not what they were years ago.

'Q  Now, if you look at 1135-C, it breaks those --

it is a typed duplicate of the exhibit that's attached to

1149, or at least part of it. Now on 1135-C, in the typed
‘portion, do you see related to MB 654, the findings of 23
and 25 parts per billion in the 2,3,7,8 TCDD column? Right
heré, Er. Parks. Did you see the same figures appear in
the April document that appesr in this later June document,
Exhibit 11357

A I do see these numbers.

Q All right. You also see the other numbers that
are in the 1,3,8 -- 1,3,6,8 column, et al., don't you, si}?
Fof that MB .-

A Only in these two cases.

qQ That's all I'm ssking, Dr. Parks.
A Yes, I do see those numbers.
Q And it is repeated in the June 26, 1979 document,

those handwritten figures that appear on the April 5th, 1979 |

document with relation to the batch that I just described

to you, and‘for your information, the batch MB 654 has been

_ previously described as parachlorophenol. ‘Now, the next -

1 want to direct your attention to the batch 697, sir.

You see 6977

A ’1 see that. ,

Q. Has the figures of 180 and 140 parts per billion
in the 2,3,7,8 TCDD column?

27
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_column; isn't that correct, sir?

A Yes. |
Q And those are the same figures that appegi'iﬂ‘v
the handwritten exhibit of April 5th, 1979 in that same

A That does appear to be, yes.

Q Yes. Again for your information;:MB 697 is

2,4~ Dichlorophenol. Now, Mr. Park, you, of course, recegnizT

that 2,4 ~Dichlerophenol and parachlorophenol are products
manufagtured by Monsanto, do you not, sir? |

A If you say they arq,;Iwatéept it, Mr. Carr. I'm
not that familiar -- |

Q Mr, Park, I am not a witness in this casa,5
A Yes, |
Q The only knowledgé that I have is from witnesses

and exhibits that have come to my atfehtion in this case.
Youfare an employee of Monsénte. I'm not going to be put
in the position of telling you anything in that regard. £
you don't know that 2,4;D1chlarephenel-andrparachlorophenol
is a product of Monsanto and was a praduct'in;1978,<f79,
please say so, sir. _ ‘ |

A Mr. Carr, 1 believe I recell that 2 -- I'm just
not that certain. Can I check on this?

Q Mr. Park, don't you recall that.wévspent I
days cross examining you aboﬁt 2,4-Dichlorophenol and whether
or not you're going to repbrt to TSCA,ﬁunder the TSCA Act,
report to EPA that your 2,4-Dichlorephesol had 2,3,7,8 --

‘A I do. " |
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Q . Pon't you recall ve spent --
A -Yes,
Q - just this spring, a few months ago --

A We did manufacture 2,4-Dieblorophenol.

Q You recall that, dom't you, sir?
A I recall that, yes.
Q  And -

A . The other was para?

Q Parachlorophenol.
A I'm sorry, I just don't remember.
Q@  Parachlorophenol 1s what you use to make Sango-;?*'

phen. You kﬁo§>that, don't youg Mr, Park?

A ’ {3;; Géri; I'm sorry, but_ildon't;

. Q» > »we11, Mr, Park -- -

A  f i§;t's noﬁ womethiﬁé 1 ké;é up‘;ith.

Qrw,; g£§'Park, you §111 acéept‘fhemeﬁhibit that‘
daoaribes-these chemieal as ehemieals;;n the Santophen amnd
chlarophendl? Do yoq accapé that Moﬁsanto Document?
Won't &oﬁ,mur\‘Park?

A »’.Whieh document are you spééking_of?

Q g ?he April 5, 1979 document that I handed you at

the outset, sir.

A ’fﬁéll, it speaks of.chlarqpheaals‘

Q IVﬂYﬁiy%thae’s’what I’n’éaking‘you, sir.

{29
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Av‘:,'Ifm'aorry -
Q ' ..ﬁo]yonvrecbgﬁ1ze parachléféphenol as one of the
chlbrcphenols?f bon't you, sir? |
A ‘-I don‘i reeognize it, but I guess I can‘;ssumc
that it is one, |
-Q ﬂoﬁ, Ht.-Park, vou iﬁ y&ur position, at least
{n yoﬁr.position in 1979 as one of the attorneys for
Monsaéio, you had teaponsibili;ies w;th'regard to what the
pubiié’wasjto be :o;q and:what the pﬁblic ﬁ#s.npt to be
told abaui,uensanﬁé’s‘ptoduc:s, did'you not,,sir?
A , ‘Iqugld be asked to submit comments on proposed
released on occasion. |
| Q  Hg:. Park. 'Tﬁis exhib;t'dated June 6, 1979 iﬁ
in gvidence; and youirecogni#e.;ﬁat ititalkénabeuc dioxiﬁ
concentrétion'in 3¢P and OPc,erude; D;‘§ou see ?hat;-sifi
| A Yes. i ' e
MR, . MUSGRAVE: - Give merthe exhibit nﬁmbei,-
please. _ B : R i,
: MR. cARR: 'I'ﬁ horry, Mr; Muégrava, it’s»1249,

and I can give your witness the eourtfa-éxhibit. Would you

' mark that as another exhibit?

Q (By,Mt. Carr) You recognize, Mr. Park, do you

not that that”Tible 2 -~ have you got»it, Counsel?

)

o MR;{ MUSGRAVE% I haifg 1':. v;;'_'vThank you.
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FIQ d;;j By M:; Carr)“AII.risht.z 1249 reports the
dioxin concéntration in parts pérvmillion in PCP, OCP gg@,'
Ziézbiehipréphenol. |
A Yes.

(Plaintiff's Exhibit ISAZ:Qas marked
for 1d¢nt£ficagion by thglcburt repurte;.) |

K

’Q '_.(hy Mr. Carr) 1 hand you now what's been

marked Plaintiff's Exhibit 1542, and ask you if you recog- '|

nize that you are listed there as one of the recipients qf: '

that Monsanto document?

A !eh; I an.

‘MR, CARR: I offer 1242 and whet will be marked |
' '1262~A 1#&0 evidence, if 1t please the Court.

MR. MUSGRAVE: Object to the document, relevanee" 

mhtqfialiﬁy;'ﬁo probative value.
THE COURT: Objection 1is overruled. 1542 is

adnitted over objection.

 (Plaintiff's Exhibit 1542-A was marked

 for identification by the court reporter.)

'q,-’fﬂftyyxr. Carr) 1542 - 1a*g;b1ew-up‘og‘;;>1542;4? L

+ 2
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‘reporter, di&ﬁthéyfnot, sir?

- 1is a blow up of 1542, is it not, sir? .

A I believe it is, yes.

MR. CARR: I offer 1542~-A into évidence, your

Honor.

MR. MUSGRAVE: Same objection.

- “THE.COURT: Same ruling. ~1'11l incorporate your ‘|

-~

argument£ 
qQ :-(By]Mr; Carr) Mr. Park, this is a memo prepared

by QOmeonefin’yOur'press or puBlic.te;étions department, 1s

it not, R.L;.Neunreiter?

A . Yes.. SOmeone'in-MonSanﬁqaﬁf—— yes,_he's-in.ﬁ_”}

Monsanto's Pﬁbiic_Relationa'Departmenﬁf

Q  And a2 number of peopie;;a ording to this 1i§t, 

received ecﬁieé'of this»résponse;fd t_$ Post Dispateh: .

. A . Yes, they did.

Q  You were one of those recipients, were you not, -

sir?

Q : MrQ'Park, Accordingwﬁo thié'exhibit there had.
been,’and:théfjury knows about it, and. I don't think yqd?vég

been-interrogatéd about it except in néssihg by Mr.»Musgiavéff'

about the OSHAydetection of dioxin in the chlordpheﬁol;uniq.fﬁ}

at Krummrich. Do you reéallvthat‘pressvkwrélease thét'jbu_w &S
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all put out in June?

MR. MUSGRAVE: Object, relevancy, materiality, |

aﬁa also repetitive.

THE COURT: Objection is ovefrnled,

@  ( By Mr, Carr) Now, this press - it sayslthgt :i;:;

the reporter was told, and that reporter is Roy Malone of

the Pogt Dispateh -- do you know Roy Malone?

A No, I do not.

Q Never met him?

A Not that I can recall.

Q All right. 1In any event, it says here that he

was told on June 9, 1979 speeifie;lly that our analy;is
of a recent product sample did not indicate the presence
of 2,3,7,8 dioxin. Do you see that, sir?

A Yes, I do,

Q Now in poin§ of fact, thatlian'tvthé truth,
is~it, air? |

A I deﬁft know, Mr. Carr. I would assume that it
is.

N Q If the exhibit tﬁat youlhave, that was dated

Aprii‘the 5th, 1979, tweo months before this press releasé,

that exhibit_ia4iaates the presence of 2,3,7,8 TCDD in your

' product sample, does it not, sir?

MR, MUSGRAVE: Pbject, your Honor, Mr, cazr'is”°'f§
o | 33
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' The document talks about recent product samples, which s

'vmisleadingvthe Jury as to what the document says.

referringmtb samples that have dates that are not recent.

June, not the dates of the products that he's identified._

- TBRE COURT: Do you have anything you want to;;ayifﬂ' 

MR, MUSGRAVE: Misleading the witness and

MR, CARR: No, your Honor.

THE COURT: We have plenty of exhibits that show|

as 1135 shows product samples in June aﬁd thetéaf:et that
had TCDD.
"MR. MUSGRAVE: Then why did yeu identify --
THE COURT: Let him finish, M. nu.g:avg.
.bnﬁ;’HUSGRAVE: February, March exhigitv
Tﬁ fHE.cGURT: Mr, Musgzave;;i said let him
fin;sh;' M:}]G§rr, you may prcéeed. N
| Q  '(By“Mr. Carr) Now, the -- °
| THE COURT: The objection is overruled.

'Q - ( By Mr. Carr) -~ the'sent§nce of what thé
reporter would wanﬁ to know, because the OSHA release deals
wi?h sampling that was eongnctea in fpbru#ry of '79, where
thgr; was a spill that took place in the plant. You recall

that? I won't get into details with you.

.. MR, MUSGRAVE: Objeet to the question aslsuggest~f

ing as to what the sentence of what the reporter wanted to

34
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know, which’tequires the state of hidd.asbto otﬁera, as

of what the document says. It says a.téaent’ptoduct-sampia;'fjb

' recgntvproduet-aample did not ind;cate the prgsence,éf

,analysis d1d tndicate the prasence of 2,3, 7 8 dioxin?

to ﬁhat ;g;y d1d or didn't do, or wan#f--
- THE COURT: Objection 1a,eyerrulad¢: ; don't
think 1t calls fér the state of ﬁind; : _ =
Q‘ | (By Mr. Carr) Hr; Park, tke info?mgtionjgﬁgt
you aélnonsanto gave to the public at‘1$rg§ througﬁ'Roy‘
Malone and the Post Pispatch, was that yaut product sampl§
did not indicate the presence of 2, 3 7 8 diaxin.

'MB. MUSGRAVE: Object to it. It's a misstatement

THE COURT: Objection is overruled.

Q (By Mr. Carr) Isn't that epfreet,lﬁr. Ratk?
A -Y:Aa the question was phraaed ! 6 have to say no5 “
0 You'd have to say no? wasn ¢ the reportar tbldijf'

that;,ekactly what it says here, that'the analyais of the

2,3,7,8 dioxin?
A That is~eorrect‘

Q» . And ie there any statement theré that any

- A There is no statement on this paper that 80
étates.
Q "*ﬁéuid you as a reasonabiefperson. if you read

that, wouldn t yeu be lead to believe ehat uonsanto has fﬂi




FORM L 248

" PENGAD- CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16
17
18

19

20

21

122
23

checked ics material and this OSHA release,galkiﬁg abdﬁtr‘
dioxiﬁ in the products is somehoﬁ at fault,vfa;lty, or faige
and'that, in fact, Mon#anto doesn’'t have énf pro&ueta-thﬁt.
hﬁé 2,3,7,8 dioxin in 1it, wouldn't you read ehag as Q réi}
sonable person, Mr. Park?

MR. MUSGRAVE: Object to the question as_eall#ﬂg-3'
for speculation, conjecture, and vague and indefin;te.
using a legal term, or potential legal term ofﬁrea;agable j
person. |

THE COURT: Objection is overruled.

Q@  (By Mr. Carr) BHow would yéu‘tead'that, Mr;i
Pa:k, 1if you wouldn't read 1t~that waj?.
A Just simply that a receant analfais'ef a.p:edhgt
sample did nét Lndicgte_the prﬁsenee'gf 2;3;7,8. ) 4 woulé |
nbt read it more broadly to go ;ny farther. | :

Q If I understand you correctly, if you had omne

recent product that was sampled, and if that one ssmple

d1dn't show 2,3,7,8 in it, that that's all youre really

»sayingAthére. is that the way you interpret that?

A It doesn't say On1y cne-has been déqe.. A11 it
séys is that an analysis of a recent product sampia.did_ﬁOt
i;dieatq tﬁe.presence of 2,3,7,8 dioxin.

Q "Thaﬁ if, in faet,'feu had“; racent product

sample :hﬁiﬁaié{gét indicate the presence of 2,3,7,8 Icaﬁfiﬁ 3
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that'samp}é. this sté:emant would be teehnically'cotréct,
wauldn't i;;-sir? | |

A Yes.

Q , 'Evén though you might have a thousand other ﬁrp-;"f
duct sampléé tested that all of wﬁichfthowed tha-pre;eﬁce_oﬂfif
2,3,7,8'TCDD; isn't that correct, 91;?;

A ’  f$e statement wouldrstill.be correct.

Q A11 righf. And when you”t;ad that press
release, d;d.you have in mind'tﬁat well; what he ﬁas told,
if ﬁe ha#e é:single samble that shows no 2;3}7,8 TCDD, thenzlf
what thé pf?Qs was told, and What_thejﬁublié is ultimately"?fﬁ
told was corrgc;, and we're not misleéaing anyone? Was fhat’:

your view aﬁ the time you saw thét,’sir? |

A f. It’s cer:ainly pobsibie :ﬁ?t I qight not have
evet 'ée§§E;h1s, éven though I'ﬁ name;iao one to whﬁm it
would haveigggnisent, Mr. Carr. I don't -- I'm not in a
positioh to read everything.that comes into me,

Q : Mr. Park, I'm not asking you whether you speci~v
fically raﬁeébe? or don't remember reading this. i’m askin%fiv
you whethe?&eg not youbwould 1§terpretithat, and I admit
therefa-nb,gnaééIVable way at this poiﬁt in time you couldv
remgmbet whggbgr»you did or did not-gét this presss’reiease -

that occurred some six years ago. You would have a fantastile -

hemofyjif yau cou1d remember 1it. ’I'm7£ot asking you whethat7

’
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you do or do not remember. I'm éakiﬁg you, sir, would 76u _:

‘thatvshoﬁed the presence of 2,3,7,8 TCDD?

v yet1asbhé says, # recent produet sampié did not indicatﬁ

‘be apéropriate response to nake if you knew that youvhad

interpret that press release as being correct. if yonfhad a N

product samyllng that showed no‘2,3,7,8_TCDD, althoughrybu

had one hundred others or one thbuSand othe: produetbs;mpiingé;

' MR. MUSGRAVE: Object tb_tﬁgrqﬁestiou. Itvas;uhegig

fécta nétviﬁ ev;denee for thé witnépsfta speéuldtﬁ with
régardvto.

THE COURT: 0b5ect1§n ia”ofefruiéd.

THE WITNﬁSS: ‘Recognizing that.thié mayvnot:_
descridbe éverything covered»ih the-éonveriétién bat§e¢n 

Neunreiter and Malone, I would think this sentence, just

as it séys, and~I‘wou1d feel it.woula'be’teehnically corfEGt;'-

1f there were a number of analyses that_fgund dioxin, énd

the presence of 2,3,7,8 dioxin. That may have been the

question.

Q ~ (By Mr. Carr) I'm sorry?
A That may have been the_qﬁestion.
Q I take it then that you agree that this would

99 tests that showed 2,3,7,8 TCDD:wqq €ﬁere, and you had
'6na test that’showed:iz,ﬁaanf;’theté?’

'MR. MUSGRAVE: Same objection.

|38
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shewing the presenee of 2, 3, 7,8 TCDD, ot that whiah cealutes

Q . (By ﬁr; Carf) 1s that cof;eet, si;i
THE COURT: Same ruling.
 TEE WITNESS: I'm nbi,sﬁying that, ﬁr. carr,'nn.E'~
- Q (By Mr. Carr) Well, isn'tbthat;réally>what yeuici
'are saying, Mt. Park because you know, and wve have ample
docunentaeion here to ahow that 2,3,7, 8 TCBD, or that which

coelutes vith 2,3,7,8 TCDD, has been 1n your produetc and

'V:Qnaina in your products up until,.oh '82, at.leaat, 1€ mf~f ,
 memo£y serﬁés me eorrectly, that you at Monsanto knew that

‘ all dnring this unbroken period of time? You knew that.,

MR. MUSGRAVE: Object to tha qneltio;, your

'>Honor, he 8 asking the queation abOut what he would have

] v

’donu in June of ’79, and then he challenges his answer by

'ftalking abeut analysis and events thae eeeurred after June

e£ f79, It 8 an improper question to challenge the witness
with. I,objecc to 1t.

THE COURT:F Objection is 6verrﬁ1ed; It's &

~propatnquqationf' You may proceed, Mr. Carr.

qQ (By Mr. Carr) Assuming thaiinbnsdnto téstad[

}1ts preducts, its Santephen, recent Santophen, and ve have fffV

thdae gaing down from '78 and '79, ané those exhibita I

don t: need to show you, but they re here 1n evidence, and

"vith it, and that you baa 311 that knowledge, test after ten
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" mention of the numerous tests that yo&fcqnduéted showing

. totally incorreét.

proper question and baaed'on’mstﬁeravig evidence. Answer

the Queat£5£; p1Q&sg;

indicated that, do you consider that this is being fair and '

homest with the publiel--
HR; Musénszz Object to the guestion --
’MR.GARR: May I finish it, Counsel?
MR. HUSGRAVE: 1 thonght you were. ‘Exeusg m&.

THE COURT: Go ahead, Mr. Carr.

0  (By Mr, Carr) --'by sayiag to them, making ne '

mention of the numerous tests that yaﬁ;haé, ineluding this
one that we've just discussed in April of '79, miking no
2,3,7,8 TCDD, or that which looks like it, and you had

1s fair and hoﬂ%bt when you say that there wasn't any in thy

sample?

 MR. MUSGRAVE: Object to the question, a multi~

Ple. queation. Object to the Quéstiéﬁﬁas_asauming'facts not*_?

in evidaneé, naking raferanﬁes to analysis in '78, whieh
there's no evidence shéwing deteetiblngCDD in these
products, and object te the use of the term "numberous tests

ofbproduet ahowihg-this prior to Jnné 62 f79," which 1is

THE coun&: Objection 1is oéer:ulad. It's a

other tests that showed there wasn't Q;y? Do you think this .

40
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'discusaed.findings in a wipe sample ftnding TCDD :here,'

'The news rulease he has referance to- speaks to, quo:e, a

HNTHE WITNESS: Mr. Carr, this paper here was not |

provided to the"public,_ This 1is an 1néérnallcomﬁuu1eatién.'f‘"'

It does not purport to describe everything that went on im |

the conversation between Neunreieet'and the reporter. I

“have no way of knowing any teasén that this is not eérr#ct.

The reportet may well have asked the question,~"ﬂave you

"«.»

made a- rceent product sample analysis that did not indieate |

tha presenee of 2,3,7,8 diexin, Neunreiter could hava_;

answered, if that was the case, "Yes, we have made such a

recent product asnalysis,"and thenxso'stated here.

Q ‘(By*Mr. carr) Mr, Park, ‘to refresh your: menoryﬁff 

as to the June 8 news release OSHA'a finding, vhat 1: said -t

was that OSEA had deteeted 300 parta per billdon in the

2 A-Dichlerophenol of what. they thought was 2 3,7,8 TGDD,

or half of which they thought was 2,3, 7 8 ICDD, and also

'MonSanto pqt’ont}a,prgss'release sayiﬁg that thgy have

checked tﬁéié"pradécts down to 10 parts per‘billion.at.a

dgtgctieﬁwi;§e1 of lb'phrgawgarﬂﬁiliidn aad;ﬁavén?t fouﬁd‘i“‘;*

it. That's’ tha press release that was put éut.. Soﬁ,ihe ;-{.?f>
| MR. MuscRAvgz' Object, yoaﬁ Eenor. Counsel 1

épeaks-- because it i3 a mischaracteriiation of theﬁévidénee‘ﬁf

raeent produet*banplc, close quatas.» That 1s a delibarace
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mist&pfesenta:iﬁn by Mr, Carr. It's totally ineconsistent
with this éocuﬁeni.
THR COURT$ Objection is overruled.
Q - (By Mr, Carr) HNow, the reporcef in this cir~-
cﬁmétance 1s géﬁting more apecific. He wanﬁa morefinforna;'ﬂ;

‘tion than‘the press release gives, does he not, sir?

MR. MUSGRAVE: Object, speculation and conjecturp

as to whatvtha reportér is doing or‘net doiﬁg.
THE COURT: Objection is overruled.

Q@  (By Mr. Carr)  ;sn‘t that‘eorreci, Mr. Parﬁ?

‘A I don't kmow, Mr. Carr. He may have just felt
th#t this éuestiou was not answered by the pressktéiéase
aﬁd wanted go“r$1ae 1t;‘ |

Vézv_i’Weli, uéunfeiﬁez gays alljthesa:questions were 
anﬁweftd‘f:om‘the;pr@paéed_qneszioﬂ'aﬂq answer faén. This
‘is;Jhe kept to the prepar§d qu#stiﬁn gnd-aqgwet‘gh#t w#a
supplied or preéared by.him to gnsﬁet.th;se questions. But
in this instance he deviqtéd from it somewhat. He went

fmbre.preeigely and said a reeent-prodﬁet sanp1§ did not

indiegte‘the présencg of'2.3,7,8 Tcnnifof diokin._ Row, Mr. fQﬁ_

Pafk, the thruét;of my question here é;
‘3MR; MUSGRAVE: I object to Ceunsel's speach.
Hegjustrmaae an affirmative atatgméntfbf fact, That was

_neot poéd&;@!vgﬂquestion;_ And it‘ntfestimony»By Counsel dg_-f
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 :tian and then'i'll rule.

to what Mr. Eeunreitef was doing or not doing with tegardﬁ
tovtke §u§§£10ns and answars.’:It's-totally‘1mprop¢r}for
CGuﬁoel to testify and maka-c;ﬁclusionary &tntenentj; I
object to 1t and request it be stricken.
THE GCURTQ My, Carr, pléané’finiah your ques-

)

Q. (By,Mr.FCatr) Iﬁ ghaﬁ fraﬁéwo;k, Mr.»Park. do
you not #grae'thac thig rdpoxger; ;anting more'speeglie’

information,was given 1n£orma:ibn thailﬁould_bo totally

mialeading?'

MR, MUSGRAVE:.Objeet.té'the‘quaszion because it

agsumes a framework that Mr. Carr has testified to rather

than any witness, and Mr. Carr 1s, thetcfore.'tsstifyiag as

to what this reporter waé doing or not deoeing, or what Mr.,

Eeunréité# was doing or not déing.' There's no evidénac of

that, |

“THE COURT: Objaecion is ovérruled. Properly

preparatory té ﬁhs quegticn,‘ané the qﬁeatien as a whele.

Answer the questidn, ple#se, Mt; Pa;k. |
. THE VITNESS: No, I don't agree with that, Mr.

Carr. | “

Q ~ (By Mr. Carr) From this document, does it

indicate that the public and the prese were told the entire

- facts, gh;ﬁ-iq“thg; you did sanple'and.yen did haﬁgﬂbaap;cs]i?i

P
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for speculation and conjecture as to what the oiher.queotienbgi

_ ware‘givéd; and so it's pure speculation and conjecture to

vhe-answgredvquestiqns based upon the prepared question and

bfdund.by.Monsaaté, and then he was told specifically that

-the fgceng-product sample did not indicate the presenag cggt

anaiyges that showed the presehce - indicg;ed the preaeaee.r:b
of 2,3,7,8 TCDD?

MR. MUSGRAVE: Object to the question. It calls|

were that were responded to as set out in,this,»and'there‘s'”a”
no founddtion laid that this witness knows what the other

o

questions were that were asked, what the responses were that

try and answer th;t Questiqn.
THE COURT: Objection is oVerrﬁléd}‘ Answer
the question please. |
THEVWITNESSS The doguﬁent indicates thaﬁ thété
was ailengthy-coﬁversatién betﬁeen Neum?eitgr.and the |
r;portér, #nd that a.number of‘qther qugstiensbwere'asked
and_anéwéred. |
 ‘Q _ (ﬁy’Mr. Carr) VWell, that really isn't what ;?véf%¥
agked you, sir. I've'aéked you &oésn't this dqcument_ |
snggéat that, from what you see there,'unleés you have sonérfi“
add;ﬁionéi facts that you haven't told us,ebout;,ér some

gdditional-knawlédge of what went on at this press eonferoncu{f 

énswer, whiehvdidn't talk about 2,3,7,3 TCDD being there~d¢
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“‘2,3,7,8. ‘Dén':‘yoﬁéon#idef.tha:,bSit,_misieading in,viéﬁ‘
éfvthe kpbwledgé thgtvménsanto.ﬁgd thét'it‘did hqvé eiidéﬁée

,'or i§dieat1ons éf 2,3,7,8 being in‘its‘predﬁct5 |
| ' MR. MUSCRAVE: Object to the queagion’;s ¢.11i§g' 
 vf6r conclus#o§; specu1a£ion; vague %é to whét the décu§§ﬁ§

‘suggests, improper question for this witness.

THE COURT: Objectfion is overruled.

THE WITNESS: .Mt;'cazr;—asjyoa'phiased]in, 1'11

hava to answer that question no.
Q (By-Mr, csrr) All right.  1§§:’5 your judg§§nei:
and 1f you got this dogumgn; and read it; yc#, Mr. P;fk,
wonldvnqt have‘c#lléa ﬁr, Néuﬁ;éiter.an& éaid, fLook, jdu'ra_'
not Seing.caﬁdid and you;ré ﬁiéleé&ing ﬁhe public andvtﬁe |
7' press, you better call up the Post Dispateh, call up Roy

’.Malsne and tell him that while we did have recent produet

sample analyses that 1ndicate no 2 3 7 8 TCDD we've got

otﬁer analyses that do 1ndicate the presence of 2,3,7, 8 TCDD
'Since1yuuvhave the frame of ind';hat you just answgred»to,
‘you, of course, would not tell Neunreiter to do that, would

you, sir?

>’AJ E Ifbhis,cqﬁvérSation’hadkbeén totglly eérreét.»'

.witﬁ:thé reﬁorterland hé iﬁformed the reporter and answerad |

:Well but if he doesn t tell tbe reporuar tha'

ru

.h'all of his Questions properly, there;would be no reason ta;“4**
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youfvg.got 9 tests that show 2,3,7,8 and one that doesn't |

fin_hgra'thét‘isfimptopei;

ﬁeu'did -- if he tells the reporter one tenth of the story,

show it, he's not telling the wholé'é;ory,vig he;~sir? :

A‘ He may have told him tﬁo rgSt.' |

Q "Now yu're épeculating -~ 1 gavevyou -

MR, MUSGRAVE: You're’agkiﬁg-for tﬁe_speenlagidn 7‘
Mr. Carr.
| THE COURT: Objection is overrulada

Q v»(By Mr. Carr) I gave yoﬁ»therhypoth551s,ixt.
Park, based on what we know was in the.ﬁressvréleaség a#d
whafiwe'know is here, and thereiis novieh£i§n’of 2,3,7;8':;’
fbund by ﬁonsanto; That's the hypothegis_l'm aéking you to
accept, sir,

MR. MUSGRAVE: Now I object, your Homor,

" because he's changing horses. Om the ane hand hé’a,;alking;ilg'

aboﬁt.a’numhe? of questions that Roy E;lcne posed, and nbwvfﬁf
he talks aboﬁt a press félease. He's cﬁﬁnging horseé.
- THE COURT: Objection is overruled.
MR, MUSGRAVE: _1-objé;tifo the question ‘as Eéinq ‘
an idpfaper~question and that it be stfieken. | |
| THE COURT: Objection is overruled. The
question is éropef, Answer the questionm, please.

THE WITNESS: I don't see that there's amythiag| =
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‘“i1f5f5 f q;mple,th.g?ark. You know exactly what I m aaking._»

V7_thag 1: 13 ptgper to. give the impression that 1ts ptodueta
dO noteontain ’293"7!8 TCDD__;. is _th‘ﬂ__tb correct, _,sir? could -
'“ydu 5§§weilthﬁt Qﬁeétibnbéﬁecifi¢§lly.sd thét-w§ éoh1d,P?93

 em, Mr, Park. .

t You re asking do 1 feel it is proper or 1mptoper?

‘ tima, June”of '79.-
"thic wac aa appropriate information document hare..' =

' Monaanto had as well, 1srthag garreetg’M:. Bark, 1n yout

’judgﬁgnt} '

'at large that 2 3 7.3 TGBB waa not fcund 1n a reeent ptoduee3f

Q (By us. Carr) In~vi¢ﬁ of the“knowledge £hat'

’Monsanto had as to the presenee of 2 3 7 8 TCDD, you believa 1 

'A E ?I'm trying td_ﬁowerCOnStrnct ydur questién;u

_’Qfﬁ Ia viaw of the kuowledge that Honsanto had thaa =

its ptoduct did 1ndeed have 2 3 7 8 TCDD in 1t.
.MR. MUSGRAVBOF iject to the questieu as -

impronar assumption of facts with regard to this point 1n

| THE COURT: Objection is overruled.

' THE'WITRBSS= 'Basé&“aﬁ'the:knowledge—I hhv¢,Athit’
‘ Qi (By Mr. catr) And baned upon the knowledge that: "
A For him to prepare this internal memorandum,

communicative, whatevér?- o

q Ng; For him to tell the. ptess and the puhlic»~'
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t#bles?

A I see nothiﬂg improper in that.

’Q Is that correct, sir?
A 1 see nothing improper.
Q  All right. ©Now, Mz, Park, let me hand’you a

document marked Plaintiff's Exhibit 1233. Would yoﬁ look
at that, please. Do you‘recog?ize Plaiﬁtiff's Bxhibit 1233
aé a memo written by Dallas Atﬁstrong?‘

A Yes.

Q And that indicates -- have yaﬁ had a ch;ﬁce
to look at the tables -~

A No.

Q © ==~ behind it?

THE COURT: What is that exhibit number?
MR, CARR: 1233, your B¢no:.
THE COURT: Thank you. |

Q {(By Mr. catr) Eavé you haa.an opportunity tp
look at that, plus the tables attached to 1it?

| A Yes,

Q Now,.that shows, does it not, in the wipe tests
there were tetra‘éioxins detected 1in the oné exhiﬁit,the
coentrol room, and Buiiding 237 on thé Control Room»Table;
and in other places #ccording to the exhibit?

A I'm sorry now, Mr. Carr, you're baeck at the

|48
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Q'- iYes; that'é'whereI am.
'A _ ’Okaf; | |
:,Q ~ You see here Cly in the Department 236, found
014 tetra dioxins.._ | |
A »res.. |

Q And-in énother one in 236,,found‘3.2 micrograms

" or nanograms of the tetra dioxins.

A _._It says Cl,. |
:‘Qf ‘C14 you know is the tetras, do you not, sir?
A ‘:VI suppose that's what he_means. »
' SQv "All :ight. And the nexi-table'shows for the --

in the pentachlorophenol and the support girder for the 014,

it shows 7. 3 nanegxams.

f, Ar_ ‘I'm not £amiliar with these designations, Mr,

. Carx. I see the 7.3, and then something.

Q ijOn Building 237. the COnt:ol Room Table.
A Xeg.-b‘ | |
Q | ’,614’;j75'néncgiams.~
A v"_ygs.i , o
. Q Offthe'u;g.
A :Whatever. yes. I see the numbers.
Q ifAnd you see Mr. Malloy deseribes those wipe tests

that they're highe: than those reported by OSHA,

MR. MUSGRAVEt Mr. Azmstrong.
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542 nanograms and these tests are something like == well, one

of questioning. 1It's all repetitive. Its been gone into.

as being in the knowledge of Monsanto prior to going con to

the next point,

ruled.

Q (By Mr. Carr) 1I'm sorry, you're cozreCt. Mr.

Armstrong reports to Mr. Malloy in June of '79 that these are|

higher than reported by OSHA. Do you see that. sir?

A I see the statement the:e, yes.,

Q Yes. And you do remember that OSHA said there wag

ofythem is twice that. ;175fnancgrams or u.g.'s is signifi-

cantly higher than -~ it's twice as high as 642 nanograms.

MR, MUSGRAVE: Your Honor, I object to this line

This witness is not the author of any of these documents that
have been intzoduced, nor is there any evidence that he ever
saw them. I object to it. |

THE COUkE: Mr, Carr,%do you have anything you
wish to séy to the objection? |

MR. CARR: Yes. I wish to establish this point

'TSE COURT: You may proceed, Objection is over-

Q@ (By Mr. Carr) Do you see, sir, that it is talking
about tetra dioxins in various places found in your plant?
A 1f we take the Cl, to refer to the tetra dioxins,

thén-that'would-be correct.

50
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Q

3 o

Yes. Would you mark this as Plaintiff's exhibit |

(Plaintiff's Exhibit 1543 was marked

for identification by the court reporter.) .

(By Mr. Carr) Handing you now Plaintiff's

Bxhibit 1543, and ask you if you recognize that as a question |

“and answer’sheet prepared by Sarah Collins, and you received f

a CQ?y of it dated November 15, 1983,

A
Q

A

. Yes.

Do you see that, sir?

» Yés, 1 do.

MR. CARR: I offer 1543 into evidence, if it

- please the court.

MR, MUSGRAVE: I object to it, your Honor, as

being irrelevant and immaterial, too remote in time to have

any probative value. That ought to cover it.

Q

THE COURTs Okay. It's admitted over objection.

MR, CARR: Could I have 1543-A please.

(Plaintiff's Exxhbit 1543~A was marked

for identification by the court reportex.)

(By Mr. Carr) Mr, Park, do you reéoguize 1543~A |

51
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place at the Krummrich Plant?

not?

‘sentatives to present Monsanto's official position taken

with the public; isn't that correct, sir?

as the page numbered 2 at the top‘én Exhibit 15437
A - Yes, I do.
Q MR, CARR: I offer 1543-A, your Honor.
MR. MUSGRAVE: Same objection.
‘THE covar: Same ruling.
Q (By Mr. Carr) Mr. Park, putting 1543 in a
context, have you read enough of it to recognize that it was

prepared becausé of the certain soilvsampling that had taken

A Ms. Collins indicates that it was prepared for --

in connection with the Krummrich Plant soil sampling program.

Q You and a‘numbet of athers raecelved copies of

this question and answer prepared by Mrs. Collins, did you

A Yes. She was seeking review and comments on it.

Q Now, the questioﬁ and answers are to be used
when :epreSentativgs=o£ Monsanto ﬁeet with the}pzess, aren't
they, sir? Just as we saw earlier, Neunreiter referred to a
qheétion and answét; a prepared queaﬁion and answer-when;talk-
ing about OSHA's findings. That's what the guestion and

answer 1s for, isn't it, sit, to be used by Monsanto repre-

A I would not state it quite that way. .
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attention to the top of page 2, the page numbered 2, It1'

talks about the result of soil samples that were takeh in

-parts per billion. So what this is showing here, you have

Q Well, atate it the way you would state it, sir.

A I would say this is information which théwphblic‘ f

Relations Department tries to gather in order to respond eo_,
press inquiries.
Q" Well, that's fair enough. 1Isn't the purpbse~of ig

so that all of Monsanto's persons that meet with the public

will be saying the same things, have the fuil_knowledge, ful; g

information and be able to respond in the same and consistent

fashion?

A I think the purpose is 80 that whoever is
contacted by the press will be in a poéition to provide
accuraté information to the press. -

Q Now, among other things, it discuséesythe findingsg

in the soil samples cof point -- and I'm now directing your

the Krummxich, Sauget, Illinois Plant, and it gives the o
numerical results as ranging from .5 to .10 paris pér billion

in two samples. Now -- and lh one area'the samp1e was 2.4

from 500 -- from 100 parts per trillion to 500‘par£s per
trillion in two samples, and 2.4 parts per billion in ahoéher.
saﬁple. Isn't that so?

A Thataisn't the way she stéted it, but --
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Q  She said the numbers range from .5, that's 500

parts per trillion, isn't it.~éir?

A Yes.

Q " and ;10'isa100}parts‘pe€ trillion, isn'ﬁ/igg sir.
A Yes, o | | f |

Q "And‘b=4 .. is 2.4 parts pet trillion, isn't it?

‘Isn't that correct, sir?

A ‘Sure, one can make that conversion.
Q | They:Suggestfhheré that‘1t's a couple of inches
below_the surfacé, and you're going to-paVe the area that '

has this dioxin in it :anginb from 100 parts per trillion

to 2.4 pazts péz billion; that”ycu?re'going to pave that

parking lot, and that wili;eliminate any exposure. Do you
see that, sir?. |

A what'a what she states.

“Q . Now farther on dewn I want to direct your atten—

tion to the Question Number'10,wheze it saysvﬁnad you ever
tesﬁed‘fo: TCDD:be£oxe now.® Do fcu see that, sir?
Q“ xow we know thatMonsantofhad,gested'for TCDB

befaze 1983, dou't we, siz?

3'» You re teferring back to
Q  The June of !79.55
,. A . _. 2330 :
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f h$d7£ound PCDD.,

o doéument; 1sn!t‘1t,*sir?

" isn't it, sir?

' taking the wipe samples, we tested'the surface of equipment
”and £u:hituke in the chlorophenol units and their control

'a:easgﬁ Isn't that what you say, Mr., Park?

b‘ - =- £inding, where you had teSted and where yaﬁ _=7

A - Mr, Carr--
| Q - I mean we know that, don't ve, sir?

A No. .All we have is this document here.

Q  Yes., And that June 12th dbcu@ent is a Monsanto

A Yes. But one -~

Q And it is discussing testing'done by Monsanto,

A That's correct. |
| Q And it did £ind TCDD, didn't it, sir?
A . The document indiéﬁtés that there was =- £h§t,- :
they did £ind, whatever it is, a quantitg of Cl,.
Q  wWhich is TCDD, isn't it, sir? |
‘A Yes. That ié'the numbers ﬁtitﬁeh on this document
“_Q You tell the publie here 'We_had tested for TCDD |

by taking wipe samples and found it not to be present. In

A Some of what you said is expressed in 810. |
’:Q ’Didn't Ax;:ead'it exactly as it was said in the
answer to number 107

T
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A, | You didn't :eadvthe whole answe:,'x thought; ﬁi'm:‘;,

. sorry, Mr. Carr, maybe I was 1éoking ové:vit. | | |
Q Let me rgad‘it again. ,The:answe: to the questi§n

‘"Had you ever tesked for TCDD before now?* was, 'We‘had

:estedgfbr TCDD by taking wipe samples and'féund it not to be |

present. In taking the wipe samples, we tested the sﬁtfaee

of equipment and furniture in the éhlorophenol units ana;v‘>

_their control areas.” Isn't that what it says, sir?

A That is correct.

Q And we know in the control aréasvyou found TCDD

" on the control room table;" We khow that}‘don‘tvwe, sir?

Mr. Carr, I don't know that,

The document: shows that,doesn't it, sir?

oo W

Iguwhat you have there taken from a tablé -

- Q Why don't ycu answer the queStian youtself, by

looking at tbé'tabie that's attached to it.

A I'm etylng to find it.

Q- _whe_eonttol roox table. Do you see that, sir?

 The wégds-GOntrol Room Table, 237 and the .175 and the Cl,7

20 ||

A Yes, I see it.

Q ‘Aadvyon sea that~this_saya_contzol Room Table.

';_Do y9u°see there it says Control Room Table?

A Yes,

s S 'And‘ i175 on the Control. Rbom‘tloeg. Do yoﬁ see | 55
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Q And that document shows that you tested in 1979

‘and found TCDD on the Conttol Room table, doesn't it, sit?

A It appears torindieate that. ,

Q  Yes. And what you told the public in 1983
wasn't the truth, was it, sir? -

A Thete 8 no inaication that we told tha public

in 1983' Mr. Carto

Q Isn't that what you used to respond to the publie‘

requests?
A Not necessarily, This is Sarah Collins sending

this'out to people to get their comments. \

Q Well, did you comment, "Hey, that's not correct.

‘You shouldn't say that."?

A I can't recall whether I commented or not.
Q Let me suggest tc¢ you that this is the only

question and answer press release document that was given

to us :elating to this area, unless you have some that you
- know of, unless you know that it was changed, and that this

is not the one that was used. Then I'll atana coztecte& if  7

you know there was some ethexg

A This is not.semathing that I am responsible for,.

Mr. Carr. ’m juat not that familiar with it.

Q Mr, Pa:k, I suggest that you do have a respensih&*f fs7




g

PriNGAL

CO.. BAYUNNE, NJ. Wlvve t Tuam o dL caw

10

12

13

14

15

"~ 16

17

18
19
20
 21
2
23

P A '
| - wasn't true, was it, sir?

do, yes.

lity. You are one of the recipients of it, are you not?

A Iam named as one of those to whom it was
addregsed,
Q  You have an obligation, and Malloy has an

obligation, And“mallcy was the‘man at the‘blant. Malloy is

the one that geceived this ReNO Bxhibit 1233, wasn’t he, sird

A That's correct.

Q It's addrea&eéAté him,

A Yes.

Q Each of you, SmnllirMalioy; Gilhouseﬁ,,McCarville.

Papageorge, Shaneberger, each of you have a responsibility
not just to the plant, but to the public, don't you, sir?

A I don't understand your question, Mr. Carr.

Q You have the responsibility to make sure that the

information that you give out is the truth and not a lie,
don't you, sir? |

A Certainly if we have contact with the public, we

Q }And this is»thegpurpose'fcr this question»and
answer,prépazation was to tell this to the public. Didn't
we establish that already, sir? |

A Yea.

Q  And if this 1s what was told to the public, it
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A I don't know, Mr, Carr. You're assuming Eha% :
this prior thing was cor:eet.‘
Q’ No, I'm saying --
MR. MUSGRAVE; Just a moment, your HOnor.
Q (By‘nx. Carr) 1It's not true, is it, éi:?

MR. MUSGRAVE: May he finish his answer, sir,

| THE COURT: It was not responsive. The objection

is overruled.
Q (By Mr., Carx) If this is what was used and what

wag told to the public, it's not correct, is it, sir? 1It's

not true, is it, sir?.

A I dcn't think your statement is correct, neces—
sarily, Mr. Cazr.

‘Q Mr. Park, 1f ih were told the public, they were

_tolé an untruth, weren't they, sir?

MR. MUSGRAVE: Objection. It's been asked and

answered,
~TBE COURT: Qvez:uleda
9 ~ (By Mr. Carr) AAssumingth’ey were told, sir, |
A I don't know that that is the ease; As you are |

9h§a5ing this, Mr, Carr, I would have to answer no, I don't

think it would be an untr&tb.

Q Well , M. Park, the truth is that you Eound ?EDD

hheze, isn‘t it, six? Isn ¢ that the truth?
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piece of paper, Mr. Carrx.

v‘ he, 81!’? .

A Iﬂdon?t know that that is the truth.
Q  Mr. Park, we just established that that was a
Clys Cl, stands for tetra, you know that, doﬁ!t,you?» 

A | All,yau‘ve established is-tbat's’written.on that

Q That's all we've established?

A fj&ﬂ.ﬁ

Q And_that piece of paper is'teéﬁa done. by Monaaato; 

isn't it, sir, and we eaeabllshed ﬁhat, didn't we, sir?

A By whomever, yes. I don't know that it says - @S

it say on he:efwho‘periaimed the tests? I can remember that -

there was much confusion over wipe sample testing.
| Q I learned from Brian Ward -~ you know who Brian
Ward is, aon‘tlyou,'siré | B
A 1 remember Brian Ward. |
‘Q He took the wipe samplesland'fblldwed them througt

analysis. You know Brian Ward is the man who was doing the

teahinga He was head of that department at that time, wasn't|

A I don't recall what his,positioh was exactly.
Q Don't recall exactly, but tell me what it was,

what his responsibilities were with regard to testing.

A I don't remember his rezponaihilities, but he did3

have to do = he was in our department of Medigine and
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. Environmental Health.

- it describes that he took the wipe samples and followed ‘then

~ in your hand.

Q He had to do with analysis, didn't he, sir? And

throﬁgh. 8o yau did have the information, you dia do the
testing; 1sn't that correct, sir?

A Yes, | .

Q And—thatzinfézmatien w;s of the tgtxa‘fébbbisomér.
you bhad .175 micrograms per square meter.

A That's what you have on our'plaque“there.

Q That's what you had on the exhibit that you hold |

A I don't see that last pa:t.

Q Mr. Park, we just went th:ough it.

A I don't see the micrograms per square meter on

here. | o

. Q You see the 1.75ru.§.?

A Yes. | |

0 They had added to that the M-2 square,‘don'ﬁfthéy,”

 six? | AT
‘A Xes. Thét's different from this.
Q Thét ls different fromthat. The figﬂ:és $ré the

same,‘the control table is the same; isn't that right?
A What do you mean controlltable,'ﬁx. Carr?

Q - Mr. Paxk, why areiyou~doing%thistto>mg."
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A Oh, the heading, I'm sorry.
Q The Control Room Table.
A Yes.
Q

And the information is shown there is that therg

" was TCDD in the wipe samples, isn't it, sir?

‘~A That's what the document indicates.
:Q - And, the:efoxe. the press question and answer

statement is wrong, isn'¢ it. 8ix?

A Not necessatily, This could be wrong, Mr. Carr.
Q Do you have any indicatidn that it's wrong, sir?
a I can recall that there was much confusion over

the taking and analysis of wipe samples. This was one reason

why OSHA decide@ to drop its allegations or violations,

Q Is that right, Mx. Park?
A As I recall.
'Q New, perbaps it'as because OSHA wasn't tolad the

truth by Monsante,

A No. It was bacéuse OSHA . declided to have he
case:that it could bring against us.

Q And somebody from OSHA, I take it, wrote you a

letter to that etfect?

A No,, OSEA went into the administrative court and |

decided to withéraw its allegations.

Q | is thete some doaument they said thay withdxew?
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it wasn’t prosecuted. You know that.

A No. I think I recollect that éhey were withdtawn.»
Q Well, do you have any document that indicates
-that? -
| A No, not off the top of my head.
Q As a matte: of fact, what OSHA would do or not do

| proper question to be asked of this witness.,

- you participated, you yourself participated directly in

: angwering those questions. You know, and the*résyonseg to

A No, there's a ruling by the judge that I mentioned —-

Q No. All it mentions is that thay do not p:osecﬁt

it. It doesn't say they withdrew it. He dismissed it becausq

debends a great deal 6n information that they get from thé
respondent, in this case Monsanto.

MR. MUSGRAVE: Objection, spgculation, conjecture
about what OSHA, an unnamed individual at OSHA, or all |
individuals at OSHA. It's vague and indefinite in that
reséeci; It also ea113'for’speeulaﬁion and conjecture. |

.THE COURT: The objection is qﬁetrﬁled. vIt's'a

THE WITNESS: I would say no.
Q (By Mr. Carr) Mr. Park, you are aware of, and
you égrtieipated in a preeéss whereby OSHA sent you in that
very cace that\you'ré talking about a long list Qf kequests

for information, for responses to long lists of questions, and
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those requests for admission of fact. You recall that, don't

you, Mr., Park?

A I recall the admission, yes.

Q And it was after you :esponded to those questions
that the ease was notffurther prosecuted by OSHA3 isn't that
Vcorrect. aix? . - -

A Well, it was sometime later. - . That was fairly
early on. This was the first step in discove:y.

- Q It was after that, wasn't it, sir?

A Much after. |

MR. CARR: Would yoﬁ mark this'Plaintiff’s

Bxhibit, please.

(Plaintiff's Exhibits 1544 and 1545 were marked

for identificatidn by the'eouzt reporter,)

| Q (By Mr, Carr) Mr. Park, I'll hand you what's
been marked Plaintiff's Exhibit 1544 and ask you if you

recognize that exhibit as the OSHA's Request for Admissions,

- addressed to Monsanto, and Plaintiff's Exhibit 1545 as

Monsanto's response to that Request for Admissions.
A Yes, I do.

MR. CARR: I affer thoge two exhibits into

evidence, if it ple28e the court.
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~ that I've given you earlier are applying during this break

not a mano of Januazy 5, 1981 referring to wvipe samples.,

MR.‘MBSGRAVES The same objections. ‘This is all

irrelevant and immaterial, your Honor. It deals with another

ptoceeding handled by Prank Pellegrini, another lawyer. This|

is irrelevant and immateria1 to any 1séue’in the lawsuit.
THE COURT: The bbjection is overruled. They'fe
b§th adﬂitﬁed over objection. Mr, Carr, before you go 1ntb.
tﬁis, is this a good point to break for lunch?
| ﬁs,*éanxa Yes, your Honor,
THE COﬁRmz Ladieg and géntlemen. we will break

for lnnéh at th;s time. I would remind you the admonishménté
alsé. Wéfll resume again at 1300. Court is in recess.
(Lunehuieeess.)
THE COURT: Mr. Carx.

(Plaintiff's Exhibit 1546 was marked

for identification by the court reporter.)

Q (By Mr. Carr) Mr. Park; I hand you what's now

been marked Plaintiff's Exhibit 1546, and ask you if that is

Could yeu-answez,tha queshion?A,
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~Plant. And even if it did, again we would object on the

_ this lawsuit, have no probative value.

A I'm sorry. I didn't know you were addressing mé,

Mr. Carr. I didn't hear the question.,

Q The exhibit that I handed you, Mr. Park ==
A erBO -
Q - Plaintiff's Exhibit 1546 15 a memo dated

Janaury 5, 1981, referring to dioxin wipe samples, is it nét.

six?

“A Yes,

Q It's addressed to Wa:d and Bohl in St; Louis, and |

to Keating in St. Louis as well, is it not, sir?
A Well, it's addressed to Ward and Bohl. It shows
copies to Keating and some othersé |
| .} 'MR. CARR: I offer this exhibit into evidence, if
it please the cou:t.f. | |
MR. MUSGRAVE: _Your Hohor, I object to this. It
aealéqwith.a dlffe:ent plant, appaxtntly Wést Footseray, th

has nothing to do with this lawsuit, much less the Krummrich
basis that it'#{irrelevaﬁt and immaterial to any issue in

THE COURT: It's admitted over objection.
Q (By’Mr. Carr) Aand, Mr. Park, you see the very
firét sentence of that, contrary to what ir. Musgtave said,

refers to wipe samples taken in the Rrummrich Plant, doesn't
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ehen. The document speaks for itself.

‘question was directed to the first sentence., It was no&-an'
: improper qnestiﬁn._"
‘this dealing with West Fcotscray,

 tofdo~with;Krummrich 13 exactly what you said, counsel. The

 ,same Ward that wtate the memo that we've been dealing with

. on the wipe samples? If we can find it again,

1t’ Sit?lbv

MR. MUSGRAVE: Object to- aounsel's comment. youz 1

1Kenoz, becausa he has not read the entire document, ohviously1_

THE COURT3 °5j93t10n»is overruled.  The

MR. MUSGRAVE: I beiieve, yon: Honex, my commants -

wera with xegazd to his say;ng contrary to what I said about‘v* o

MR CARR:- You gaid this didn't have anything

very firat sentence aeals with Krummrich.
A (By Mr. Caxz) ‘Doesn't it, M:. Park?
THE,QOURT: Thé objection isiévertuled.
THE WITNESS: The first sentence does mention ﬁhe
Krummrich Plant. | |
MR, CARRe Will you paSS that exhibit to the quYﬁv
please. |

Q} ' (By Mr. Catr) You recognize B.G. Ward as thev

MR. MUSGRAVE: Plaintiff's 1233, Mr. Carr?

MR. CARRt 1I'm not sure, Counsel.
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MR, MUSGRAVE: It was not written by wWard.

MR, CARR:y Yes. Ward is refef;ed to in Bxhibit

1233,

THE WITNESS: I would assume that it is,
Q (By Mr. Carr) And does -- and it does éay, does
it not,"Dioxin was detected in wipe samples taken in the

chlorophenol unit at the H.G.'Krummzieh plant in Pebruary,

. 1979." Doesn't it say that?

A Yes, that's the first Seﬁience.
Q " And that is an affirmation or an agreement with

the exhibit that we previously had been discussing, that is

Plaintiff's Exhlbit 1233, is it not, sir?

A Well, it's written by someone in Australia, I

guess he's just maybe teyeéting what he's heard.

Q I wonder if you couldn't answér‘my question; Mr.
Pa!'kt |
A Well, I would say no, it appears to be repeating

something he's heard.

Q Does it not gsay that it was detected ih the

~ chlorophenol unit at the W.G. Rrummrich Plant in February of

. '79?

A Yes.
Q And isn't that the plant that we've been talking

about?
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A Yes.
Q@  And isn't it wipe Samples that were from»the
| Kfuﬁmrieh Plant that we're talking about? | B
A Yes, we Qer@. :
Q‘ And isn't -- doesn't this exhibit show the other

you yecognize that as a’Monsanto document dealihg with Build-

1233 is handwritten and the document you have nbw, 1547, has

Exhibit 1233, show that dioxin was detected in the wipe
samples taken from the Krummrich Plant? |
A Yes.

MR. CARR: .wOuld,you mark this as an exhibit.

(Plaintiff's Exhibit 1547 was marked

for identification'by the court reporter.)

Q (By Mr. Carr) I hand you now:what’s been marked
Plaintiff's Exhibit Number 1547, and it's the only copy I-

have, 80 let me show it to Counsel first. ‘Let me ask you if

ings 236 and 237, and describing the same samplings that we

have pteviausly discussed as attached to Exhibit 1233, only

the results typed.
A If you're asking me if 1t is, Mr. Carr, 1'11 have
to take time to check them. I haven't seen this before.

Q . That's what I want you to do.

-1 69
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' does it not, sir?.

: and7€ﬁis is ndt.‘

" Just confirm for me, if you‘wOuld, that they're talking about

~_the same buildings, the same places. There's the same_date.

A .Well;,we':e comparing Table 1 of the document you
have jusé handed me last, 1547, and ==
- Q First of all, confizm-that they'te_ta1k1ng abOut'

thevséme‘buildings and the same areas from the same buildings,

Mr. Park.
A | Is there a page‘to this document ==
Q _You have,théldocumént}as it was given to me, Mr.
Pakk; | |
A - It déesn't say ﬁhich location ==

Q  Mr. Park, it does say. It says Building 336,
Biower Motor Housing. ‘ s S o
A Yes..

Q And it says Building 236, Blower Motor Housing,
‘A', 4Yes,v'But this is attached to a Monsanto memo,

Q That is also a Monsanto memo. It was given to

me ~= you see the "Confidential® stamp, you see the C.O. numbgr.

A Yes, sir.

Q . It's\a Monsénto document, it was given to me.

A I,sée the same date. I see the same building»'

number here.
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- 6/6/79,

Q You see the same part Of the building, Blbwer

' Motor Housing,; and walls, control tables, and things 0f that

- sort that they're taking the wipe samples.

A Mr. Carr, this most recent docuﬁent says, 'Blowez
ﬁotax Heusing Outside Walls," this says "Blower Motor Haus&ng
Pop éover.” You'ré agking me tovdistinguish documents I'm
not familia: with., But they appear é% Ee'ditfetent té-me¢ »

| Q. Well. whether they are.different et not. you |
recognize these as bulldings examined on 6/6/79, don't you,
sir?

A I see these numbg:s'acresg here-‘

MR. MUSGRAVE: Whére does it say they were .
examined on 6/6/79, Mr. Carr?
MR.vcaga: The date at the top of the page,

MR. MUSGRAVE: 1Is the word "examined” there? .

‘ MR, CARR: No, Counsel, the word isn't there;fit
. says, "Wipe sample 1A - Building 236, 6/6/79, 1315 hcn£$§

Blower Métor Housing Outside Wall, six'by gix area of.wipe,‘

Q - {BY MrQ Carr) Now it alsa descxibes on the :'
Exhibit 1233. does it not, sir, Bailding 236, 6/6/79, Blnwex
Motor Housing six by 8ix area wiped? Youvsee‘that, sir?»

A But it says *Top eaver,' and not outside walls,

g o weil, there's a little more»informatieh on 6ne'thanﬂ'7’
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there is on the other.

| YA | ?h::e?é different information.

@ 1f it is a different test, that's fine‘wigh me.
I do#'t quarkél with that, But if you will look at the inside
page, it'# fine with me that it_is more, beéause‘iﬁ showé mord
tésts aﬁd mo:eafindings. Now if;ygu look at the inside pages
dé'you.see.»sir; thatvthey have wiée numbers 1~A, 2~A, 3~A,_‘
4-a, 5-A, 6-A, 7-A and 8-A7 | | |
| A I-éee that,'

o And wipe number 1-A is the Blower Motor Housing

~0utside Walls, Buildiag,zsé, is it not, sir? |
A Yes. -

Q l And_they found there 2,160 nanograms of dloxin
pe:.wipég did they not, sir? |

A That appears to be what it séys.

Q And,ﬁip# swa,vwhieﬁ,is-the vertical support
vgixdét in Building 236, southeast of the foreman's office,
they feﬁna 1n,5¥A 200 nanoé:a&s of dioxin per wipe in the.

| ﬁeﬁxa 4 column, did they not, sir? |

A That's correct.

@ And in the 6-A -= 6-A —- that was 210 for 5-A ==

and the 6~A column it's 200 nanograms per wipe, which is the
table in the Control Rooms Do you see that, sir?

A Yes, I do..

72
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“*iigfgf‘fvgpmcezning many of ghegé questions. -

MR. MUSGRAVE& Let my ebjection be a continuing

objection to this. t’s all zepehitive, yout Hono:. It'

been gone through'this morning. 1@'3 been gone thrqugh wigh.

othht.witnesaes.‘ Just all :epetitive.

?BE COURTs Continuing objection noteé.

Q (By Mr. Carr) ¥ouAaee in the next lower column,

-QI-A. wipe sample found 1700 nanog:ams of dioxin in the wipe :

on sampla 1-&. ’

A 1 see that number.

Q . Now, Mx. Park, referring now to the xxhibits 1544
‘and 1545, which I*ve‘p:eviously givan,ycu.vand~which_have ;

‘been passed to the juzy.'if you would please, sir.

A YGSQ 4

Q_ 1544 is a request that was snbwitted to y@u that
'you took to vaxious people at you: plant and got 1nput from

- them ag to how to answer-these queshieas, aia.you net. si:? -

A I sent capiaa of it, as I recall, to different
~*Q‘v' And they :esponded to you as to how they thought

these varieus qaestions ahoulé be answeted, did they ‘not,

:si;?-

A think 1 received responses ftom.sama. I'm

:not sare from all. whezewvas,aamep I think, eonfusion'
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- 1y prepared the submission to OSHA, the response.

information of his own, 4id he, sir?

Q and then you pzepazéd the information that was
givén‘-r you prepared these responses from the information
givén.you by these various people, Dr. Wilsoﬁ and othé:: |
peéple'that gave you information, you prepared these
#ﬁsP@ﬁsesg.did you not, sir?

A No, Mr. Carr. As I recall, there was further

discussion, and then retained counsel, outside counsel ac&ﬁaléa

Q Wali. he yxepézeé these responses basad upon
1n£6tmation given to him by Monsanto employees, did he not,
sir? . |

A Well, as a result of discussicns.

Q Well, as a result of discussions. He had no

A He would have received information concerning
the Mensanto facility from Monsanto employees.

Q ,Yas. And'based upon the information that you at
Monsanto gave him, he prépared these responées to these

Requests for Admissions, did he not, sir?

A Well, not me personally.
Q sir?
 3 No., Not me personally.
Q }I»sa£d he p:epézed-

A . .

_Yes, he pte?axeé them,

o
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£iled, did you not; sir?.

in this case also had asked Monsanto in court documents «- I

Q With yenz.heipyland you saw it before it gcé

A ) ,v'!ea.v

Q  Now, you'‘re, of course, aware .that the plaintiffs

reeognize:}hat these responses that you'filed were not responges

to xequestﬁvfileé in a court. It's before the OSHA Review
COmmiséion. ﬁut you do know that in this‘case,-Mons#nte was
élse asked to admit the-hzuthsicf eetiain facts. |

You know that, or did you know that that‘tgok';wc."
in this case? |

A This Requesg‘fa: Admiasiens?

Q No._JI*m.new-talking’ahout Requests for Admissions

'$n,§aeg-thatywe:e filed inuthis-easa by Monsanto's lawyers;
based abnginfermaeion given the Monsante lawyers by Monsanto
eopte. B _
| A kwhe’ease»uhae’we?xe in trial with?
Q That we're eﬁx:ently in t¥ial on.
’A j I‘m_het £§m111a:'wi§h that, Mr. c#:ry
Q ~ You had nothing ﬁa d@p I také;it. or did'you,vair4
hav¢.§nyuhing'tg‘do wiih the erparationiof tha‘gnswats to
Reqaesﬁs for Admissiongai Faet>thég was filed 1hkthis case
that.wa*:a'atying,here,fthe»kemaar‘ease? pid you haée any-

thing to do with that, siz?

:
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'isn't that correct, sir?

- citation, and that the inspection took pléce, and that you .

Counsel going thrdugh this document also be-notéd again on
the basls of relevancy and materiality, and no ptobative

value.

A Noe \
Q "All right. So let's discuss then what you did

have to do with, Mr. Park, namely these énsﬁets that you gave

to these réquests. Now you have responded =- firat of}all,7"'

it's clear that they'’re talking about the Krimmrich Pl&ntr

A Yes.

Q -And they ask you to admit,thaé OSHA aid conduétvar
1nspection between February 7 and Pebruary 23 of *79.
| A Yes.

Q And, of course, you admit that they filed the

have certain empldyees,'and that you manufacturediéhloronateé.'

phenols at your plant for more than 30 years. That would be
question number 5 or 6, I'm SOrry. J

MR, MUSGRAVE: Your Honor; may my objeation‘to

THE COURTs The objection is noted, and it is
overruled. I will take it ag a continuing objection.
MR. MUSGRAVE: Thank you.

Q (By Mr. Carr} You also admit that orhhochlord?

fbﬁéﬁ%iﬂwégﬁﬁahﬁfébturedﬁim”Débartment*237;5isn!t-thgtfcortectﬂ 76
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A Let's see. This is number what, Mr. Carr?
Q ﬁhmber 7, 8ic.
A Yes. ﬁe'admitted 7-b.

Q  Now in reguest number 8 they asked you to admit

tﬁat éynthe§1s of chlorinated phencls can proénce-polychlézi-;'
N vnated dibenzenpédioxius, referred to aé.diosin,‘asﬂa by=

”'praduet, and polychlorinated dibenzofurans as a by-}tgdﬁéﬁ;,

do they not, sir?

A Yes;

Yes.

Sir?

» © P DO

That's corxect.,

Q N@w. Mr, Park, you knew. and others at Monsanto

You denied the truth of that, did you not, sir?

ew in 1979, in November of '79 when youfiled these responseg,

' that dioxin had been detected in your chlorinated phenols. .

_ You knew that for a number of years.

A - It was not a by-product as we defined it.

Q Well, what was it, a product?

A 'No. It would be an undesired contéminént;‘if.itl"

was anything.

Q | Well, all zight., Isn't any contaminant uhdesired?:

'_when it's manufaetuzed in a precess, isn't it a by-pxoduct?

;g?s,notzwh§=~yeu 1nkena4te produce,

|
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A Not as that term is ugsed by many people, Mz;»Garz,:'

Q Mzr. Park, is gﬁére‘any‘questien in your mind that
whétktgey were asking you that dioxin is produced in the

synthesis of chlorinated bhenals?

A This type of a tequest by a party in an administtm;_-

tive’hea:ing, it is customaxy:if there is anything not ébtally'_

correct about it to deny it. Therefore, allcg the party who

proposes it to prove it when it comes to hearing, ?herefa:e,:-

there is something that is not correct about this, so it's
denied en that basis,

Q Mr, Park, what you're saying is what you did, if

you. could find some little area there that you thought you

could guarxel with, and be techmnically correct, in so doing

ity you géve a denial instead of an affirmative keSPQnsa§ éidﬁ1
youy sir? | | |
A As-yéu phrase that, I have tg say no, We denied

number 8. We denied number 8. It was not totally correct,

‘and every other one in here that was not totally correct was
~ denied. |
Q Well now, Mr. Park, did you preduce dioxin or not |

. at that plant?

A Not intentionally.

Q  Well, I didn’t ask you whether you did it inten-

tiahally or unintept;anally. 'Bid you produce dioxin .in that 1

78
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plant?

A~ It's -- apparently dioxin was an unwanted contamir

nant that can result from eertainvprecesscé.

Q and you produced it at that plant, didn't you,

'six?f

A Not as a by~product, as I define the term,
Q My qugstian, one at a time. is, sir, did you
produce ikmaﬁmtheiplant?v
A Not intentionally.
| My que#tian is did you product it at the plant.
In a sense it was produced. |

And was it the end product that you were seeking?

-Was it a by~product then?

Q

A

Q

A No.
Q

A Yo,
4]

You either have an ehd product or a by-prodﬂet.

" You've got one of the two, sir.

' No, we don't, Mr. Carr.
oh, is 1§ an1end‘pt@@uct?

It's a contaminant, an'unaesirgd‘éontaminant.

T I

It was preduced, though, wasn't it,six?
MR, MUSGRAVE: Object, It's been asked and
answered, |

MR, CARR: And he said it was produced.

79
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o tive, yes.

- MR, MUSGRAVE: He said in a sense, Mr. Carr.

MR, CARR: Certainly in a sense. That's all I'm

‘talking about. In a sense it was actually one hundred perceny

produced in the Krumnrich Plant, wasn't it, sir?
MR. MUSGRAVE: Object to the question, been
asked and answered.

THE COURT: It has been answered in the affirma-

THE WITNEBS; One hundred percent, you say,
produced? I don't know that I can agree with that.

Q  (By Mr., Carx) Yes. It was produced at the
Kxummxiah Plant, wasn’ﬁ it, Mr. Park?

MR. MUSGRAVE: Object., It's been asked and

answexad-
| THE COURT: Go ahead and answer it.

THE WITNESS: It was produced in the sensé}it
was a kaﬁﬁlt of the manufacturing process, an undesired
eontamiéanﬁ. |

Q (By Mr. Carr) ‘And it was, therefore, a product
of a mauufaaturing process, was it not, sir?
- MR. 'MUSGRAVE: Object. It's been asked and
answered.
‘TBE_COURT: No, it has nok.‘

. THE WITNESS: Not as you're using the term, Mr.

80
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| »'Q  ‘” In any centext. ig it‘s preduced, the end xesult o

' of pxadueed is’ produet, is it not, siz?

; Af M:, carg ==

Q@ Excuse. me, Mr. Park, could we answex that

?.  ‘queation, 80 we can pass on to-anothaz one..:t |
f 'A,. »qu My answex must be no, M:. Ca:x, as we nnder-

.‘atand those tatms. | | | | R
| B Qi when you pxoduce something, yeu make yreductsy S
f_5dnn't y@u, sir? | | u | R '

'Q | Doesn't the word “pioduce" and “?:aduot". aren't_'

v”ehey the sane watd, one is the end xesnlt and the othe: ia
'.:the verk? One 13 the noun, the zeaalt, T | '7 | o
A Vo Mr. Carr, I tried to explain that. You |

‘Isnft'pxeduGG’tha,vetbg #ik? ]
.Thé verb'ofvwhat?' .
.Ian t produce a. vezb, six? |
I will pxoﬂuce, yas, it would be a vetb.:
7i Isn't 9x°duet dezived fxem pzaduce. the ée:b?
_’In a eontext it would be,.z
’In any centext._

» © ® o B O ¥ O

a_  é1-_
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1»' : S Q  : P:gduct is a res@lt Qf producing.
o . | . MR, ,ﬁUSGRAVEs‘ Object. It's beén’asfkfe;d and
anz#eted. | | | .
f,‘4“ L-» - . mHE couRT: It has»ngt.’ 0verru1ed; i
’ 5 1 i I THE WITNESS3: Semantics, Mx.‘cqair'.' |
) 6'  E .  Q : ’(By Mx.'Catr) Indeed, we ére; That,lmr.‘Paxk,
o i 18 exaégly;the peint, that you cannot escape‘frqﬁ the éonclu*_
*? é‘ r'.§i§p thét diéxin was a»bywproduct bécausevit wagn‘tvthq'énd
91 | .ptéduct. It wasdft that whiéh you were Gant;ng to pxodﬁéq¥
'”‘10» | ; MR, MUSGRAVE:,‘Objeet to Cgunsel's quééh; Ié?s
T |  net_a question; It's Counsel's opinion, It's cOunaé;Ys
"]2 ":}canclqsi6ns; 'Request it be stricken, the jury insﬁtugtéd to |
| aisregara ie. | |
 j45_‘ . ;THE COURT: The objection is overruled. Answer
;,5.  ’§he:qaestion, please, Mr. Park.
“' }6  o '..  ‘; THE WITNESS: No. |
‘ | | | (By Mﬁ. Cari) You wénted to produce it, then,

17|

,;Wés it a product?

Q

1| A W
o l§‘> a
A

?;25,: It was a by-product. It was not a by-product,
S8 TR SO MR, MUSGRAVE: Objection, |

| N 'THE COURT: Objection is_overxuied.

) 23 . . Q (By an Carr) Now yéu've gone one gggp fattheg v

”*tf;g{f;j \ang stgp¢at;a kimef’please...ﬂhea'ygu.havg ¢qn£$:m¢d'an&;gh@ N
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we don t —
.”your’anbr,ﬁthat it waS»in a sense pxoduced. It is not a
1corxect cha:acterization of the hestimany of Mx. Patk.

1kind of ptoduct, isn't it. sir?

‘oneess, what is it ‘then?

ceu:t has aonfirmea it 1t was a product.
MR; MUSGRAVE: iject. »
T&Ercounxs Obaection is ove::uled.
’fTHB:wiTNﬁSSs No, I didn't confi:m that. -

' Qf (By Mz. carr) Mz. Park. I want you to assume,

’,_MR;>MnSGRAVE:} I ebject furthe:, the testimony,

THE COURT° Objaetion is avexruled.,

’;Q (By Mr. Carr) Now, if it was pxoduced, ie 13 somq_

A No,,it's not, Mr. carr.

: Q  What is it if ~= if it's a :esult of a pzadueing

’.uh?' “It is an unwanted aontaminant.“'
‘Q And that is a product, isn t it, sxr?
”i ‘ No, it is not.
e ;(What 1s a product?
A L‘A pt@duet is something we pxéducevand ma:ket. .1

And market as a product.

- R o)

- ean't yau have preducts that you never mazket; sir? 

fmé@; Not in the sense in which ve use the tctm..; 78§ g

A pxoduet is a@mething that you p:oduce and maxkeﬁ?_' 
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For example, as a result of ptoduetion -—
Q Whatbis a by-product, sirc? |
| MR, MUSGRAVE: Just a minute, Mx. Cérr, maj‘he 
‘£inish? | | |

. MR. CARR: No.

MR. MUSGRAVE: Your Honor, may the witnessﬁtiniah‘

‘his answer?
THE COURT: No.

MR. MUSGRAVE: Nay my objection as to the Court's

. refusal to let the witness -~

THE COURT: I said it was overruled,
MR. MUSGRAVE: I just want to make sure my
objection was noted.

THE COURT: Your objection is fully notedfl HE »

Carr, you may proceed.

.Q (By Mr. Carrx) What is a by—pxdéuct,'uz.‘ratk?_

A " Commonly used definition is that it would be a

 secondary produced product that is marketed.

Q By-products are marketed?
A Yes.
Q  And because you don't sell dioxin as such, you

" don't consider it a by~-product?

Q Do yeu sell it, however?

84
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 to sell it,

it?

A '
Q
wﬁen.yéu‘fe
A
TQ‘v”
,that youixe
. A’

L

the product

A"“
A

e

chloxine,'it has in it chlorinated»phenols; it has in‘it

‘dioxin, doasn’t it. sir?

A

Q

. aren't you,

 marketing it, aren't you, sir?

,,35: :

. No, aotlintentionally.-

Mr. Carr --

I'd»have.to go check. Pe:haps in ‘tiny qnantities.

,selling,'don't you, sir?.

-And you are marketing that, aren't you, sit?

fAnd that product has in it phenol. 1t has in it

I didn't ask you intentionally. Oh, you dc iutenﬁ 

you know 1t's in the product when you re 3e111ng

 Excdse me, Mr. Park., You know it's in the product

selling it, don't you, sir?

Whateve:fQuantity- QYou know it's in the p:aduct,’*

Not as a product.

,It's’in.the product yoﬁ're,selling;. It's part of |

thaﬁ,yéu're selling; isn't it, sir?

In tiny amounts;

We're matketing the product‘

It may have trace amounts of unwanted impurities."

And you ara 8elling these unwanteﬂ impurities,

sir? They're_part;of the product, ‘and you're

'355§ m§?'b$‘§§é$¢nt ing§h6 piQdﬂqt;/ﬁbeing.métgeéehgiés
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’yca is whether or mot you've researched or suthorized researd

‘don't you, sir?

. dioxin is a potential by-product in the manufacture of

Qg  Yes. Now thﬁ»next question that thqy'yé asked,
in the formation of dioxin, and you admit thae_you'did-se;
A Yes.
Q Then the next one they ask you is whether or not

studies prepared by or for Respondent have determined that

chlorinated phenols, and you deny that also, don't you, air?

A Because of a difference in opinion about the mean—

ing of the guestion, yes, we deny that,
Q You deny that in the same szense that you denied |
question number 8§, dién't you?C ‘
| av weli; it was denied. | | .
Q You daniéd it for the same reasons ye& denied
number 8; isn't that correct, sir?
A That and there may well have been othex_xeaseak
heza. | | |
Q ,whg next queatiea,»nambex i1t, they ask yeﬁ. *The

ﬁezm‘ﬁioxin:xefe:a to 7% different compounds, ¢e§oaéeat ﬁyca'

the location of the chlorina atoms within the dioxin maleﬁaiar

structure,® and you deny the truth of that, don't you, sir?
A Yes, |

Q why do yom éény that, sir?

:h{

|86
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g ~have said 75. 1Isn't that exactly what they're saying hete;.
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0

, not what the question was that was asked. )

_‘you and your scientists and your chemzsts, and ev&xybody else

-sir?

Qnesﬁion that's at hand.

m# ::$iwhat peeple might generally think.

- A The tésPonse states because diéxin“reféts'té'a""'

broad class of compounds estimated to exceed 10 000 in numbez.ff-”’ g

Q | And it isn't commonly tefe:red to that thete a:e

75 -

MR, MUSGRAVE: Object to: that,your aoaoz. Thitfs77

THE COURT: Number 11?
- MR. MUSGRAVE: Yes.
THE COURT: - Overruled.

‘MR, MUSGRAVE: Number 11?

THE COURT: Number 11. You may proceed, Mr. Carr«vv

Q- (By Mz, Carr) Isn‘t that what your lawyers and
has said that there are 75 different dxoxin 1somets?
MR. MUSGRAVE: Object. It's i:relevant.
Q  (By Mr. Carr) Some people have said 72, others
'MR. MUSGRAVE: I object, it's irrelevant to the

'THE WITNESS: No, Mr. Carr,

MR. MUSGRAVE:. And the.question speakavfoz itseli;

" 3:f:a§”€0'ﬁhat was. asked. There's no word commonly in thetey or |
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‘question, ’It!s,xelevant;.

 of the qﬁes:ion.'your Honor. The guestion in its entirety

’paraghtasing of the. question.

-*dénieaxthat.the tern tetrachlorodibenZdup—diexin refers to
22 petentiai isomers, each containing four chlorine atoms in

.differgnt locations. You denied that, didn't you, sir?

'THE COURT:' Objection is overruled. It's a propex

Q (By,mr;jcérr), pid you answer‘the queétion,}uxf
Patk?'. | | |
A I did, Mt. Carr. The answer wés»no.
i Q ' And number 12, you deny that tetrachlorodibenso-p€

aiéxiﬁ tefers to 22 potentialrisomers, each containing»fout o
chlorine atoms in varying locations, don't you, sir?

MR, MUSGRAVE: _Objeation. It’a a misstatement
must be read, your Honor, and he is not doing that. He's
taking it out of context.

THE COURT: Objection is overruled. It's a proper

Q (By Mr, Carr) Excuse me. My question is you

A  As you have Siated, 1 havé to say no,’M:_:.» carr.«
Q X well; did you admit that, air?
A That question was not one of thaae in tha Request

for Admissions.
Q@  That questicn is not ~-

A . You didn' g.zead the whole question, Mr. Carr.
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MR. MUSGRAVE: ' The one you just read, Mr. Carr,

is not what was asked, Mr. Carr.

0 (By Mr. Carr) What did I just ask you —-—

A Would you like me té read the entire guestion 12?
Q You tell me.

A»l You left out the paren statement --

Q Hereinafter referred to as TCDD,’didn;t I, sir?
‘A ~ Yes.

Q Did it change the meaning oflthevquestion by

leaving that out, sir?

A I think you did.

0 How so, sir?

A Because TCDD -- the term TCDD is used elsewhere
in here in anothér manner, .a confusing,m;hner which raises
questions as to what was intended by the asker of theseb
questibns.

Q You don't understand that TCDD is referring to

tetrachlorodibenzo—p—dioxin, exactly as they say there, tetra-

chlorOdibenzo-p-&iOxin, hereinafter referred to as TCDD?

A The next question he says it's a toxic compound.
Q Let's look at guestion number 12 first of all.
A Yes. We denied this because of confusion over the

definition of TCDD by the asking party.

Q@  And where is the confusion over what is a tetra --
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) what is 7CDD?

’ c@n@@und, dan't you, 8ir?

_document, you see, at least at the time we dealt with this.

n?ﬁrk of the word compound? Is theré'some word --

f;_ambiguity, eonaerning use ef this term.

A Did the asker of these questions Lntend ‘that that

 £§tm.ﬁean‘an isomer, a compound, a specific_entity, or a b:oaé,

qrcup'6£ enéities,‘or what?

Q You can't see? He says it tefets to 22 potential |

iSéﬁé:s; You're denying that, aren't you,‘sir?
) A Yeso

rQ » And you also deny number 13, that TCDD 18 a toxie

A' Yes.,
 Q':‘ W§11; y¢u kﬁow it 1§’g toxic eoﬁpound, don't you,
sir? | |
A  It{s‘not a compound.
Q Wﬁaﬁ is it, sir?
‘A That's a questioh —
'fQ' It ié;a‘cdmpound'—f
A We are limited by the termé'used in this‘

Q Well aoes thlB somehow or other define compaund

A There was enough 1nconsistencies and confusion,

'S Where, sir?
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this moment.

deny it and then the first party will come back and ask the

 Aj‘ V;I'guess in’11;712, 13.--
Q  Where is the use of the word "compound" confusing?
‘A -  -*vand furthéf on. It appears to refer to a set

cfgisomers'in lz,fthen'he's talking about, appa:ently; a
specific compound in’ 13,
‘ Q’. - What is a compound, sir?

A '.i'm>n¢t sure I know in the context_of_this_at =

Q- Dpid anybody téll you that TCDD was not a éompbund?j'

A As defined in this document.
Q  In any document, anywhere.
A . No, no, we'revlimited to this document, Mr.'Carr;

when we answered it.

o 1s comp§u§d défined in this document?

_A> v_-The word compound‘was nbt-aefined,'which'waé
uﬁforfunaté.’ . |

Qv  1 Allfright.‘-Then‘you Uséd the cémmon; éccéptéd‘

defipition of dOmpound, wouldn't you, Mr. Park?

A No, we wouldnft'because --
Q B Well} whatvwould_you use'then, sir?
A ‘ The‘common»practice throughout the trade is to

Questionvf- ‘

Q@ I'm talking about the word compound, sir.

91



FORM IL 248

PENGAD CO., BAYONNE, N.J. 07002

10

11

12

13
14
15

16

17

18

19

20

21

22

23

24

A It wasn't clear to us what he meant.

Q what does it mean to you, sir? |

A The guestion was what did‘it,mean.to the OSHA
”attotney.

gompound'mean to you?

ius_advice'on this raised a question cohcernihg what it meant.

,hQVQ said the:e are a number of compounds that could fall

A Yes, I'm trying to say.

Q . What is the meaning of‘the word compound?

A The party that asks the question,er.,Ca:r>-
Q ~ Excuse me, I'm asking you‘the question at this

time, what is the meaning of the word compoﬁnd.

Q My question to you, Mr, Park, what dces the word

A I'm not sure whatlit‘would mean.

Q - I'm asking you, M. Park, what it ﬁeans to you.

A I don't know, Mr. Ca#r,

Q Then if you don'ﬁ know,'mr. Park, how can you deny|

that ietraChlorodibenzo-padioxinvis a compound?

A Because those technical persons who were giving

Q  They told you --
A Théy'were confused’by it.
Q Did they tell you that tetrachlorodibenzo-p=-

dioxin was not a compound, and if so, who told you that?

a I think, perhaps, they did. I think they may
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i kithin*thét TCDDYterm, and thét some of those are'relét;@éiéﬁ'-
 not'toxic. | | | |
| Q well, relatiéely is a modifying word; We‘t?’ﬁ9§ ,;,
'vworxying about the meaning of the word compound now. ﬁ§~"
 passed from that., ‘Because you do know, and you do agree that‘
~ the word compound would encompass a tetrachlorodibgn;OfQ—_:
»v‘dioxinaooeoose'it'is.a compound,‘it's made of“moxeiﬁhon.qge-.':

- sobstance? “ISn't.that correct, sir?

A I don't think so, Mr.,Carr.,
Q Well, what is a compound, if that's not the aase?‘
A In another context, not this document, I would

take it to mean a substance or ohamical.

Q : Well,}dloxln is a_ohemical,'lsn't it, #i#? -
A Dioxin'is‘a large number oﬁ chemicols,-hﬁ#éreds
pashws{ |
| {Q"  And, therefoke,.it‘s a compound, isn't 1t,isiz?
,A vNo, not a compound."
Q | Well, it's not a compound, and that's tho reason

you éenied that?

fA ‘Yes, Because there was something that was not

{cortoct about it.

CI,Q_f What about the word toxic, do you oonsxder that

B | 'it's toxic? Is that the reason you denied it?

;a  . That oould have been a xeaaon tight there,
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: différent.TCDD’isbmets,‘one is more toxic than the other?.

S0 why do you deny that it's toxxc?
‘ :‘” yau'asking that as a questlon, Mx. Carr?
0 | o

‘answer.

"’That’s the teason you denied it, because you have no knowledgq

v:,on that peint; is that correct, sir?

' c@:tect, 80 it was denied.

RN L:;as themost toxic dioxin compound?
2

1Q_ - That could have been?’b

A Yes.

¥

| Q Becaase relativelyvit's"ndt ag toxic as all TCDD -

A SOmé‘are‘relativelyvnonétoxic‘as I'understan&.

| Q ‘Yes. But they're all toxic, aren't they, sir?;,‘v~

| MR, MUSGRAVE: Just a moment. Just a moment. Are
MR, CARR: Yes, indaed. I'm waiting for him to
THE WITNESS: I don't know that they are.

Q . (By Mr. Carr) You don't know that. aAll right,

A No.
Q . Well, why did you deny it?

"‘ A Because one or more thlngs about it that we:e net

f§ ' And you denied also that it's generally recognizeﬂ_"

‘ ‘Af‘ j‘aecogni;edfbyuwhomg Mr.‘¢a:t2

‘A WMo, sir,

|94
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Q or generally recognized by the scientific world

at large.

MR. MUSGRAVE: Where does it say that, Mx. Carx

in the question?
| 'ﬁna CARR: The word generaliy is there in éhe
question. |
| ,Mng_MUSGRAVE:' The wor&s you just put into it,

Mr. Carr, where does it say that in the question?

Q" (Byjmr. Carz) Mz, Park, yeu uﬁéetstaﬁd what the

words "generally recognized“ means, don't you.’air?

A' Not when they come -~ when we're limited by tha
words on this paper.

Q Well, my question is asiae from*thgt, Mr. ?ark,»

you do know what the words "generally récognized' meaﬁs,

don't you, sir?

A 1Wei1, yes, and I‘ébﬁ‘t kndw ~-,

'Q All right. Now,{M?. Pa:k, just one £hing aﬁ-a»
time, ~ You do knew}ﬁhat,the WQras “éaherally reéegni:ed”
peans? . v | o .

'A:f No; 1Nc,’1f yéa'puﬁvthém in a eantext;

AQ': - sir?

A Put them in a context, Mr. Carr.

0 I intend to do so after I get your agreement that |

yéu}kneﬁgﬁhé_mﬁaning of‘those‘commoﬁly used words.
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»ﬁo:ds”“generally~tecognized?'

word “"general?"

 f,mean; is that.cotrect, Mr. Park?

v'write:;

A No, I don't know that I do, Mr. Carr.

Q ~ You don't know that you know the meaning of~the 

A“ Genexally‘iecoénized, no.

Q- Do you know the ﬁeaning of the wéid “§enérél?5 
A I'm not sure I know the preciae meanlng of that‘
Q Do you knew a commonly accepted meaning of the -

A ) ﬁo.
Q  You aon’t knoﬁ that. Do you know the meahingj}l
of the word "recognized?' |
A I know the meaning 0f the word “recognized.
Q You do know the meaning of the word "reeognized?”'
A ves. N |
Q

All“righe. But you don't know what generally

A Mr. Carr --
Q if'yau don't know, we'll péss on, sir.
A Okay. - |
,Q '_xou don't kndw what thé word "geneially' meadé?
A We’didn't know what the writer méént. |

Q Excuse me, Mr. Park, I'm asking you about what YOT}’

~ know the word 'genezally means.- I'm not asking you about thé._--
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talking about is because you're not in that mind of that

to assume,what is the lawye:_érafting these has 1n mind., it

A In many contexts I do know what the werd means,
Mr. Catt, obviously. |
Q All right. Well, appaxently not 80 obviously |

because you denied 1t a moment age that you knew what it

meant.
A .fbkgy. ‘
?Mn.:MUSGRAVEd' Without eontekt.»ng. Carr -~
Q }f(By Mt. carr) AWhat'foﬁ're=9ay1ng now, 1nvthiér

context you don't kn“w what is meant by the use of the words
gene:ally tecognized:" is that cor:ect, siz?
A ‘That's correct.

Q Aﬁd»the-same thing, if ydu're'?- what you're

person, and YQu'd’n't~knaw just preeiséiy what that pe:son‘
means, S0 yeu re just going to assume then that it's to be -~=-
have no attention paié to it, and you' re not going to give it

the'commonly.accepted useage, are you, qir, or meaning?b‘

MR.'MUSGRAVEz Objech to this line of questioning,| -

your Honor. These are questions asked, that have to be

responded t0 1n accordance with rules, and no one is tequire&.

is the éu;y"of the lawyer t© be5spee1£ic with the'quesﬁioﬁ}
s0 théy'eén.be responded to. Itfs unfair’for Mr. Carr to

gueﬂﬁian_in‘thisv:egard, with regard to this dadumént.»by,
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,in these dbeaments is one.

 taking it out of c“ntext of the rulea that govern the

téaéonaea‘that are made.

THE COURT: nis questioning is completely within

the rules that govern Requests for Admissions, common to both

the state court, federal court, and the administrative agency

in #he £gderal systems., The objection is overruled,

@  (By Mr. Carr) Now, Mr. Park, question number 14,

'you denied that 2,3,7,8 TCDD is generally xec69nix§d'to bé

the most toxic of the “tetra" isomers,*didn't you, sir?
A Yes.
Q Well, now you do know in point of fact that

2,3,7,8 TCDD is generally recognized to be the most toxic of

the tetra . isomers, don't you, sir?

A Not as the terms are used in this particular
dogument, Mr. Carr.
Q Well, how on earth -~ what meaning can you get

from that, other than the words, sir?

A If there was anything about it not totally correct ~-
Q what is it that’s‘nat totally correct?
A The term TCDD hag confusion in it as 1t's used

-

Q Tcnn,.they'tall you up above there, 1s short for |

tetrachlorvdibenzo-p~dioxin. You see that, don't you, sir?

A  Yes, I do.

98



¥ ;
N /

FOHM L 241

PENGAD '€CO.,, BAYONNE, N.J. 07002

10

11

12

13

14
15

16

17

18

19

20
21

22

23

2}4,‘ .

TCDD, you see that, don't you, sir?

word -- you-knew what the word "generally® meant,

of law schécl.,yeaIS'ef college --

MR. MUSGRAVE: Just a moment, Mr. Carr. Above
1t says it's 22 isomers, |
Q@  (By Mr. Carr) You see that, don't you, sir, TCDD

is tetrachlorodibenzo-p~dioxin, hereinafter referred to as

A Xes, éirﬂ ' -
Q " They use that term TCDD, tétrachlorodibénzp%p-

dioxin, you see that, sir?

A Yes. -

Q You can read those together?

A Yes, sir.

Q - 8o you khow that that means, 2,3,7,8 tettachlogo»'

‘dibenzo-p-dioxin is generally recognized to be the most toxic|

of the tehra isomers, isn't it, sir?

A}

A There would be another difficulty with the term

"ganerally :eeagn#zed.' and finally with the term 'tetrh;'- ':

Q All right. I thought we agreed we knew what the

A Not in this context, Mr. Carr. I tried to make

that clear., I'm sorry.

0 Well, what do you think it means in this context?|
A Wé'did not know what it meant in this cOntext.
Q My question is what do you as a laﬁyer, a graduate
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that you havethe :1ght.te say we are answer this ta_thé as3ux

That's not the point, Mr. Carr.
Yes, it ié. |

No, it isn't.

o P O W

‘It's exactly the pa@nt.
MR, MUSGRAVE: I object to tha’quastiénmbecausé
it is hot the point. What he may think it means in respondln&
to these qu;stichs is totally irrelevant. Putting his own |
interpretation on words that may have other meaning to other
people. I object to th;t a8 being irrelevant. .
THE COURT: Objection is overruled. x£ is
properly the point in answering the Request tbz.admisaiéns.
You may proceed.

THE WITNESSt I know what it means in a given

context. } 3
Q (By-ux. Cary) Mz, Pagk ==
”'A I daia éét know what it meant 15 this context,
Q Then you c¢ould have reaﬁendeé to that, "We believé

the word generally means," and then give your definition of
the word generally. If you are using the word "generally" in

that sense, our response Of our answer to that reqguest is yes

or no, depending on whatever you want to say. If there is any

thought in your mind about the meaning of the word, you know

ﬁﬁieh that you mean ”gencxaily"méaua 80 and s0. You know that,
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- don't you, Mr. Park?

A .ConnSel:advised to answer it as wevd{d.'
Q Excuse me. My question is you know that,_don't
~you, sir?
A We had the liberty to ahawet it a number of ways,
I'm ﬁure. |
Q. | You coﬁld have made it vez& preeise wh#t you meant.

 the question,

| §01be ghe_méé& toxic of the tetra isomers, didn't you, sir?

wavwhat do you believe, as you sit here today,‘that the}werd ‘
”genetally' meahs? vﬁet me suggest to you that>it meahs that
most pefple believe something to be go. Generally means not
everybody, but mcst_people.» Commonly accepted. Noﬁ that
.e#eryone says 80, but most people say it's so. That's the
word “generally :ecegnized.?_ Genetally»uﬁdexstgod. That's
the way you underét@@@'those tvo words are to be taken, don't
you 4 sir? |

MR, MUSGRAVE: Object to the multiple form of

THE COURT: Objection is overruled.

THE WITNESS: I would have»to answer no, Mr. Carr,

Q  (By Mr, Carr) I'm sorry?
A I would have to answer no.
Qt And éo YO& denied that it was generally recognizedq

A That's correct.
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Q | You aiso dénied the next oné, that you had
analyzed samyléi'éf orthochlorophenol prodncgd at the W.G.
Krnmmr#ch Plént for the pzesénee of dioxin, both prior to
and after Febiuazy'7..!7§, didn*t you, sir?

A Yes.

Qr Now, aga;n you know that the truth is that you

did analyze orthOchlozophenol, both before and after February |

the 7th, '79, don't you, sir?
A | . NO,
Q You don't know that, sir? Your chemists khow~_
that. We've_got,the documents in evidence here, sir.
A I @¥n't think that's cc:z;eet., I think =
Q Oh, yes. 13 March of '78 Vulcan asked you to
aﬁalyze for the presence of diexin,'ahdfyou digd. |
MR, MUSGRAVE: In what, Mr. Carrc?
MR, CARR: In orthochlorophenol.
MR&»MUSGRAVEt Crude?

Q (By Mr, Carr) Isn't that'correct, sir?"

A I think that was a different product, Mr. Carr.
- Q You don't know that you'’re selling orthochloro-

phenol to Vulcan and Reichhold éhemical?
A I would assume that oxthochloropheﬁol means the
final product. I beligve the other might be'thererude.,nct

‘the f£inal product.
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Q Do you have a product that you sell at the plant 1
in *79 calleduo:thochlozophen@l? Net the product yau a&ll ,
as okthochlérophenelvctudec You don't»sell anything othet than

’that. are you, air?

A I'm BOLLY, I just don't knew the answer to that.

Q well, if you sell anything other than the erthe-

chlerophen“l crude, 1t's not shown by hhe documents, and yea
.admitted in requcst number 7 that,youvmanu:actured arthoehlard—

_ phenol, and they're talking about theverkhochléiophonél produded

at that plant, aren't they, sir?
PO Request numbe: 15 was a statement or number 15

was simply incer:ect, Mr. Carr,;and-r'm assnming that it was

', because samples of this particular product, the orthochloro-

| phenol itself had not been analyzed.

Q  But you know that'it's not the case. You know

that you've seen «-

A No,
Q == yeu’ve seen the documents where they've

analjzed. I've seen them to you, whete they analyzea the

| otthochlorophanol.
A Crude?
Q - They're not even talking about o:tﬁochletéphenol |

crude, and neither are you. You call it OCP in all btfyeug N

documents, don't you, sir?
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A I don't know, Mr. Carr.

Q  You don't know that. The people that you went

to for these responses knew, though, didn‘'t they, sir?

A I would assume SO,

Q " Over on page -- the next page on question 17;_you -

denﬁ -4vwell. that's not airbo:ne’eoncentraéien of dioxin.
The nexﬁ question, 18, you deny that chiotacne‘is a aympiom‘
of dioxin exposure, d9n't you, sir? | |

A Yes.

Q And you know that it is a symptom of dioxin
expésure, don't you, sir?.

A No., Not as iimited by this document.

Q Mr. Park, do you understand that the witness,
two wiéaesses preceding you, Dr. Roush; toék the poéition'tha
chloracne is the only syéptem of dioxin peisoning. none‘éthe:
He spent weeks here testifying to that. Do you uidérsténd,
sir? |

A Yes. All‘right.

Q :And he sworeAundé: oath that it is =--

MR. MUSGRAVE: Is what? |
7Q (Bﬁ Mrg Gax:)‘-~e,eaused by dioxin poisoning. :
And here you're saying in-this dYcument. that it's not --
" MR. MUSGRAVEi Object. |

Q@ (By Mr. Carr) -- a symptom of dioxin exposure.

|
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‘the Quésticn askad. .The:e's rwo diﬁtexent‘quedtiensa

'Raquest for Admission, Mg, Carr.

'»yéu to agree thaﬁ.ahloracae 13 a symptoa of dioxin exposure.

_ this was considered not to be a totally correct statement.

’?symptam' means, or what the word "chloracne” meant.

. MR. MUSGRAVE: Object, That's contrary to what

,’ﬁg COURT: Objeetxan is overzulod.

PHE wxmﬁssss Ho¢ w«':e merely dcnying this
o (By Mr. Carr) wnll. in ehis xeqacst, it is asking

A Hot in the context of this document. I guess a

couple of things come through to me as posaible reasons why
@ Well, you mist not agree with what the word

A NO.

g  or what tha word “dioxin® meant, or what the word|

*axpasuxe” meant.

- A -Yan.’

o | Is that it, wr. Park, one of those words you dén'ﬁ

know what it means? |
'A  No. We feel the statement as written was not
tmtally corteeu.
Q okay .
A Aﬂdy therefeze. n@t subaect to being admitted.
1 S Wﬁara is it not correct, sir?

For one thing, it's the dose that may —

>
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may not result in chloracne.

other things.

‘doesn’t ask you to sayAthat it's dnly'dioxin»that can cause

CIt's a.simple little statement tha§ yoq’had witnesses here

- testifying under oath for a considerable périod'of time7that

- Not exposure, dose.

Qﬂ ’ ,There's né mention abQut ;f 

>

That's right, there isn't.

There's no mention about dose.

» 0

That's right. Mere exposure to a small amount

0.

A large amount may.

g

Q Yes, that's right.
A

We don't know. But chloracne can be caused by

Q That's true. No d%ubt about that.
A So the statement as written is not whollychtrect}
At least that was the conc1usion- drawn six yearévagOg

Q It doesn't say it‘s,thegcn1Y~symptom, and it

it. ‘It»doesn'i ask you to say the amo&nt that éaniéause it,"

chloracne was a symptom of dioxin expdsu:e;“

MR. MUSGRAVE: Objection, that's not the‘téstimong;

MR. CARR: It's not the»testimony?"
“ MR« MUSGRAVE: Dose. NOt_exposureQ

| THE COURT: Objection is overruled. You may
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~ proceed, Mx. Carr.

| 5 i - Q (By Mr. Carr) Here in order to stop this

3 proceeding that was going on, you undertook to deny the truth
4 : of something that Dr. Roush has pointed out document after
s E document, chloracne is the hallmark of dioxin exposure. |

6 : Chloracné is generally reeoghized as.beinq_eaused by dioxin.

, || exposure. Yet here you deny it, don't you, sir?

é A It's totally false, Mr., Carr.

9 . Q That's totally false? o
10 v A That was not the stopping preceeding.at.all. r?hié'

“’  was merely as you see, this was the first set of interrogato-

i: 13 ries. Those that were not totally correct, we would deny,
- ‘,3 , actually expecging that the plaintiff, OSHA, would come back
o | with some more detailed and more elear‘reQueSts fé: admigaignq.t E
. o Q  Did you tell them'sqmewhere,”did yéu write them |
i 16 I 5:&&@&@gﬁt saying that number 18, we don't know what.yeu'pﬁan"'
; ST ' hy‘that, we d¥n't agree, We don't know what“chloraehe is, or|
; 18 be~mete~pr¢cis¢ about what you mean by symptoms, or be more
gl 19 preéise'what,yeu mean by expésute.. You've got the right, and
é 20 youunderstand.that you have the right, don't you, Mr. Park,
E 21 | 1£_yeu 5e;13ve it's ambiguous, and you don't understand it,
22 you have the right to ebjeet to it? You have the right téf
523v'» say we cannot answer that quéstion because 1t'§ ambiguous, - i
S | ~ because we d%n't understand what it means. You have'the;giﬁhﬁ;:f
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~ to do that, you know that, don't you, Mr. Park?

you more questions if you said, "Hey, we really don't under-

conjecture.

A Yes,
Q But you didn't do that with thase}questions, aid
you, sir?
A He dénied those that were not totally correct.
Q And you didn’t tell them that you,wete denying

it because it was ambiguous, or you &idn’t know what it meantﬂ
you just out right denied it, didn't you, sir?
A Yes,'if it was not cotally correct.

0 Now, don't you reckin that they could have given

stand what you mean by that. Give us more detail, because we |

don't understand what you mean by sympteﬁ,'ox by dloxin, or
by exposure.® |

MR, MUSGRAVE: Object to the speculation and

THE COURT: Objection is overruled.

THE WITNESS: What we followed wés thé common
method of practice, Mr, Carr, advised by a couhsel experienced
in GSHA‘matteréc‘ We fully expected OSHA would come back with

sevérai se:ies'ef que;tions that would define themselves.

Q (By Mr, Carr) But they didn't, did they, sir?
A .1 don't believe they did.
Q  sire
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tion and conjecture. I object to it.

A No. |
@  They took your denials at face value, didn't they,
sir? o | | |
| A No.

MR, MUSGRAVE: Object to that. Objection, speeulﬁf'-'

- tion as to what anyone at OSHA did upon reviewing and :eceivingﬂ'

—

these. Thé:e'a no foundation for that. It's3tetally spagula—

THE COURT: Objection is overruled. |
Q (By Mr. Cazt) Did you write them a letter séying*
to them that if you'll send us some more queations.'mo:e.~
precise questibna, and define every word in your docuﬁent. ot'
the words like compound and symptom, and TCDD, define those
fé:'ma, we can give you another set of answeis?
A No.
- Q  Did you say that to them?

A - No.

Q No. Now on question number 20 you aia admit Ehat:'

a chemical spill took place, dian't you, 51:?‘

A Yes. »

Q Butfyen promptly denied question numbetv21_be¢ausq_

it aidn't consist of orthochlorophenol, did it, sir?
a I think that's correct.

Q  The spill consisted of 2,4-Dichlorophenol that

!
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With a different number?

mmmr

What numbers were m»unawmn«~ six?
I don't nwauww the number..

R > S - I &

zwww.;numw,wwma say then nwww approxinmately 3,000
gallons spilled,; and you denied wwwﬂ as well, didn't you, m»n#

A Yes.

0 Why d@id you deny that one, sir?
.w Because »n‘m waﬂa&nnan.
g zwuw.wu“»znennaﬁa about it?

A aww,ﬂnwﬁn»nw,wwmw the statement says was mwwwwsm

is incorrect.

@ Well, what's »aaennmﬁn about it, sir? wWas it more

110
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noow.mwwaw,ws.wavnswnwx 1979; isn't that right, sir?

A

Q

Yes,

But then they get a little more precise., They

say ﬂwn splll referred to in request number 20, the spill

from yail car number ACFX quqmn don't they, sir?

A

g
mwnw

Yes.

And it did spill from that rail car, aid it not,

No.

What rail caxy did it spill from?

I think it was another rail casg.
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- than 3,000 gallons or less than 3,000 gallons, or what was it;

a I ihink it may =
Q Sir?
A I believe it was more .actually,
Q So because it was more you denied it, even though|

they used the word "approximately,™ is that correct?
' A The statement was incorrect. We would have been
wrong to have confirmed an incorrect statement.

Q  ©Oh, but why couldn’t you say it wasn't 3,000

gallons that spilled, but it was 5,000 gallons that spilled?

Why couldn't you have answered that way?

A Mz, Carr, because that's not thevgractiée.

Q Mr. Park, it's not the practice at Monsanto that
way. But I assure you it is the praetice in many, many other
piace§ £a respon& jugt exactly as i'Ve suggested.v

‘: A' Thét's before ﬁhe OSHA Review eeﬁmisslon;
| MR. MUSGRAVE: Object to Mr. Carr's statement.
' Request that it be stricken.

THE COURT: ijactiqn is overruled.

Q (By Mr. Carr) Mr. Park, now you state there that

_yuu_—éawe;l; you do admit that you analyzed s&baeqﬁént'ta'

the clean~up:of the spill, and that is a true stétemgntg you

“had not analyzed it prior to the clean-up of the spill, had

you, sir?

m
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'A -’ That‘s tight.

7,Q‘ : Now you do admit that 1ou did fine the ptesenee

| ,-eﬁ di@ ﬁn 1n youx analysis. didﬁ't you, six?

o . Are you in item 25. Mr. Carr?
Q . | Xee‘.- ‘

iy f‘ And ‘the next few questions deal with the protectivei»

‘."vBut over on questian 33 you object becanse it's something '
that oceuxzed at sturgean, and you deny what was said thete. 1

utrdon't you, si:? o

A Yes. This was on advice of ccunsel.
'\?HE ﬂ@BRm: "ME. Gaxr, bafcre yeu gat into that,
is this a g@e& point fez a sh@rt break?

MR. CARR: Sure.

THE COUR?: ﬁaﬂies and gentlemen, we'll taka a |

, shozﬁiteéegs ét'thisAtime, and &hen.:esume again. ‘couxt is

in recess.
(short recess.)
(The fcllowing proceedings were had at the bench eut

TBE ¢03Rm: When ean yeu get me the :esp@nse to

" measuzes given fer the woxkers, which you admit we:e corxect."."
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- that motion?
MR. NASSIF: I talked with Bruce, he saié he
éculd have it by next week. |
H THE couﬁrz Sometime next wgek?‘_‘ |
MR, NASSIF: Would that be earlf enoudhf"
THE COURT: Can you make it early next week?

MR. NASSIF: I'll‘trY.‘

THE COURTs That's probably okay.

MR. NASSIF: And the experts yon'te ta1kiag ébout;.

THE COURT: That will be okay. Thank you.

(The following proceedings were had in the presence

and hearing of the jury:)

(Plaintiff's Exhibit 1548 was marked

for identification by the court reporter.)

ZQ‘ ~ (By Mr. Carr) ﬁr. Park, in respoﬁsg to the
request‘to.admit 8a, as I recall your reasoning to that
‘:esPanse,‘yau said:that youw were denying it becéﬁse, or
_éhoulﬁ:be dénied because ii's not a by-product. ?hat.is'the

'faioxin'isrnOt a>by~produa£. Do you recall that, six? |
A Yes. |

Q Now do you consider that you might'bé guilty,aﬁ

RIER
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deceit in denying thét it is a by-product? -

A No. | |

Q I w_ouid like to shOw_you Plaintiff's Exhibit
1548 and see it you’tecognize that‘as an exhibit written by
Wilson on the subject of deceit, if you deny that that is the

by-product. -

ES

: THB COURT Is this 15487 1Is ghét the number?
COURT REPORTER: Yes. | |
" THE WITNESS; Yes, this is a memorandum fiom
James Wilsoh. | |
Q (By Mr.Carr) It's a memorandum to you in
tesponse to your request that he and others, that they givé
you information so ihat'you'can respond,to these OSEA eitation
OSHA requests made in the ¢i§aﬁion. |
| A ‘. Yes._r
MR. CARR: I offer 1548 into evidence, if it
please the Court. |
MR. MUSGRAVE:'.Object on the same basis as the

last exhibit. 1It's irrelevant, immaterial, no probatiQé value

‘and welght qf‘the considerations to the {ssues in this iéwgﬁit,

tion.

THE COURT: Overruled. It's admitted over objec~

 Q (By Mr. Carr) Dr. Wilson in this memo daﬁed

October .the ‘9, 1979, it states with reference to the request
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- that dioxin is a bj-ptoduct in the synthesis of chlorinated

}phenOIS,by saYing, does he not, quote, My dictionary defines  ’

- we will be gullty of deceit if we deny that théy might not -

A That's correct. | |
Q .-And'you did dény that it was a byQPrOduct, didn't
v Ayou¢;a1z?
| A ,k' Yes.
Q Ana Dr. Wilson would eharactétiae that -- well,

as a mattér of tact.(he said, “We will be guilty of deceit if‘

we deny that,” didn't he, sir?

by the gfoup-as to the meaning of the word "by-product,” as

recall it.

?by—ytoduct” as "something produCed in_additicn to the ptincipql

product.® To contaminate is "to make 1mpute by admixture.”

were contaminants in our chlorophenols. However, I'm afraid

alsé.5e~by-ptoauets. Certainly the fact that TCDD concentra=~
tions‘de¢linad‘following certain changes in operating proceduré
at WGK Srgues that ‘they were being,fcrmea'as»by—pzoducts of
manufacture. Espeéialiy since those changes were'deai§neé to
eliminate TCDD formation. o

Isn't that what he says, sir?

a It appears to be what he sald. He was overruled

There‘s-ho disputing the fact that the aforementioned "“dioxins®

Q  Someone can be overruled as to the meaning of wotda?'.:
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‘most, use the term ‘by-peruct” to mean 36mething that is

number 15, that we've already'passed by, and you said that it

chlorophenol produced at the W.G, Krummrich Plant for the

Wbﬁdsuhave meanings. You ean't gverrule someone: as to the.
meaning of the word, caﬁ you, sir?

a The meaninj was his understanding of the term
“by—p:oducﬁ," was different from the way éhe others wduid
commoniy understand it. |

| Q He's reférring to a dictionary. He says it's
sbmething produced in addition to the principal product. That!
exactly what it is, isn;t iﬁ, sir?

A Well, it's an unwanted contaminant is what it is;

It's not a by-product --

Q Whether it's a contaminant or not. It's produced

in addition to the product, isn't it, sir?

A Mr. Carr, as I said earlier, many people, if not

produced and is sold. It w“uld not be the prihcipal ~-

: Q‘ The precise dictionary definition Dr. Wilson gave
you. He pointed out to you that you would be guilty of deceit
if you denied 1t, but nevertheless you denied it; isn't that
correct, sir? |

A In our response to OSHA we denied that.

Q Yes. Now on number 15 -- I'm sorry, on question

was correct to deny that you had analyzed samples of ortho-

116
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~ presence of dioxin prior to February the 7§h._'79.  Do you see |

thgﬁ,'a;r?‘

;A' Yea, I see that. |

Q- And I suggested to you that you had, iude&d, testTd
two samples in 1978. Do you recal; that suggesged that_ho
you? | , -

A xeé, I think X do.

MR, CARR; Would you mark this as an exhibit,

please, | E

(Plaintiff's Exhibit 1549 was marked

for identification by the court reporter.)

Q (By Mr. Ca:g)' It's the only copy i have, 8o I
show it to you first, COunsel. 1549. |
- I hand you what's been marked Plaintiff's Bxhibit 1549
and see if you recWgnize that as anothe: memo}w:itten earlier

in pbint in time by James Wilson, to you, again ah the éubjgct

of 8a aﬁd now also dnfthe'sabject of isa.l'hnd on 8a~he*aqain .

tells you that by-produ“t ia p:eperly 1n the process there,
does he not. sir? 8a.

A Oh, I'm sorry. Yes, he repeats that, -

Q And what does»hé,say about by*pto6ﬁ¢§‘there?

A . He says “As-chemists?ase the w¥rd 'by;produe&';

117
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dibenzodioxins can be manufactured as by-products during

~ and found to contain no dioxins,”

 analyzed it; isn't that correct, sir?

exhibits in evidence that shows that you requested in 1978 to

‘exactly what Dr. Wilson is telling you. But nevertheless --

Chlcrophcnol manufacture. Dibenzofurans cannét,so be made."
Q What does he say about 15a where OSHA has asked

jou whether or not it's true thae‘yeu've_analyzed samples of

orthochlorophenol for the presence of dioxin p:io: to Eébtua:y '

7, 19797

A He says, "Tw® samples produced in 1978 were analyzed

Q And he suggests the answer to that questién
should be yes? |

A » Yes.

Q  But nonetheless, you answered it no, -knowing that

in fact what Dr. Wilson pointed ont»to'yoa that you had

A The response went in denying that. I cannot

!~recollect qxactly'why. Perhaps D:.‘wilaoh~was incorreet ané wel |

had not. Perhaps it was a different preduct. I don't know,
Perhaps thg:e was-a mistake made, I don't remember.

Q. -"Mx.’aark, as I aavised you alxeady, we have ...

~ analyze for dioxins, and you did. They're in evidence. That'sl

A Yas,

@ == having those facts you denied the truth of tha 

118
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‘i' statement. didn‘t you. sir?
,2( A Dt. Wilson was ‘one of a number o£ people who -
5 ‘participated in this. o | | " |
. Q - Excuse me. Mr. Paxk. thét‘ién?t what‘l'm §sk1ngp
S A1 undexsﬁana; | ) |
B o Q ',‘Nevg:theleSs;vhavihg khoﬁledgé of those facts;
~71 pe0plg cahft cverruléd.fac§s. | | -‘ |
. a Thesé.aré,sﬁaﬁements eémihg £rom Dr. Wilson.
.9 _ Q. Those facts, he told you were facts, and they
‘10 , were indeed facts, but yet you denied the ttuth of them, dxdn't }
‘you, szr?
A12A, . MR, MﬁngAvﬂg AObjéction, it's,caakrazy.to the
.13 gvi&ehce; yau: Hogqr; as to what the facks:wete.  It’sv1978
| l;f ocP érude:vas'analygedg not the,¢2. |
]5 : ‘THE'COHRT;-,ijeétLGn is e#ezruleae
' 16"' \ ; *Q'»:» (BY ﬁx; ca:t) Would you answer the questioa.i-
‘v?7f"' A I'd have to say no, mr. Ca:r.
15 Q All_right, On the == 1 think'wevgere to -- you
15‘  denied that the chemical in ngmbak 33, ycﬁ denied that thé‘;
ioA   éhemieala$pil1 - yoé'deniéd the‘kruth'éf thé féet‘ﬁhat'thé
2; newspaper axticle aktached there wag fully identxfying it. Iou |
ié ‘fdenied all those matters from 33 down through 41 all together,
. 23‘,1; | :d..idn’_t, youz?
f2; ;;(:f-‘ A ,xés.} This wﬁs a preeedu:alvthihg; MK, Cazrg‘vxtv
f&f”f,‘

. ”i19
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was felt that was not relevant to the OSHA proceeding. We
admit or deny it, we denied it,

' denial, don't you, sir?

~ basis for it is immate;iai and irrelevant, not some technical

objected to it, and sinceiit was felt that we either had to
Q Well, at least here you give the reason for the

A Yes. -

Q You're letting them know that you are denying it
on teehnzcal grounds, whezein in these other instances of
denial, you didn't let them know thatvyou were denying on
technical grounds; did you, sir? |

A I guess we felt it would be understood,~-

Q Excuse me. Wiuld you answer that ques:ion.~
A We just denied it.
Q And you didn't let thenm know that you were denyin

on technical interpretation cf'these'variouaxwozds. did you,
sir? - _
MR, MUSGRAVE: Well, I object to that. That's

contrary to what the answer says. The objection says that the

b&sis, Mr. Caira That'a_# mispresentatién ot’what the

document says. | )
Q (By Mz.YCazri Could you answer my qﬁéstibn,

Pleasge. |

| THE COURT: The objection is overruled,

g




o
Ko

. PENGAD CO., BAYONNE, N.J. "~ 07002 FORM L 240

W

10

11

12
13
14

15

16

17

18

- 19

20

21

22

23

4

 sir?

emyloYeévwas advised at any time that they were handling

'assoeiated.withvdioxin handling. other than the labetatery 

THE ﬁITNESSé‘ We didn't state we were -~ we jus£

deniedvthém. Mr. Carr. |
| Q (By Mr., Carr) And you didn't give any reason
for denying, did you?
| A No, that's correct. ‘

VQ ~ As you did give a reason for denying 33 thrpagh'
41, didn?t'ycu? ~

A - Yes.

Q Noﬁ, diiécting your attention to number 42a and
b, you deny 42 a and b, don't you, sir? 42 says, "Prior to

oshA!s’keh:ua:y 7, 1979 inspection, Respondent's emp1oyees'1n

the areas of its W.G. Krummrich Plant where chlorinated phenols

were manufactured, handled, or stored were not advised of the

,hazatds.oﬁ-diéxin contamination.® You denied that, didﬁ‘ﬁfyéu;>

A Yes,

Q By,ﬁenying that, you mean to say that they were

advised of the hazards of dioxin contamination, don't you, éir?':

A .YGSQ
Q ,New,vdid«you ever see a document or a memorandum

of any sort dated before February the 7th, 1979 which any

dioxia;fathet théa the»lahetatary employees, and of the hazards|
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 employees?

A - Mr. Carz. I éannot tecall with great specificity,

but I believe that some employees in the pentachlorophenol

operatioa would have been advised concering chloracne. This

'wauld have‘been in wtiting and I ‘think that therevwere verbal.

Q@  You think that?
A . Y¢8~Q

Q 'But,my’qnestien did you ever see any memo, any

'wxiting, any document.

A 1 think there was ‘some wxiting on the ehloracne. .
Q In the pentaehla:ophgno; department?
A Yes, | | |
Q That writing was.datgalbeeembex of '79, The oély

hazard they were'teld that was pésaible was chloracne. There

| was some reversible liver changes is ﬁhah they said, That's

,‘the only d@enment that Dr. Roush could find, according to his

.tastim@ny: iu.which,emplayees were told.of the hagzards, ot

'-pessible hazards of dioxin eoutamination. Do you have any

kaowledge of anything else. other than that?
A fNog,apeeifically." I just =- I think -- .
Q - Well, 29& think, |
A Yeah, uh-huh, |
Q

VNQw'quStian number 46, would you look at that, |

| please,

122
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~ buring the mannfacturing process of certain chlorinated phenolg

 produced at Respondent's W.G. K:umﬁtiéh_?lant‘the fplldwing

phenols, don't you, sir?
4hare that might 80 indi@ate.

‘ dioxin concentration, doesn't it, sir? And 1a paxta per

, millien. doesn't it, 8ir? And look at document 1135, there s

of éioxins in your product, accerding to 1135, aren't theteg

A Yes,

Q In number 46 they ask you to aémitv§h3€; quote,

éontaminants are potentially present: (a) dloxin, (b) TcDB,’_"

and (c) 2,3,7,8 TCDD, do they ndt, sir?

- A Yes. ‘ ) ‘
Q  And you deny the truth of that, don't you?
A Yes. I |
Q Now you d¥ know that—diexins‘wa:e present in-

 those -~ found in the manufacturing process of these chlorinatdd

A Not personally. I assume that there are documents

Q@ Well, look at this dated 6/6/79. Tt taiks'abbu:,

all kinds of dioxins present under all theae columns he:e,

dealing with dicxins, all eight~dioxins aze dealt with, There's

" thousands and thousands of dioxins -~ thousand parts per billidn

sir?

MR. MUSGRAVE: “You want to show me whieh one- says

that as. far as a predaehy Mr. Cat:; as a part of khe pxoeess -?,:'
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: pr@ceed, Mr. Carr. |

| talking about all dioxins.

»' éigxiﬁa, You don't havae any question about that in your mind,

Q (By Mr. Carrx) Would you answer the question, s.:i!_:
| MR; MUSGRAVE:V.Object to Counsel'a representation
of dmeuments incorrectly, request that it be stricken from
thé record as improper characterization of the evidence,

THE COURT: Objection is overruled. You may

Q (By Mr. Carr) You know this document, 1135,
refers not ju#t té p:oeessing, but to product#, nét as Mr.
Musgrave thinks. “

A I don't know that, Mr. Carr.
MR. MUSGRAVE: That's not what I said. I said
I want the one that's got thousands of pérts in a product, not
in a process stream, o
| THE COURT: Mr, Carr, go ahead with youzr queﬁtieﬁ
please. | | | |

Q- ’(By‘nr; Carr) You do know that dioxins are

produced and have been found in your products, don't you, 8iri
a | Whiech di“xin, Mr, Carr? |

Q I don t care about dioxin. (a) is dioxin. Ittas

A okay.
Q Any dioxin. You denied that, and yet you had

all the evidence, all the f£indings these produéts céntainad‘

{
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dovyou,'sir?

;,p,pamﬁo,a-

Q

This item number 46 —-
46(3)0
It's not totally correct, Mr. Carr.

Where is 1t incorrect?

It's vague in some areas.

Where is it incorrect, sir?‘
All right. Certain chlorinated phenols.

Yes, Now certain chlorinated phenols were

included parachlorophenol, Saﬁtophen, 2,4-pichlorophenol,

‘orthochlorophenvl; isn't that correct, sir?

A
Q
A
Q
A

- NO.

That wasn't?
No.
Those are not =-

We are limited to this document. We're trying

to respond to it. The customary thing is then the complainant

would come back with another document.

Q

Mr. Park, please don't éetvoff on that again.

They're asking'you for things outside the document., They're

Ctrue.s

~ wanting to know -- they're wanting you to tell them that it's

A 'We can admit or deny.

Q  Excuse me, You deny, and you're guilty of deceit
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if you deny something that you know teo be the truth. Sure,

‘you're capable of denying everything, as you did. .Buefiéfs

and an attack on the withess. I ask that'it be stricken and

,ywheh'he said cextain chlorinated phenols. For example --.

means?

deceitful to do that., OSHA --

A' No, sir, not when ik's inco::ect.

}

MR, CARR: 1It's a speech, your Honor. 'Requést

that it be stricken. It's not a question. It's an insinuation

the jury‘be instructed to disregard it.
| THE COURT: It's overruled, It was a proper
quesiion. ) |
Q (By Mr. Carr) Mr. Park, I agree with you, if it
is incorrect, you should'deny it, Bﬁt noﬁjI'm.aaking‘yo&,:aix.
whére iz it 1ncétreet that cestain‘af your chlorinated
phenols contain dioxin as a centaminant?

A kay. The vague -~ the places whexe the statemenq

is unclear ~-

Q No, let's say where it's incorrect.
A I said it's not a totally correct statement.
Q  Okay. Where isn't it totally correct that certain

chlorinated phenols predueed at the Krummrich Plant had dioxina?:'

A We had no way of knowing what the writer meant.

Q You don't know WhAt the word “"chlorinated phenol®
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A We didn't know what he meant when he wrote that.

' If he had put down a specifiec pzocess, or a specific prbduct

perhaps, that might have been different. But he didn't. He

~ said certain chlorinated phenols.

Q - Certain chlorinated phenols included all, doesn't
it, ﬁir?, | ‘
; a ' No.
Q So if you have chlorinated phenols that have |

' dioiins, that's what he's talking about, isn't he,sir?

A I donft'think 80,
Q- What do you think he's talking about if he's not
talking about chlorinated phenols?

A 1 guess the group Wlth the adviee of counsel

_concluded that this was ambiguous and, ghexefora.-should be

. degigd at this time. The same is true ==

Q. How can it be ambiguous? Look at number 32, You

admit that you're aware of spills of chlorinated phenols
‘Amannfaeturéd'thete. You admit number 32, and they used,thé

word "chlorinated phenols.”

A Well, the word “certain chlerinated phenols" :

'Vraises the qaaatian.-

Q 30 the word "certain.” So néw it's not "Chlorinat

“.'jphenols.' iz's the word ’ceztain,~

A ﬁhlo:;nateé phenols.

a
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. voice ﬂs’ﬁ

Q IWQKQR.gfgg;gain chlorinated phenols, didn?t.ﬁh&y

contain dioxins?

A Then the terms -—-

.Q“ Exmuae-me. Dpidn't certain chloxinated phenols

contain aioxins?

A Ee: puxpeses of this, wu.donied'that.

Q- Excuse me. I know you denied it. Ydureitelling

me what you did. _Iﬁm-asxing you didn't certain chlorinated.

A - I don't know that.
@ You don't know that. Afen't these chlorinaTed
phenols that are shown here in Exhibit 1249-A7

&  Is that, what, penta chlorinated phenol?

Q  PCP, 2,4-Dechlorophenol, aren*t they chlorinated

A Yes.

- Q »anﬂ‘dén’t they=eaneaia.éioxinsvaecoféing to this

| exhibiez

A . Yes, they appear to.
- TRE COURT: :I»dién¥t hear that answer.
?HE wI?NBs5i"!es,-they*ayyea: to.

THE COURTs Could you please try to keep your

THE WITMESS: Yes.

'THE COURTS Thank yéu‘

|  1 28
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untrue?

A

- Q

A

was not suf£i¢ient1y, totally correct, as to warrant ~-

Q

A

vague.

Q-
and we'll de that by saying that chlazinated phenol is vague,
But you use the words chlorinated phenols throughout your

| documents all the time, aen't'you;,sir?.

A

" NQ.

 where is it‘ﬁntzue, sir? What part of it is

No.

(By Mr. Carr) You denied it’here.‘didn't you, sir

For purposes of this document, yes.

Knowing it to be the truth?

The statement was vague.
What part of it is untzue; si#?

I'm telling you that the statement in our oPin;on

What part of it is incorrect?

~-= an aééeptances

What part of it is incorrect?
Certain chlorinated phenols is vague.

We went through that already, sir., It's not

We conc;udea that-it,was;‘
8ir?
We concluded that it was at the time,

No. What you said was we're going to deny that

| 129
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‘vagueness about that. You use that word. They use that word.
,fgpt mﬁltiplevpa:ts. Request that it be stricken.

pv?the:e's no question that you knew that there were TCDD's preser

f in your chlorinated phenols, in certain of them..

,43 ~ says certain of them. There's no question it is, You knew

‘these’doauments. 1135, do you reckin that he knqw ie?

Q - Look at this document right here, chlorinated,.
'phenol. That's chlorinated phenol. Chlergphenol, chlorinated

phenol. They're synonymous, aren't they, sir? There's no

What else a:e_they going to --

MR, MUSGRAVE: Object to the guestion. 1It's
THE COURT: Objection is overruled.

Q (By Mr., Car:) What about the next one, TCDD, -

A Not all of them.

Q No, it doesn't say all of them, does it, sir? It

that. |
. A | If we ~=

Q _Bxeuse me, Mr. Park, would you answer that
‘question,

A I have to answer no, then, Mr. Cazr.

Q Yeﬁ didn't know it? -

A Not the way you phrased the gquestion,

Q  The persoh that works for Monsanté. that prepared |

A - I have no idea what he knew, Mr, Carr.

t
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5wha£‘he put on the document.

"ghlorinated phenols, didn't he, sir?

for another, Mr. Park? Could you explain that to me?

do you, I submit to you, why you would deny the truth of the

9 Well, you do have an idea'becéuse you've seen
the ﬁ@cumant. You've seen 1135 and it shows chlorinated phenol
and it shows the tetras, and it shows the dioxins, so he knew
it, didh't he, sir?

A - 1 can see the document.

Q And he knew it, didn't he, sir?.
A I guess the person that prepared the document kney

Q And he knew that there was dioxin and TCDD's‘in the

A Maybe not for this purpose, Mr. Carr.

Q How can you have truth for one purpose and a lie

'MR.MUSGRAVB: Qbject to theAquesticn,;impropa#

question. | |
Q (By Mx. Carxx) The truth is the t:uth is the__

truth. |

THE COURm:; The objection is overruled,

THE WITNESS: I've been trying to explain why
you're limited to this document, Mr. Carr.

Q | By Mr. Cagr) Itve begh listening to your

explanation, Mr. Park, so far I haven't seen any reason, nor

statement thgt.dioxins and TGDD!s and 2,3,7,8 TCDD are
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~ to include all of the isomers in TCDD.

- getfthat;zight'to say these words that the scientists use

~potentially present in your chlorinated phenols?
A Because all TCDD's were not present, and that tern

was defined, it certainly could be taken to be defined-e@:lier

@ How on earth could you get that?
A This is too vague to accept., -~
Q | Too vague? _
A Yes. |
Q These are words that you yourself used in d§cﬁﬁenqs

- everyday, and wevdiscpssed those the last -
A Not in that context, we den't,‘Mr‘ carr. -
Q We discussed those the last time ycu‘were'hereo
All your chemisﬁs use‘these terms, your executives usé_these‘
terms, saiantists wiite s@ientific»axticles usin§ these~té:mg.'
‘We’vevgot lots of them in evidence. BEvery witnesé that‘svcome'
on theé stand here has used these ternms. Now, Mz, Park, haw can
you as‘aniatterney sit down there and say that terms that
scientists use, thét the doctors use, and the chemists use to

describe certain things are vague? where do you in the law

are vague? Can you tell me that, sir?
A Yes, becauss they‘re used by someone else here.
Q They're used by someone else?

A “es. Not by your scientists.

;13§



9 . and you don' t consider that the person that .:_
prepared this was asking questicns of the people that he : 

' thought were scientists. he hhought he was addressing questions;
 .to acientists. didn t he. sir? | ,
A | Mr. Carr, the person that asked me these questions

‘fwere several very capable attorneys with esnA. They would
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'way we'responded.

,ftake ever omission hhat ve made. here and use it against us.

',Q, Indeed they would.

A S0 we had to be careful, and be accurate in the

= Q , i Exactly right, and that is the point,. six. ’What fj
you had to do,- Mx. Park, because QSHA has the responsibility ]
: for tha safety and health of yonr werkers,deesn t 1t, six?

?hat's hhe only tasponsibility, isn t that right, sir?

. Q;'r 'n talking about OEEA. It has its sole functio,

Ciets sole obligation is to protact the healtb and safety of thq )

' wotkers that work throughout the United States._

.:}g* ,7That's corteet.
'Q‘:  Not just at Monsant@; isn’t that cexrect? :
A »fThat’s carreet.
1 Q'  f?hey re not in it to make money, they re not in itA'

‘Zha make glexy, oxr te‘make a profit or to make a praduet.‘ mhay.

f:have ane funetian. and one functien only, that's to protact tha

AfV I would say that Monsante 13 primarily :esponsihl P
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|l to be specific, Mr. Carr.

| safety of your workets: isn't that correct, sir?

_to a hearing board and determine whether or not you-aké- —
'pxapezly protecting the health and safety o£ your woxkers;

B ¥ - that correet, sixr?

workers; isn't that correct, sir?

a The Occupational Safety and Health Administrationy
yes, sir,
Q And when they submitted these questions to you,

these requests to admit, they were attéméting to péxfozm~theit
}

gole function, that is to protect the health and safety of

your wotkers, weren't they, sir?

A Well, these were Department of Labor attorrays,

Q and they were working for OSHA, It was theiﬁ'job,

their sole jeb in this_instanee to protect the hea;th and

A They were repraaenting QSHA with respact te
some eitations which had been issued.

Qe ‘For the purpose of pzoteetﬁng the health and 77““
safety of your workers} isn't that correct, sir? . |

A Yes.

Q And in that regard, in that respect, they asked

certain gquestions of you so that they can present the evidenca 

A Not totally, Mr. Carr,

Q That is their function., That was the function ané»
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'ftem&lawYers to investigators, to sclentists, They have one

The witnesS’already answered the gquestion. He's now arguing

the sole and only function that they have; isn't that right,
sir? |
| a No, Mr. Carr.
Q Whatother function do they have othe: thaﬁ:_

protecting the health and safety of the workers?

A' That wasn't the question you asked, Mr. C#:ro‘ |
Q  That was exactly the question I asked;

A No, it wasn't.

Q ' In what they were doing here, they were executing

the mandate given them by Congress, signed by the President,

it's their job to go out into the plant and discover areas

where the health and safety of the workers might be jeapordized
isn't that correct, Mr. Park? | f
A  O8SHA inspectors do that ~-
Q ‘Isn't that their job, sir? |
A -!eu'ie switehlngv*,x'm‘ttyiug to follow you ==

from attorneys with:the Department of Labor, now to OSHA
inspectors.

Q ‘They're different. The entire OSHA personnel,

job and one job only, that is to protect the health and szafety
of the workers; isn't that correct, sir?

MR. MUSGRAVE: He's now arguing with the witness,

¥
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,protect the health of workers.

T is-through its employees, through its'lawyers, through its

vtheir scientists.

OSHA are performing the Qongressional mandate of~protecting the

’health and safety of workers, aren't they, sir?.

with the witness.'
THE COURT: Objection is overruled.

THE WITNESS: The function of the agency is to

Q ,‘(By»Mr.“Carr) .And the way that7agency functions

scientists, through 1ts investigators. through its 1nspectors;v,”

1sn t that correot, sir? Through the secretaries. through

A Yes.
Q Through their nurses.
A wfo be aocurate. 6SHA,»I helieVe, does not -- it
uses Department of Labor attorneys.

Q And those attorneys, when they re representing

a They‘re supporting OSHA,

- THE COURT: I didn't hear your'answer.' I'm sorry.

'\ THE WITNESS: They are supporting OSHA on 1its

funotion. The lawyers are supporting OSHA in its. function.
"Q . (By Mr. Carr) Mr. Park, there are thousands and
thousanes of employers in this country, arenit‘there, sir?r

A Yes.

'@ ana OSHA is a finite. that 1s a limited -- there

~113§-
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there, sir?

‘1&#"atto:neys to prove their case, if you willvdény eleﬁentary
| - things that they will have to go in and do a lot of things,
'subpoana zeco:dz, do as we did, dig out these things from thes$

'reco:ds, if you éen't admit those things, you know that you

‘,:You know that, éan't you, Mr. Park?

You don't.knew{ﬁhag if‘yeu-e if you admitted the truth of
those things, the things that you know to be true, then they

~ don't have to prove it, do they, sir? :f‘ycu admit the”tzgth

- be true; ‘

are 1imits to their manpowe:, limits to their 1awyers, aren*t I

A High limits, yes.
Q And you in the manufacturing end, you are aware

of the fact that if you make it difficult enough for OSHA and

can make it 50 difficult that they will withdtaw their eomplaiﬂt

and spand their manpower more effiaiently on other things.

MR, MUSGRAVE: Objection, That calls for spéeulé4_‘

tion, eanjae%n:a, improper questio. \
THE,C@URE: Objection is overruled.
-rKE-WI@KESSx No, I don't, Mg. Carr.

Q. (By’mr. Carr) You don't know that,»M:.'Pazk?.

6f 1t'
A what things,;Mr. Ca:r?
Q - The things that they tequested that you admit ta,ﬂ :

?f§7 
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 question.
‘you phrased it, Mr. Carr. ;

- admitbthe truth of it, sir. The whole idea, ian t it, Mt.

|| Park, of a Request to Admit a fact is so it need not be proveni

A Mr. Carr, OSHA's lawyers normally rely on thgiz |
inspectors. | |
| Q Isn't that the whole idea, sir?
A Yes, That's contrary togenezai'expetience,
Q Excuse me. What is the purpose of a ReQuest to

prove it if you admit it} ismn't that right, sir?

24 -'éﬂn't the;h 81:? |

A It's not clear what they requested.'
Q Wbuld you direct the witness to anawe: my questior

| PHE COURT: Mr. Park, you have to answer the

THE WITNESS: I have to answer no then to the way

Q (By‘Mz. Carx) They have to prove it. if you don'i~

Admit a fact, sir?

A It's to avoid baing.tequired to prove it in a
couxth |

Qv Isn't that exaetly what I asked YO“)ISi:? '

A No, I think yom phrased it diffetent. Mr., Carr.

Q‘ It's to avold to-prové it, Tﬁey‘don't have to

A That's right.

Q But if you deny it,; thay then hava to prove it..?

)

Y4
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A That's corzeet.

‘ '@5 And te prove i&, ehey’have to go into your plant,f;
, :they'haféfﬁo get records' they have to subpoena youz recoxds,.:.‘
»they hava to analyze your recotds, they have to spend the
*‘mnnths as we have spent here. thay have to etoss examine
‘;wienesses at length, witnesses like yourself, witnesses 11ke ;
f~Dr.‘Wilson, witnesses like pr. Roush, who deny these things,
| fwho tak& that position. that's what they have to do, 1f yon N

’deny th09e things, they have to prove them, then, den't they,

sir?
A HNot at all, Mr, Cart.
Q They don't have to prove tbem? |
A No, ur, earx, no, mhis was highly unuaual —— , 

@ Then hew d@ &hey get a deciston against you, 12

,?thay é@n’t,p:eve them?

A This 1sn'h Ed mest of what'a eovered in these

‘ A11 they have to 80 is ==

. Q My question. Mr. Park --

A == is to go in and prove that there was some

violatian of a standa:d.

‘Q‘ | My question, Mr. Park, if you don't admit it,

 they have to pzove 1&. don't they, sir?

‘ A Yes.

’:equests fo: admissions is not even part of the OSHA regulations.w-
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‘all.

—éiolation of the OSHA regulations, but for the deliberate wil-

. to allegations. That's totally improper. Request that it be

- stricken, and the jury instructed t© dis:egard it, and Counsel

Q And to prove it they then have to subpoena the

records, don't they, sir?

A Bo.
Q  How do they prove it:without subpoenaing the
records?
A Prove violation? They show, say, a concentration

leﬁel of some chemical is above OSHA limitation in the work

place. That's how they do it. No subpoenaing of records at

-Q In order to fine Monsanto, how do they prove
that Monsant9 knew these things and make a wilful violatipﬁ?
It's a wilful violation that they're trying to prove on you,
isn't it, Mr. Park?

A Which violation are you --

Q@  HMr, Park, you were cited not for an accidental

ful violation.

MR, MUSGRAVE: Object, your Honor, the reference

admonished and instructed to refrain from referring to unyrovem,
unsubgstantiated allegations that were withdrawn.
THE COURT: Object*on is overruled. It is a

proper question. It is a proper area of inquiry.
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. mean Monsanto, characterized it on page four of ycnr.sammaﬁy
of the citations, the citation is in evidence, but I ddn't_”'

- have the number in front of aa‘right now. Do they not categor

Carr. We're trying to avold an improper one.

’ or not it’s a just charge when there are other persons that a:f

‘given that obligation, aren't you, sir?

v

ize 4t as wilful and serious, sir?

A This is what is said.

Q- And to prove something is wilful, you knowias an
attotnay; Hr.APa:k, that you hava to prove that you had kn§w~
lgﬁée, don't you, sir?

A I wouldréuppose 80,

Q2 And by denying that you had knpw;edge of these
things, that 1s_thac’digxin éomes along with ﬁaking,_o: poten~
tially comes alonyg with your chlorinated phanois, Just as it
has beén deniedvin this case, you seek %o avoid being found
guilty on the Wiiful chgrgg.‘d&n't'you? |

A We're not seeking to avoid a juatvcharga, ME.

Q By denying the truth of things that you know to

be a fagt you're setting yourself upaasg the judge of whether

A » No.
Q ’ Well, in any event, you know to prove wilful
they've got t* go into your records and prove what yéa knew

at afp@inevin time; isn't that correct, sir?
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Monsanto for punitive damages, the whole & -- 4 months havgi :

workers, Just as OSHA charged «-

 diaregard it.

Vyon are aware of the fact that there are wilful charges in thip

A But =~

Q Isn't that correct, Mr. Park?

A No. | |

Q2 Mr. Park, just as in this case, we are suing;' |

been speht now putting in evidence on punitive ﬂamages'Eryiné

to prove that you had knowledge that dioxin was there, and‘that f'

you did nothing about it. You 4id not tell your customers.

You didn't tell the people at Sturgeon. You didn't tell yout-x' |

MR. MUSGRAVE; Object to the speach and request

that it be stricken, your Honor. I%t has nothing to do wiﬁh

this gquestioning. Request that the jury be instructed to

THE COURT$: The objection is overruled. It's a
proper analogy. - | :p

| g {By Mr., Cakr) Mr. Park, to finish my éue#tiang
yoﬁ are aware of the fact that there were wilful charges,

where knowledge has to be proven in the OSHA citations just as

case requiring that we prove knowledge that you hadjy isn't
that correct, sir? |
1

A 'I'm really not gamiliar with the proceedings in

this case, Mr. Carr.

w3
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'  for punitive damages?

| under OSHA is br“ught for the purpose of pdnishing yous 1sn?t

- that correct? Isn't that what they're ttying to do, punish;_ 

 carr. It's serious and non-serious.

|| the word "wilful®", didn't they, sir?
18 .

51.31!?

Q You're not aware of the fact that we are Suing'

A I think I'm aware of that.

Q 'And a wilful charge is brought for the -~ énd:;  |

you for your violations, for your wilful viala€10n326£ thez1aw?

A Any éhatge under OSHA is punishment for vioia:ioa. :

s I Thete's different punishments for deliberate; -

 intentional violations, wilful violations, and for accidental’ ]

~ violations. where wilful isn't a part of it; isn't that correct,

sir?

A The term wilful is just not used that much, Mk{ ]

Q Excﬁse me. Could you answer ﬁy question;“Sir.

A I'm not sure, Mr, Carr,

@ Well, you've used the word, your documents use

A Mr. Aley used it.
Q Yes. And~you got no punishment in that instance,
did'ynu;‘si:?

A No, we did not, = There was no vielation,

Q ‘Because they withdrew  the case, didn't they, ‘|

14
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’denie& tha&. &idn't yeu, air?
.1was an industrlal acciaent invelving ehlarinated phenals,
1»:didn't yeu, si:? | |

‘;trying to :ecallect why this wculd have . been denied.‘ It’m&§§f

“have been.*- L

A Yes. they diﬁ. | o
;Q 5~ They ﬂidn't subpoena you: tecoras as we did in
this case, did they, Sit? - | -

f&f ‘Ne.

9 They'didn't'takefdegositlbns of‘impbxtant'éxééaiivéa o

of diexin. dié they, si:?

A No.

e mt#~§atk; ybu'eéén aeniad'in~thisvreéuest'questibn

'number 54, didn 't you. sir, ubere they askeé yau whether ar nar

-

at’ Responéant's plant in N*tro, Wast Virginia. You even

.ﬁ  f-!ea.‘f_ f'
’7QH'_,s8£r? I didn’t heaz yeu: answet.'r
A   Yaa. The answer ia yes..
Q. Ané you knew that it dxd invulve - that ‘there

vk"' I recall ehere was an industtial aceiéent. ii,"‘

”:‘5Qf’wf wal. look at Bxhibit 1543. ook at the P-S~ th&t?

_,would have to questian the te:m 'chl@rinated phenola' ' I?m:“

rand chemists and scientists and br. Wilson to prove the presenad =

, an industrial acaident inv@lving ehloxinated phenols eeearredf' _Y

i&sf
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Dr. Wils¥n puts on there with regard to question 54, that it

involved 2;4,5—Trichlorophenol processed as stated.’ We've

had studies done by Dr. Suskind in which he describes it as a

Trichlorophenal accident.

A Wwilson says, "I think that aécident -t

Q@ .. We know Because we've seen thé documents.

A | Okay.

Q. It was a Trichlogophenol’process, and the process

for making TrichlorOphenol, they're going to go.on and make

it on the 2,4,5-T, another product, Wilson tells you that,

"and you knew that, and yet you denied it; isn't that correct,

sir?

A I would have to -- the way you phrase it, I would

have t¢ answer no, Mr. Carr.

Q | " You didn't deny it, or yo# didn't know'it?
A I didn't know it, sir. |

Q Sir?

A I would have to say that to the best of my

recoiléction; I am not in the position to say that I did know
that, no. There were others invoi?ed ﬁere -~

Q I'm not“talking-about whether you knew it.v I'm
asking ab§ut Monsanto knew that they were making 2,4,5~Trichold

phenol in the accident of 1949.

A Mr., Carr, I'm assuming that if Monsanto had known
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' BY MR, MUSGRAVE:

that thé correct response to 54 was different, we would have

‘,anéwered:ia”differently.

Q Wilson'told you it was differenﬁ.
A I have to assume it was answered correctly.
Q "Wilson told you in 1548 that it was _—
,.A There were others than Wilson'who‘provided,infb:-

mation that went into the response here.

Q Well, what other information was there, sir?
A " I cannot remember at this time,

MR. CARR: I have no further questions of this

- witness, your Honor.

THE COURT3; Mr. Musgrave.

ﬁR. MUSGRAVE: Thank you, your Honor.

CLARIFICATION EXAMINATION

\

Q Mr. Park, while we're on this very question, with

 regard to the Nitro guestions that were asked, in these

Requests for Admisgions, and the responses that were given -~

MR, CARR: One moment. Did I offer 15492 It

‘needs to be offered ihte evidence.

THE COURT: 154972
MR. CARR: 1549 and 1548.

THE COURT: No. 1549. 1548 has been admitted
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ﬂ_ovei.objectiéh;_ .

”admitted over objection.

 ask you, with tegard to this question that Mr. Carr was just |
'questicning you on, I!d alsoxlike to‘refer:youbto:admission
| némbervé-ﬁwgil.»aquest fét'éamissioﬁ nuﬁbezvSO‘up thefe, ’De

you ‘see that one?

s 2 4 trichloroPhenloxia acetic acid._ Do yeu know whether

v'what!s‘commenly refexred.tq_as 2,4,5~T,_§he:hgrbicide.--

‘acid, is not a chlorinated’phenoi,yahdﬂthagiwas;denigq'go:’f

‘that reason?

MR, CARR: 1549 I'd like o offer. |
N MR.'MUséRAVE: The same objection as to 1548.

"THE'COURTz I'll incorpotate them. 1549 19

Q\ (By—Mr. Musgrave) Mr. Pa:k, as I was about te

‘A_ . Yes. | |
Q. "1 And ask you 1f 2, 4 5-T is a chlorinated phenol,
and that was denied.
A Yes. | | | |
é_" And do you know why that was denied?
A I assume because it's not fully cerrect..A:7"

Q2 2, 4 S-T is nOt 2 4 5—TCP, trichlorophenol, 2 4 S-T

A" I believe that that is correct.

Q0 S0 2,4,5-T, that is trichlorophenioxia acetic

_543'.
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a cQunsel? They didh't;ask about 2,4,5~Tzichlo:opheno;,‘they :
~ asked about chlorinated phenols'whiéh'is 2,4 triéhlorbphenol.

‘Aren't you aware of the fact that the acecident did not involve

, Mr. Ca:r, which is 2, 4 S—T -

13 qﬁestieh'yat»on that, Do you want ta wait?

Q  Now do you know ==

'MR. CARR: Are you leading the'witnesé,'theré}f““‘

MR. MUSGRAVE: I'm referring to question 50.

MR, CARR:- The denxal of that would be proper.
MR. MUSGRAVE: That's fine, sir. Thank you.
: MR;’CARR: But 54, to deny_that 1s-nét_§rpper‘

MR. MUSGRAVE: Mr. Carr, I haven't asked a

MR. CARR: Well, sure, éb_ahead;
MR, MUSGRAVEA-'Well,kthank,yeﬁ. sir.,
-Qv (By Mr. Musgrave) Now, with regard to 54, 2,4~TCP.
2 4, S-Trichlorophenol is a chlorophenol to your knowledge?
A 2,4,5-17 o
Q 2,4,5-TCP.
‘A ',2 4 5-Tr1chlorophenol?

As OPPOsed to 2;4,5"‘To'

>0

I would think 2,4 5-TCP would be —

A chlorophenol?

P

‘chlo:ophegcl.

1 149
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»chlarinated phenols are involved in the making of 2,4,5-T7

 the3e were served upon you by the attorneys rapresenting the

Q  And is 2,4,5~TCP involved in the making of 2,4,5‘%,

phenoxia herblecide?
| A I'm sorry, IVjust‘dbn't'kﬁow.

Q You don't know. Do you know whether any other

A No.
Q This question 54, does it not state. sic -~
MR. CARR:s Object to the leading form of the
questioﬁ.
THE COURT: Objeétion is sustained.
MR. MUSGRAVE: I'm simply agking him if it doesn'{
state something.

THE COURT: You'll have to rephrase it.

Q {By Mr. Musgrave) Let me ask you whether or not |

question 54 reads as follows --= is that right?

MR. CARR: Sure.

Q (By Mr. Musgrave) "In 1948, an industrial accident

involving chlorinated phenols occurred at Respondents Nitro,

West Virginia plant.”

A Yes, it d%es.

Q Is the phenols plural there, sir?

A Yes. |

Q . Now with :egard_ta these Reguests for Admissions,

LA S
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. submitted, if they are not totally correct. they‘te,denied.

- rephrase ﬁhem. xegubmit them if he sc elects, or whatever.

’Occupational Safety and Health -~ or actually'; guess repre-

.senting the Secretary of Labor; is that cerrect -

A That's correct.
Q ~-- of the United States?
A ‘Yes. |
Q Who was representing essentially the OSHA; is thai
correct? ‘ “
A -Yes,
Q And each question they asked you stated scmééhing

‘about if any part of it was not true, you would not admit it,
A Yes.
Q Is that correct?
A That's correct.
Q And why was that, sir?
A ‘As our counsel whom we tstained because of his
extensive experienée inaOQHA matters advised us this is the
common_ptactice in pleading of caséa which‘go beféte.the

Review Commission, that when Requests for Admissions are
And then the obligation goes back to the other party to
Q This is a proceeding where OSHA is attempting —--

MR, CARR: Object to the leading form of the

question..

. Lid
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is attempting to establish a violation of an OSHA regulation

'THE COURT: Objection is sustained,

Q (By Mr., Musgrave)‘ Is thisia pzoceeding wheré OSHA

and pést a fine?_

a Yes.

Q  Is that what that was?

A _Yes. | |

Q And in cfnnection with that,'if they use a vague

texm;vwhiéh you consider a vague term, do you have any way in
reading thisrdocumént of knowing what ihey mean by a term that|
you~¢on$£der vague?
A - There's no way we could know what they meant.
Q If you were to admit to a term that you theught
had ene'meaning and tbey theg;ht:had another meanidg, could

that have any adverse conseguences in,this proceeding?

a it‘certainly could.

Q And in an improge; fashion?

A Yes.

Q Where you might admit something-that,really you

didn't have any inténticn of admitting because it‘wasn't»tzue?l
A That's correct. |
Q  Now, Mr. Park, as opposed to the use of languége
in these documents, ana thése'are.uiawyérs,va:e they, sir, |

that prepared this dogument?
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the term dioxin in connection with‘the chlorophenol

. what he means by the term "dioxin®?

' chlor@ﬂibenao*para-aiaxin, but nitzated-dioxina -

A - Yes, indeed.

Q And knew of how Requests for Admissions should

be formed to get appropriate answers?

A Yes,

| .

Q But as opposed to the use of a document in this

type of a proceeding, that's attempting to asert violation of

an OSHA regulation and a penalty, as opposed to lanruage,used ‘

in this type of document, Mr. Carr referred you to

these

documents here, that are -- are these dVcuments that are going

from one Monsanto employee to another hansénto enployee?

A Generally, yes.

Q Where the use of terms miéht be someth
‘they both know what they're talking abéut?

A .]zes.

Q 80 if M@nsanie analytical chemists wer

in talking 9 another analytical chemist, do you su

ing that

e to use
analysis

ppose that

that other analytical chemist with Monsanto might understand

A Yes.

Q But on the other hand, sir, if dioxin

is in fact

‘@ term that other people could use to mean not only tetra=-

do you take

‘& chance as to what OSHA might really be saying with these -
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attézpéys when they say dioxin that they're saying the same b

‘thing you are, or do you deny it?

a No, we have to be more specific.

Q And, Mr. Park, this problem that Mr. Carr aludes |
. to about how or suggested to you that OSHA withdrew this |

complaint baéausé ve denied tﬁése Quésticps’éw did he suggeé;f‘ ‘

that to you,sir?

-

I--

©

Is that what.yeu»undezstood him to suggest?
a I think at one point he did, o

- Q And becausa~they‘didn't have enoﬁgh’manpowez,

something like that, he talked about not having manpower, or |

~didn't have enough help to do this,

A Resources.
Q  How many lawyers names appear on these Requests

for Admissions?

A There are five lawyers names. Thzeé lawyers were f_~

‘working ?e:y actively or the matter.

Q- They've got Clauss, the 5911eitoz of Labér. whose

name appears on this pleading. Herman Grant, the Regional

Solicitor, whose name appears on this pleading, Steven E.

Walanka, an attorney, whose name appears on this pleaaiag on

- behalf of the plaintiff in this case, OSHA, James L. Bowers,

another attorney, and then Gerald c. Moton., They've got five |
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lawyers whese'names appear on here. AaAnd you say three that

you're aware of that were Actively working on‘it.

A Yes.
Q  Is that right?
A That's correct. The last three were guite active

in working on this case.

Q And when you first started working on this matter|

were you handling it by yourself?
A Yes.
Q@  and did you yourself hire this outside counsel,

Mr. Pellegrinis is that correct?

A - Yes, I did.
Q And why was that, sir?
A When I learned that three capable attorneys were

;eptesenting O8SBA ih this matter, I figured that I should
bring -~ retain someone who really was more familiar with the

OSHA practice than I was.

Q And you hired Mr, Pellegrini?
A Yes,
Q And the fixst thing ﬁhat happened was the £filing

of this Request for Admissions by these OSHA attorneys?

A That came pretty early, yes;
Q And you responded to these?

A Yes.

1585
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Q And Mx.ICazr has gone ovex that with you; is that

right?

A Yes.

Q And one of the responaes in here that Mr. Cé::.
asked you aboat, did deal with the sample in Question that
OSHA saild their inspectors had found’and analyzed,andvhad

founa,a’level of TCDD) isn't that cor:ect?

A Yes, I believe.

Q I believe it's number 40, isn't it, sir?

A ‘Yes. B

Q Number 40 does it not read as follows: “Respondent |

analyzed the chemical referred to in Request No., 33 for the
presence of dioxini: (a} prier to the eléanup of the spill,

(b) subseguent to the cleanup of the spill,® 1Is that hew"

it reads?
A Yes, that relates to the Sturgeon spill.
Q All right, The chemical referred to in Request

number 33 is the Sturgeon spill. Allright. I've got the

~_wrong one here. Which one is it that I wanted to refer you

to?
A Number 20.
Q Okay. Thank you. Yes. Number 25, does it not

read as £allows:‘*nespondent's analysis referred to in Regquest

No. 24 disclosed the presence of dioxin:" and you answered (b)|
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"_”with tespect,to Request,Ncﬁ 24(b)" that the:e‘was a tgaqe.'

’amount;'is that correct?

A Let's see, we're at 24(b)?

Q Yes. Let's go back to Request number 20. ReqpéBJ

number 20 talks about a spill occurring on February-zi,ljs?sjf"‘

is that correct?

_é . ihat's correct. :

:Q A tank car in the ﬁiéiniéy'of beéartments.ésﬁ’v'
and”236 and 237. | o |

A Yes.

Q And then Number 24 asks if Monsanto analyzed:”v:i"

thevchemical referred to in number 20, the one’we‘just taiked B

about.
A iYes.v |
Qﬂili\And‘we answereé,that we did, subseQﬁentvtO ﬁh& N
elean,-,up;s ' | | | | |
A Yes,

Q And then 25 says with regard to,that}anﬁiysng

‘subsequent to the clean-up, did it disclbsé=the'p:esence of

dioxin,
A Yes. .
Q - And we séid it did in a trace amouﬁt; isn‘ﬁ‘ﬁhat
ee#gect? |

A - Yes.:

|7
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Lf, OSHA was purauing was that this spill matetial contained ,

7; -that we had found a tzace level; is that right?

17

e
0|

v?’iiif}qnestions that we had te wxite answsxs to?

2 :

‘ in this 1awsuit?

"-y@u tcld tham that au: analysis had found a trace amouﬁt?

vfI know reviewed with theix personnel a number ef matters.,

J}Q One of the violatiens or alleged violations that

':suffieient quantities of contaminants that weze potentially 1

haxmful ta the werkets.

_A‘"= I can't :emambe: the exactAcitations wording.

j.Q-,' And in :esponse to these admissionS. we told them

A.‘ | iYes.

' Q f, And this was one 9f the fizst things thatvhappéned  

.f 'AT‘"‘ Yes¢ o

.Q“ In fact, did anything else happen 1n this

| »allegatien bz@ught by OSHA afae: you respanded to thg#q. afkéx_i_ 

5'  Well, thare was sema genetal things I zemembet.

'There were confetences withthe OSHA lawyers. The 633A lawye:sj

‘,Qi*, Did they :equest any samples of anything from you&ﬁ

| a1 can't xecall any additional :eqnests.

.Q ° Did they ask any inte::ogatoxies, written

A we. v
Q  Did they take any depositions?

A 1\700

1 158
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Q@ = Dpid they ever say that they weren't doing’it

because they didn't have a big enough work staff, these five

lavwyers?
A No.
Q Did they ever say that they weren't pursuing_this

matter because they were violating the very duty that Mr. Carr

says they have to protect the health of workers?
A No. .
Q That they were going to ignore that and not

pursue this matter?

A No.

Q - Did theé ever say that to you?

A  No, |

Q Did they ever give yéu the tesults,of their
analysis? | |

A No.

Q Of this spill material? Sir, did they?

A I can't remember with clarity, but I don'ﬁ -

gI'm.sokryg I just don't remember whether we received any or

not,

Q Dont you think, sir, if they felt they had a
ﬁcase,a sample of this spilled material, they claimed they
had it, they put it in the paper, don't you think if they

thought they had a case, that they had a violation of QSHA
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- don't you think that they would have pursued it?

- lawyers, that don't care about dding their job, and their

‘reapensibility in following up?

. suggestive, and argumentative, and I object to them, and ask

‘rephrase future questions.

¥y Yes.

Q  Has Mr. Carr shéwéd you one piece of evidence
tb;suggeat that they wouldn't have? |

a No. |

Q} That theée give gentlemen are just fair—dp~well

A No.

Q or don't have the time because they're playing
gol£?

A ' Right,

Q Did he tell you that he's brought one piece of

evidence in this courtroom to substantiate that suggestion, sir

A No.
MR. CARR: Your Honor, I'm prone to interrupt,
Counsel has been going on for sometime. All of these questions

for the last two or three minutes have been leading and
that céunselbnot do it anymore,
THE COURT: They have been leading. They haven't

been objected to up to this point, but you will have to

'@ (By Mr. Musgrave) Let's talk some more about

o 2

?
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these reqﬁeSts, Mr. Park, just a bit. Referring you to

réquest.11, 12 and 13 that Mr. Carr asked yoq_about. You'll

A

Q

A

Q

Yes.

vreéall he asked you about 12.

Yes.

And why that was denied.

‘That the term tétrachlofodibenzo-p—dioxin,'hereinn,

after referred to as TCDD, refers to 22 potential isomers.

A
Q
A
Q
that was
A
Q
A

Q

Yes,
That was denied.
Yes.

Now, the very next question uses the same term

in guote before, does it not?

Yes.

TCDD?

" Yes.

Now in that gquestion, that is request number. 13,

does it refer to it there in as being'zz,potential isomers?.

A

Q

No.
What dVes it refer to as TCDD, or TCDD --
As a compoﬁnd.

As a compound.

Yes.

Used in the singular, a compound.
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room.
A That's right.
s 0f the chlorodibenzo-para~dioxin?
A Yes. |
Q Is that rigﬁt?
A Yes.
Q 8o up in 11 the OSHA lawyers are now referrinQ

~ to dioxin as being 75 different compounds; is that right?

~ did they create confusion as to just what the heck the government

A ‘Yes.

Q And, sir, referring you to the one immediately

that dioxin refers to 75 diffexent cbmpéunds; is'that right?
| A That's correct.’ |
Q Now, do you recall Mk. Carr asking you a question
abdut there being 75visomers of chloxodibenzoépara-dicxins? |
A I think there was a,question-along thbsé lines.,
Q‘ He said some people say 75, some-pgople say 72}

but 75 isomers has generally been talked about in this‘co&zté,

A  That's what the statement says there.
Q And there are 75 isbmers of chlorodibenzo-para-
dioxin, we just talked about that; isn't that right?

A - Yes.

in front of that, request number 11, up there it refers to 75 +~

Q So these three questions put togethe:;.could.ihey -

162



B | wanted to kn%w here?
5 Q Or what they said they were saying?
; A Yes, they did.
5 Q  In 12 they SaidaTCDD is 22 isomers, or 22 compeun£s  o
| ; becausefthéy“say that the isoﬁers in 12 are different compounds;
, don't they?
A -~ Yes.
;9‘ | Q Or up in 11, they say that they're different
J0 compounds, and in 13 they’re,saying»TCDD is a toxic compound;
|| den't that righe?
N ’ < A That'S'cozrect.
- T Q-  Toxicity, sir, is to your way of thinking a
ia couple of grains of salt toxic if you eat ie?
) 15 4 . . Ho.
2 e e 1 you eat a quart of salt, to your knowledge coula
N i it be toxic?
5 18 v A Yes.
g 19 | ) 'Q . Is there the same distinction to be made, sir,
g 20 ‘ vin your mind when you re talkxng about toxicity of different
£ 2L" compounds, er'toxicity of the same compounds,veven 243,7,8,
‘zi_-;'one part per quatrillion as 0pposed to E glass of it?
L 1‘_23 ’v o A Yes, I think that applies to everything.
\«5ﬁ53;24)g;» @ Did-the,gcvernment,‘and lawyers in any“cf.gheséf;i 163
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'quéstichs when they talked about toxicity, QLVe YOu,a,leveI_az‘

a dose that somebody was exposed to get =—
A No.

Q -~ to havé you determine whether it was toxic or

not?

A - No.

Qo : And:if'yoﬁ would have answered 13 that TCDD is é

_toxic compound in the affirmative, would'thatﬁméan or. could
that havé been construed by‘the,govgrnment lawyeré that any

level of TCDD is toxic?

A I thinkuit“c¢ald have.
Q kDid that have énything tb dd, sir, with ﬁhe
reasons that you denied some of‘theSe answers?
‘A I'msure it did.. | |
Q Or qﬁéstionsﬂthat'were.xequested that dealt with
toxicity? B |
. A : Xes.

- Q ‘Now, Mr. Park, Dr. Wilson wrcte some memos ab@at

by-produet; and what he th®ught alby-prcduct was; is that

correct?
A‘ . Yes.

Q  Did you agree or disagree with those, or 4% you

- recall?

a I frankly cannctﬁzéeali'mykown view.
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and a contaminant?

put that texm in.

‘iﬁ-was denied that the manufacturing process of certain

‘is dioxins; right?

Q = Do you know whether the government lawyers in

preparing this document were distinguishing betwéen a by-produd
A I don't know what the.goverament meant when they

Q Well, they talkad'abouﬁ dioxin or polychlorinated
dibenzo-p~dioxin as a by—groduét in number 8, didn't they?
A Yes.
Q bid you netice}in.number 46,'éir, that when they

talked about dioxin there, that they talked about it as a

contaminant?
A Yes,
Q Did you notice then in 47, sir, they started

talking about dioxin again and they called it a contaminant
or a by~p:educt?
A Yes.

Q And, sir, with regard to this 46, that's where

contained the following contaminants, the first thing they say|

A Yes,

Qo 'Now in other places in this document do they not

LY

b

.chlorinated‘phénols produced at the Krimmrich Plant potentially

use ﬁhé ﬁeszpolychlorinatedvdibenzo-p~dioxin. liké in number 87 65

t'
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- The last three,latvleast. have been leading, and I told yeuf
say?

dioxin molecular struétu:e.‘

A ‘Thatls correct,
Q And hadn't you previously denied that the term
dioxin referred --

"THE COURT: Mr. Musgrave, rephrase the question.

tc rephrase thé leading guestions. Do 50 immediately.

Q (By M:. Musgrave) Number 11, sir, what deesfthaﬁ-

A *The term dioxin refers to 75 different eomé@undé

dependent updn the location of the chlorine atoms within the

Q  You weté~requested to admiﬁ that?
A That's right.
R Did you admit or deny it?
va We‘denied it,
Q And_did you give an explanation as to whyfyou

denied it?

A No.
- Q Pardon me, sir?
A_ . NO.
Q I think}fou might look éé your answer, sir.
A I'm sorry. I'm sorry. I was looking at the wrong

one. We did>exgla$n that,

Q  And what was the explanation?
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A  We said dioxin refers to a broad class of cempeunfa

estimated to exceed 10,000 in number.

Q All right. And so you denied it.
A Yes.
@ And so back in 46, sir, did the response that you

gavé in 11 have anything to do, sir, with your ‘denial of 46(a)
that i;~thét certain chlorinated phenols produced at the plant
the Krummrich Plant, containedvpotential; contaminants such a

quote, dioxin, close quote?

A I think that's correct.

Q And 4id Mr. Carr show you any documents here, sirj

with regard to the denial of 46(b), and did he show you any
documents here whete any of these chlorophenols are shown to

contain all 22.~-

A  No.

Q’ -= of the TCDD isomers? !

A No.

Q - And does 46(b) specify which isomer it's talking 

‘about when it says TCDD?

'}A It implies 22, all of them.
0 And handing you‘what's been previously marked as

Plaintlff's Trial ExhibitA1119, which is the OSHA éitétions,

sir, I'd like ypu‘to read through that and tell me if you see

in that any place the word "wilful" or "deliberate.”

ff |
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"phrase or term "Wilful/Serious.” -

either one, or both, or do you know?

' wcxdv"wi1ful/serious.“

Q | (By Mr. Muggravé)' And that is é wilful-slash=
' gerious? |
A Yes. |
.Q ‘: And is it,contained anywherajin;the body of the :

~document deseribing the alleged allegations?

A I do see right at the top of Citation 2 the

Q Anyplace else, sir?
A Nowhere else.
Q Do you know whether that "wilful/serious" means

A I think it means either one, and it's generally
taken to be serious.
this on recross, why don't you point out that there's a half

a dozen pages at least of this 10 page citation that have the

MR. MUSGRAVE: «Wilfnl/seribus?
MR. CARR: Yes.

THE WITNESS: Yes,

MR. CARR: You said nowhere else, ’one; two, three,

four, five, six, seven, eight pages of the -- one, two'hé_of

:the‘feurteeh page dbcument contain the words "wilful/serious.t

a - I don't think so.

MR. CARR: ’Counsel,isﬂvwe don't have to go througm
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Q It'a;just'wilﬁul/serieus at the tép; is tbat

- right?

A Yes. | /
Q Mr. Park, you saw Mr. —-— or Mr. Cat: asked yeu

about: the one Request for Admisszon about the -- whethet we

had analyzed orthochlorophenol. Do you recall that?

A Yes.
Q And he showed you the Dr. Wilson memo where he

talked about analyzing orthochlorophenol?

A Yes,

Q - Have you ever heard of orthochlorophenol crude?
A Ies.

Q Do you know whether there's a.distinetion}betwea

axﬁheghlaxophehol,'thé product, and orthochlorophenol crude,
the.p:eﬁuet?
a I think there's a distinction.

Q Let me show you Plaintiff's Trial Exhibit 1138,

as well as Plaintiff's Trial Exhibit 1135, it was marked twice)

it'élalse a memo by Dr.Wilson that Mr. Carr put into evi&encég-’

is it n@t?,'

A Yes.
Q And does Dr, Wilson in there refer to these same

analyses that were done in '78 that were referenced in the

other exhibit he shcwed you where he talked about the ertho-
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chloxoPhenol?

g Af  He calls these samples Qcp crude.

Q ‘Do you know whethez ‘he knew or understood at the

time he,wxote these memos.paasibly the distinctiop between
orthochloroPhenol and orthochlorophenol c:ude?

A I would think he should know the dlfference.-

Q : Mr. Park, Mr. Carr also showed you. I believe 1t

was Plaintiff's 1543, This was p:eparedness question and

v‘v”answer'on,soil sampling that was prepared by Sa:ah Collina.

- Do you have that, sir?

A - Yes, I dOQ

Q And he.asked'you‘about the'finding of a level of

dioxin in one of the locaticns there in the sampling that«was

vg doneﬁ This is on page 2 of this exhibit.

A' Yes.

Q And yoa recall that he asked'you &'question

'about -- question & -- pardon nme, question 6 and answéri6g»

Do you have that?

A" Yega.

-~

’Q_.' About ‘what Monsanto was going to do about the ‘

‘ potential exposute.

0 . and it was inﬁiééﬁedithag'thé area wésTQéinq ﬁo"” 
be paved. o - | |
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Q What does question 7 and answer 7, the ones

’ immediately next to it, what do those read, sxt?

A Question 7 says, “A:e you paving the lot just

because of the dioxin?" Answer, "No. We planned to extend;th#_.

. parking 16tvpribr to the sampling program.”

Q And guestion 6, would you:read that, sir.

A - Question 6, "Don't you consider the,one‘neax_thev

vfenée area a health hazaxd?“:

Q And the answer to that.

A - The answer reads, "No. The dioxin was detected

a couple of 1nches below the snrface in an area where there
has been a low patential for expeosure, and with the pa:king

lok extension this ‘area will be paved ovet, eliminating any

lexpesuze¢

Q  Now, Sarah Collins, sir, the Autherlof this,

do you know when she started with Monsanto?

A No, I ddn'tkreally; - Several years ago.

Q »Dé~you know whether she was émPIOygd‘in 197972
a1 frankiy don't teméﬁbék. |

Q‘ }Now,vxn questlon 10, it is asked, is it not, sir,'

"Had you ever tested for TCDD before now?"
A Yes,

jQ' And_would you réad the answe: to us.

71




[

10

o

12

13

‘14

15

16

17

18

.19

20

21

122

23

'Vwith'éhataJune.-1979"wipe sample'exhibit that Mr. Carr Shawed;

|l you that had one finding of a contaminant in Department 2377

‘been referring to when she said‘*We,tested for'TCDb,by'taking'

A ~The ahawex reaas; "We have téstédvfor TCDD by  ;_
ﬁaking wipe samples and fouﬁd it not to be presehﬁg In takin§ 1
the wipe samples, we tested the surface of equipment and fuzniw_lu'
ture in the chlorophenol units and their control ateas. |

Q Do you know ,whether>Satah=Collins was familiar |

A I don't know,
o That was some four and a half years earliét¢' ')

waSn't_iE, sir?

A  That's correct.

Q From this dYcument dated.Novembet of 1993;

A Yes, o

~Q .' Do you know, siz, whether any wipe samples were

taken at the Krummrich Plant in the interim, between June of

+79 and November of '83 whan.Sarah Cellinsvpteparad this-memo?.7<]

A I think there were a number of wipe samples taken)

Q Do you know which results Sar&h'Collins night have"»

wipe samples®?

A She's pbobably‘refet:ing‘to some more :eéeﬁt'in

_’Q; Do you think, sir, she would have gene all the waﬁ»;l

back to. 1979 if the sample testing fer the last couple of yeara;  
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__.at-this'tima.t We wxll resume agaln Mond@y at 9:00.

had shown that there were no findings of TCDD in wipe samples?

A I think it's quite possxble she might have g°ne

back Just a few years and found that none had been. detected,

:and then'stopped,

MR. CARR: Your Honor,‘i object to this as‘pure

- Speculation. - _ o E

MR, MUSGRAVE: Well, your Honor, he's ésking -
MR. CARR: And Counsel knows it.

MR. MUSGRAVE: He's asked the witness to speeulaté

vabéut ali'kinds of things, I think this.is just as clearly

‘admiSsible'Speculation}as to what hé?a askédvthe witness to

-vspeculatejabout.

 THE COURT§ ‘You made the objection as to sPeeulaé;

tion. 1It's my opinion that they haven't been speculation.

_They've been proper questions. This.witnass is a_lawyex.‘ This
'particulat éﬁestion that you'te talking»abOut is speculatian,

and the obgection will be sustainea. I see it's a couple mznut#a

after fcur, so we'll termlnate proceedlﬁgs for the day at this

-point in time.

Ladies angd gentleman, we wzll ad;ourn for the day

case in pattieular, or subject matter in general in any ef the?~f -

I-want ho a
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media, or,eiectronie. - Thank you for your attention and

»coopexatioﬁ. Have a good weekend. We'll see you on Monday .

~ (Court adjourned.)
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~ STATE OF ILLINOIS

- TWENTIETH JUDICIAL CIRCUIT |  SS.

| COUNTY OF ST. CLAIR

I, Rathleen Watsonzﬁrunsmdnn,'ane of.th¢v0ffiCial‘Coqrt 
7»Repdttet8, do héreby certify that_the f6regoing't:anéc:ipt_is

| a true and correct copy of:Saia'transcript; a

_DATED;‘ August 12, 1985,

Bl e Prssnng

Kathleen Watson Brunsmann, CSR, RPR |

Official Court Reporter
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 STATE OF ILLINOIS

 TWENTIETH JUDICIAL CIRCUIT ) ss.

COUNTY OF ST. CLAIR

I, RICHARD P, GOLDENHERSH, Circuit Judge, do
:'he:éby Ce:tify that the foregoing.transcript is a}true)and

correct copy of said transcript.

DATED: August 12, 1985.
. : .

- ’ - A ’ . ) >

77 : ;
RICHARD P, GOLDENHERSH ’ C&RCUIT JUDG

B
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~ IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
ST. CLAIR COUNTY

FRINCES E. KEMNER, at al.,
Plaintiffs,

vs. NO. 80-L-970

NONSANTO COMPANY,

W Wt o Nt S S S N

Defendant.

Before the HON. RICHARD P. GOLDENHERSH, Judge

JURY TRIAL -

August 5, 1985

APPEARANCES :

MR, REX CARR and MR. JERRY SEIGFREID Attorneys at Law
~ Appeared on Behalf of the Plaintiffs '

MR, JOHN R. MUSGRAVE and MR. JOSEPH NASSIF, Attorneys at Lar_
Appeared on Behalf of the Defendant |

MARSHA SCHNIPPER
O0fficial Court Reporter
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judicial days of this Court, the matter as herainbefora set

forth came on for hearing before the HON.  RICHARD P. GOLDEN-

“Clair Coun:y. Illinois, and the follewing}was had of record,

- to-wit:

withdrawn. Are those --

| questions about that. Now, questions or requests, if you will,

BE IT REMEMBERED AND CERTIFIED that heretofora, on |

to-wit: Monday, August 5, 1985, being one of the resulax

HERSH, Circuit Judge in and for the Twentieth Judicial Circuit,
Stats of I1llinois, St. Clair County Building, Bcllevillo. St.

* k kK k% &k *

PHOCION PARK,

resuning the witﬁoss stand, haviag been preaviously sworn,
testified further as follows:
CLARIFICATION (Continued)
BY MR. MUSGRAVE:
Q M. Park, I believe when we recessed Friday, we were
talking7about the Requests for Admission and Mbnsxhto‘s’&espbnscs

in connection»w!t&&that EPA proceading that was ultimataly‘

A OSHA,
Q nPardon?
A  OSHA.

Q OSHA, excuse me, yes. I want to ask you a céupla O

to admit certain facts with regard to the Sturgedn spill
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occurring in January of '79 were posed in these Requests, 1s
that correct, sir?
A Yes, they werse.

Q ~ And what Requests wers those, what numbers whers they |

'touehad upon that subjsct?

A It appeara'chat Quastions No. 33, and then several
thereafter, 34, 35, 36, 37, 38, 39, 40, I guess it looks like
it carries on to 41& |

Q All right.

A I‘beliavt that's ic,

Q | And gll.those deal wiéh,thc tbpic of the Sturgeon

.spili occu::iﬁg-in January of 19792

A Yes.
Q And what wad.:he date of the OSHA investigation at
the Krummrich facility? |
A1 believe that was February.
Q ALl righe.
A Of'79.
Q'. Now, with regatd to the first of those questions
dealing with the Sturgeon spill what vas the response th#z was -
given? o | | |

A The‘Rcsponse reads respondent -- which was Monsanto

=~ objects to complainant's -~ which was OSHA -- Request

.i£ar Adgiﬁsiah No. 33 on tha,gronndc’zhat“ﬁat:ers which may have|
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and beyond the scope of the pleadings herein and therefore,

- deniss the s&ﬁo.

' those =-- that that type of question dealing with the Sturgeon

it could have gone before the administrative law judge and.ruissd

There was & number of mechanisms it could have used had it so

occurred awsy from respondent's premises and st a time and place

remote from the inspection and eitation herein are ;mmatarial

Q Okay. With regard to the remainder of those Requesats |
dealing with the Sturgeon spill‘as oppossd to the OSHA inspectian,
was t&at same objection, if you,will.lincOrpbratcd by referencs
and remade in’the same fashion? |

A Yes, it was.

Q And 1if OSHA didn't agree with Monsanto's position thatg

8pill was immaterial and not an appropriate qudstion to be askc*
in comnection with the OSHA complaint and the OSHA inapcction.uﬂ_u»
was there a mechanism by which they could have that diaagrecmonu 
decided? o |

A Oh, ycs.' It was our view that this was clearly beyond

OSHA's jurisdiction, but had OSHA elected to contest this iséuc

ths issue, argusd the point. Certainly if it elected to go

' through the hearing on this matter, it could have cross examind? B

the witnesses or brought on its own witnesses or whatever.

desired,

Q  OSHA could have had the issus of whether or uot the
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#- 1 | Request was properly objected to or not determined b.fotc‘tha

2 | hearing?
3 A Had 1t so ealected.
4 Q Did 1t even bother to take up that issua’ with the

5 adﬁinisttgctve law judge?

6 A No, in our view it was clearly beyond OSHAfo'juris—:
7 || dietion. ' -
8 Q But did OSHA or any lawysr from OSHA even bother to

9 take the issue up?
10 A No, they did not.
o .Q Row, Mr, Park, Mr. Carr asked you some quastions about

12 || Plaintiffs’ 1542, Do you have that, sir?

Fon ey

13 A  No, I don't.

-j4' | Q That is a mﬁﬁo_datad Jﬁna.ﬁeh. 1979 dealing with a
6 | A It's June 9en, 1979, |
17 Q Pardon me.’;una 9, 1979, and that deals with, 1f ybu

18 || will, a report on a discussion conference with Roy Malone of

19 thai?os:-biapa:ch aboﬁz dioiin and chcjehibrophenol uni: at the
20 Axxummrich Plant, fen't thet correct, sir? |
21 A Yes.

2 | Q And does it reflect that other than what}tho Teporter |

23 | was specifically told in the second sentence, does it reflect

24. || that there was other discussions or other questions answersd?




%v) »_1» . A Y@p.

’»2-', Q | Apd.docslit indicatd hoﬁ many other quaseibu: were
3 ahswgred'or whac the :opic’of those qunsﬁione wete'éther :hgg
4 .gcnar;llyjdioxin at the chlorophahol plant? | | |
_s» - A No, tha typo and number of the qu»ations is no:

. :I.ndica:ed

vz - Q’ Ic daoa say a number of questions though does it no:ﬁ'
s || A Yca.. |
o |l Q Allfr;ght.' So there were other mattérc cbvibusly

10 answored.or other qut&tions’obV1ously answered in eonnaction
ITE ‘with :hia moccing ‘with Roy Malone or this conversation with

1.  Roy Malone about dioxin at the chlorophenol unit at :ha Kxumm:iah

f_:;;y::irlr

13 f Plant?
| A tﬁéz?a'GOttggt; |
15 | Q@  Now,cwith regard to that second ssntence where it is

 -16 vropa:tcd.the~rabortcr'was spacifically told that our hnklysis
17 of a ra¢¢nt}p:bduét'aamplé did hot,indiaa:a the prdseﬁet of |
s |l 2,3,7,8 dibxiﬁ; Mr. Carr was showing you.'I belitva. th@ results
i§"l_£rom some aamples thae were tested and reported in Plaintiffs
a0 | 1138, Do you have mas.nuffa 1135 there? |
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a A .uasc.
22 M Q No, you want the encire ripert, sir,
3 | ‘A Okay. |

- ;4:1(-”' Q 1h¢:§‘1tais.
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1ot would have been produced in February of '79?

A Yes, I do,
Q Now, ho refarr¢d to a sample which was identified as |
MB654, Nbuid you turn to Page 7, sir, of Plaintifts' 1135 wharl
MB654 {s idencified. | |
A ,' Yes, I have it.
Q  Yes. And what is it identified as, sir?
A The description on sim@lo labal column says that it
is -- was parachlorophenol, lot KL02~5021.
Q Are you aware of the fsct, sir, that ~-
MR. CARR: Objection to the leading form of the ques-
tion, your Homor.
THE COURT: Objaceion_sus:ainéd.
Q@ Do you know, sir, what the lot number assigned to
that parachioropﬁenol. what date that léi was produced?
| A. 1 bélievn that the L maané 1979, an& i believe that
the 2 would‘gnan February.

Q All right., And if that balief is correct, then that

A That's correct.
Q And, of courss, again -
MR. CARR; Objection to the leading form of the ques-
tion.'yohr Honor, |
THE COURT: Objection sustained.
Q  Would you ell us again, sir, what is the date on
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Plaingtffs‘ Exhibitflsaz as to the conversation with Mr. HalonaJ.

1f you would, tir. can you find that in Plaineiffs’' 1135 in :hc‘

A And so now moving to MB696 --
Q  Yes. | |
| A Under daécription .-
Q  All righe. |
| ;Af Iﬁ-ttudé 93 percent 2,4 DCP finighed product, KLO3-
| 7009, | |

1 Plaintiffs’ Exhibic 1135 as to that partieular sample give a

A This‘ptess query memorandum 15 dated June Sth, 1979,
Q@  And is June 9 after thruary‘of '79, six?
‘A Yes, that would be some four months later.

Q And, sir.'Hf. Carr also refarrod to Sample 697, and

identification table?
A Yes. Let's see, I have MB697, and it 1ndicatos it
was rewlabelod MB696.
Q@ ALl righe,

Q ALl right. And in this particulsr instance, sir, does

date as to when that k#mpio was produced?

- A On the same basis this aumber would indicate that
this would have been dons in 1979 in March.

| Q  As a matter of fact, is there a date of sample column
also? | |

A Yes, thare is.
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'prccéd ahcfloi number designation?

Q  All right.
A And that is clearly March 1. 1979,
Q S0 not only the lot number indicates that, but in thﬂ
particular case they even have tha date there? |
| A Yes.

Q And: that does cor:capond with the way you've inter-

A Yes. ) |

Q And, a:t..f. 13 March before or after June 9, 1979, the
date of the conversation with Roy Malone of tko Post-Dispatch?

A March would be some three months pr»iot to this press
query. -

Q@  Now, sir, I'd like to direct your attention to Sample|
MB708 in Plaintiffs' Exhibit 1135, | |

A “.I‘es‘. -

Q Cm you tsll us what t’hAt 'ptoduct is or what that
sample is described as in this Plaintiffs’' Exhibit?

A Iz'i described as PCB -~ excuse me, PCP product cut,
And do you know what PCP stands for?
Pancsehlorophonol. L o
Wers you making penta in 1979 in Monsanto, sir?

I'm sorry, I just am not sure,

Qe O > PO

Have you ever bnrd of para --

MR. CARR: Just a few minutes ago he said PCP stande
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 for parachlorophenol, and it does. It doesn’'t stand for penta.

He just said on 654 PCP thare stands for patachlorbphagol. How

perachlorophsnol,

- 1dentificacion, correct?

he's saying PCP stands for pentachlorophenol.
| MR, MUSGRAVE: Well, 654 says parachleropbanoi.'m'.
Carr. He didn't have to interpret PCP. It reads para¢h10r64
phenol, Mr, Carr, 1f you'll see that, sir,
Q This uses the word, the letters PCP, doesn't ic?
A Yes. | o
Q The prior exhibit you read from in fact épklxed out

parachlorophenol, didn't 1t?

A Yas, I did not say before that tha laezer§”RCP meant |

Q Do you know whether Monsanto was making penta in 19791

A I'msorry, I'm just not surae,

Q  PCP, this does indicate PCP and product cut as an

A Yas. _

Q And what is the date of that sample of PCP,.éir?

A Tha §amp1c was cakaﬁ April 17, 1979.

Q Now, &8 than more, is that closer =0 3una g, 1979:chm
those other two samples that Mr. Carr alluded to, sir?

A Yes, this would only be about two months prior to ﬁ

Juna #

Q  And going on down, sir, to MB715, do you find that on|

10
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15 'loek nn tha aaslyeieal raaults that are also in Platntiffs

that ﬁns} -

'tban the two samples that Mr. Carr referred to?
_samples I've just had you look at, MB708 and MB715, 1f you wouu}
Exhib1c~113$, I 11 believe you'll_fiad that at Page:10, MB708

:ﬁhichvwiggghé‘Sampla of April 17;11979. do you find that, sir?

;analynia for than?

Q And 13 :hat 1denti£ied air. as to what type of aamplc'

A ?‘Ycagrit‘1ndicatea’it~wns 2,4 DCP.
Dp 5oﬁ,know.what*2;4?QCPVIs?
' ’YQs;_c£§£*§tiﬁds for:dichlorophendl;
| wﬁgé dgta was that sample taken?

1Tt was taken Apu‘i'zom. 1979.

- N -1

,And ia that samplo more :ecent in tima to Juna of '79)

“,A ~ Yes, it 1s only two montha to Juao.

Q Now, if yeu.would with regard to both of these

A Yes, I do.
‘Q- ' And whac does it show undor the TCDD columm in the

A Okay. :ha:=wnu1a be :h;,ealaan headed CL4, 1ibelieve.
Q_’ ‘That's right. sir.

". §:’-’And Lt shows none datacnnd.

y

| ;A;; right, sir.. Aud with regard to MB?IB, the samplc,.

o
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‘Roy Malone, doas it refer to several samples or a ainglé sample,

Honor.

- I'm not sure what that means.

taken April 20, 1979, what was the finding as shown inPlaintlfé;'f

Exhibit 1135 under ths tetra column?.

A It also shows none datected.

Q And those two samplea are more recent, sir, to Juns, |-

'79, :hdn,che two Mr. Carr showed to you on his examination?

A Yes, they are.

Q  And the June 9, 1979 memorandum, the conversation wity

sir?
A it indicatss a single §ample. It says a recent pro-
duct sample.

MR, MUSGRAVE: That's all the quastions I‘have.'you:

THE COURT: Mr., Carr, do you have any fu:ﬁhhrzqunstioms?

MR. CARR; Ya;; your Honor.
| RECRDﬁS‘EXAMINAIIOK

BY MR. CARR:

q Look at Sample 727, Mr. Paerk, which is later --
it bears a date of April 27th, '79, does it not?

A Yes, it does.

Q And that's later than the sgmpla# ﬁhich Mr.‘ﬁudgrave
discussad with you? | |

A  Yes. RNow, it Indicates it's -- it says duplicate,

12
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il Mr.

s Aﬁﬁ has a date of sample, does it not --
Yes. |
-- April 27th, '797?

Yes. .

ISETave, is it not?

Q
A
Q
A
Q  That's later than the samples discussed with you by
Mus |
A ,'Yas.

Q

How much TCDD, how many parts per billion is in that

later sample of PCP or parachlorophenol?

A Appareatly-thatq were two samples. One shows none

| dezecteﬁ,‘ono_shovn 14 parts per billion.

- Q ‘Now, that was just slightly more than & month bafore

' this press releass, wasn't it, sir?

A A month and a half or so, yes,

Q Now, would you refer back, 1if you would, to the
Responses to Qusrias or Requests for Admissions 10, 11, 12, and
137 . o

A Yeé.

Q You recall you digenaaud with Mr., Musgrave or with me
and ﬁr.1Musgtavn‘Friday :hit he didn't have 75 isomers thaﬁ was
eechnieaily incérract'and :herefbri. you could not admit that

thara vere 22 -- 15 diffaren:vcémpounda and 22 1som§rs; do

'you recall thac. 8ix?

 .& ch, thau ic waa not. the etat&men: was no: whally

.13
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“ﬂnize the nama of the tccipient. :

-8 |

|| tdentification.)

| of the recipients?

 do yon sce all chnsa people on there? Do you san Dr. Misure on

co:rcet'ahd.:harefOto.'ﬁas admitted.

MR, CARR: Would you mark':hiébaxhibit,pi§as§,_

(At this time Plaintiffs’ Exhibit ISSOIﬁas marked for o

Q 1 I hand you what's been marked.Plaintiffs'“Exhibi: o

Il 1550 and ask you if you tocogniza zhat as a Monsan:o memo dealing

with Tetrathal?

A. 1 éon't recognize the name of the writer. I do recog4‘

Q' I asked you.whether or not you recognize that as a
Mbnsanto axhibit dealing with Tetra:hal? |
A . Wall, I'd have to say I don't rgcoghizk ie, Mr. Carrx.

' Q  Does it have on it a Monsanto letterhead on the second

A Yes, it does,

-Q ”Bo~you recognize your name on the second page as one

A Well, I was one of eheée to whom  ;—
’Q’» Boayqﬁ see Mr, Joseph Nassif on there, Joe Nassif
also one of‘the-reeipignts? .
| A 1 was copied ih.

Q Do you see br, wilsen on thers, Dr. Rousch on thare.

the:e?

114
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A | Yes. somm ara addrssaees, soma aras copy~eas (sic.)
R Q‘ - You see Mr., Nair on thara. Mr. Biahop, HcCarvilla,‘
yﬁn see all those pooplevon.the:o?
:”Abv_ Yaé. | | |
| Q. ,2ou recognize those as'Monganto peopls, don't ybu;
sir? | - ' .
A Yes. | | B
Q  And you see there's a drafe letter}thare, it écarti |
out~bear;Tc:rathgl_Cuézomcrs, Monsanto Company has recently --

‘MR, ﬂUSGRAVEé' Object to.cqﬁnscl“teading from it

until it's admitted.

THE’GOURT: Objection sustainad.

Q Now, do you recognize this as a Monsanto document,

vsir?

| “Thank you.
wn CARR: Kow I'll'offet it into evidence 9f 1t

' plcasa tho Coutc.

TRE COURT: Any'abjae:ion?‘

MR, HUSGRAVE: Yes, I ebjact to it; your Honbr, iﬁ's:‘
'vi:relevanc and 1mmacer1a1 to any issue in the 1awsu1t. 1t doals
"'with Tetrathal ‘It's a document created in Fabnua:y‘of 1985.1'
It has no m&uuriality»or.relavnnea.cb»whac may>hava.beeﬁ_in

'Hrg“?a:k'avminésinfcennaéeion»vith these Bﬁgpongggv;n”gﬁsugg ofl -

. 1$
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| 48 aithar‘éarmittad to tha Jury to be read or seen, and I object

“1979,‘§om§.£oa:, almoatvtivt»ycarq_aftir the fact. It's -~

‘tissuc in thic lawauit for :his Court or juxy to decide, and 1

 objac: to it on those grounds. sir.,

' introduced into evidence, I realize that, but now the entire

- to it being pnssed because of thaz.

ordered in its ancirecy.~ |

‘ your attantion to is primarily that found on  Page ’f~ ic's in

it is too rcmoto'ih tima to any incident ia':hie'lawsuit Or

THE COURT: Objection is overruled. I think it is
relevaﬁ?land material.
| - (At this timsvihe exhibie»was'pasaCd to tho Jury.)
' MR. MUSGRAVE: Your Honor, may I also note for the

recerd that T object to it beina paaaad to the jury. It's been
documant is'baing passed to'tha.jury. and I believe that again

énlaetivh‘with regard to the document in connsction wiéh»what

THE COURIx Objection is noted. 1It's been admitted |-

into nvidanco. It can be passed to the jury unless otherwise
:Q' Mz, Pa:k, part of :his exhibit that I wish to draw

the lcwer right-hand corner czzsaa At the top of ﬁha'pbge
1: 8 numbared 3. |
A ch. I havn it.

Q ﬁaw, that' n,a qn@stianand answer fa;m'p#epﬁtad,by

A\ B d

16

Vmuch of chis.is-irrelavéns and immaterial, and counsel hasn't bgen
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Asént Orange.

Collins., You and a number of others, including Mr. Nassif here |

got copies of it. It was prepared in February or January'9£

-~ 1'm sorry, February, 1985, and the Answer No. 13 on the

page that 1 refsrred you to says there are 75 isomers or :ypcs'ul

of dioxin. 2,3,7,8 tetrachlorodibenzo-p-dioxin (TCDD) is the

most toxic dioxin isomer and i{s the compound associated with

‘Kow, Mr. Park, you on your Responses, your deﬁiali
of fequasts to Admit No, 11, No, ll says the term di@xin rqfers
:b 75 differant compounds. and you said you denied aﬁat'bhcauée
of the use of the word compounds. Do you see in ths~axhib1£
that I have just handed you that the word compound is used tharé
to describe one of the dioxin isomers?

A Migs Collins is not a ttchnicai patsou;

Q Excﬁsa me, Mr. Park, plcgsalanswoz hy quas:ioﬁ.

A Andvyoﬁx question was do I see tha term 75 isomers
here in this A, 137
| Q  HNo, Mr. Park, that wasn't my question.

A I'm»sorry. |

Q Do you see the word compouhd used there with tefeicncq
to 2,3,7,8 TCDD ér a dioxin isomer? |

A | Yeb. I see that second santanc‘; | |

Q And you told us last week that tha reason you didu t

admit thnt dioxin refers to 75 different compounds was beeause

|17
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it vasn't a compound. Now Monsanto in this document does call

it & compqund --

| tation of the testimony. The reason that it was -denied is set

ff ch1orod1b§nsp~p~dioxtn herein referred to as TCDD was vagus and

MR. MUSGRAVE: Object to that --

Q Does it not, sir?

MR. MUSGRAVE: Object to that. That's a misrepresen- |

forth, Mr. Carr, in the Response, and it clearlyistatés what_the'

vitness' testimony was as weli‘as what in fact the Response was,
vand it was not deﬁied ghat dioxin was a compound, sir.

~THE COURT; Objection is overruled. You may p:oceid;
Mr., Carr. |

A No, it does not, Mr. Carr.

Q» And you also tes.ifiad that your denial was also be»
caus§ there wars,I0.000 types pf compounds known as dioxin; you
rexember that also, sir? | |
| A : Yes.

Q And it says here in this Exhibit 1530 that there are
75 1somars or types of dioxin, doasn't it, sir?

A That statemant is made.

Q It doesn't say cthat there's 10,000 compounda known as
dioxin, does it, sir?

| A} No, it does not.

»Q Agd-yon also stated last week that the term tetra-

118
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'indéfinita. You see tetrachlorodibcnzo~p-dioxin {TCDD) used in

_taufon of the document. The document does not say TCDD is the

| 1somer?

this BExhibit 15350, don't you, sir?
A Yes,
Q@  You also object or said you denied the request :hat

TCDD is a toxic compound, Do you sae vhere the answer to Ques-

tion 13 %4 1550 callé it the most dioxin -~ most toxiec dioxiﬁ

isomer anﬁ is 8 compound; do you see that, sir?

MR. MUSGRAVE : Object to that, that's a misrepresen-

most toxic dioxin isomer. It says 2,3,7,8 TCDD is the most toxic

dioxin isomer,
THE COURT: Obj;célon sustained. |
Q You do see where Question 14 you deny_ that 2;3,7.8 TCY
is géneraliy recognized to be the most toxic of the tetra iaoma:
A Quastion 147
Q Question 14 in Exhiﬁi:_is -- 1in the Requests to
Acdmit, Quns:ion No. 14,

A  Yas,

Q ' You see where it says 2,3,7,8 TCDD is génerally recog-

niiad to be the most toxic of the tetra 1somars1

A tea.

Q And you see in Exhibit 1550 where it also says 2,3,7,8

tatrgchlorodibenzo-p-dioxin. TCDD, is_the_mosu toxie'd1bxin

D
8?7
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A
Q.

" the sane way you at Mbnsanto. lawyers and scientists combiaod
_ A
Q 

Avprepared by Sarah 60111ns a press relations person and distri- -

o > o B

Yes.

bow. Hr. Park OSHA was using these tarma in exactly

' used these terms, isn't tha: co:rect, sir?

b d hava :o answﬁr no,

Doesn't this Exhibit 1550, didn’ € 1: - wasn't»it

buted to lawyars‘and sciqntiscs?
For cotréctiOn. eofrac:.

And did anybody correct it?

1 havu'no idea. ‘I aasumn that some did. .

w&ll how do you. why do you maks :ha: assumption?

where 13 your «-

A Sbe seat 1: out for corrections :f-
}}Q_' Yes. |
- addicions or s0 fbrth.
-Q And-whgre 1s-your knowladge,.sit. thatvitwas_avar
corrected? - | |
| A I'm maiely guessing.
'Q well Mr. Park you va been a lawycr long enough tov

;know that as a. winnesa you' re not allowed to guess unlcss I
xask'you-:o guess, -I‘asked you for kaowledge. You said it'w:a»»

»: correc=od and it wasn't corrected to your knawledgo. was it, |

]’air? |

20
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corrections.

A I would assuma that it wasa,

Q To yoht knowledgas it wasn't corrected, was it, Mr.

A I don't even know if it was ever used.
Q Mr. Park, my'quaacion is specific, you understand it.
To your knowledge it was never correc:ed was iz, sir?

A At eha monment off the top of my head 1 cannot racall

qQ Thanvis the answer to my qunstion»thac it's currect,
sir.'to your knowledge it was never corrected?
A I don't feel that I can answer that way, Mr.~0arr.
With all thess recipients --
Q Mr. Park, do you have any knowledge that it:vns coxTec
‘A, Kot specific knowltdge. o
Q All right., Mr, Park. if you have no knowledga that ig
was corrected, then my statement is true and accurate, is it noy
A Mr, Carx, not necessarily. |
Q -- to your knoﬁladgé -- listen carefully, Mr. Park
b-_'to‘you: knowledge ~- firét‘of all, you have no,knawlodge;~
do you, sir? |
A I have knowledge of experience, Mr. Carr _-; 
Q I understand that, Mr, Park,

A -~ gained in many matters like chis;f'

21

ted?
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‘ilwe ve asked for copies of all commsncs, we've asked for copias
fknowledgégthat there's aomething other than this was p:epatcd
:and sant but.to the customers. bo‘you have‘such Specific‘

-  know1adge. Mr., Park?

',kgawledga of such,

“speeific knowledge at this momsnc?

| _Qpécific'knowlcdga?

 the 1ateséidoéumcﬁt'tha: -& have in our file on this point, do

you know that, sir?

Q Hr. Park you know which draft this was? This was

che findl draft. It s dated February ISth it's goins to go out

on Mbnday. February tha 18¢h, sir. COmments are rcquested todaﬂQ

o£ final drafts. This is 1t. Mr. Park, unless you have spacific

A Ihave -- I cannot at this moment recall spueifid»
q Then is my answer to my question that you have no such
A o, buc I do have genetal knowledga that zhara would ,
hava baen rasponaes.

Q Is the answé: to my question, éit. that you havu;no

A I cannot recall;

Q Do you know that your attorneys and your presidcnt of |

Mbasanto Corpotation is going to sign an Affidavit that this is

:fthe full, complete eompliance with our Raquest and :ha:,;kis is

A I m no: sure, but -~

- Q : Dv you have any knowladga to the contrary, Mr Park?

L&
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 first d:afcs éaz'changed. _Do»you know which draft this is?

ecouldn't ia. sir?

.0011£ns wordad har transmiatal lstzer. I:vimplies étrbngly '

'chat it's not the final drafz. Sha says sha nehda'.-o

‘them now -~

| 'say? We intend to. send it out on Monday, beruary thc ISth

A 1 h&vu:businass knbwledge»gaiﬁed in fscaiving these

things.

A Vo. 1 691 :.‘

Q First, last, in becween?

A To, I don't kow. | |

Q This éould be the‘SOuh_&raft 36 fa:.as you know,

A It cartainly could ba.
Q‘ It_could be the final-drafc'as far as you're-concerneq

with no changes made? |

A 1 doubt v‘iﬁ"slxthé"‘fiﬁaxr‘-'dz"‘af: because of the way Miss |

Q If there's going to be additional changes.she wants :

A Yeah, |
Q. -She wants a feedback by this afternbon?"

A4 svSha doasn't say this will be published on the 18th

She msrely says the plant is planning to discuss with smployees|

QU ' Look at the first page of the axhibit. What does it

|  A 1That s the customer lqtcgr, Mr. Carr, We were leokingv

Q  Mr. Park, what you're telling us is that you know that

23
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1is true that you have no specific knowledge and no knowledge on

yes, that's correct, or you can say no, that isn't corruct,

| referred to in the June 12th, 1979 memo wers incorrectz, do you

| recall that, sir?

at the question and answer part.

Q = Yes. Mr, Park, so that we can move on from this..it

this memo whatsoevsr dealing with this memo, deaiing with thasq‘

24

t

questions and answers that this was changed in any fashion, isn’| _’

that correct, sir?
A 1 cannot recall at the moment any spacific chhngen;

Q Would you answer my question, Mr. Park. You can say

A At the moment, yes, that's correct.

'Q Thank you, sir. And in this drafe she uses and sends
to you and scientists thase very terms that you denied vere
gorrectly used in your Response zo’therSHA‘s Request, isn'tv
sha:feorraét.,sirt |

A That's correct,
Q  Now, Mr. Park; you also discussed the‘variéus wipe
tests., You suggested that thers were some later samplas that

were tested and that somshow or other the findings and  -~

MR, MUSGRAVE: Objection, that's a misstatement of

his teécimony. He never said they were incorrect, he said they

were latef samples.

THE-COﬁRi: %pbjection is overruled.
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| the ona that's refexred to in June of '79, shows Samples 1A and|
| 5A and 6A to have nanosrams per nilliliter of extract, doesn't

iz, sir?

| 170 nanograms of dioxin per millilitar exzrac:. doesn t 1t. sir?

"First of all 1175 is daced kth of Mhy, 1981. ian t 1:. sir?

Would you answer my question, Ht5 Paer
' I'm not surall_remember ehae,‘Mr,'Curfy

I'm sorry?

> 0O > O

I'm not sure I remember that.

MR, CARR: Would you gat Exhibits 1170 and 1175 pleass.

Q  The Exhibi: 1170, Mr. Park, there's a date of January

17th. 1980, doasn’ z 1:, sir. on the very first page of 1t?
A Yes, it does. ‘.

Q And if you look at Exhibit 1170. you'll find a Tablo 5
2, will you not, sir? |

A Yes.

Q:‘ And 1170A already in evidence is a blowup of Table
2, 1s it not, sir? | |

A Yes,it does appear to be :hat. '

Q, And this table and -- made in 1980 six months afteg

A Yes,

Q And it also shows usidg th§7héxana exttdce. it shows .

A Yes.

Q Row. 1f you'll look at Tabla 1 in Exhibit 1175, sir,

25



b/
e

PENGAD CO.. BAYONNE, N.J. 07002 FORM 1L 248

10
n
.
13'
14
ﬁi; ,
‘17u‘
1§

19

20

2
22
23 -

| |

24

‘A Yes.

‘Q : And ic's referring to wipa samples at the Ktummrich s

| ?lant, isn'e it, sir?

A Yes.
Q And it shows, does it not, sir, chat in May of '81

‘ﬁcwo yaaxs after the memo that you referred to there. wure CLA

that 13. ta:ra dioxins detected at the column. at :ha regis:er

'po:t. at cha top of the colusn walls and in the open ‘top wall

,of the column. doesn c it. sir?

A Yes.

;1dcntifieation.)

'Q  Kanding you now Plaintiffs’ Exhibit 1551, see 1f you

| recogniza that as a ansanto document dealing wich wvipe samplea‘

'1naide Dapartmant 237?

A .Yas.
| CAR%: .Offar 1551, yoﬁx Honor, into evidence.
THE CDURT. ‘Any objections? | | |
MR, MUSGRAVE. I believa chis is tha same information

I| a8 coneained in Plain:iffs' 11754, youx Honor.. 1 would incor- |
‘porace the same objections I made baﬁora as to wipe samplal as
‘}a genaral topie. |

THE CDERI: Fine. They're incorporated. It's admitted

ovur objaction.

(A: this tima Plaintiffs Exhibit 1551 was markod for

26
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the results of some tests on this, on a column at a level at

 not inside a process vessel. Fred Heileman thinks you did an

excellent cleaning job," Do you see that, sir?

(Exhibitc: p#ﬂaed to :ha juxy.) |

Q Mr., Park, this is a m@mo‘signed by Mr.‘Buckley..and -

it went to Mr. Phil Kirk, dida't it, sir? o
| A Mr. P. Kirk, whatever --

Q  Sir? |

A Ic’ s addressed to a P., initial P. Kirk. The name 1;
not familiar to me. | |

Q You don t know that tha: stands for Mr. Phi& Kirik?

A That's correct.

Q Well, that's not important, but in any event, it showJ

the top of the column and in the open, doesn't it, sir?
A Yes,
Q  And it shows those thres tests that they found the

tetra dioxins in all threa':ists. that is, at 12 nanograms per

100 squaro contimeters, 8 nanograms per 100 square centimeters |

and 15 nanograms per 100 squara centimeters.
Q And then at the ~- it also says ''These levels are -

lower than OSHA would expact to £ind in thevworkpiaéeg area,

A  Yes.

Q  Would that suggest to you that the equipment that had

27
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said, Mr, Park.

fwipe sam9lea,and found it not to ba present is uatrue,,isn't it

been reported on in‘1§79 as having significantly higher levels
of dioxin were cleaned?

A Mr, Carr, 1I'm not sure T can tie in ~-- I have dif-
ficulty with the question, because I'm not -- |

Q} Well, does it --

A ~- tia that eqiipment to this.‘

Q Doas it suggas:ito yéu that sometims  before April,
1981 the equipment in 237 was cleanad or at least this particula
equ'pmant that was being tested?

A That's correct.

Q- But even notwithstanding the cleaning thsy still found
dio#in. didn’t they, sir?

A This apparently was 1inside a process vﬁséel;

'Q  Could you aﬁswer my question, Mr. Paik.

MRQ MUSGRAVE:_ I'm soxry. I didn't hear wﬁa: you

THE WITNESS: It was ihside the process vessel, not
where there would be exposure. -
Q Wbulc you answer my question, Mr. ?axk
A Yas, :hay -- apparently a tiny amoun: was found
Q And the statement that was made to the public in 1983
had you eﬁer -- 4in response to thejquestion ha#e‘ﬁou &ver

tested for TCDD before now, we had testad for TCDD by taking

28
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the answer, Mr. Carr.

rapresentation of what the answer was,

slixr?
A Can ybu give me -- I can't read --

MR. MUSGRAVE: I believe you need to read the rest of

A Number of the sxhibit, Mr. Carr.
Q 1543,
MR. MﬁSGRAVE: I would request, your Homor, that Mr,

Carr be required to read the rest of the answer which makes it

fully explanatory as to whet the response of this question was., |

Otherwise, it is misleading and it is an inappropriate, incorredt

| MR, CARR: Your Honmor, we've gone into this exhibit
with the witness alréady.} The jury ha@ it. They have seen it.
I déﬁf; think it's nacsssary foxr me to go through every point
that has been established earlier. |
THE COURT: I don't have -- which number is that,
12432 | |
MEK. C&ER: 1543, your Honor,
| MR, MUSGRAVE: Question 10 and Answer 10, your Honor.
_THE CﬁUR&Q Just a minute. I've found it. Objection
is ovﬁ;rulad. and the jury does have if. | .

'-'A'_ As 1 remember :he question I~ba1iéva I would have to

Q@ Mr. Park, we've gone through a numﬁer of exhibits

29
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from June of '79 through 1981 in which TCDD was tested for and
found, have we not, sir? o

A Yas, we have.

Q | And the statement Answer 12, we had tested for TCDD

by taking wipe samples and found it not to be present isn't
correct. isn't trus, is it, sir?
A Your Answar 10 you mean?

Q That's correct,

A There's nothing in here to indicate that thia is not

a correct answer. I would assume this is correct. I guess on
the basis of some of the information that we have just lookad
at it is correct that we had tested for,TCDD by taking wipe
samples and found it not to be present, Gn‘:ho face of 1t
that appears to be a correct statement. |

Q  Ch, you mean i{f yoﬁ tastqd ohce. you found, ﬁqr

instance, Wipe Sample 2A, 3A, and 4A there wasn't any tetra

present in those wipe samples, and therefors, you taka._yuu'say_

because there were three wipes taken where TCDD was not fbund,
theraforse, the itatemant in Answer AlQ in 1543 wha:e'thcy-aay
we had tested for TCDD by taking wipe samples and found it not
to be present is therefore a true ses:amcﬂt?

A  That would be --

Q Is that your reasoning, Mr. Park?

A That would appear to be --
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Q  1s that your reasoning, Mr. Park?
A  Not all of iz, no, Mr. Carr.
Q  Well, what's the rest of {t?

A The rest of it would be that Q and A 10 obviously

refers to areas where there would be worker exposure. and aamplqg

taken from inside chemical equipmant where there could not
possibly be worker sxposure would not be relevant to this.
Q Well, thesé sarples here in June of '79 and ‘81 and

after are on top of the column walls, column open top wall,

{an't that correct, sir?

A I'm not fanmiliar with the equipman:. Mx, Carr.

Q Well then, how can you say there’s not exposqre,'s;r;~

1f you're not familier with the equipment? A register port,

 you know what that means, don't you, sir?

A No, I don’'t,
QA rcgisuér that opens up.
A Okay.

Q‘ Column walls and plate on the top and open top wall,

Vyou know what that is, don't you, sir?

A No, I don' z.

Q Control room table, you know what that is, don't you,

sir?
A 1 assume it's a table in zﬁo\ebnt:nl room,

Q  There is worker exposure there, is there not, sir?
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there {s worker exposure, isn’'t there, sir?

A I don't know:bascd on petsonal e#pozienca, Mr._cetr.

Q Weil, Mr. Park, then ybn,dbn't‘know froﬁ personal
experience that they don't have exposure, do you.‘qir?

A My common senss tells me -- |

Q  Excuse ée, Mr., Park. Doesn't your common sense tell
you that a contté? room table there is worker exposure?

A 1 don't:know'abou: that.

Q Doesn’t your common sense tall you that in the contro}

room there -- first of all, there is workers in the control
room, aren't thera, sir?

A Yes, if it's -~

Q And, Mr. Park, in that conttél room is a table. Now, |

that'table is there for the purpose of the workers using it,
isn't ig, sif? Doesn't your common sense tell you that?

A 1f it's a regular tabla, yos;

VQ Any kind of :kbli. If thera's a table fherc;‘ie'a :
in the control room wharé people go, there's exposuro.'isn‘t' |
there, sir? o |

A If it's -~ by table is meant what's normally meant
by the word table answer yes.

Q Well, you don't know anything to the contrary? Then

A Could be.

Q And then this statement isn't trus, is it, sirjeven

| 32
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context.

Vthay found it not o be present?

with regard to the way you would modify it?
A Mr. Carr -- |

Q We had tested for TCDD by'taking wipe samples and

found {t not to be present. That is a'falsehooa. isn't 1icg, sir?

A I can't say ~-- | |
MR. MUSGRAVE: I object to counsel's raprageﬁcation '
because 1t's taken out of context. It has to be read in con-
nection with the second éanconco; He modified it;

THE COURT: Objection is overruled. It‘# not out of

A My answer is to be no.

Q  Did they find 1t on furniture, on the contrbl rOoOm

A According to that table, yes.
Q And d;& they, did Momsanto say here th#t they didn't
£ind 1t? |

A  Four years later --

Q  Did Monsanto say here that they didn't f£ind i, that |

A It doesn t eay they never found it.
Q *Sir?
A Ie doesn't say it was never found It aays we had

tea:ad for TCLD by taking wipe samples and found it not to ba

present.
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’oue‘falsahood. isn't 1#. sir?

camplea bcfaro '83, isn't that correct, sir?

Q NoW'you re saying then 1f they :ook a sample on ona
occasion and it wasn't there, then that makes it a truthful
statement. You're back to that now, aren 't you, sir?

| »A Ho, For ome thing it -- it would have to be wore
than one, because it's used in the plural.

Q ‘Ro. the question is had you ever tested for TCOD
before. That@ﬁeans one time or a thousand times. Had you ever|
did it befors the time you found it in your parking lot. That's
wﬁat was asked, and the answer Qas we had tested by taking wipe|

sauples and fourid it not to be preaenﬁ;v That's a plain out and|

A No, Mr. Carr, as I have stated.

Did you take wipes samples before '837

Q

A Yes. |

Q  Did you find it preseat in those samples taken befors
'832 |

A App;reneiy in u few samples.

Q 1» Did you find it present in the samples teken before
'837 |

A In é few, yes.

Q@  Then what is true is that you did find it in a few

A Yes.

Q  Then it 1is untrue to say that you did not find it
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4 befora '83, imn t 1t. sir?

&_ ~Mr. Carr. as I have stated -

o Q AExcuae me, Mr. Park, could you snever that queszion

 A Vo, I have -- as you phraa@d it, no, Mr. Carr.

It 1s true that you £bund it before ‘83, 1sn t it,

vsir? That isn t tha truth. eit?

mr. uusaaav&; Objection. Asked and answered.
THE ‘COURT: ewurrulad
. Q And i£ you say that wasn't feund before '83, that's

;a lia. 1an't it. sir?

MR, MUSGRAVE. objcce. that's been acked and answered.

. THE COURT: Qverrulad, it has not.

A_f ﬁo Mr. Carr, because :hat was apparently the case.

Q Whll. Mr. Park, you just agreed that it was true cha:

V_ydu'hAd'found it. - Kow, if 1t's true that you found it, it's a

lie to aay thac you didn't find iz. ien't it, sir?
MUSGRAVE: Objece. it‘s been aaked and ancwared
in thac contcxt. | , -
' THE COURT: Overruled.
A Yot és this statement is written, Mr. Carr.

 'Q‘. sir, would ydu”ploase answer my question. If it is

rtrue thac you found it before ‘83, ien't it a lie to say that

4you éidn t find ic?

I
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MR. HUSGRAVE: IObject. it’s been asked and answered

in this eontext.

> O >

Q.

THE COURT: It has not been answersd. Overruled.
That statement is not in here.

Would you answer that qusstion, Mr. Park.

I would have to --

If it's true thatjyou found 1t before '83, isn't ir a

lie to say that yén didn't find it before '837

A

Q
A
Q

Q
to say that it wasn't found before '83, isn't it, sir?

A

A
Q

That statement I would say would be incorrect.
Is incorrect?
Yes.
Mr, Park. it's a 110. isn't it?
iR. MUSGRAVE: Object, it's been asked and answerad

'raz COURT: Overruled.

1f the truth is it was found before '83, it's a lie

I think a lie is knowing ~- | |
MR. MUSCRAVE: Object, it's been asked and answerede

ﬂ‘ THE COURT: Gvcrruied.

Incorract stateman:.

Ybs. if you know the truth, if ansanto knows oxr 1T

know the truth to be, you asked me did I take you: tie elip

from your tie, I know whether I took the tie clip from your tie|

~or not, and if I say, no, I didn't take your tie clip, I'm

30
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:nlling a lie, aren't I, sir?

incorrac: statenment.
Q
A

had taken wipe samples before '83 and knew that there was ICDb"

. air?

Mr, Paerk, dnd‘you know that as'wéll as 1 knuﬁvit.ivlt's'an

A

A

‘clothing and you were not aware of iz, :healthaz would be an

Q

‘in_those wipe samples; there's no question about that, is therc4

;A

Q

;@nti:y. ic 8 responaible £or the actions of those people that
‘work fbr it and can only be tasponsibla. Ie 8 not anything
| other than a collection of»amployees and stockholders and

- exneuaivhs and’bo#rd.of directors and presidents and --

: Y" °

‘MR, MUSGRAVE: Object to thé'spcach. It's not a

I1f you knew you had tsken it, yos.

But {f it had inadvertently become attached to your

Absolutaly, no queotion about it.
-- and not a lie,

There’'s no question but what Monsanto knew that it

Sarah Callins did nat know -

Excuse me, could you answer that quostion. Hr. Park.
MR. MUSGRAVE: He did, your Honot, object.

THE COURT: The objection is overruled.

Monganto is not a person, Mr, Carr. |

Monsanto as far as the law is concerned is a peréon,'
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quoatién. anuest that it be stricken and the jury instructed 3

to disregard it.
| THE COURT: Objection is overruled. It's proper
preparazory to the quostion that's crying to be aakcd.

' Q Mz, Park, there is no quastion but what Monsanto
kna#ithac its wipc samples taken before *83 had found TCDD.
isn't that correcet, sir? |

A I don't know that evory Monsanto employee can be
chargéd with-knowlodge -
- Q I didﬁ': ask you that, éir.
A - with every other Monsanto employee. |
Q@ 1'mnot gaking you cha;. Mr. Park,vand you know I'm

nqt §sking;you that. Every Monsanto employee 1s not held

~x¢gponsib1¢ffbr,anythiag. The employeas are not held‘résponaib]

I:'i the coryoration~that's held respohs1b1e. My quaatioﬁ 1s

Monsanto knew before 1983 that wipe samples were taken and

that :ﬁc wipe samples contained 2,3,7,8 or contained TCDD,

1sn'tlchat cotrect, sir?

A Certninly those who analysad those samples tha: we

llookad at and :hoso to whom they communicated would havb been

’awarc of ie,

Q. You were one of the ones that -- well, strike that.

They knew then the truth was that TCDD was found in those wipa
' camp1as, didn't they, air?

1 8.
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'A‘ Yes. |

Q  And it is a lie then to say that it was not found,
isn't ic, sir? ‘

ﬁk; HUSG?AVB} Objeéc. it's boén asked and answered.
Q .- if'you know the truth?

THE COURT: Overruled.
If one knowingly makes an incorrect statement --
That's correct. | |
- that would be a lie.

Yas.

o > o >

MR, CARR: I have no furaher questions, your Honmor.
RECLARIFICATION |
BY MR. MUSGRAVE:
Q Mr. Park, Mr, Carr eoneinually failad to mention to
you the second sentence éf this quastion and answer hata‘tha:

Sarah Collins gave. Would you read this to us, sir, the second

 sentence in Answer No. 10.

A Thg'aegond sentence of Answer 10 reads "In taking_:he

,wipe}samplos'wa'eas:cd surface of eﬁuipmhnt_and furniture in

the chlordphénQI unit and their control areas."

Q Does it say when th#t test or tists that she‘a
referring to were taken? |

A  No, it does not,

Q@ Do you know what she had in mind, sir?
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| fgrnizure.

' in the workplace area, not 1nside’a pregéure vagsel.

inside a prassure vessel -= & process vessel, I'm sorry,

| Plaintiffs' 1175, are they the -- he hasn't got a blowup’of |
‘Plaintiffs’ 1551, does he, but could you tell us whether chey'zp

VA‘ No.

Q Did you see all the wipe samples that were ever taken|

after 1979, sir?

A Yo

VQ ihe doeumentrHr. Carr showed you, Wipe Test inside
Depar:mnnt 237, April 21, 1981, do you kndwgwhen those samples
were actually taken? Thac's Plaintiffs’ Exhibit 1551. |

A No, I do not.

Q Is there any reference on Plaintiffs’ 1551 as’ to
whether any of thase samples referred to in there are the
surface of equipment, furniture?

A Itvappears that they ara not equipment -- oY not

Q What does the last paragraph say, sir? |
A Thess levels are lower than 0SHA would expect to find

‘Q Do you know if these were inside a vessel of some

kind?

A That statement, I think, implies that they wers taken

process vessel,

Q As a matter of fact, Plaintiffs' 1551, sir, and

40
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' ‘jwhat, sir. as far as cba idontifieation of the first - of‘

}iSamplc No. 1?

_’A _'?camm. third lcvol. _‘
“f_QAE}'Column. third.lavgl?
A "Yb;; 

'Qf ' All right. bO’you see the wprdsvcolunn. thitd lavel ";"

on Plein:iffs' 1175? .
A Yoa. I do.
'Qi~ And Sample 2, what is ic, how is 1: described in

,f'»‘namuff. ' 15512

'A - Top of column,

7$Q.n Po you see the words column, top of on Pl‘intiff‘

:1175 hera. sir? .

?71A' Ybs, it says column. opcn tep wall.' Nb,fnb;'c¢1umn,

':op of wnllsand plate. Yos, unhm.

Q. | And :he :hird samplc on Plaintiffa 1551 what does

'1t'aa$?"

A 1t says column at opon.

| - ]Q' Do you find those. words in eonnection wi:h,any aamp1¢, '
| on Plaintiffa 1175? | | J

A YQ’Q

"*;Qf' fwhoxg a:&'thosoé:gir? |

A : sm wotﬂq_ .‘onv ':I‘atl’a, 1.

r.ﬁ‘lf:f

g ,calking abonc che same analysia in 1551 and 11757 1551 says 1
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.‘lﬂaqﬁéats for Admission and Responses, sir, and in cohucction
- 23 ‘

Q hoos it appear to ydu. sir, tha: 1175 and'lSSlraro

in fact the same snmplcs. jusc reported at different times and

'differene fashions, diffaront formats?

, A Well, it eertainly appears that it could be, yes.
'Q  And if that is in fact the case, that Plaintiffs'
1175 here is the same as Plaintiffs’ 1551, than,wu‘ro tdiking

~about the same samples that were all from inside some type of

a vessel?
A Yes.

Q And now, sir, the surface of oquipmnnc.‘fﬁxnitut. ih

‘~=he chlorophsnol unit and their control arsas?

A Yes,

- Q And thasa-samples we're talking about. sir, represented

in Plaintiffs' 1551, do you know the date they were taken? .
A The date tha samples wart eaken does not appear.
Q Somatima,bofbra April of '81 though?
A Yes.
Q

You don't know how much prior to that date they were

~taken, do you, sir?

A  No.

Q Mr.vPark; getting back to -- getting back'co the

- 7| with that -~

THE COURT: Before you get back into that, is this a
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good poin: fbr a shor: braak?
MR MUSGRAVE: Yaa. it would be, yout Henor.

THE COURI: Ladies-and gentlemen, we ‘11 take a short | .

;~1brnak at :his zime I would ramind you, and this would-go ﬁor'k
' any othcr breaka :ha: we take during the day. chat you re not ,"»

to discuaa this mateer among youxsolvca or with anycne on:sido |

chc Jury pangl or.aa,of yet fo:m any opinions or conglusions '

"’hbbﬁzuzha‘ﬁgciaté on':ti#l. Court will be in a short racess.

(At this ;imc a short recass was taken.)

PHOCIAN PARK,

” ,rasumiﬁg tha”witn&ss a:knd“having-beeh previdugly sworn,

~:aa:£fiod furthar as follows:

, RBCLARIFICATION (Continued)

“sv MR. nuscnavs:

’Q' Mr, Park we were about to refer €o again thasa :

“fRequds:s for Admissions and the questions in connection with' |

' tha Febtuaty, 1985 document generated soma foux yaars plua lacer

| In the Requascs for Admisaions would you look at No. 13

;_Q : Fixst of all, is tha documana. Plaintiffs 1550 is

that a legal proceading. any of chose documents invuiva a legal
;fp:ocsading?

A Fo, mo. 1550 is just an internal effort to develop |
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a qﬁastions and answers.

Q Questions'and answers. When these questions and

answers on a particular topiec are prepared, sir, and put in
final form, are they circulated outside of lMonsanto? Is that
,thair'purpesa, to be sent out té péople outside Monsanﬁq oﬁ_#ﬁ

unsolicited basis: without samséna asking for thsm?

A No, they re not. They Te devalcpcd to :ry to --

&4

by p&ople in the Public Relations Dapartmsnt to try to davnlop .

information that they can uao in dcaling with the news media.

Q So chese quas:ions that are posed in chase«quostion I R

and answer documents éﬁch as Plaintiffs’ 1550, are those qucstibna'
that have been asked or quesciogs that are expeccad to be asked

or just what, or do you know?

A It would -- my petcepcion would be that these ars .
qggsticns dealing with information.thaefpublic relations
paréonnel‘mighﬁ anticipate'migh; ba aaked;

Q All right. Then getting back’ﬁo thh'aaquoéﬁs for
Aﬁmissions. the legal documant; at No. 13 théfe.;whkn tefar&hct
is made to TCDD in tha,quaa:ion that is:posad,tﬁara? |

A The quaseion 1s TCDD is colon: And lower case (a)

dn parenthesis. coxic compound; lawer case (b) in parenthesis.

ganarally recognized to be the most toxic dioxin eompound
Q  All right. And that was denied?

A That's correct,
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‘vvpropar§d some four and a half years latér. Hr..Carr‘refetrad‘yO\

| afepccifichCDD being a compound?

| tetrachlorodibenzo-p-dioxin,

'TCDD isomer whereas Question 13 of the OSHA Requests for
- Admissions of 1979 merely refers to. just the whole group of

TCDD's.

 put together by Sarah Collins, is that corract?

Q | All right. wa in the question and answer that wab

-

to Page 3 of that, where isomers of dioxin are discussed. 1Is

there any statement there that TCDD is a compound as opposed to
A  No, the rafefencé'hare is to the specific 2,3,7,8
Q With regard to the qubation quote "Is TCDD a toxic

compbﬁna". is there anything inconsistent between the legal

document and Plaintiffs’' 1550, the question and anéwez?

A Let's agé; Well, yeé;athn Q and A put :ogethar earlier

this year refers to -- well, it refcts to the specific 2,3,7,8

Q  All right, sir. Now, this question and answer was

A Yes, that's right,
.Q : And inAAngwur No. 13, sixr, to Question No. 13 woﬁld
you read the first sentence!?
A Of the quastion?
Q Yas; |
i A How can you say there is --
Q

No, no, sir. 1I'm soxry, the answer.

| 45
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vany refareﬁca tharein, sir; to‘the'potantial for there being

i{dentified as Defendant's Exhibit 905. That is a memorandum

pardon mé. couple -~ two or three years before this 19835

memorandum or question and answer we've been going through was

A Oh, yes.'air.‘ The first sentencs of the answer is
thers are som§r75 1somers ﬁr-:ypes'ofkdioxin;
Q  And dioxin there is not then --
MR. CARR; Object to the leading form of the_qnascion
THE COURT: Objecﬁicn sustained. Rephrase it.
MR, nuscRAvg: Let me rephrase 1:,‘ P

Q In using the term dioxin in Answer No. 13 is thereyé

-- let me rephrase the question. In Answer No. 13 is thers -

~ any reference to dioxin possibly referring to a broad class of |

compounds estimated to exceed 10,000 in number?
A I don't see that in Answar 13.

Q All.righ:. Now, let me hand you what's been previougi

from Dr. Wilson dated April 1, 1982, is that correct?
‘A Yes, it is. |

Q  Which is a couple wonths before or a couple --

written?
A That's righec.
Q And who {s that memorandum sent to?
A It's addressed to S. G. Collins and L. J, O'Neal.
Q 8, G. Collins, is that Sarah Collins?

‘6 .
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That's Sarah Collins.

A

Q The same one that wrota'chis 1985 question and answer!
A Yes, sir, it is.

Q

1'd 1ike to refer you to the sscond page of that, sir

third pago actually, the sscond paragraph of that memorandum
to Sarah Collins from Dr. Wilson. Would you read that to ué
please. % | |

A The second paragraph reads counting out the two
monochloro iéamars; nine dichléios. thirteen trichlotoé. twenty:
two tetrachloros, etc., yields a total of 75 numbers of the
family called chlorodibenzo-dioxin. There are also 75 fluoro-
dibenzo-dioxins, 75 bromodibenzo-dioxins, a large number of
chlorobromodibenzo-dioxins, atc.,etc. ﬁithout much effort we
can count more than 10, 000 eompounds naned as dioxins.

Q And that s Dr, Wilson to Sarah collins back in 1982

telling her about the possibility of the :ermvdioxin referring,

to more than just chlorodibénzo-para-dioxin?

A That's correct.

'Q Some.lo;OOG potential compounds easily?:

A Yes. |

Q what‘doas he say in ﬁhc next ésncanée after he tells
her about that back in 19827

A  He says, given all the above, it would be entirely
proper for you to ask anyone who calls inquiring about dioxin

4

47
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" to be more specific,

- Q All righe, sir. Now, going back to thic qucs:ion and|

answer, we've read the answer that she gave there on Page 3 as

| Answer 13, but would you now resad the queation. sir, that sho

anticipates would be being asked to which she responds talking

could be 10,000 compounds. Read the question that she was
anticipating?
A Question 13 reads --
Q Yes. |
‘A | How can you say there is no hgalth threat with the

dioxins found in the product? Dioxin was the material in

' Agant Orangs.

fQ S0 she was anticipating a question, si:. idantifying
dioxin ag that dioxin found in Agent Orange?

A Apparently so, yes.

Q  And then she résponded with this question in tasponbc-

to it about 75 isomers of that dioxin, right, is that righ:?_

Q‘ So did she have information posad in the ques:ion

narrowing the type of dioxin that the proposed or this hypo- -

 the=;ca1 quesciOn was aaking about, the type found in Agent

Orange?

A Well, that apparently was what naruetnrod,ha:-thinktng.

| 48

,about'75>isomars or types of dioxin without saying, gee, dioxin ~_ 
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Q. So éha would be anticipating a question that would
idantify the type of dioxin?
A Yes.
Q And then she would respond to it as she dié?
A Yes. |

Q ’ﬂow. Mr. Park, going back to Plaintiffs’ 1135 --

before we do that in Sara Collins' question and answsr document|

put togather in 1985 Mr, Carr asked you about the reference

’ahateih in Answer 13 to 2,3,7,8 TCDD, and it is stated there,

is it not, sir, that that 1s quote "is the moat toxle dioxin
isomer and is the compound associated with Agent Orange™?

A_ Yas. | |

Q In fact, she answered thé question that was posed
:righ: above, didn't she? |

A Yeé,- |

Q Saying that that's the kind of dioxin associated

‘with Agent Orange?

A Yes.

Q But are the words in this answer qubte “"generally
recognized” included in that statement about it being the most
toxic? o

A  No.

Q And again back in the Response or the Requests for

'frAdmiﬁsions'werh-tha.wordssganerally racognized placed before

49
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‘that referenca to 2,3,7,8 being the most toxic? It would be

| Reaponae or Request No. 14.

',}Hr Carr idantifiad yet anoeher sample that bore a date. after

A Yes, they were.

Q ﬂow.’cuxning td;Plaintiffs' 1135, sir, you recall\thai

the samples that I had you identify, 1sn t :hac correca?
A Yes.; |
Q If you would, gir -- and I'beliaVS':hat was_HB727;'
is that correct? | |
A }’_I believe so.
‘bated 4/22, April 22, 1979, is’that fight?
R ¢ beliava it was.- | |
Look, if you would, sir, at MB736,

,:Yas.‘

Q
A
Q
A . ; : o ,
Q t;HBTSGLQ'idenaifiad,aé what,'éif.‘in'?lﬁiﬁﬁiffs' 1135
A ?rath'Pc?. o | |
0 Fresh PCP?
A Yes. |
Q 'And‘the‘dato of that'gaméla?
A May 7, 1979,

- Q  So that's a week or so after tha 727 sampla that Mr.‘
Carr refarred you to, is thac corract? | '

A That's cormctn

Q And the analysis of that, sir.]Mg?Sé,_ifiyan w°u1d;

R A2

50
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| look at the tablo and tell us wha: the findings were undar :hc |
| 1‘CL4 column |

A _Nong detectad. - o
VQ. all tight,* Ahd is»M3736 5vnﬁ'closetin :1&3 to
June 9 that MB7277 o o
. ‘Ai | Yaa, it 13. N

»»Qf ‘ And NB727 I believc you aaid thete were two tests

 on tha:. and one was none dstac:ed?

A Yas,

Q  4nd one was 147

A 'Ye§;  '.; | | ‘ o
Q  But M5736_o§'way 7, '79 ﬁaé none da;ac:ad?'
A That's‘corxéét. o | -

MR, HUSGRAVE: Na other ques:ions. yout Honor.

o ¢331cop3$. Mr. Catr. do you have any futther qnsstion‘

MR, ‘CARR; ‘m;,.your Henorx.

THE COURT: Mr., Park, you may step'dbwn. Thank you.
MR.‘CARsz I'd~ca11 JohnchPhillips now as'an’adverée‘

witﬁagé gnéa:iahébépptopttaze‘Su#thma Cdur: Rules.

'~ JOHN._ HQPHILLIPS

f.ibeing called as a witneas undar Schion.z-lloz of the Civil

Practice Act, ‘having been.first duly sworn, tescified as follows

* CROSS EXAMINATION

4 51
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G Would yoﬁ s:ata,yéurfnama'please,'sit.

‘MR, CARR; I'm gorry, were youvready.ﬁccug§é1§ f7  

MR, MUSGRAVE: Just a moment, if I could, Mr. Carr. |

(Pauaa) Okay. Tﬁank you.}

Q WOuld you state your name please. air.w
John MCPhillips. 7
And where do you liva, Mr. HcPhillips? j

VCincinnati. Ohio.
And haw‘iong:havg you 11vad;;ﬁetg?
‘Almost ‘f‘_iva‘ years or five years.

And what is your prasantﬂocéupation?if

> O > O > O »

I'm'curréntly-a'kay account.diréc:or‘foi Monsanto
Company . - ‘ N
|  Q And hdw“iong‘hévé'you been'emp1§ygd by Monsanto
Company? | }
A Sixtaen-years, sixteéﬁ'ahd'a:half;
Q  That meant you would start sometime about 19697
A ‘69, early '63. | | |
Q

And direc:ing your attention to 1978, °79, and 'S80,

'}whera vere you at that *ims?

A .,”I was in St Louis.

Q And working in the what, the Iﬂtarnational Headquartem

'for Mbnsanto?

192
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Q'  fThat would be locatad in Creve Coeur?

Ai"ers,:sir.':“

: fA"'iflbﬁasv:harefin-19?§;

Q  How long had you been there, physically there at that|

.Q",fﬁhdfycufhad baeﬁf:hefeVSOme thfee'yeafséﬁéforo‘thdbfﬁffjf:

A_:,QYes, sir.

“:, Q“_  And your position in 1979 was what,_sir?

‘,A  }Marks: manager of ancimicrobials.

 51}  Pr1mari1y you re rasponsible fer the marksting of

ffklg,jiia whala lisz of chemicals under the an:imicrobial group tha: waff

"have thac accounts for abou: ten products. :

S Q : .-_v";And -
A 'Sir?

5; JQ‘iV That would include chlorinated phanols manufactured

:‘5 at che Krummrich Plant?

o Q o How lang had you baan responsible fbr markscing the

‘u;Plant as of January of 1797

- ,{Af‘  I cams in in April af ’76, so 1: would ba a little

“ovar twa years.

1 Sturgeon 89111 ook placa more or less, is that corroct? RN N

-_:Q['  And could you tall us Just exac:ly whaa that involv‘3£; ‘,.

gpchlorinated phsnols that were baing manufaccured a: the Monsant‘ f:§
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“but primarily we have a salse force that handles those responsi;

bilities.

Q Alllfigh:. And how long #fter January of '?9 did you
-céntinuezto have the ias?onsibiiity of warketing the ehlérinnté&
phenols?

A A yaar and a half.

So you were -~ did you then in 19 --

'80.
-- '80 then go to a completely different position?
Yes, sir. |

No longer associataduwizh the chlorinated phenpld?
Yas, sir.

And what was that position then in 19807

- T T - S e B o

Currently the same very_similar job to which I have
now. It was called key account manager and then wiﬁh change |
and responsibilities and vwhat have yo&._I went to diazrict
sales nianager and then to key account director, so essentially |
1've been in :hé same‘positibn. |

Q Now,did you in '79 and in '78 have raspohsibility fqr
passing'en information to customats"ofbeQSantéstwho might
purchase ghlorinatadAphanol‘output of Monsanto? |

A Ok, yeah, I°'d have maybe some indirect resﬁonaibility

at times. Yes, I did have direct contact with the customers,

¥

Q Did the sales force work under you?

24
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'i‘fwha: ralationship?

f7ﬂdircc=or of markating.‘ The field sales ‘orca would work

;7fsa1es who'd report to tha sama directer of markatiag 0 ve.  "

xvarious chemicals that I hardled ’They haadlgd'probably-SON'-'

_; 53 f;:other ch&micals besidas mine. f

“  ;%_]L prob1wms or problams that would arise in tha: araa?

9f éif;Qany of’:he tachnical nature of tha: stuff Now'what the

5)f24??fmm that this infbrmation thet is necesaary for the fiald salas

'.Q What concact did you have with che salaa fbrce or -

7AT Well 1 worked in the marketing function, which I

 did was give them assistance in nerms of the matketing of thc N

: _ 'A;‘ No, sir

fo? Did you have a responsibili:y in that raspacc?

~ £_ : I don t hava responsihility in healch and safety at |

. .‘i“ijfsgsil“i..v

 fraported to a manager of markeeing products whc reported co al
5”"chrcugh rcgional managers who'd raport to a directo: of fiald o

"f_were svmntually all under the sales—markating arganization. buc»ﬁ‘  " 

'.ijo':ﬂ:I had no auehority over them or responsibility fbr them.‘ All I>j .f

'[14{_ 55-‘, Q  Wbuld it be fair to say :hat tha efficacy and the  >_;‘7l"‘ 

i,jJsff'f afa:y with regard to bealth hazards of the chlorinated phenols  f‘1

ﬂg 36'ff1was one of your concerns or responsibili:ies to daal wi:h those f :

; a11 I mean, ie’ s ';Q ny background is hardly capabla to handla‘f{ . 

__ 25fj cechnica1 people who wculd have that responaibilicy may advig. ¥ DA
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forece to pass on, tp which I would do it, and in fact, soms

'yon, Mr McPhillips. Is it fair to say cha: the cua:omera

‘chemicals in making a decerminacion as to whether to buy

cases they would do it themselves and copy me in. -

.'Q“'l Well, perhaps my quo#tion wasn't broad anoﬁgh fér _

56

would be affected by hazards rclaciug to health associated withl* '

chlorinated phenols in making~a determination whether to use

your prodﬁct or to buy your produet, and by tha: I mean Mohqantc

product.

MR, MUSGRAVE: Is that a question?

A Is that a question? That's a statement, I think you |

juét made,

Q It is a question. Is that fair to say that, sir?

A No, I don't think so. No, you know, primarily if thes

was a question of safety 1n senvironmental toxicity or auyehing

A S

of that naturs I was hardly an axporc in that area to which 1 o

wauld immediately defer a question to the apptOpriata peoplo.

Q Again you misunderstood my quastion, From the

éustomar’s viewboint,'mr. McPhillips, is 1n fair to say =hat .

they would be affacted by the healch aspects of Honsanto 8 1

Monsanto's chemicals? Is that someching that they look at
when :hey decide whether to buy or not to buy a chemical?

A | ‘Sure, they look at it.

‘*{“Q' All right, That's -- and you had and’yéu,’of:cou:é?g
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Monsanto's products would ba detarminad or at lsast. affacted

pricing and perfo:mancé of cthe product, the availabilicy of
‘the product, you’know; it's mostly when you sell, you:kell :ho'
,cheﬁical You’ra over-emphasizing -- you’re not over-

~emphasizing, you're making that as the driving forca of tha

 best price on earth --

'cuagemers.vthay wbuld indeed make a decision not touﬁhy1éhoss_

were aware of the facz that wha:har or not customers buy

in some degree by how they viewed Monsanto's producCS‘withi

regard to health hazards and safety effacts, isn't chgt corfccé(

sir?
A I'msure it's a small plece of it.
Q A}smail plecs of ic?
A It'sa piaéa‘of ic. 1 mean, yeah, it's a very

important plece, don't get me wrong. That's one of --

purchase of the product -
Q Wall Mr, HcPhillips .-
A And it is a vary importanc part ef ic, yes.

G It is the threshold part of it. You could have tha

A i'm talking from my‘perspec:ive.v
; Q May I finish my question, sir - and all the

quantitites and good relationships with the customers. and lf

the cuszomers believe that the product that you pu: out were a |

health hazard;to them, :d thelr aﬂployaaa. to their pxqspectiveﬂ

| 57
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products?

A Thé:*s a po:ential. but chey also have the respoﬁpis
»bility to check the safety of the product thomselvua in terms
fothair usage of the product also., It's a dual rabponsibiligy"

Q  I'm sorry, Mr. McPhillips, but I didn't ask you that.|

A Oh, ﬂkay.
Q I'mvnot thrusting my question in that tcsp&ct;‘.fhe

customers would want to be sdtisfidd that the ptpduc: iafad£6’

wichin the means or the confines of ths area chat chey'ri going|

to use it bafore thay would even consider your product, wouldn’
thay. sir?

A Yes, eir,

Q  And if they found that it was unsafe for what they

wers going to use it for, they would d&cida no matter how

. pleasant ths price might be, they would decidc or could decide

not to use‘chaz product, eouldn a they, sir?
A Sure.
" Q Aad that's som&zhing, of codrse.-that you ware awara

of all during the time you did your job insofar as chlorinatcd

phenols is concarnad, isn't that right, sir?

A Yes.
Q Sir? 
A Yes.,

(Plaintiffa Exhibiu 1552 was marked for iéen:ification

"
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| Exhibit 1552 and ask you if you recognize that as a memo that

by Mr. Kellis that dealt with a recommendation made by you?

1552A and agree with me that 1s a blowup of 15527

at this time.)

Q I hand you now what's besn marked as Plainciffs’

deals with a suggestion or recommendation rather that you made
to Mr. Clayton Callis. (Pause)
. (Plaintiffs’ Exhibit 1552A was marked for identificatd
Q Wbuld‘you answer my question, sir? |
A Sir, I didn’'t understand you asking me a question,
I'm sorry. I was reading the memo.

Q Do you recognize that as a mamo dated Marﬁh 3rd, 1978

A Yes, I recognize it as a recommendation I made by me,

but I don't know what ~-
'Q  Well, that's all I asked you now. |
| MR. CARR: And I'll offer that axhibit}into e§idanca,
if it please the Court.
| THE COURT: Any objections?
MR,,MUSGRAVE: Object to the extent, your Honor, that
it‘dealsvwith panta, irrelevan; and immaterial to the 1awsuit.‘
THE COURT: TIt's admitted over obje§tion.
Q If you would look at 1550 -= 13 thaz 15527 I put

55 on mine I think I referred to it as 55. Ask you to 1ook'ac

59
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;CARR: Offar 1552A if it plaase the Ooutt.
' ;MR MUSGRAVE: Same objection,
THE COURT: Same ruling.

,Q ~ Now, hr. McPhillips. this mcmo deals with an iasua

along the lina of the questions I jusc asked you eatliat. that_j_

°.1s,‘a concern relating :o health effacts or aafety of one of

Mbnaanto 8 chlorinated phenols. isn t thac corroct._air?
A Yes, sir.

Q And the par:icular chlorina:ed phenol being discunced

1at this cime is the pantachlorophanol isn t 1;, sir?

_A Yes. sir..

Q And this memo of harch 3rd, 1978, bactat zhan a year

before the Sturgeon spill cook_place.}showsvtha: in~theumarkat-_

place’you're ¢ompating>with Dow?

Q  And because Dow has —4’ has made an. issua of tho

dioxin contenc of peﬁta, that it's considered by Mbnsanto 1nas- .

mugh as your-p:oduc: has more dioxin in it chat you then arq

| going to have to prove to your cuStbma:s that dicxinsvaré*

}acceptable? Do you see chat. sir?

_A . Yes, but Dow's product still has dioxin in it also.

**lDow does or does not -~

1’ A; .dh,tl‘ “

Q | hr. McPhillips. I'm noc asking you o tell me. wha:hcr:

1160._:
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content ~--

| sir?

| I forgot, what was his position at that time? He was either a

|| really don't recall.

Q@  The point is that your product had a higher dioxin

A Yes, it did.

Q And the monkey acéording to this memo is on Hon;anto‘s't

back to prove that dioxins are acceptable, isn't that correct,

A I don't know if the monkey's on our back, but'yasQ

Q Well, isn't that what the memo says? |

‘A‘  fc@h. but that -- you're reading -- taking a memo,
and }ou know, expounding on it a little bit, but that's what it|
says, yes. |

Q Well, I didn‘t‘expound on it, I just quoted exactly
what it said.

A Okay.

_Q And what it means is is that Mr. Callis, he was, oh, |

-- he was on the board or vice president or --
A Oh, no, Clayton Callis, no.
 Q  Well, what was his position?

A I,dpn‘t know. He had 30 many -- I don't know, I

Q whll.'whatqvar his position was it was his thought --
A He was no vice president or on the board of Monsanto.

'Q It was his thought that Monsanto now has to undertake

U
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1177 ' lating and going to the mind of the author as to what he msant

or didn't mean beyond what is stated in tke document.

VQuestion )

,is going to undertake to study toxicology of the dioxins;

~would that be a fair statement, sir?

the task or has,thd buzden to prove :hat dioxins don't pregent
a health,hazard. . | '»
' MR. MUSGRAVE: Object cov:he_quescién -
Q Would zhac be correct, sir? K

MR, MUSCRAVE: Object to the quaation.v The document
1s not authoiéd by chisindividuai, therefore, ha cannot comment
on the thoushté;df the writer beyond what 1s in the face of the
documént, and1th§ document speaks for ttself, #nd 1 objéct to
épunsel now attempting to ask quastioab as to what the document

says othet than what it says in speaking fpr itself and spicu-

THE COURT: Objection is overruled. That's not what
the question asks. | | | |
A Sir, can you repeac the qucaeion. I didn':\hearkit.
I hcard a statemane. I didn'c hear the question.
MR, GARR: Could you read the question to him pleass.

(At this time ths court reporter read back the last

A On the basis of the way you asked thst quaation I
would have to say the answer is yes.

Q Now, accerding to this mexo that means that Monsanto

2
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| McPhillips' recommendation. I don't even know wha:'my_fopgmﬁ

mendation -- I don't understand the reference to this memo.

study the toxicology of the dioxins in order to provu.thac

},alresdy. We were out of the penta business in>Mh:ch, }978.

the business of manufacturing it --

A No, sir. Sir, 1f I can ask --

Q  Well, what -- excuse me, this --

A I don't racall even what ny -

Q That may be, Mr. HhPhillipoﬁ but'I'nvnot anking ydu
ebéutfchut. I'm asking you about nhis meno, whether or not

this memo means that Monsanto is going to have co undertako to .

dioxins are acceptable?
A The dioxins in penta?

- Q  Yes.

‘ &_ Well, I don't know, because we were out of the businons'}

Q | Whil; your penta ~- you had a .- you wora-cut of |

A Yes, sir.

Q == but you were still selling it. were you not?

A Oh, in Harch?

Q lfes.'

A I'm not too sure about that, | |

Q Well, why would you be making a -~- parhapa chic mamQ

dcals with the fact that you'ra not out of the chlorinated

phenol business and you 're still making chlorinated phnnols and|

it Caya'I,agzec with|
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'selling them. Pen:a was just --

vyou’ra speculating also, and I don't agree with ;hat.

dioxins that were in there were from what my underazanding was

'no dioxins in it ac thac timn.

“glr.

A  Sir, ve were talking penta and penta was a :otally

different prodnee_from the other chlorophcnola. you knaw. and

Q  Well, whether you agree with it or not this memo
points out that dioxins -- well, you did know or did-ibu;know.
Mr.'McPhiilipa, that thera are dioxins in all the chlorinatq&
phenols and that was found in 1979 that there were dipxiﬁs 15
all the chlorinated phenols? |

A Mo, sir, that's not a true statement.

Q  You didn't know that, sir?

A - I don't think there were. There are dioxins in pentat

chloropbanol. and that was known for a long-aime. The type of

of the situation. and I'm no toxicologist, were less toxic or
less hazardous than the chemical itself. As far as the other
chiorophenols .- )

Q M. McPhillips, maybe you didn't hear --

A Thevpa:achlorophenol and orthochlorOphen61 thera,was

Q Haybe you didn't hear my qu@stion. I eaid in '79,
Mr. MePhillips. ‘i~ﬂgg’r T

A I don't know if I would agfoe with that seacamsat,'
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| Q You're not aware o£ the fact that in 1979 after the

Sturgeon spill Monsanto undortobk to analyze --

A Xto.‘sir. | |

Q -~ the chlorophenols and found that dioxins were
present in all‘tho pheno1s1V

A In all?

Q All the chlorinated phenols.

A There was some misropre;encation of data, there ﬁas
some data that shéwud some, but it was very conflicting in

terms of yes, there was soma in there, and yés. there was not.

Ve were analyzing samples in the early part of ‘79, if I recall,

and wa found, yes, we found some in the sample but sometimes
reanalyzed and found nons.

Q Mr., Mb?hillibs. are you éuggoating that you are not
as the man marketing chlorinated phenoia>or have a responsi-
bility, that you're not éwate‘of the fact that the -- that
you found dioxins in your chlorinated phonbls.fin all of them

in analysisvconducced in the first six months of 1979 by your

competant chemists?

A Yes, 1'm aware that we found some traces of didxinh

in them, yes, sir,
Q Then what you said & moment ago --

A But -~

Q  You are avare of the fact that dioxins wers found;
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~thousands of parts per billion found in all of your chlorinated

' that dioxins are_accspeablc. do you know whether or not Monsanti

a campaign to show that dioxins have no health hazards, that

perfectly aware of what it's talking about, Could you answer

phenols in 1979; you are aware of that, aran't you, sir?

A S8ir, I recall that theras was vatious levels of dioxin

Exactly what they were thirp, I'doﬁft recall, é;t;
Q  VWell then, you were aware of it?
A Yes, sir. E

EY

Q  Now, back to this memo, sir. As far as the proof

undertook in the first part of 1978 a plan diucd.ae prbving
that dioxins are acceptable?

A Am I aware of one?

Q Yes,
A  No, eir, I'm not. That doesn't mean it wasn't done.
QV Hhre you ever at any’manting‘af:ar_narch'éf '78

where it was discussad that Monsanto now has got to undertake

they are acceptable in chlorinated phonol products?
A - But this i{s talking about dioxin in.pcn:a.
Q  Yes, indeed, Mr. McPhillips. |
A And that -- | |

Q Could you just answer my question please. Ifg

my question, sir.

A You have to repest the question.
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1 ‘, o MR : CARR: Could you rcad the quuc:lon to hi.m again.v'
\,2  A I ha:e to bo a nuisance ~- |
3 : 1f you could, jusc ustm to my questions. .
4 | ‘,I m lzlsuning to you, but I think you -- go ahud.
s "(At thta time the court reporter read back the 1u:
o »- quest:lon ) |
7 o A I vas 1nvolved in some metinga .‘ yea. 'sir. . ‘ |
8 - | Q | All. right. Now at that time you were out of :ho‘ i |
G - mea‘m:u.c.“ but you had as an morgﬁngv pare of 'your,ﬁbtkc; |
10 Santophen, d:lﬁn't you, sir?
o 11 A 'Yu. siz, | | | |
‘1"27 E S Q And that's a chlorina:ed phanol. isn't i:, sir? |
13 ; A Yes, sir. | 7 , |
EETEN R Q | ?eu also had orthochlo:ophcﬁébcr_udh?
s A Y*u; sir. | S o
5 : B Q _ And you also had 2,4 éiehlorophenol which you wers
17 || selling to ochets? |
s | A Yes, sir, | e
19 ,‘Q' ' Now, do. you know wha:hcr or not with regard to a '-_-  ‘
' chis scudy or :hia atmm: to show that dioxina are aco:eptabla. ’
do you know ﬁhcthar at that peint in bemaa March of '78 and
: Fobmry of '79, do you know whether or nos Monsanto engagad
ivin any kind of t:u:ing prcgram of 1ts chlo:inated phmls?

AL Yas. sir.

-7}
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- right about that iama time, sir, wek - whqn we were

'erudet

- yoa ﬁoﬁld have to talk -~ you re gcttins me out of ny

’ fiald sir, but you! 'd have to talk to our onvironmnncal people.

Q  All right. What program did it undertake?

A Vhen we had orthochlorophenol -~ this is a gbncinuac,

refcrgnce.,I think this mamo is referencing to pénta but aftot

eﬁbarking dh the sales‘ef’orthochlorophenél ‘we analyzed the
orthoehlorophnnol for dioxins and found none doccctabla.

,Q 'All righe, Now that's 1n March of '78?

A Sir,’I don't recall, It was in '78 somncima. I can't

recall that.

Q  Now, was thers -~- and that was orthochlorophenol-

A Yes, sir. }
Q  And you anticipated -~ |
A I think we also looked at parachlorophenbl and

San:ophbn,‘pnrac@lorophanol. We didn't have to look at Santophen.

1f thern‘Was none detectable in para, there wouldn't bo any in
Santophen. |
Q Oh, you have some tests of parachlorophenol?

A 1 think there was some :ns¢s~run or there was some

‘Q  Well, we havc g

A == the peoplo that ran these tests.

Q- Mt- Hchillipa. let me play fair with you., We have |

ww
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‘all the evidence in as to all the testing-that was done. All

right. All right?

A Yes, sir. | _

| Q I'm asking you whether or not you have any knoﬁledgo

of whether or not there vas any testing that weat oﬁvof the
produées. the chlorinatad ppanola afgcr-thia mnmo»wat wfictcn
to find out wh#t dioxins were oi wers not in your products?

A and we found, we analysed -- | "

Excuse me. Do you have suchvgnowledgo. sir?

Yes.

Q

A |

Q All right, And wvhen -~

A  And that was the ortho, I made reference to that.

Q Do you have any knowledge other than the ortho?

A I thought during that same time -- now maybe they
-~ in the analysis of the data they looked at the PCP and

there's considerable amount of patachlorophenol in the ortho,

and there was none detectable, 80 I think maybe the assumption |

-- again, you're getting me out of my arena.

'Q w&il, I jusu'Want to agk you whether of*no: you know
of anything oahar than aheA:wo samplesvéf QCP.; |

A I don't recall how many sanples therse were.

Q Now -~ well, do you know anything other than' .-

| according to this memo --

A I don't recall,
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- higher in your penta, and I'm asking you whether or not ‘you B

16 | another cLstomer requested it,

Q  All righe.

A Let me rephrase that.

Q  According to this memo you know that the dioxins are

have dny knowledge other than the Reichhold and Vulcan, and

they specifiéally requested to find out; do you recall that, |
sir?

A Yes., ‘

Q It wasn't something that Monsénto did on its owm
initiative?

‘A Not on its own. )
Q@ I want to know because that was a specific customer
request at that tima.

~A.  Neo, siy, Wa analyzed already and one customer r_séneai

1t and then subsequent, when we tried to talk to another éustom&_i' .

Q  Mr, McPhillips, do you have any knowledge that yeu‘

had a’ndyz&d already, because the only exhibit that we ’hain in |

evidence --
A | fPri‘.or to --
| Q  May I finish my question. The only exhibit that we
have in evidence is that it was analyzed at ‘&he customex's
request., Do ybu_ have some --

- A 81z, I don't recall --

70
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'a statement that's contrary to the evidence that we have, and

' to any evidence.

‘any testing was done othor than at the spacifié request of a

 euscomsr from the date of this memo up until 1979?.

know there was or not.

_:hbusand times and you don't necessarily have to have knowledge
of it, | |

23 | edge.

Q All right.
A -~ whather 1t was per their requsbt or what,

Q Thet's the reason I'm asking, because you're making

I'm wondering if you have such knowledge. o
| MR, MUSGRAVE: I object. The statement the witness
mads if Mr, Carr would have listened, I don't think is cohttary

“THE COURT: 'Objaczion_ié overruled,

'Q  Now, do you have any knowledge, Mr, Mc hillips, that

A  From the date of this memo?
Q ‘Thanfs céttact. sir;

A Sir, I don't recall, but that doesan't mean whethar I

Q I'm aware of that. I'm asking whether or not you know

ic, sir, If.ypu donft know it, it could have taken place a

A 'That’s-trua,

Q But I'm asking whether or not yoa_héva any such knowl-
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‘then, as I underktand it, th#t you have knowledge of today that

| requests. on the instances we just discussed, isn'c,éhaz correct,

| in the various chlorbéﬁéppls and found none. We analyzed in

| you don't find anything? Iz's ﬁoc.thera.vwo didn’t expect it

| that 1t's cﬁdrg,'do you, sir?

Q All righc.
A I don't recall,

Q Now, there wasn't any program that you're aware of

‘was undertaken in '78 to find out whether or not yoﬁr chlorihat&d

phenols did orx did:not-hava dioxin levels other thanfth customer

sir?

A  The way you phrased that question, 1 got to answer

yes, but I don’t agree with the way you asked me that question. |

Q You don't égroa with the ~- with what part of it?

A  Because we analyszed earlier prior to '78 for dioxins

f78'and we found none. Why do you continue to analyze when

to be in there. It was much to our surprise when we found some

in there as a result of the Sturgeon spill,

Q Mr, McPhillips -~

A You,jutt don't keep looking at something atileast ay |

thinking is -~

Q  Let me give you one reason why you wouldn't cgncinue- |

teating; If you don't find it there, you don’t have the knowlé%ga '

A If you don't find it, you don‘t find 1,
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Q And if you don't find it chere, you don't have the
knowledge that it is thare, do you, sir? If it's ~-- if you
I don't :-- you're not asking --
If you tested something ~-
You'ra ﬁaking~a'acatoment to me.

If you tested something --

> o » O >

me.,

Q  Mr. McPhillips, do you think that the .hemistry of

'making penta ~- making chlorinated phenols remained the same

in all batches?

Sir, I can't answer that quaszioﬁ,
Don't you kﬁow ' |

I don't know chat queation. sir,

Or do you know -

> .0 » O >

I wished I could, but I don t know,
Q Mr, McPhillipa. do you know that it can éapénd upon

how much caustic was added or whather caustic was addad it can

depend upon :emperatura, it can depend upon tha accuracy of the
loperacor in teking out the particular cut that he wants to take

out; do you know all those things?

A Not to be an expert on it like you are, sir, no.

Q  Well, Mr, McPhillips, I'm certainly not an expert.

73
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‘What I know about ic ia what I ve laarnad from the documants’

 and that s the reason I'm asking you. sir. whathat or noc you

-say you don'z know. sir,

4ie's there wi:houc eastins.

, cast it, analyzo ie. don t you. sir?

»-that are in evidenee hero and from the tescimony of tho wiznaasoe.

~simply bocauso you test for it on one day, it doesn't nectssazih

mean thac it won t be thers the next month does it. sir?

A Well, I think thera s more to it than that. You're |

aaking me a quostion tetally out of my fiold sir.

" Q Whll if you don t know, Mr. McPhillips. jus: stmply

A 1 dan t know.

Q. Al right. ‘Bue 1f you don't test for it, you obvious}

wbn'c find ous that it's chcre.‘willlyon, sixr? Ybu‘don t know

£6 ﬁa.'
Q@ sir? | |
A 1 disngrac with how you re making - you're making
a statamanz. you're not 5-' ' -

QA1 righc. To . find something is there you have to

A Vell, you test it -~
Excuse me, Would you ansﬁ_ar that question,

Q
A Y%s.
Q

| 74

'dﬁA, 1 dis¢3raa wi:h the way you re putting thac statement |

o If you don t test, chnn you caa 't find tha: ie 8 ther&.
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" to say yes, but I disagres with the way you're aaking’ﬁs that

| you did discover to your surprise that dioxin w s in Ehe tank

:hat'orthochlo:ophenol'was being made all throughout ‘78, wasn't

- it, sir, sovfar as you know?

é;n you, sir? “
| A I assume that's corract, sir.
Q 8o 1if you've got a product that's manufactured 1in
August of 1978 and you don’t test it, you don't whether that
does or does not have dioxin, do you, sir? |

A The way you have asked me that question; I would have

question.

Q Wall, let's bring it down to date. You do know thais

car'1n Sturgaon; you do know that, don't you, sir?
A Yes, sirx,

Q Now, was thers anything you believe happened with :hg1

¥

one particular bateh to causs dioxin to be in that tank car?
A I don't know, sir, .

'Q  As far ss you know, it was being made the same way

A I don't know, sir. I don't know.

Q‘ Well, that’'s my question. As far asfyéu know,.ic was
being‘mada the same way, wasn't it, sir? |

A I don't know that, I would not have any knowladge
as to how it was exactly made.

Q That's correct, sir, and it would -- ah&{ﬂu~did

75
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fact that some of youx 2,4 DCP spilled in the plant in’ beruary~-

know that it was there in January of '79, don't wa..airf:

A | From the analysis of, 1 gubss 1: was EPA, and I guess
some aubséquant anal}sis. we found soﬁo‘dioxin in :haré;,yes.
sir. | _ | _ ;'

Q Yod.do‘know that it wés found in the 2,4 dichlarophcnnl
in February '79; you know thac.:téo. don‘: you, sir?

A Yeah, bué‘wasﬁ': there some conflicting data --

Q Excusa me, could you answer that question pleasc, sir,l

A On one analysis there probably was._sir, yes.

Q Is it youx belief that it was just one analysis?

A I think wve embarked - -~ 1€ 1 recall, sir, we embarked
on a very thorough analysia of trying to find the levnls of
dioxins in the product and see if they represented a}hagard.
and gtudies went on for great lcngty. si:. 1 don't know thev
details, |

Q I'm asking you whether or mot you -- whether you
know that it was just ona analysis that found the TCDD --

A Yes, thers w&s soma analysia. yes, sir.»

.Q You do know that Nebraska found it and you ‘do know :
that your laboratoty found it in 2,4 41 -~

A ’Thgy found some, yes, sir. There was some levelé.
bu: wasn't there was discrepancies of data? I don't recall.

Q@ Well, you can see in the -- you are aware of the
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chrr?

first of all, OSHA analyzad it and said {t's got 3003barcs per

A
Q
A

Q
A
Q

O » O B 0O >

MR, MUSGRAVE: Could you identify that ex&iﬁit.-nr.

ﬁR.:GAkkz 11214,

MR, MUSGRAVE: 11317

MR, CARR: 1121 and 1168 and 1169.

You say & spill in February?

A spill took place in February of '79 at.the-plan:.
2,4 dichlorophanol?

Yes.

I didn’'t know that, sir.

And you didn't know that Nebraska analyszed ic, that, |

|l billion, half of which is 2,3,7,8 TCDD?

-~ When did they analyze this?
Excuse me Mr. McPhillips. Do you knoﬁ.that, sir?
OSHA analyzed it?‘ : |
Yes., |
I don't recall that, sir,
1~Aré you aware of the -~

It's been a long time. 1I'm not saying I didn't know

1r, but I don't reeall it,

Q

at Dayton analyzed it and found 479 parts per billion of TCDD, |

‘Ara you aware 6f the fact that your own labora:orihs '

|
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657 parts per billion of TCDD, 494 parxts per billion of TCDD,

you in marketing were aware of the fact that your own laboratory

| 1f you could, --

and 489 parts per billion of TCDD?
A That's what it says, sir.
Q I'm asking you, sir. I know what it says, and it's

been in evidence for some time. I'm asking you whether or not

found that in your 2,4 dichlorophenol?
We found some leﬁals -

My question is are you aware -~

> L >

Yes, sir.
Q  Now you know that this was or do you know that this
is what was épilled in February of ‘79?
A No, I was not aware of the spill in February of '79
in the plant, sir;

Q  Are you aware of the fact that it was found not only

in ths or.hocholophenol-crude, not only in the 2.4‘dichlorophanml.

but it was also found in the Santophen?

A Of tetras?

Q Yes.

A fhera'é various levels, yes, sir, but I think we
quickly changed the process to solve that.

Q Mr. MePhillips, if you don't mind, just limit your,

A It's difffeule, sir.

| 78
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- of your chlorinated phenols in *79, don't you, sir?

story probably.

, opportunity to clarify it,

, Don't make any comments about that or your opinions about that.

They are not relevant, they are not part of the question, they

Q Because you told me --
A I'm in marketing. I have a tendency to talk a lot.

Q " You told me earlier that you didn t know :hat you :

8ir, you know -~
Excuse me, Mr, McPhillips, -

-

- O »

Go ahead. , ,
Q And you do in fact know thatfdioxin_w#ﬁ fduﬁd,in a11f

A Yes, there was some analysis of that, but there was

also some analysis of some éemplea. weren'c,thﬁre,sthgglaqid.

Q Mr. McPhillips, believa ne, we havw thousanda of

: there wasn't none in there, too, right? You'rajgiving‘half the

| 79

'fbund-dioxin in your -- all your_chlorinazed phenols’in f79;/ i" 

6xhibith here, the full story has -- 4f I am aaking a quastio .

that you cbink gives half the story, your lawyor here haa che |

A Yeah, but why do you only give ms half the stqty,_.
Q  Becausa, Mr. McPhillips -- |
A I mean, it's been six years.

THE COURT: Mr. McPhillips, answer the Queseian;

are not ptopcr. Your attorney will have an opportunity to ask

o
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l any quoetibns when he in his professional judgment feels need
to be clarified from this cross examination, It's not your

| judgmhnt to make., Now just answer thn»queations.

THE WITNESS: My apologies.
- Q Now, Mr. MnPhillips. Aro y6n aware of the fact that

1n 1979 -- this s 1301 that I'm showing to the jury now -- |
=aﬁal§ain of p:oduétt in 1979 showed total dioxins in soume
‘Mproducza :é be in the thousands parts per biiiibn of dioxins? |
| MR. MBSGRAVKi‘ Let ay objection’bn renewed to showing|
. that exhibit to the jury on the same basis as before,,:hac is,

it reflacts 1ncatfgr¢ncas aad reflects thhm’pi béing~findingp.

* THE COURT: Objection is overruled as it was before.

A Yeah, there's a whole bunch of dioxins, yes, sir, but

there's --
| Q My =-- |

A But there is conwoluted data, if I recall it, there
was some problems in the analysis, a question cf”how.éoﬂware."
analyzingvthe'ma:arial, sir, 1f 1 rtéallvéuxing that -- if
yOufia talking early '79 especially. | | -

Q Now these are samples, Ht.”chhillips, for your:
information taken from data from tests as late as 1982 on pre-

axis:ing‘manufieturcd'p:oéuces. These are not to suggest ﬁhat'

 these wers the tests -- thepe are the dates the products was

- manufactured, not the date of the,teae. sir,

80
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February of '79, isn't it possible, sir, that you had dioxins

‘the way you'ra leading me down the path, I got to answer that

_'disagrss. @0 you not, sir, that thesa arc'tzun‘figures, don't

T?Ou{jéxri :

A oh, \

Q Now, Mr, McPhillips, if these products that were beinf
manufaczuréd in '79 had levels of tri and tetra dioxins and
total dioxins in them, is it not a possibili;y, gir, 1£f you
didn’'t examina your product or test your products in between

March of '78 or April of '78, I think is the latest, and

in all of those pxpdﬁcts being manufaétured in '787
MR, MUSGRAVE: Objection. |
Q In view of the fact if this exhibit is correet, in
view of the fact that you found :ham_ih '797

MR. MUSGRAVE: Object, specuiat@on'and coﬁjectuxe.

~no foundation that this witness would have the a#pettise even |

to speculate as to that,
1 | THE GOUETs Objéction is overruled. It does not call
for that, | | |
ﬁ. The way you're asking tha# question I got to  --
question yes, but I disagree with it, sir,
Q No.vyou disagree -~-
A | ‘You're making -~

Q Mr. McPhillips, may I ask you tha question. You

81
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‘Do 1 61sagieef

~You disagréo;“ybu?ra:aaying --

1 don' : know if thay ara or not, sir.
 Isn’c that 'é-v |

§ 1 assume,;f we génerated them, sir -~ .
| Ansuma‘thatlthey'ﬁte corract. -

Yaa, sir.

o > o > 0 » O »

And your kuowledge tells you that if 1t was found
there in 1979 that it could have been there in ’78, and 1f

: we didn t test in ‘78, i: could have been theare . nd we would

nevnr have known it. 1sn’c that correet. sir?
'",‘A‘ Hot tucally. sir. T can revarse that for you.

Q Excuse me, could you answer :hat queation.

A ‘The way you vs asked cha: quastion you ‘¢ould” asauma.v

‘tha:, yaa. air.]

Q Now. Mr, Mc?hillips. inasmuch as you had not done

fcescing with your products in -- “priorv:o'thruary ef '79
’youypersonally were surprisad by the fact :hac‘it w&s found}’ 5
rthera.‘weten't &ou. sir? S | -

| | MR, ’MﬁSGRAVE. 'Object»to that, »The qucatioﬁ assumes
‘-chat thera was no :esaing prior to January of '79. and that s

.congrg:y to all the evidence,

Q Othsr chan what we va mantioned

THE COURS W&th that addition. ovarrulcd.
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your Honor, Other than what this gentleman might remambar I

for the product in 1976 -- 1ia '78,

Would you listen to my question pleass.

MR, MUSGRAVE: That's also contrary to the svidence,

think would be the appropriate question. I object to it.
THE COURT: Objection is overruled.
Q Would you answer ths question, sir.

A Sir, there is no dioxins in 19 -- when we analyzed
Q Mr., McPhillips, you didn't listen to wy question.

A I'll listen to your question.
MR, CARR: Could you read the question to him,
(At this time the court reporter rsad back the last
question.) | »
MR, MUSGRAVE: Repeat thé same objection as previously
made ., |
THE COURT: Same ruling.
A Well, I disagree with your statement, sir.

MR. CARR: Your Honor, would you direct the witness

A And 1 wiil -
THE COURT: Mr., McPhillips -~
A -- but to answer the question, yes.
THE COURT: Wait a sécond. Mr, McPhillips, I have

told you, and I'm not going to tell you again, Answer the

.

83
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qdascion. Youx éiaagrecmant with :ha question, the way you |

been stazing tho disagreemant ”+¥

VIHE WITNESS: The way he asked me the queation --

tion. |
| Q Mattar of fac:. you wrota &8 meno expressing surprise.
didn't you. sir? |
A Yes, sir. , .
Q md 1 didn t make up this memo, did 1 sir?
A ,What memo, sir?
Q 'Ybn}preﬁared,thn ﬁsﬁo.
A -_'Wha: ﬁamb? | |
Q Th§ memo that you said that you wroté éxpreésing your
su:p:ia;; ' 
| A ._VI didn't say I wrote & memo of surnrisa.
Q You didn't say thae you Just wrote a mamo expressing
;urp?isa? N |
A -'You‘said that; sir;
Q ;LNo, I said you wrota one, didn t you. sir? v 
A Yeah, I guess I did air, yea.‘
Q uers, you did

CARR Wbuld you mark that as a Plaintiffs

(At this tims Plaintiffs’ Exhibit 1553 and 1553A was

| 84
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'matked for identification.) | | |
Q  Mr. McPhillips, I'll hand'you»now'whaztsvbaen,markad
Plaintiffs’ Exhibic 1$33 and ask you, fitse of all, is 1553A

I & blowup of 1553 sir?

A It looks that way, sir.

MR, CARR: Offer -- R

February 20th, 1979, six?
A Yes, sir.

MR. MUSGRAVE: This 1s 15537

|| 4f 1 plcaae'the Court.

THE COURT: Any objections?
RR.”HUSQRszz No objac:ion.

THE COURT: Admitted without objection.
(Exhibit passed to the jury.)

all, you make one inadvertent error. You say 809 parts pex
million. In fact, you meant 800 parts per Billibn."did you
not, sir? | |

A Sir, I don't know. I mean I don't recall. ‘I mean.'
this 13 1979, sir, and I -- I don't recall.

Q Well, let me refrash your --

MR, CARR: It is. Offer 1553 and 1553A into evidence|

Q  Mr. McPhillips, thie -- in this memo -- first of |

| 85

Q ©Oh, do you recognize that as a memb made’by you dated|

A The only reason is somebody gave me that‘inférmatiéﬁsifv ’
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 sir. o

i can see according to Exhibit 1301A the total dioxins in tha:

‘ finding, don t you, sir, of dioxin?

tank car 1s 824 parts per billion.k YQQ see that, don_:iyon.
sir? o | e | |

A I‘sae 824 but I don t see any raferance to the pattal
per billion. - | “ |

Q Righ:‘npéhere, épﬁ. ‘

A Oh; okay. Tﬁéta’it is. ’I'm‘éorry.

Q So while your nemo describes it as 800 parts per

- million in that tank car, in fact 1 want you to assume tha: youg_

were in etror, hat 1n fac: it was 800 parts per billion._‘“
wbuld you do zha:. sir?

Thank you, sir;.‘ 

I m,sorry? |

Yas, sir. E
 Now, in this -~ -

My grgmmarvhas never Seeﬁ“£h§1h§st.

| AI'm sorry?-'»'}

B - T S ST S, SR

' Hy grammar has naver b@an thc bes:.

Q“ Mr, McPhillips, in 1553 you state that 1: s a surprisp

Qe And by that b 4 take it to mean :hae you ware. that you.z"

Q Well. you might have heard i: million. In'faéﬁi Ybﬁ |
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analyze for dioxin in PCP and 2,4 dichlorophenol and Santophen-

gir?

if they can sse that there wers health effects in the chlorinatdd

at Monsante, not just you, that you say here that you were
surprised, isn't that right, sir?
A That's what I said, yes, sir.

Q  And now, you make ths suggestion that you ougbt'uo

1, don't you, sir?

A Yes, sir, 1 do say that.

Q And they accepted, whether they did it because you
recommended it or did it for some other reason, they did indeed
re-analyza thelr product, didn't thay, sir? ‘

| A Sir, I think they already started bafore - by the
time I wfo:a-this memo that was already started.

Q Wall, in any event, they did anaiyze ic, didn't they,

A Yes, sir.
Q sow, Mr. McPhillips, you point somathing out here
that I asked you oi'earlier, that i{s, the selling of your

chlorinated phenols to your customers would‘be adversely affecc+d

phenols that they bought from Monsanto; do you see that, sir?
A Yes, sir, I see that.
Q  Now --
A I dida't say haalth‘effec:s though, sir.
Q

Well, what other reason would they not want to buy

87
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reaction.

joux material with -- 4f they found out that dioxin was in it
other than health effacts? |

A '8ir, they could just be just emotional, just emotional '

Q Their emotions would be associa:&& --
A Whether it's founded or not, sir. :

- Q ;Thoir emotion would be associated with the fact :ﬁat‘
their instincts would tell them, their emotions would ml them
they don't want to be contaminated with dioxin. That makes it
embtionai. doesn't it, sir, but it’s dealing with haaith effﬁct?.

isn't ic, sir?

A 1f chere is a health effect -

Q If ‘there iz -~

A == but just because there's dioxin in it --

Q  Excuse me, Mr. McPhillips. If there is a health effect
A I1f there is a health effect,

Q Your customers, and whether there is --

A I would be concerned also, sir. |

Q Mr, McPhillips, would you let me finiéh my quastion.

A I apologize, sir.

Q You believe that because of tha way the customers.loo
at dioxin and health effects on dioxin that this could seriousl£

damage the sale of your products, don't you, sir, as stated in




tuK

PENGAD CO., BAYONNE, N.J, 0/0U2

i0

11

12
13
14
15

16

17

18

19

20

21

22

23

24

this memo?

A The way you asked that quas:ion; yes, sir, yas. o

Q Is there any other way? You meant that -- you said

" but I am afraid --

Sir, you're asking --

Mr, McPhillips, let me finish my quesnion pleass,

> L >

Yes.

Q You sgid in this memo, did you not, but I am afraid
this is not the case with our PCP, 2,4 DCP, 8-1 cﬁstomars and
the reaction could be determental to our business from a}salcs
environmental standpoint, period, end of quote; you say that,
don't you, sir?

A Yes, sir, 1 say that.

Q And you're making that statement in this memo because|

you at that time believed that the customer's gérception of

dioxin iu your product would make them not want to buy it be--

cause of possible adverss health effects, isn't that correct,
sir?
A The potential existed, sir, but I think --

0 Isn't that correct, sir?

A ‘Yes, sir, the way you asked me that guestion, yes, siq.

Q And you because of that recommendad that the entire

chlorophenol complex be looked at to avoid another surprise and

also to céke necessary action, if any, isn't that correct, sir?

89
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A ,Yés. sir.
Q Now, was one of the possible actions that might be

taken, would that be notifying customers that dioxins were in

the product?

A That that would be one of the actions?

Q Yas.

A That would be one of the actions {if the dioxins in

, tha‘product'representad a hazard in the use of the safety of

the product, yes, sir, only if it was a human safety or eminent

,hazard.

Q  Another one of the actions might be to changs the

| manufacturing process as it existed in order to eliminate as

 Vmuch as possible by that change the formgtion of dioxin?'

A Yes, sir, }

Q Any éther action that you think of that you might
have meint by the words "take necessary actioﬁ"?

A I cén’: think of any right néw. éir.‘

Q Now, at this point in time Lane and Fink, Sterling

Drug Company, one of}cheir divisionsg, you were having a difficulr
time with Lane and Fink convincing them that they shouid écick‘

|| with Santophen, weren't you, sir?

A Yes, sir.
MR. MUSGRAVE: Point in time being?

Q In '79, early '79 at the period of time we're talking




tUNM 1L 240

PENGAD CO.. DAYONNE, N.J. V/I0uZ

10

11

12

13

14’0
s
e
17
R F- N
;9v- '1°Qkéd at, 1553, the onh déted}February 20th; '79 -~
f;io'
'2i__1f
22
23

24

about.

Q. Handing you Plaintiffs Exhibit 1554 and ask do you

reéqgnize cha: -4 first of all, is what will be 1554A a

blowup of 155&? B

~A It looks that way, sir, yes, sir.

(Plaintiffs Exhibi* 1554A was marked for identificatﬂon )

FR CARR- Offar 1554 and 1556A 1f 1¢ please the Court. :

THE COURI ~ Any cbjecticns?

MR.,GARR; I'havan?t_given‘ﬁqu”a copy. 1I'm sorry, |
1 got diverted. | | o
‘ ; MR, MUSGRAVE We would objact on tha basis tﬁat ic
deals with Santophen, ehat it's aftsr the spill, ycur Honor,-

-»it 8 irrelavant and immacerial and not probativa on any issue ‘f*

whan waighed ageins: other considsrations.»
| THE COURI: It '8 admitted over objec:ion.
.(Exhibit passad‘to tha jury.) |

Q ‘Now{ Mr. McPhillips. in the gxhibie thec‘wa Juse

A Yes, sir.

Q You rscognize that your business could be, your

' chlorinated phenol business could be hure quita badly if the
 customers learned -- if there was in fact dioxins in your

, ch1or1§gted phenols and i1f your customers learned of :he presanq

1

91

(Plaintiffs' Exhibic 1554 was markéd foi 1dentifiedtiqn.)_'
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of dioxina in the chlorinated phenols, didn't you. sir?

A Thac was a poten:ial concern, sir, yes. sir,vbut it

wasn ‘t aomathing we wera going to hide

_' Q : Wéll 1 question  44 ' 
* ; A  You ra rapresﬁnting}‘4; v,} o L
'Q_} My question specifically is you recognizsd at thatf*
'time in Fabruary o“ '79 that if dioxins were present in your 

'chlorina:ed phenols and 1f the customers learned of that

, presenca your busivess would be hurt?

MR.-MUSGRAVE¢ It saya could ba. Mr Cawr
- Q | Could be Hurt.v~ 

A Could be ‘Thdt‘W&S a position that 1 ‘slt was potenti#l. 

s "?es.,éir. Not all customers. but a pocential thraa:, yes, sir.

Q Wbll one impottant cus:omer 13 discussed in Exhibit

‘vjs.f}1554 that 13 Lane and’ Fink

A Yas. sir.
o Lana“anﬁ ?5n& wag a very 1mporgant customer of your
Santophan-l process, wasn t it. sir7

A Santophen 1 product, yes, sir.

‘,Q | And they here or in 1554 ara concerned with the pos-~'

";,n f,s*b €] safety of the garmacides made in the  #—;}£rom_a,ph§n9lv R

: basé, aren they, sir?

) A Phenolic. yes, sir.

Q As a matter of faczé.ypﬁ_pdiﬁt'dtt{ffé175

2
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- you, sir? -

~in it. That's the reason you're trying to protect the environ-

fﬁiqxiné, don't you, sir?

| It's mofe'environmeneal;‘sir. ndt health.

a
Q  Well, the environmental --

| A‘, vThay're'ccncerned for’anvironmantal.

‘_Q Co-- .envirbnhental aspect, when you talk»aboua environ~m 

mental saféty, you're only talking about it insofar as it's

going'co,affect the ultimate health of human beings; aren't

A Eventually, yes, sir, but it's --
Q Yes. So when one wants to -- when one is talking
about the environment ;hat“ha lives in,}hd's wan: Lng to live

in an environment that doesn't have harmful toxic substances -

maﬁt. isn't that corract, si:?

A  That's part of it, air;

'Q  Well, an important part of ic, iéﬁ't it, sir?

VA ' Ye&, sir.

Q  Hatter of facz, the vefy mama,,tha EPA is Environ-

meﬁtal_Pro:agzion'Agency, isn't tha:_COrrsét; sir?
A   Yes, sir, . | |
Q And you mentioned thé importance of that\issuafaﬂd  .

the safety on the environmental issues when you mentioned

A _"Sayr:hatlagain.

':f,'Q YU'YOﬁ}recognized :he'importance of the environmen:-and. -
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msafety in tha environment when you m@ntioned dioxins and put

'fit under the category of environmental issuss. don t you, sir?

 731:;

Qo wéll;:zﬁe nu@ét*en mark at that point --
A -’Question marke.-u

| Q ‘fThe ques:ion mark at that point 1s you' re not yet

~,sure at :ha: :ima that dioxins are in your products other than :

' ‘1ths OCP that was tested isn t that right sir?

7AL “I think ‘that was, yas. in that time ta'le, yes. sir,
: Q:3‘ At that point in time there's Stlll a question mark?
" A l‘ A quascio~ “ark | n o }‘ |

| }.THE COLRI.V Mr, Carr, is this a good point to break
'for 1unch?

MR CARR: Yas, your Honor, it is.»

‘you tha:.you re rob -~ the admon*shman“s that I gave you

' _1951‘ earlier will apply . during *his break also.' Genrleman, could I

‘”7.2of1‘sae you at the banch for just a mom@nt plsasa.

(At ’His time the jury Ieft the courtroom and tha |
ifollowing proceadivg -were had at the banch )
| THE COURT: Okay. I would suggesa that you discuas'

*wich chis wicnass somathing about courtroom.etiqua:ta and

A  'Yes. sir bu: I have a question mark behind it. too, :

TﬂE COURT: Ladies and gentlemen. we '11 braak at thia‘,‘

tine. ﬂa will res 're agai ar onﬂ 0 vlncb and T wi 11 rﬁmind"
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waiting until a question is asked to respond and answering the
question th#t's ésked.

MR. MUSGRAVE: Okay.

THE COURT: I think it would be in his interests and

it would be in your interests since there is a motion pending

about asking that you be held in contempt for this type of

action bafore.
MR, MUSGRAVE: I will talk wizh him,
THE COURT: Okay, fine.
(At this time Court recessad for lunch.)

JOHN McPHILLIPS,

resuming the witness stand, having been prsviously 8Worn,

tgstified furcher as follows:
CROSS EXAMINATION (Continued)

MR. CARR: Give the witness Exhibit 1326 please,

| Plaintiffs' Exhibit.

Q Mr, McPhillips, could I have -~

MR, CARR: Tha_jury has been passed this exhibit once

during the examination of Mr. Edwards, and I don't think they
have their exhibits with them, 80 I have another copy made for
them.

THE COURT: Vhich anumber is that?

MR, CARR: 1326, |

- THE COURT: Thank you.
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faarliéi withvyou. that is, the factvthat'the presenc& of TCDD
| in the chlorcphenols‘is of very high'importancé.to the con-

‘tinﬁation;of those chlorcphanols; doesn't it. sir?

.San;Opheh41 may ba sufficient to discourage a custémer,'even

“sir?

_customer from using it

(Exhibit pasaed to :he jury )

Q‘ Now.‘Mr. McPhillips, this exhibit is a memo that went

from Mr.,Edwards who has testified hara aarlier. to Dr.,Wilaon;"

who has also testified here, and you raceived a copy of it. is
that,correct, sir? |
A Tha: ] what 1t states, yes, sir.

9 And it addresses the point that we had discussed

- A It states that, yes, sir.

Q And it points out_zhat aﬁy dioxins'prasen: in
though it-doas'noc'presahﬁ any health hazard; do you sae thﬁt,

A V} I see that, yes, sir.

Q Now, you understood that to be the case, did you not,

A AThac was part my belief, yes, sir.

Q. Well, did you or did you not believe that any dioxina |

present in. San:ophen-l might be sufficien: to discourage the

A Some customers, yes. it could be. yes. sir.

': fQ_r' And wha: chey would do, even thaugh you might think
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|| own judgment and coﬁld'decide, aven though it may not bas :rﬁa.
~”they cQﬁld decide that they don't want that product'bac;usc it

‘has dioxins in it, isn't that correct, sir?

|| eustomer under such circumstances then?

"vair?

 its.or his right not to use something that might have, even

 are en:itlad to know whether or not there are dioxins preseat

| so that they can exercise their judgment as to whether or not

-,f#ha;:decision,’is that correct, Mr, McPhillips?

‘that it doesn’t represent a health hazard, they would use their |

A Oh, I don't know if I could agrée to that.

Q weil. why would the presence of dioxin discourage a

A It could be just clearly an emotional issue.

Q@  Well, agein it's emotions connactéd‘wizh-hcaith and

safety of their employees and their customers, isn't‘tha;'correct,

A Yes, sir.

- Q It i8 8 -~ it is them or the customer ekarcising

though it would be extremely remote, that might have a health
hazard’assugiated with it, is that correct, sir?
A The way you state that, yes, sir,

Q  And do you believe, Mr. McPhillips, that your cus:omarr

it’s somathing thay want tc usz and be exposed to?
A Not really, sir, no.

Q  You believe that they don't have the right to make |

97 .
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- to dioxin or no, I'm not willing to be exposed to dioxin? Do

isn’'t that what you‘re saying, Mr, McPhillips?

(t by o:hars at Monsanto that you have knowledge of?

A I don't know if I would.put it that way, sir. but if
you let ma expand --

Q Well, that's the way I'm putting it, Mr. McPhillips.
Do you bélieve.:haz they have the right to make the judgment
for themsalves as to whether or»not they want to be exposed to
dioxin? - |

A In my bpiQion. no, sir, I don't think it's totaily
necessary. | | | |

Q  Well, in‘your opinion -- whether it's néc@ssary or
not, I'm asking yoﬁ whether or not'you:balieve.zhat they have

the right to make the\daci:ion,ﬁyes; I'm willing to be exposed

you believe they have the right to}makg that decision for them-
selves? |
MR. MUSGRAVE: Object, this quontion.has been asked
and answered. |
THE COﬁRI: Ovhrruled,

A I think 1 answered it, yes, sir,

Q And you”ie saying is that they don’t have this right,

A Yeah, I guess. It's not a question of right;

Q Is that -- 1is your bnliofvﬁhat the customers don't '

have that right, is that a belief that is- adhetad to or acceptad

98
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A1 don t know, sir. B . e
| Q  Are you speaking then %uat for yourself? B
VA  :,I m syeaking for myself sir.,

Q  ,All right. Now, and in your judgment :ha peopla

‘~thaz buy :he product from you do not have tha rigbt to know :,v

“ ﬁ'whether or not. there are dioxins in :hat product?

A Thay have tha right to know 1f it Q-l I belzeva thny

'hava a vary firm right :o ‘know if the produc: and if the level

| of dioxin represents a hazard to them. to their employaes or .‘ |

-o chair customers.

Q walz do they have the righ: -

A 1 definicely sgree wich ic. Our position and all our
 ana1yses we falc that it was no: a hazard or eminent hazard |
1' that the product izself fé we had 30 years or 20 ysars of
iisafety data and 30 yeara of sale of the ptoduct. the customcr‘
1;has sales Jf the product thay had EPA registrationa of thair
 17*  formulations, which requirad safety data and human safety da:a.
L ‘and thay had to get the approval of the EPA bafore thay senc 1t.!
 so-thay ware fully aware OL the safacy of the-ptoducn and in i

‘;cheir bslief obviously they fal: it was safe becauae thay con-}

: itinued to use it. I'm assuming they re con:inuing to use

orthobenzochlcrophenol, sir.

' .Qf Mr. FbPhillips, what you did :hough what you related

fwas ehat you made the judgmen: thae the dioxin present daean’t
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| _represent a ‘health hazard

1tovdatermine for himself whether or not whatever dioxin might

: ,Mbnsanto makas for him? - .  : :‘ ﬁ | -
 fu11y and ask’ the fully quastions in terms of safety data. We
‘of the proauct-.' We did not hide a thing, sir.

fto know 1f dioxin is prasenc, that they should do- the tasting

 produc:-=ha:.you re buying?

:vA, | 1 did no' maka *hat my pecple did. sir.

 ':Q*' W@ll do you believe that your customar has tha right
be»ghera represents a.haalth,hazazd‘or is ;ﬁat,somg;hingitha:
A Well the customer has the right to test the product
supplied all thg-gafety‘data that th&y histotically requastédi
"Q Aru you saying than that they have f‘ if they want

themselves?
| A | ﬁb.‘sir.
Q  sir? » |
A  No, sir, Ivdidn't‘éay,tﬁat. |
Q | Wellb let me és? it again Fbaﬂ. bc you not believa' -
well take yoursa&f for instanca don't you beliave that you
have the riwht to decida whe?her or not you want. te axpose

yourself to the risks of w“auaver chemicals mighP be in a

A Do I have the right?

"0 Yes.

>

A :I'hévé the right to feel if it's a safe chemical, yes,|
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1 do.

_believe that the customer has the right to know what's in the

Q ’ That's what I'm asking. Now --

A What the impurity is -- do they have the right for
an impurity, and I'm'sgying I don't necessarily agree that they
have the right I don't know 1f -- that's a strong word, sir.

Q Mr. McPhillips, are you saying that you don't have |
cbe right to k;ow ﬁhat’s in a product that you're buying? :

A The right? |

Q Yes, the right, w

A Oh, I don't know 1£f 1 need a right. I guess ~-

Q Excuse we. Do you believe that you have the right to
know what’qhin the product ﬁha: you're buying?

A The way you're phrasing that question, yes.

Q Now, 1{f you boliavartbaz you have the right to know

what's in the product that you'rs buyihg, then you must also

ptodnct that your customers are buying, isn't that correct, sirf
You wouldn't take a right to youzrself and dény~it to the cus-
tomer, would you, sir? |
A Sir -
Could you answer that question, Mr. McPhillips.

Q

A 1 disagree with you, sir -~-
Q Are yqu‘éaying that --

A

With the wéy'yoﬁ'tc gsking me that queétion. :

iol



7y

rodm i

PENGAD CO,, BAYONNE, N.J, Q30UL

10

11
12
l‘3
14

15

17

18
19

20

21

22

23

2.

16 |

Q - you believe that you have the right to know, but .

‘yet your ecustomers do not have a right to know, is that what

you're saying?
| A I'm saying if I want to have --
Q Could you answer that --

A -~ the right to know, sir, 1'll ask for the right to|

‘know. If I don't have the right -- Just because I have the

| right, doesn't mean I asked for it, sir.

Q I'm not asking you that, Mr, McPhillips. My question|

is you bcliova :hat you have the right to know what s in the

‘chemicals that you're buying and being exposad co. don t you.

sir? |
A If I ask for it, yes, sir.-
Q  Oh, you have the right only if you ask for it?
A If I ask for it, I'm assuming -- |

Q Eieusa me. 1Is that the only time that you eonoidur
that one has a right is when he asks for 1t?
A Or vhen it represents sn  eminent hazard to health,

safety to the employees or my employees or to the conau&azs.

‘what have you,

Q Then 4f you don't know that there's a possibility of

dloxin in.a'produet. you would never ask, would you, sir; 1f

'you_don1c know that’s it there, and if you never ask, then you

kavu no right by your definition of the right to know, is that
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cortéct. sir? Did I understand that correctly?
| A I dbn‘:‘knbw 1f 1 understood uhg quastioﬁ :1ght.

Q 'Wbll; let me start over again. Do you belisve that

you have a right to know what's in the chemicals that you're

buying and that you'ro‘ﬁsing?

A If I ask for the right, yes, sir. ~

Q ALl right. Then it's a conditional right? You have

the right to know only if you'ask the question, is that corract

sir?
| A If that's the way you waﬁt to state it, yes, sir,

Q It's not the way I want to state it. Is ic éotrac:.
sir, that you believe the right‘exists oniy if you ask the
question?

A ‘Thﬁ right exists 1if it represents an Fé@;nent hazard
also.

Q  That's another question, sir. Aside from whether

or not it's a hazard or not a hazard, do you believa that you
have the tight to know what's in the chemicals that you're

'buying?from a given source?

A Yes, 1f I ask for it, yes, sir,
Q " Then it's still a conditional rxight.
A .Yaah.’»
Q

1f you don't ask for it, then you don’t have the

, righé to knéw.,if‘l undetscand,yOu_correctly?
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A I have the right to know {f the chemicals that I'm

buying, the food I eat, 1if it represents an ;e@inant hazard or

po:ential health to me, to my employees, to the consumars --

excuse me -~ I have the right to know that also, sir, but to
git there and ask for every little impurity in a’preduc:.ruha:

‘have you, I don't know 1f I, you know, have to -- I don't

think I want to be that hypef‘in thiavsocisty.
Q I'mnot asking you whether or not you want to be that
hyper. I'm simply asking you whether or not you believe you

have a right, even though you may not ever usa that right and

may believe that it's foolish to use that right, I'm just askin%

whather or not you believe that you hgva tbg right‘cc know?
| A I have the right to know --
MR. MUSGRAVE: Object, this has bean asked and
answered several times. o |
Q  All right. Then you do believe -~
A I don't know how many times I've got to answer that.
Q  Yes, but now you're saying it diffetantly. Ybﬁ.have
v:he right to know -~ }
A I have the right to know 1f I ask for it, yes, sir.
Q S0 -- |
A You intarrupted me.
Q Do you beiievu you have the right to know 1if the

seller has the knowledge that's in’it and that seller knows

104



FORM iL 74 T

Ln PENGAD' CO.i BAYONNE, NuJ, "Q700% =

10

11

12
13
14
”v1§

16

17

18

19

20
.21
22

23

24

 that {f you‘knew that dioxin was in it that you would then

has the right to know under those circumstances?
A No, sir, I don't,
A1l righe.
| Cause that the Judgment we'mada;

Q
A
Q What'you're saying then {s that --
A It'é not a\quastion of right,

Q

i

uasking it of you, and I'm just trying té find out if there is

a variance between what you say and what Dr, Wilsonksays and

hufc them?
MR, MUSGRAVE: Object to that, ﬁha:’s'not'what-the
witness has said.
Q | i'm'asking. is that'corract. 8ir?

THE COURT: Objection is overruled.

-~ you and you at Monsanto have the right to decide

A You're asking me my opinion and I gave you my answer

to my opinion. I'm not -~-- you know, I represent -~- I work
for anaanto, bu¢ you might ask that question of somebody else
Q  Oh, I have asked it of others, Mr. McPhillips, as I'm

Dr. Rousch or Dr. Pagat or 1f you're all saying the same thing.

- And is your belief that a cuscoﬁer, wha: they don't know won't

105
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A I didn't say that, sir.

QVf All right. Then they have to ‘know enough about the
’  product then to be able to design a quaation to ask. whe:hor or|
not there are dioxins in it, is :hat correcc. sir. befora thoy 1

1l == before they have the right to know?

A No; sir. If we felt they rcproseuted it an eminen:

_hazard to the cua:omer. I assuras you. air we would 1mmediately,,"

tcll the cuscomer that. ,
Q  But, Mr. McPhillips, that's not what I'm asking you.

,You understahd in this memo of March l9tﬁ; you»racognized‘zhaz

| some customers would not bﬁy your santéphen sven though,in your
judgment it doesn't present any health hazard. That's recognized

| by Mbnéan:o; isn’t 1z, sir?

A That was a potential threat in. my opinion. vI'thiﬁk,

Don Edwards agreed to that in :hat memo. yes, sir.

Q All risht.‘ What I'm saying than. thac :his -- you
-acknowledge that some customers would buy ic‘evnﬁ 1f iifs'got ’

|| d4oxin in it, and you know that.

A  Yes, sir,

Q And so your golution or is ic -- you consider an

appropriate solution Y. you.khow that I'mﬁno:‘géipg to buy |
a&retreaded'tire. then I'm a person that I'm juat‘againat
retreaded tires, but you know as a‘ﬁanufacturer; a person that

;toctcadp that, that it's & good safe carcass and that the tread |
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‘:?doesn t sbow tha* it s recreaded if 1 come 1n there and buy

\’  hava :ha right to kaeP from ma tb‘ 1nformation that iz s 4

i; fretread? :',  - o o “f :  %f

"",i‘;Q#‘; Yes.7

514:]fask aoma questions. -

7}‘ffi6f ft1re, but you, the sellar of it. you know 1: s a retread and

1; ,gf7¥pne, you know that ‘don’'t you. sir?

g :'nrequires e,
g?pecpla won 't pu: on’ their car a retraadsd tire? Even though

“;they re a third of the price of new tires and may be just as

:> 10fg I d ask soma quastions. e

jin chere

'fi'it s a retread do vou consider tha* you under those circumstano@j}fg

 ?_fA That parcicular casa you just talkad to mc?

I don t know. i gﬁésé\ii‘l'waikfin aé“a»¢onsﬁmat;ffflx

' 3?£Qf  - it looks liko ‘a new zirc ic s painced lika a newwu:"s

saodb,you kncw_;hasp'GQB.n;you; sir?_

was pu: on righ: and you ve got it painted real good 80 that 1='ifﬂffa

,fjchac :ire and you know that I won't buy the tire £ you tell me ; -??%

\='Qf But assume you didn't ask the questions. ‘Y°93¥§ 8§i5d  |

“°A‘ I would ask -~ you'd ask me ﬁhai”lkwéﬁlﬂ dd;aﬁd7ifé,;,f9

:5_fyou do know that some pGOple won't drive a’ recread tita or uae fff'”

" f,9 ff-f;,”Ag~: 1 think in those particular cases theta s a law thac fffl“

iQ Excuae ma. Do you not know, Mr, Mc?hillips. zhat somag'“}f 
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the customer has the right to know that you're selling him a

| thay're lemons.

that, is there, Mr, McPhillips?

A That's a possibility, sir.

Q Well, as the seller of those tires, do you think that
¢ ,

tire, a retreaded tire?
A The customer has the right? I think there's laws
that probably require him to do that.
| Q Aside from the laws, Mr, McPhillips, 1'm asking you
aside from the laws, do you think the customer has the tight to
know and:that you have the obligation to tell him that that's

a retreaded tire aside from the law?

A If yéh'rd talking about the tire, 1 guess it would be|

a tire, You tell me a car, put it on a car and I disagree with

ybu about a car, becauss half the time we all buy.uscd cars and

Q Mr. HePhillips. could you éonfine your answars to the

quéstidna.

A The question regarding your tire, I guess you have the

right to know about a ra:readed tire.

Q»  Thera's no question in youf mind that he would have
the right to knéw that tﬁau’s not a new tire, that that's a
retreaded tire? |

A Weli, I think if 1t'a}a third the price --

- Q  Excuse me, there is no quastion in your mind sbout

108
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1| and I think that was the example you gave me, that it was ons

' that at all. You're selling it for the price that you would

Honor.

Ove'rmled.‘ .

A Yes, there is,
Q There is a quastion in your mind? .
A I would think if ft's one third the price of a regula

tire, I think you would have to start asking some questions;

third the price.
Q No, I didn’'t say that -~
A -- of a normal tire.
Q I didn't say, Mr. McPhillips, that you were selling

the tire at that time for one third the price. I didn't sugges

get for any tire. I didn't suggest that.

A Okay. .

Q The cusznmir thinks he's getting a tire that isn't
retreaded and you know that ha is getting a tire --

A 1f he gave me the same warranties of a -~

Q Excuse me. Do you have the right to know that it's
a retreaded tira?

MR, MUSGRAVE: 1It's been asked and answered, your
THE COURT: I don't think so from that last answer,

A Would you ask the question again?

Q Simply does the cnstomgr‘hava}thd right to know that :

ALa |
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| question in your mind but under all circumstancas that you can

‘know if I have to have the right every time that it's a retreadd

~tira.’sir --

| somehow, I can think'about'it long enough I can uwp with a case

he's buying a retreadad tire?

A The way you're éaking me the question, yas, sir,

Q Is there any circumstances under which he would not
have the right to know that he's buying a retreaded tire?

A I don't know if it's a question of right, sir,

Q No, my question is of right, sir. Is there any

chink of a cus#omar coming,into a tire shop has got the right
to know whather or‘not ha's buying a ré:raaded tire? ”

MR, MUSGRAVE: Object to this line‘of questioning,
your Honor. It's calling for speculation and cbnjaccqie as to
any set of.circﬁmstancss. soma'imaginary person might not have
the right to know and this could go on forever, ad infinitum
as %o pétontigl circumstances., This is pure spaculétion and
conjecturg. beyond the competency of any witness to tagtify to.

THE COURT: Objection is overruled. It's a proper
analogy and a view of the area that this witness is in, it's a
ptoperkquosaion.

A I guess -- you're asking my question -- I domn't

Q ‘All right. What -~

A Because I think thqtc's some cases p:bbably sémmwh¢re.”'

d
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“know that he's buying a retraadcd cire. please eell me of the

‘that's the casc»as'far as I'mvconccrned. I maan, if he's giving

where you don't need the right.
| Q@ = Think abouc it please, and if you can think of a

single eplsode whare :ho customer does not have the right to

circumstances. ,
Aff 8ir, I can't think of ons,

Q  Well, think as much as you can.

A If the product has the same wnrranty or warranciea

1111

that saciofy me and the price is righ: and I ~-- and :he warranty

aatisfiea my needs of what I want to do, then it s my responsi-

bility, it's my money. He's just selling it to me, I mean,

me :he warranty to satisfy me and the price is correct. I 11

buy the tizre. I mcan. I don't care if ic’s retteadad or not.;
Q@ No, I didn't ask you that. sir. I just asked you --|
A Well, ybu gave mc'a case where I;don't ‘think I need |

tha right and there's a case Isay I don't nead the right. |

Q I asked you whcthor there's any circumstsnce under

_whicﬁ'jou believa the cuqtomar would not have the right to know|

that hs'a buyiﬁg a renreadgd tirg?
A And I gave you tﬁat,caso; sir.
Q :And whac is that circumstancqf
A I just gave it to you. air. |
Q whaa 1s 187
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A If I walked into a --

Q No, no, you're adding 1if I walkediin. but I'm talking:‘

about & Customar now.

A I'm a customer, You're asking me if I was a customer

Q Mr, McPhillipa could you just limit your answers tg§

vrhat I'm asking you,

| A I-m crying to, sif, tcaily.
| Q ' 1s there any circumstances under which a customar |
would not have the right to know that he’ 8 buying a ratreadad
tire? |
A And I'm telling yau in the case ?etsonally. if you Te
asking me my opinion -~

Q@ No, I'm anking you your Opinion uhether :hete 8 any

the store. You're the tire desler.
A I just described a case whera I think he has a lagiti
mate right. , | s

Q Well, I undorstand he has a legitimate righc. I'm

asking you where in your mind he does not haua the right co kno "

A I can’t think of any right now, Mr. Carzr, I'm sorry

Q Now. Mr. HcPhillips. the customers your @uSKOmezg,, | SR

Mvould they --

A Thay re Monsanto's cussomora.

f:éiréumscance undar which a customer, a third parson coming intpl'
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Q Would they have the right to know that your product

~has somathing in it that thsy might coﬁsidcr to ba unsafe aven |

though you know, like the rqtraaded tires, it's a perfactly
good tira? Do you think that -~

A No, sir,

Q - They don't have the same right.that the customer of
a retreaded tire has?

A 1 didn't agree with you about the retreadad tire
customer, |

Q 1 thought you did. Let's back up. I thought sure

that you said that you couldn't think of a single circumstance

A I gave you a case, sir; I gave you a case whers a
petsbn'whg walks in fully understands the warranties and evary-
thing else., If chey;re satisfactory, why does he have to know
they're retreaded? |

Q No, you're asking me a question, but I'm asking you

the question, Mr. McPhillips.

A I'm gelling you there’s a case ~-
THE COURT: Mr, McPhillips, you're not answaéing the
queétions. You're not -~ you‘re not asking the gquestions.
THE WITNESS: Honest to God, I’'m trying to.

THE COURT: Mr. McPhillips, don‘t talk while I'm

:nalking.“-lt‘makaa it sort of rough for you to hear, and I want

13
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| might improve things, because so far you aren't doing either

| tirae, that he's buying a retreaded tire? 1Is that what y@u‘ra

| him & tire that is & retread evan“:hough he thinks»he'sigetting

il had feaponsibility'in the customer relationship of Mbnqanto"'

you to hear what I'm saying. You're not asking the Queqtions,
you're answering the questions. Two things will help., Number
one, if you quit'inta:rupting the attorney when he's asking"you
the questions, and nuwber two, when you'listenvco the quastions

answer that question and that QUestion‘only, and I think it

one, and I'm ordering you to do so now. You may proceed, Mr.

Carr.

Q Mr, MtPhillips. is what you'ra saying that‘you believ?

if you, the dealer, if you give that customer a new tire warrangy,

that he doesn't then need to know that he's not buying s new

saying, sir? |

A That's a good exampla, sii.

Q 35 when you go in to buy a new tire, you consider it
-- or when anybody goes in to a ciro.stora~to buy s‘naﬁ tire,
it's perfectly proper in your judgment for that dealer to sell
a new tire? Did I interpret your statement correctly? )

A That's pocentialiy the statement, yes,_sir.

Q  All right. And now do you know whether or not that

belief of yours is shared by others that have rotponnibility,or

insofar as the chlorinated phenols were concerned?

114
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buy your Santophea if he knows there's any dioxin in g, it is

A As it relates to the chlorophenols, I think-all_éf us

at the time came to the same conclusion that we went with, sir.|

Q Well, Mr, McPhillips, that isn't answering the quesci¢ﬁ

that I esked you. I asked you whether or not -
A  Sir, I don't know -- you have to -~
| Q Could you please wait until I aék the question, sir.

I'm asking you whether or not the belief that you have just

stated about the customer not having the right to know that he's

buying a retread when you give him a new tire whrtancy. I'm
asking you whether or not that belief :hat'yéu have just s:attd
is shared by others to your knowledge in the -- at Monsanto
tha:vdeal with selling chlorinated phencls to cﬁstome;s?

‘A No, sir, I don‘t know. |

Q All right, What you have stated then as far.as you
know 1s just your belief?

A In regards to the tire, yes, sair.

Q  Well, and is it also your belief then with regard to

Santophen, it 1s your balief that even though thevcuacemar'wbn’t 

your belief thac yoﬁ can sell him that Santophen without :olling
him that dioxin is 4in it? |
A Sir, there is only dioxin --
Q Excuse me, could you answer that question.

A The way you phrased that question -- the way you

.‘1.15.
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;phrqsedAthg qusstion, I guess I have to answer no, :hsyfdon'c‘

,i'hava the right.

Q ALl right. And 1f you zold them that it had it in it

they would 1mmediatoly quit using the producc. and therafbra.

you did uoc tell them, isn't that eorroct. sir?
A Ko, sir.
Q. whll loe s see,

A That's no: the raason why we didn t :311 them. no,

Q Well, lnc s sea that. sir. Let's explotc :hae.

MR. CARR: Wbuld you give the witness Plaintiffs

‘Exhibit 1247.

(At this time Plain:iffs Exhibits 1247A B, and C

’wuze marked for identification.)

Q  Now, Mr.” He?,hillipa. ‘you have in frqnt of yén .-
MR, GARRz Oh, your Honor -

;}Q., Well, do you recognizo 12474, B, and C as blowups of
the memo 12477 |

A -Yos, sir. |
.-MR» CARR: Offez 1247A, B.”Apd C, your Ebﬂor.

MUBGRAVE. Object to it to the extent that 1t

deals with products o:her than orthochlorophanol-crude as being

L:relgvan: and tmmatorial.. 1'd alse~objcce to it in point of

 tiﬁ§'B¢;ng.§£€a§ ch; spill and as &o'tha.iisuaa‘contaihﬁé -

;

N  115 
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;tkéra;n n¢‘brobgt1v6 v@lﬁe when weighed against other consider-|

ations,

THE COURT: It's overruled. ALl three are adnitted

:ovnr objoccion.

MR. MUSGRAVE: Could yeu eell me what the. --
MR. CARR: Ic 8 the throo pagec -
MR, MUSCRAVE; What Pages A, B, and C is7 Yeah, T

_unders:and that. but wha: page -~

MR CARR: In chronological order. |
" MR, MUSGRAVE: Chronological order, A, B, and C?
MR, CARR: Yea.

iQ  - Row, Hr.'McPhillips‘ do you racognize that, of course

'fas a mamo:wfl:ten'by you, although on the copy that I have

your aignaturg hao'n¢§§bégnfr§pfodﬁced?
';'3,  Yes, sir.
Q Is it on::hc original?
A Ya#, sir, |

Q  All right. My copy machine apparently»cut 1t off.

And you do raéosﬁize that as your memo?

A Yes, sir.

Qf vﬁeﬁ,,td‘puz it in proper perspective, there was a

I mbmo written by-Hr.'Wilson in which‘he pointed out on April the|
}'IOth, '79 that tharc wure dioxins found in yeur chlorcphenols."

‘,ﬂo you racall thae. air? Tha memo has been 1nttoduced 1nto

117
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evidence., I'm just asking --

A I recall tho gist of the April IOch meeting, April

- 10th memo, yes, asir.

Q  And you make --

A It talks about inconclusive findiﬁgs.

Q I'm sorry, sir? ) | |

A The tentative findinés in the -- that's one -f_
one of the purposeé. gir, 4f I can explainﬂ --

Q  Excuse me, Mr. McPhillips. You're volun:e#ting state

ments that are beyond my questions. I'm sura counsel has told |

‘you to limit your answer to what I'm asking so we don't have

to go into the volunteered statement.

A Okay.

Q My question simply was that Wilson read a ﬁgmo in

- April of '79 in which he stated chi: there had been dioxinc"

found in your chlorophenols, is that correct, sir?
A Yes, sir.

Q  And there were other samples sdnt':o Dayéoﬁ‘for

analysis. That's pointad»ou= hara,

A Yes, sir.

 Q‘ And, of course, we have those other results of these

other samples in evidence, but one thing that ybu.mantighad

here is that these analyses are in eonfliée with earlier dioxin

vtéats made insofar as Santophen-l1 is concerned, eotfaé#; sir?

118



4b

_tvhm 1L ¢

PENGAD CO.; BAYONNE, N.J. 07vi¢

%:Zy A

o
. ib‘Z
13
14
15

16

17

18

19

21
S22

23

10

20 )

T was still looking under the purposs of the maetiug. I ™
| results showed that there were no 2,3,7,8 TCDD {somers in ths

| di, and ‘trichlorodibenzos; don't you, sir?

very toxic?

| do you not, sir?

A Repeat the question again, sir,.

Q You point out the bottom of this fixst --

A Yes, sir. You're talking about the bottom. I'm sorty._

sorry.

Q  You point out at the bottom of the page that the first

Santophen although thers wers 235 parts per million of the mono,|

A That's what it states, yes, sir,

' Q  Now, at that point in time, Mr. MéPhillipa -ﬁora*yoﬁ

personally aware of the fact that the trichlorodibnnze-p-dioxinn

are at least one of the 1somars of that 1is considered to be

A Sir, I don't recall.

Q All right, The second page points out. doesn’'t it,
sir, that in the 2,4 DCP you found 200 parts per billion of the
TCDD 1abmar, of something that could be th@ TCDD {somex?

A  Yes, sir, that's what it states.

Q And you recognize that the lbo’parts per billion for

:ha 2,4,5 T is exceeded by ths findings on the 2,4 dichlorophancl,

A Yes, sir,

;ini ~ And you also racognize that thay're going to eliminate

119
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ths caustic to see i£ thae halps?

A Yeah, down bclow. yes, sir.
| Q» Now. thagc -- as far as you were concerned,
thero wers two very 1mportant markeeing concerns that zhosa.

findings brought to the surface, isn't that correct, Mr.

I McPhil1ips?

A ~Findings, sir?
Q‘ Yes, these findings.
A There were two maxkctiné“éoncetns. yas, sir.
Q

- That came to light because of the findings set out

|| in Dr. Hiison's memo of April 10ch, 1979, that 13.»th&t-thare’

ﬁaraHdioxins in cha chloxophanols?

A The two marketing concerns, sir, uw§§ the Qusstion
asked by my maaagemant. |

Q  Mr. McPhillips, you re not listening to my question.
My quea:ion is these two coneerna aross because of the findings
of aApril the,lO:h. '79, 1sn t tha: corracc. sir?

A It is prompted by the memo, yes, sir, in 1979,

Q  Now, one of thess concerns dealt with Santophen and

the o:hsr deal: wich 2, 4 diehlotophenol. isn't that correct,

sir? |
A | Yes, sir,

-Q Insofar as Santophen is concernad, Lane and Fink

120
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‘percent of your Santophen output more or less, were they not,

,sir?

A 1 don't think it was that high, sir, |

Q I have a memo that aaya it was, and we 11 get to that
in a ﬁomoqt. | |

A That's fine. I igrea wi;h‘yqu if you’#t»got‘a memo .

Q  six? % D

A It's been six, saven years.

Q All right, 1It's not that iméo:tant whether it is
thac much or not. | -

A World wide. you're probabxy right.

Q All right. And Lene and Fink is -- yoﬁ}alraAdy

 po£ntad out bafore that they're coneerned about the environment

and issuee on the phenolics, isn't that right?
A Environment issus of the phenolics, yes, sir.

Yes,

Q

A Plural.
Q  That's correct, sir.
A

Yes, sir.

Q And you say hazé that averybddy in the meeting igtq.d .

that if there are any detectable dioxins in Santophan»i oncs
we notifiod Lane and Fink they would discontinuo the use of

Sanzophon almos: immediately in Lysol Deodrant CIQanar.

A That vas our belief based on the circumstances at the
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R  ttme. yes, sir.

“

\‘Q ~ And you knaw that the peaple at Lane and Fink would '

‘ do that based upon the rcla:ionship that you had wi:h cha

Vi’markoting or buying peoplc at Lane and Fink isn't thac co:ract

six?

A It was on the basié of the oveta11 fe1ationship and

i problema we had at chc accoun: in terms of the performance of

.the formulation :hac we had with Lane and Fink. yes. air. 80

ic was not just the;buying department, but research and other

disciplines.

S Q All right. Thera was other baae_ﬁaccrial that they

| could‘buy which did not contain dioxin?

A Well, sir --
Q Isn't that eorrgct, sir?

} A Tha-Sancophan --; sir, I don t know that. I‘dbﬁ‘t

iknqw‘what quats had, sir,

@  six?

A' I don't know if the other produc:s have dioxin in

tham or noc. sir.

Q uelz. you know they wera considaring using quats -
: They were using quats.
Matter of fact, they were using quats?

=Ygs.-sir..'

- Isn't that eorrect?

)
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“ever had aﬁything close to dioxin inm it, isn't that correct,

-~ about 15 of you -- I'm sorry, your meeting was six --

Yes, sir.

And that's not a chlorinated phenol, is it, sir?

> O »

NO,‘ Sir. ‘

Q And you have sbsolutely no knowledge that any quat

sir?
A I would not know, sir,
Q Isn't that correct what I said to you, sir?

A I don't know, sir. I really don't know what -—- in

fact, I can't recall what -- it does not have a chlorophen61. 

sir. To answer your question it does not have a chlorophenol.

Q@ Mo, that isn't my question. My qués:ion is you have

absolutely no knowledge that tha quats contain anything, any
dioxin wha:séevet,\isn't that correc:,'sir?
A I have no knowledge, ves, sir. |
Q All right. And 80 you point out here, and matter‘Of

fact, everybody at that meeting from Edwards down through Wilso;

A Yes, sir.

Q . And another 10, another half a dozen or so got copies|

of your memo, but all six of you, Miller, Wilson, Roman, Edwards,

and Metcalf and McPhillips, it was a unanimous agteemant at

that point in time that if Lane and Fink learned that there's

 any detectabls dioxins in Santophen, they're not going to use |

L4
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~no:1fy,:hem now, that is, on April the 18th or wait'uncil'mid* |

using caustic, didn't you, sir?

it?
A That waé our belief,‘sir, yes, sir.

Q And.;of course, you didn't notify Lane and Fink tﬁat
there were any detectable dioxins in Santophen, did'you,‘éir7 _
A S8ir, at that time -~ J B

Q Excuse me, my‘question is spaéific and it's simplé}
Mr. McPhillips. :
A We did not notify Lane and Fink.

Q Row, you also discussed :hen whether or not you should

May, didn't you, sir?
‘ A That's what it states chare,:sit, yes, sir.
Q And you decided you wanted to wait until mid-May to

see whether or not the dioxins were produced when you quit

A That was one of the reasons, yes, éir.

Q Well, was there any other reason that you decidgd not|
to notify Laha,an& Fink at this time? o

A Yes, sir. ‘Mr. Wilson's memo, if I recall, on A?rii
10zh, it's been a ﬁhiIe. but when we analyzed the Sancopheniﬂ,
for dioxins, we’gct,-from what 1 understand or what I was tel&;

there was some very interrupted inconsistencies in the data

where, where the same sample was nondetectable and soma were';.; '

detectabls, and our research people came and_said.”hey.twe arofr
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might not be corract and that pérhaps there are no dioxins in

"wait until it's confirmed that there are dioxins in Santophen,

~isn't that correct, sir?

you're not talking about 2.3.7.8~TCDD. are you, sir? You're

talking about dioxins?

. you’re talking about a11 diOxins in this mamo, aran c you. sir?'

| very -- we're not too sure this snalytical method we have is |

really a correct method, and we've got to refine it a little

', bit to make sure that indeed there are dioxins., There are 51198 

| to indicate that there might be, but yet there's data that dhbwf;

there might not be, and they went on about a twelve month study
to try to devalop a method to detetmine if there ia dioxins or
to‘decarmiﬁe how to find dioxins in‘products like Santophen.

Q What was -- your thought then that these results

Santophen, is that it, sir? }
A 8ir, you got‘to ask Jim Wilson --
Q Excuse me, is that it, six?
A That was a potential, yes, sir,

Q Then I take it thgn‘cha:’you decided you've got to

A Yes, sir.

Qv All right. And you're talking‘here about dioxins,

A We were primarily talking at the time, sir, I think

of the tetrachlora -- zthe 2,3, 7'8=tacra. primarily the tetras|

Q Excuse ms. you re talking in this nemo juat about
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 but the primsry concern, 1 think, was the tetras,

iaren,c you. sir?

I think very broad,}because there's a lot of dioxins._ I don t
‘know‘how,many, but from what I undarstand chern'sfq.lot_of‘chem.

a lot of types.

second page you're talking about dioxins, aren't you, sir?

A 1 mentioned that there were other dioxins_in thQic,

Q  Mr. McPhillips --
A  Yes, sir.
Q My question is spacific. You are in chis mamo undar

Lane and Fink under Sancophan-l you are :alking about all dioxir

'A I'm talking about mono, di, and tri and tettas. ‘sir,

That's what it sta:ea hare. sir. A1l dioxins is a very _??

Q 1f you could direct your attention ‘to thc -- and
that's to be sure you're -- that 8 mcntionnd on Sant0ph3n~1
that there is no 2,3,7,8 TCDD in Santophen»l. and that there

;re‘zs parts per million'mono. di, and tri, but over on the

A Thé:'s what the letter states, sir -~
Q Yes. | : |
A -- but I think I'm inferring tetras.
Q  Where do you say tetras in that memo, sir?
:A Sir, I say tetrasrthroughout the memo, bééaﬁse'#ho f
primgry concern was'the tetras.

;1Q _ Where do you éay that -~

126
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A Tcnn._

. Q  No,. excuse me. Where do you say that Lane and Fink

'ﬁiii‘quit using it only 1f there ia-detegtéble'2;3.7,8 TCbD in |

vaancophen-l? They. you say ~--

A I didn t sca:e that in :he mcmo no, sir,
Q  stet |
A 1 did noc state tha: in tho memo

Q ;You apecifically say if tharo are any de:scaable

»dioxins in Santophan-l :hey re going to discontinue using ie,

|| dom’ t you. sir?

A That s what 1 atate ehare.

Yes.-

‘A I don't know 1f I agree with that atatament now, but |

Q  That's what you said then?
A Yes, sir.

Q saﬁ; ybu-élao’made the decision’no:;to'rdtify your

| cus:bmgrs in the hospical disinfectant market. didn t you, sir?'

A :At the timn, yas. sir.

*Q And again you e talking abouc, and you say, if wa

ffind any dioxins 1n Santophen, and you- amphasize dioxins as alli
1 inclusiva there by putting it in quotas, don t you, sit?

A -,Yes. that' s what I put. I put it in quotes, yes, sir.

B Q'_'~Andﬁybu aay'if any‘d;QXLns,ia*found'ia the hospital
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7. 13 found in Santophen, that :His would lsad to discontinuanca

_v sir?

‘notify them.
vsura'going'to notify these,customers. is that right;js;r?

thesa are tantaaive findings you' re not going to notify your

;.customar. I you confirm thess findings you re noz soing to |

, out of the product. yes, sir, that is correc:.

: notify them yet. we got to awaic the test results of mid-ﬂay

‘disinfactan: that's baaed upon Sancophen - I m.sorry. 1f any |

to the hospical disinfectant market don ¢t you. sir?
A "Evantually. . . o
: MR, Musenava- It says ev@ncually. Mr, Carr.‘*'
A  That 8 wha: it states, yes,*sir.
Q - And again you decided not to notify your hospital

disinfectanc customer of your Santophen findings. didn't you,
A 3The>n¢nc6h¢1usive'findings. yes, sir, we didiﬁét |

Q‘ Oficourse, now, if they are conclusive andjyou do

£ind dioxins, I take it from your answer there that'yba@arg'for -

A Mo, sir.

Q Oh, wall‘théh.'ic really makes no differeacé»than. If

A 1£ they do not presant an eminent hazard and we ate

and at the ssme time we discontinue or no longer get the diextns»,

,Q' : Then what you did here, you said we're not going to

128

vnotify your customsrs, Is that what you;:e aaying, Mr. McPhillea?
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' see'abouc the'usé Of Céustic; but aczuklly what you'ultima:oly
- »dscided because you did find out that" eliminating caus:ic did

not eliminata all the dioxins. didn t yon, Hr. HCPhillips?

~and I'11 get to thac»in a momant._but what you dacided thera

~aftex you~laa:ned that the caustic did}not:eliminata all the -

'EPA Mr McPhillips. We went iaco that with Mr. w1lson-a:

‘and we 11 get to that tn a momant. But what you did do- after |

 ‘MR. MUSGRAVE:_ Object to tha question as a multiple
‘question,

| 'mnicoﬁa'r: The objection is overruled.

N

A I think we eliminated the tetras, sir.

Q. You didn t even eliminate the CQtraa Mr.. McPhillips.\

dioxins,:you"deéided-not to noiify the customers anyway, didn't|

you, sir? |
| A At that time, sir; yes.
G You didn € evay notify the cuszomars of ths dioxins
in your SantOphen product. did you, sir? |
A -‘Up until 1980, no, sir.
Q ': You didn 4 nocify chem in 1980 eithar. did you, sir?
A :No. sir, we: notifiad the 8?& |

Q »No, you notifiad ths EPA. thae in latest baechas that

-_graat length :o'point out that'thére wes a lot‘of batches af:er |

,‘23  :&vril tha: he used as a cutoff date where :here was 2 3, 7 8 TCDB"

129
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it was confirmed, what you made a decision about was that you
wers not going to tell the peopls that maka'Lysol.-and you'ro};

not going to tell the people that make thg hospital}disinfectanu'

;that there's any dioxins in the product; you made that decision]

didn't you, sir?

A In this letter at the time, yes, sir.

Q And you made it #ftar that, not‘jusz then, you made
it afts: that, Mr, M&Phillips, as well, did}you'not, sir?

A After we found that it -- we felt tﬁat it did not

' present an eminent hazard to the product, yes, sir,

Q . Yes, so what you did you decided even after it was

confirmed that dioxin was there that you're not going to tell

Lane and Fink, isn't that correct, sir?
A Up uncil that time -- when I was there, yes, sir.
Q And as a matter of fact, the only tiﬁ# Lane and Fink
learned up tg this date that the Lysol that,théy'were manu-
fadturiﬁg'from your Santophen was this past, just this summer, |
this‘vary sumer when they learned of it Because of documents
filed in this case, isn't that correct, sir?
| I don't know, sir.
You don't know that, sir?

No. I don't know that.

Qo 00

Did you ever get any -- have you aver had any

}doQﬁmaa:'whatsoevet. any phone call memo whatsoever, any
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dictated mémo’of any sort that indicates that Lane and Fink or

- Sterling Drdngas told that it's possible that thelr Lysol that

they're sending into every hbme'in the United States nearly,

‘that their Lysol contains dioxin?

MR, MUSGRAVE: Object to the question as posing facts|

| not in evidence and testimony of counsal, every home in the

United States.
MR. CARR: That is too strong, your Honmor, because
I don't haﬁe that knowl;dga, ahd I will rephrase the quastion.

- THE COURT: Fine.

Q Mr, MéPhillips, so far~a6 you know there is no doeums+t,

Tio lettet,,no memo in axistence where Monsanto ever notified
Lane and Fink that Santophen, which is used to manufacture
Lysol. which 18 sold tbxoughout the United States and perhaps
:hrough a part of tha world as wall contained dioxin, isn't
that correct, sir?
R, MUSGRAVE: Object to,counsal*s use of the word

perhaps. If he doesn't know, themn --

THE COURT: Overruled. |

MR, MUSGRAVE:I -- then he can't use 1.
A ‘Sir. I am not}awara of any memo, no,

Q ~_And}§hen you wers making this memo of April the 18th

| about going to notify the -- you're going to wait until mid-

-~ well, actually you made a dacision there that you were

11
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~ going to ﬁoaify Lane and Fink, but_the question was are 70u

going to do it now or wait until mid-May, isn't that correct,
sir?

A It was the posicion}of the attendees to wait until

| the test results in mid-May.

Q The statement right-before that, sir, isn't eha:
right, sir? : |
A ,Tha‘way you state that question, yes, sir.
Q So actually you were going to n;tify Lane and Fink,
but then you changad your mind about it, is that right, sir?
A Ko, sir, that's not correct.

Q Well, wasn't the question as you put it quote "The

question discussed in the meating was whether or not we should

nntif& L and F now or wait until mid-May" end of quote.
A That was the question,

Q That was the key question -~

A That was the question as a marketing person I asked

of uy research people, who included in that mea:ing -~ or my

technical paoplé, who included Mr. Wilson, Dr. Wilson, Dr.

 Roman; Don Edwards and Joe Metcalf that these are things that

I felt at the time I sat there and said gee, do we have to

notify the customers. That was the purpose of this meeting is

to ask them the quastion of whether I have to hotify‘the

. éus;pmara. AIt_wasa't a question for me to say I don't want to

| 132
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‘jhotify'them. The question -- the purpose of this msating was,;" 
| hey. guya. do I have to notify the customers, to which mw |
'tachnical peopls told ma, hey, number one, the product. :ho : |
-findings are vary eentativc, ' scill goc to rcaolva tho analys

'ﬁumber oue.' Humbar two, even 1f they were in there at those j»}

vnriaua lcvula. it did not pose aay eminont hazard to the

iproduct. and numbet thres, we have Teams of safety data on the

safo:y of the 9zoduc= that was'regis:ernd-wich the EPA and at

| that point in :imc ve decided to sit back and wnit to aee what '

an eminent hazard and if it did pressnc an ominnna hazard. I

‘assure you, sir, I would write a letter or I would rgcommond o

‘we write a letter,

Q HbPhillips. of the atcsndaas of that mcoting

| there wasn't a single doctor nor a single toxicologist tha:

‘attended that meeting, was there, sir?

A There vas a Dr. Wilson, a Dr. Roman.

Q Dr.bwilaoh is a Doceor‘of Chamisiry -

A You said dactor. sir. |

Q -- not aa M.D., medical doctor, Mr. MhPhilliys.

‘ Thera was not a coxicologisc nor was there a mndical doctor
| that attanded that meeting, was there. six?

| -‘A,‘ Sir, 1 don't recall what pr. Roman's baekgxound was. ,
| "m:.ghc be mierobiology.

| 133
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; wqrdxgcins-to notify‘ -— you knew that if you did tell them,
”'thay re going to. quic using it. What you weré'hoping is that
: your raaults in mid-May ‘would allow you to send them a legiti~

~mate laeaar'saying.vyes. we did»datact dioxins in our Santophcn.
| producing auything with de:actabla dioxins; that's whac you

'wara ‘hoping, wasn 't 1:. sir?

|| you get the results in mid-May of --

:‘da:a that was baing presentad was no: very conclusiva. Some

:from what I unde:scana. sir. and at the time thay were seriously
. questioning-zhe methodology in'tarms of how we analyzed the

 dioxins in the Santophen. The midQMay results were the hope

' from what I recall théﬁﬁhy result they came back and fbuhd out
‘tkat the test was not wo:king very well, and ac that point in

f-:ime -

Q v }Wha§ you were discussing then, sir, was whether you

but our later tests now in mid-May show that wa're not currencly
A Ho. sir. 1 don 14 think 1 stated that.
Q Rq,;sirt Well, why else would you want to wait until
‘A Because the:data. -
Q whyiaﬁﬁn bring wp the point?

A Becausa the data that was presented, 1if I recall, the

sazples analyzed dioxin, lavel of dioxin in it and sone did not,,

thaé*th@y;woﬁld find & better way to analyze it. In the mid -

Q Hr. E¢?hi11}ps, wharevon‘aar:h did you hear that the

134
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| memo of October of '79, which they eonfizmad cha pretenco of

} _mamo. sir, the analysis of Oceobe: 15th. 1979?

‘test wasn't working very well? Hho told: you thae?

A They weren't very concluaiva., Thay wtrc zc:ting 1“"??1 .

fgrences.'éir. 
Q@ Who told you that, sir? |
A ’i‘don't recall. Probably th.Wilson and Jo6 Mntéa1£;
Q Havu you seen the a:hibits that they 've prepa:od?
A Exhibits?

Q Yoe. the reports that they prcparod showing the 10vu1§f -

of not Just dioxins but tho 2,3,7, 8?
A Well, sir --

;Qr ‘The tetras in this. sir?

A Sir, the 2,3,7,8, if T recall, at m: time could not| | '

be analyzed. We could not be isomer spccific. if 1 racall ait;

Q My question, Mr. McPhillips, have you not seen the

the TCDD, aud they'ze not ovpn calking abouz-to:al-dioxins,

”’ehey'rovtalking about the TCDD isomer. Bavu you not seen cha: o

A Sir, I can't be -~

MR, MUSGRAVE: Mr. Carr, ‘are we taiki_ng about Bctob}er_

|| now or back in May, whieh was what the qnastina<wnh referring tp?

MR. CABR: Did you hear me say May or did you hear me|

THE COURT: Go ahead, Mr. Carr.
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 _ has to thn quoscion :hat you re maxing, and T would objec: to |

: chat, sir..

‘I -- one, I'm mot tachnically oriented.

‘bunch -

in :his caea?

'veussed bhow to handle that parcicular memo. didn't you, sir?

.'euasiene with other counsel.

.2 3 7 8 TCBD et al :he 1 3,6,8 et al the 1, 3, 7 9 TCDD et al,

fdon z you, six? g

MR, CARR: I said October. |

‘MR, MUSGRAVE: Buc I don c know what relevance that

THE COURI. 'Objécgibn 1§3ov§rruled.v
MR, GARR: CQuld yohigivu #ha wi;néés Exhibit‘128$.  |
(Pausa) |
Bavn you ever seen that befbra? |

A 'Sir, I wuuld not see memos like this prcbably. becausn

Q Well havo you ever seen it bcfore, sixr?

A I va seen it. In racan: weeka they ve showod me a

Q They showad it :o you in preparaticn for your tostiuouy

A - They shownd ne chis stuff yes, sir.

-

Q And of coursa. you.wsre discussod and you have dis~
MR. MUSGEAVE: Objact to counsel referring to dis~"

. THE CGUEI. Objsctian sustained

Q Mr. Hc?hillips. you ses. that tnat axhibit shows :hatl

136
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s mathodblogy prabably wasn't all that great.

'rcsults. 1£f1 -~

A I sese that.

ien't 1t, sir?
A Yes, si:. |
VQ ‘How, you see alab this cxhibit - |
R, CARR; Give him 1195 also, would you please.

(Pause)

your April 18th mewo, you see therg Santbpheg»l dioiiﬁ31731s?':

A 'Yeé, sir. | | |

Q  4nd do you see that theY'tapdrc here, sir, that they
the 35 and 65, tha:!s,ila parts per billion of TCDD isdmeﬁ'in
that Santophgn. sir? | | |

A I see that in one lot, yes, sir. |

Q Do you Qae immediately above it they've 30:’4800,
that's 4,800 parts per billion of trichlorodibenzo-p-dioxin in
it, in that lot? | |

A Does it state that, sir?

Q Can you a&dvup the --

A : It looks like two different analyaes. two different

if you're asking me for my interpre:ation.

- Q All right. I think you're righ;.

,»A : Lcoking at the differentials it shows that their

Q 'fAnd the exhibit that YQu hava‘is a three‘pagé*axhibitf.

Q Mr. McPhillips, you see in Memo 11954, which is after|

| 137
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Q You ate corraét; and I shouldn't be adding those-two': 

together. You ses the 3,000 in the ome analysis of the tri and|

1800 in another analysis of tri?

A Yes, si:.

Q And this is infbrmation that somshow or other cams to|

- you in ana of 1979? ~

A J’I don't knbw.tsir.: 1 wbuldnft state that, sir.

Q It has the date oun it, doesn't ic, sir?

A It has the data.’but would I get this data? No, sit,:

W

1 probably woulé not.
Q@  These are the results that you wﬁre waiting for in
‘éha mid-May results, you got them in June; you see chﬁt, sir?
A lMomsanto got them, sir.
"Yeé. : |

Q
A‘   Yas.
Q

'going to wait for, aﬁd‘it confirmed that thare»wﬁre 10,000 --

or no, 14;000 or 19 or 20,000 parts per billion of dioxins in

Now, after you got these fesul:s’that you said yéufral

. ':5133 ‘

your Santophen did you then discuss whether or not you're going|

to tell Lane and Fink these facts that's now beem confirmed to |

 ygﬁ?

A I don‘t’reéall it, me discussing it, Qir. not me. I

would not make the decision whether we no:ify the customsr. sir"'

Q Well but you are part of 1:. you were in the
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wait until we get thb mid-May results, you got the mid-May

results, the mid-May results confirmed the dioxins, but you

Exhibit 1286 you got more confirmation of your Santophen :esultL.

'some:hing.that looks like 2,3,7,8 TCDD in your Santophen?

A That was the April»lath'maeting.‘yes. sir,

Q@  Yas, and you wers in tha maating where you said 1at'-

didn't tell the customer, and you see the October results con-

firmed the dioxins; and they're getting more specific here now

2,3,7,8 st al, but you didn't tell the eustomor. did you, sir?
A No, sir.

Q And later on in January of 1980, I‘think it is, on

MR. MUSGRAVE: What's the exhibit number, Mr. Carx?
MR. CARR: Could you give him Exhibit 1286 please.
- Q The date of that exhibit 1is what, Mr. FcPhillips?
A August 7th, 1989.
Q  And that August 7th of 1980 shows dioxin in your |
Santophen. doesn t 1t. sixr?
A Looks like it's right at the detection limits, which
ques:ions whather there 1s any in there.

Q Mr. Mc?hillips. does it show 7 parts per billion ofv

A It says 2,3,7,8 et al, yes..sir. |
Q Dees it show that, does it show 3 parts per billiom?
A Yes, sir,
.

Does iz show 2 parts per billien and 2 parts per

139
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|| vi1lten?

- Mr. McPhillips -~--

: yau understand now that tbare was that which coelutes with |

= €hea and up till '382, don't you, sir?

A Yes, sir,

‘Q Does it show tha:, air, even as late as August of 198( ’

and Septamber of 1980 of one part per billion? _
A vThac s vhat it s:ates. yes, sir. | |
0f something that coelutes with 2,3,7,8 TCDD?
I don't know if it states that. o

Well, it says --

> o » o

I wouldn t know.
Q  You wouldn t know that? Well, :ake it from.ma chat

the exhibit says ;hat that coelutes with 2,3,7,8 TCDD. Now,

MR, CARR: Could you hand him Exhibit 1245 also pleass.

(Pause)

Q And before you look at that, direct'yaurﬂactan:ioh

back to Paga 3 of Exhibit 1247, which is your meno of April 13:@.,

1979. You also are concerned about 1osing 2,4 dichlorophsnol
asva‘product. aren't you, sir? o
| A 1 s a concarn. yes, sir, it was _-é.f

Q  And, of course, you understand understood :han and

2,3, 7 8 fbund in the 2, 4 dichlorophenol in;multiple tescs sineq

f-ﬁ fA I don’ t know about '82, sir.

| 140
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1301 a little ai:lief.'1982;'Saptamber; 1982, 65 parts per
billion in the tetras for yqur_2.a ﬁich1oro§hanoI.'140 parts
‘per billion in your tetras for 2,4 dichlorophenol? |

”2 3, 7 8 and we have shorthandedlit hnre.

Carr.

-vfrom your 2,4 diehlorophenol tha tetra dioxins or that which |

Q You doaft‘knbw that, sir? bidﬁ’a,you see Exhibit

A 1 see that.

| Qj It is appatent.'Mt.’ﬁéPhiliips, that you did not

aliminato the 2, 3, 7 8 1somsr in your 2,4 dichlotophanol isn €|

it, sir, 1f that exhibit corroc:ly sta:es the findings 1n
Septembar of ’82? ‘
A : Septgmber of '827 Which ome --
Q. Yes. N
- A  That's Saptembsr"SZ? |
MR, MUSGRAVE: Mr. Carr, you said 2,3,7,8 --
| MR. CARR: Exhibit 1301. |
| MR,\EﬁSGRAVE: - isomer. This is tatz#s; it does
not say 2,3.7,8.‘»0bjac:. your Honer, to Mr. Ca£:'31QuesciouQ
A Ic"Sayé tetras, it doeén't~séy 2‘3A7 8, sir.

Q That s trus, but thu sxhibit says it coeluzes with
THE COURI: waic a second, gentlemen. Go ahead, Mr.

Q  How, Mr. Mb?hillips.‘you did not eliminate the dioxing

"eoalutea 1£ eha:.in facn is an 1somer that coalutes with 2 3 7.8,

141 :
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isn'c‘that co:taet,'sir?

A I guess that's what the data says, sir,

Q  The next paragraph says that you're going to have to

‘1no:i£y Fallek~Lancro,'who has asked you a qusstion whether or
4 not it contains. Now, hers's a cuatomQr that is exercising

' the right, and you say you're going to notify them when he

asks tha question.  Did you notify him, sir? I see down below

thérg that Mr. Metcalf is to write a latter to Fallak-Laﬁcro

and a review is to be mads by legal. Do you see that, gir?

VA, ~ Yes, sir, I see it.

Q  So was that customer aver notified? They asked --

A"\ I think they wera, yas, sir -- |

Q | Oh =-

A Hot a letter.

Q Oh, whare is the memo that they ﬁsre toid? Where is
the -~ | |

A I said not a latter, sir.

Q Wsll, here it is thaey're going to write a lstter to

- Fallek-Lancro. Isn't that what it says?

A That's what 1s s:atod.‘sir. Just because thak1§tter
states that doesn't mean it was done, sir. |
Q Did Mr. Metca1f write the letter?
A Sir, I don't kmow. You've got to ask Mr. Metealf

thet. If I recall, he did put a draft of a letter together.
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Aad»iz:wgnsA:o legal?

No, sir.

o » o

| But it didn t ge: any farthar than lagal, did it, siri

A Sir. I don' t know if it want to legal or not. sir.
I really don't know. | ,

Q' : And Mr. HcPhillips. you havi‘ho firsthand‘knoﬁledga
of yours that Fallek-Lancro was ever told, aven by :elephone.-
isn t that correc:. sir? |

Yes, sir, thay wate.'»
You have fifsthand knowledge of that?
We talked the issue of dio:d,i:_ - |
‘You talked to them yourself, did you?
Ve taiked dioxins with shém.
:bid you calk dioxins yoursslf sir?
Yes, sir, I think so.
| And when was that.}sir?
Oh, God, in was in that summer. Because --
Did you maké a memo of it, sirx?
sir -- | |
My question éas-did}ydu.maks & memo of it; sii?
A memo that I --
That you :élkad to them and what you toldvthem.

- Sir, I don't recall.

- R - -2 - T S- T SE-SE S-SR S S

" Did anybody make s memo?
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MR.‘MUSGRAVE: Of what, oir? |
Q If you talkcd to :hem. sir, what did you toll thom
about the dioxin in your product? | |
A I don't recall what we told them, but --
Q I'm not asking you what you eold them, Hr. M@Pbillips
I m not asking -~ I want -— |
A Sir, it's baen a long :ime.’ I'm :tyihg tov -

if I recall what we talked to tham St

Q | Again you'rc say;ag we., My quustion specifically -

A 1.

Q Mr. McPhillips, do yoﬁ_hhvn any independent recollection
today thgt jou ever talkgd to anybody at.Failek-Lancro:following

this memo of April 18th, 1979 and before January lst, 1980?

A Yes, sir, I recall discﬂssiﬁg with them the issue of

dioxina. yes, sit. ‘
_And when was :hat to the bcst of youz mnmory?
Somottmn in the summer of»1979.

And what did you zall them, sir?

Bacausa f-

Excuse me, what did you. :011 them. sir?

> O > O >

I think I told them about our surprisa findings. 14

:hink I told them that we wers in the throws of ttying to

N elimina:e, we modified tha precoss to eliminaca. try to alimina1

:he tatras co a pain: uhatc thay'wouldn'e be a hazard. and 1f |
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I recall thay were also asking for infbrmnzion bccauae on 2, b .
'  dichlorophenol tho USDA or something was talking o thcm, and :
I-pus eham in contact with our technical pooplt to help answer | -

~ soms of their quaa:ions, I think. tha govurnmcnt wus asking thaq

Q That s a aituation that came up soms timo la:er, Hr.
McPhillips. |
- A Summex - I think it was right af:ar that. sir.
You know, it's bcﬁn six years. |

Q@ I think we have a memo daaling with that and I° 11

'I dan t hava 1t immediately available. but wn'll get to that,

5& f'fI}m su:a_if one axista. Was that a memo mado by you?

A  Sir, now 1 don t think ir was a aamo.
‘  MR.. HUSGRAVE. He's not talking abou: a memo.
A I didn’t say a memo. |

HR HUSGRAVE- You asked him about what he discussed

h ,wich them and ho's Just tepeatad that.

A And 1 m reptating wha: 1 discussed wi:h thcm.
t ME.‘MUSGRAVEx vcan»yon idaneify the mamo?

- A There wés ho mcmb, air.. You know. not evarything is !

~dona by mamns. especially in sales and mark‘ting. u

Q | Hb, we do have a mamo about a discussion uith Dr.,

’ 1£ tharc ia any diaxins in the 2,4 diehlorophenol.

A Idant o

L ]

’FCatnny of the USDA in which he says Fallek-Lancro 1s asking him -
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' chlorophanol.‘

‘counsel‘g»baréphranins a documahg.’your Héuot. Ths document

.,1én't'thae COrtéc:, sir?
but I‘d_aay that we were making a conscientious effort to

' ﬁrnblcm70r an eminent hazard,

| 4n terms of any kind of tmpuriey.

Q  And you -- it's in evidence here, I don't have the
number of it -- and you're telling Dr. Carney to be sure and

tell us‘whaa.Fallak?Lancro finds out about dfoxin in 2,4 d4i-
'MR. MUSGRAVE: Well, Mr. Carr, -- I object to

speaks for 1¢§clf. The docuﬁant 13 in evidence and I objoc§
to couhsai}pataphraaing the document. |
. THE COURT: Objﬁction 1s oéerrulod.".
HR.}HUSGRAVE: It's incorrect paraphrasing of f{t.
' TBE.COURTz Objection overruled,

Qv}-}Mr; MbPhilliﬁs. what yqu,nqld Fallek-Lancio, if any-
thing, was not reduced to writihg in any way, was it, sir?
A jv?robably'nos, six, no. | _

- Q Anduif you told cheﬁ anything, you told them that

you're gotng‘cd ciiminﬁte it because of the process change,
A I don't know 4f I would astate it that strong, sir,
reduce the levels of it, yes, sir, where it wouldn't be a .

Q Well, did you'conaidet, .-

A Obgiously your objaétive is alwaya to reduce any:hins-'
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covnred that it was 1n your 2 4 dichloruphcnol?

’_’dichlorophanol.

|| MePhillips.

monthly report, is it not, dated May of '79?

Q  That's not what I'm asking you, Mr. McPhillips. Did | .

you consider it'an:eminen: hazaré-at*that timé-whenfyou'ﬂ$3*  1;

A Sir. Idont - _
MR. MUSGRAVE: What :ims?l

Q In '79 when you discovarad that 1: vas in your 2 4

A Sir, I don't think we did. You know, like I said, I|

don t mnkc that decision.

LQ A Ybu ware at s mce:ing when ic was ditcusscd Mr.,

A  Yes, sir, and I‘don’t‘taéall;»‘Iéndb‘sn't spécifieaiiy

| state -- let's see -- sit. all 1 waa daing is writing the |

minuzts of what the meeting was. I maybe missad it.. I was low;
man on the totam pole in this maeting hara and I ‘was writing |
the minutes and T migh: not have eovarad cvery 1ssuo in :hia
letter, sir, everything that was dieeussgd,in :his maet;ng.
QDo you have Exhibit 12457 - |

A I got 1:.

Q Do you hava,itt 1245 is‘a»sﬁﬁmsry 6£ &‘ - or'ieva ;

A -Yt#. it says Haj of '79, ves, sir.
' Q  Vould you turn to the second page of that, sir.
A Ths. sir.

e
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_/ | 1| Q ,Noé. this is.no:‘written by you, but it is wt:l-.tton‘ by
"2 ) c:d?s#,;"Ki,)‘..bouin'c.‘»na:zne:. McEwan, and J. D. -- pr. J. D.
| Wilson, ten't 1e, sir? |

"4 i | A Thar. s what it states, sir.

o | S Q If you turn to page numbered two of that exhibit.

S 'weuld you do that, sir.

-, 'y Yee. sir. B

'  MR. CARR: And‘. your Homor, this has been previously

. | ¢vidonce as 1243A. | |
10 3 - THE COURT: E’ine.‘ »

‘1'1 A Sir'f% you mean No. 2 -~

Con| @ w2

13 A Or Page 2 or Page 2 of distribution.
| 14 »Q _?ag;d- numbered 2.

is A ,'ékay.

1 QA ‘the top of the page the ﬁmber 2
: ,7» | A | Yes. |

18 Q *‘You see t:hat: that discusses the fact that you elimi-

1o || nated the caustic, and you suppressed the dioxin formation?

2_0' s | A Samples, each step purifvic,ation' :af ?CP . - where an
2 1 analysis -- no chlorinated dtbenzb dioxins could be detected
22 - in any of the éa'mples.' Thus it was clear tiiat ‘tho a:umim»ltion'v

P of tiaa causcic from the stillpot effcetivaly suppressea dioxin

P fomeian in the ymeau -
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J24‘ﬂ couxt and what you said in effect in your earlier mamo, that is

Ia_éhe answer to my question -- |

It also says but analytical‘ﬁethoda are not --
THE COURT: Mr. McPhillips --

THE WITNESS: Yes, sir, I'm,sorry

4TEB COURT: The quascion was asked. Now listen -~-

Q Ia the answer to my question you do see that this-

memo does deal with the fact that you've suppressed the fbrmati

of dioxins by eliminating the use of caustic?

A I don't know if it says igpptassod.

Q It‘uses invabou:'the sixth -~ thus we conclude that
eliminating caustic from thc‘spilipo: eff¢¢t1vu1y sugﬁresses‘
dioxin formation in tha»procgss; Do you see that?

| A  That's what it states, yes, sir,

Q  And would you go down to the third paragraph on that

page whare i# discusses from practical ﬁoxicological considerat

that limie 1s:pr¢bab1y’about one part per billion. This we can

‘measure with present equipment, with improved methodology.

However, bscause it is now such an-oxtrcmaly emotional issue
tha: may not be acceptable to our customers. We expect to
resolve the question in consultation with DﬁEB early in June.
Do you see that, sir? |

A Yes, sir,

o Now, this, of course, is what you said, havu said in

149

DR

lons




4“‘“\\

PENGAD CO,, BAYONNE, N,J. UIUUZ - - FURM 1L 2408

10

o

12

13

e 14
15
2ol 6" .
171
18
19
20

22

23

e |

even if it ‘goes down to one part per billion of dioxina. isn' t

- limiting concentrations. From practical toxicological consider

| that may not ba acceptable to our customers. Do you see that,

|

' sir?

jthat dioxin in the producc may not be acceptable to your eua:omcrs

chg: correct, sir?

A That's what that states there, air.,yes,,air.

Q Thoy're not taikiug'ibout 2,3,7,8 TCDD, thay're.talkﬂggf
1 abbu:. this memo ia»eilking.abouz.any dioxins in the chlotinatgﬁ:

phenols, 1sn': ic? |
A 1 don't know about chac. sir,
Q  Isn't that vhat it says?
"rm.' MUSGRAVE: Object --

Q Ve can naver éay that our chlorophenols contains no "~

dioxin or dibenzo furans, only that they are below some small

ations that limit is prbbably about one part per billion; This|

-

we can mna§ure with’pteagnt equipment with imyrovnd mg:hodology

wabvar,:beeausc it 1is now such an axztemoly'gmoziohal issu@
A 1 see that, sir. |
Q ‘Aﬁd that's ealking about dibxinseperiod. 1snft'it;

MR. MUSGRAVE: Object to the qnastion. youx Homor.
The deeumunt speaks fbr icself.

_333,000313 Objoction is ovn:rulad. Mﬁ~_¢arr; is thils

1150
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, billionvin your chlorophanols would not ugcdssarily be scéep:cd

a good point for a short break?
MR, CARR: Sure, your Honor.

THE COURT: We'll takae a short break at this tine,

The admoniahmgnts that I've given you earlier will cpply-duxtn% 

this break also. Court's in recess. |
(At this t;me a short recess was taken.)

JOHN McPHILLIPS,

resuming the witness stand, ha&ing,bqen previously sw@rn.
testifiad further an'follows:
CROSS EXAMINATION (Continusd)
BY MR, CARR: —
THE COURT: Okay. Mr. Carr. |

Q 1 don't think I askad you with regard to the exhibit
that you ﬁave in your hand now ifvthat“repbrt 6£ -~ Rand D
report of May of '79 61d conclude with regard to customers that
you aéknowlcdge‘that oune part per billion may not be acceptable
to ths»customnrs -- by you, I don't mean you, you didn*t writ

the memo, but you at Monsanto acknowledged that one part per

by your customers, isn't that correct, sir?

A Because of the extremely emotional issue, yes, sir.

Q Your customers have the right to be emotional and have

the right to make their own decisions about their health and

131
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fl;or conaumars or what havs. People hear something and thcy

"‘ruacs vhczher 1: 8 a viablo eomplainc or not. oir.__

mérq?'é-  whan~wu mentioned emotional, it's hb:'trbn a'hoaith' -

‘in thae R and D report of Nay of '79 thae some customars would‘
vnoc be sacisfied with the chlo:ophcnol that has one parc per -
‘billion af any dioxin in it becauno of cheir umotional !ielins
f*about dioxin. 1sn t that right. sir? |

'1£ they feal that vay aboun somazhing. thay ve got :hc right to|
 £¢¢1 zhat way and.thoy hava the right to allow their emotiona
, fto control theit ranettons to wheehcr they will or will not use

jthcir praducts, don t thsy. sir?

_Ai 81r. the cmotional -- you re talking about '“°“i°“‘1f}..

;: bealth safety and I’ talking cmotional in terms of mnrkcting:f’i‘

e Wﬁll. they have the right -~

',4 | 'Just,a teac:iou and’that-wad"-- we wuro'copéir§§d=v'

) Hind idfbty; We vers more concerned even if it was hnal:h and" ;
safe:y. there's a lot of emotionalism bccauso of the ptans. e

whnt have you, especially of an 13800 like dioxin It' s f4éf:f.

Qvli “‘11 they -- you acknowledgo and you recognize f' 

‘ A Thaa'n the ata:emanc by these auzhors. yea. oir.

| »,Q. And you do racegnize that -- that thosa customars.

’VA‘ I ‘don't think we agzeed to that earlier. sir.
: Q , No, I n talking abeuc -

A We discnsscd that 1539& narlier.v’




TN

10
e
ﬁz”
BTIN |
14
'fvls‘
16
 17x
18
19
.-21 
. ;ﬁai*jﬂrtb& wbrd 1rratiena1 too.v

~~:own emations ls tho way they feal about tbingc.
1 whathc: or oot they --

'airf'
| hava thn right. -

::hoir own cmotion:? Don t I havu the right to fccl afraid of
"hcights 1f I want to be? It mdght be irrational, don't I have
i thc righz.to be afraid of a dog that clobbers at zbe moutb?

-1 might ba 1rrac£onal it might ba an cmotion. ‘That dog-migh:

| just bc thirsty. buc don t I have the righs to- chcc umocion.

Q Ve ﬁa:e za1king about whether or not they had ths |
iight7tolknow.vund?you said :hey don't hava'tha right to know.

1 ™ now aaking you whechnr or not :hay hav. the righ: to theirf'_

A‘ Their own emotionc in togazd to marka:ing concerns? .

»Q Thelt own amotions as to how thay focl about dioxin.

"A', Evarybody has, sir, ehair own cmotions. sir,

Q@ They havn the righ: eo-those»emocions. dpn,z they,

A They have tho right, the way yon phrasa it, yes, they|

Q' 18 ‘there any vay. that they don t havu the right to

to that ftalins?
;A» _ You have the right but -—
’ Q Tb tbat ftat? |

 A. | Yes. sir. you havu the righc, buc yen also mention

. I‘m.not avtn coacerncd.with tha:. Don't we have the |-

vgxss
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| going to eat anything that has an additive put in it, don't I

| rhavn_ihn right to decide, emotionally it may be, because there

be right, ic might be best for me, but don x 1 hava the right

|| might be, as emotional as I might bas, don': I have the right

right -- 4if I want to be a health nut and say that I'm not

may not be enough evidence to convihé, a rational person like
yourself that adding dye and food coloring and phosphates and
all kindi?ég thingsltoj}bod,jwhila you,may ranionglly think
that 1t'§ silly for me io believe that I don't want to eat those

thinge and it's taotiénal»for me, but I'm asking you, Mr.

L2

MecPhillips, don't I have the right to be:governed by my%emotion
if I want to in determining what food I'm going to eat, what
medicines I'm going to ﬁse. what chemieals I'm going to be
exposed to? |

A‘ The way you state the question, yes, sir.

Q Is there any other way to statc’iz? Don't we all
have -- |

A Sir, we all --

Q Excuse me. Let me finish my qhoacion. Don't we ail

have the right to guide our destiny by our belief nét,wha: aama~’

big man in a corporation thinks might be goed'ﬁor me? He might
to decide for myself, stupid as I might be, 1rrationa1 as 1

to dccide for mysel £7

A  The way you state :hat, sir, I disagrcu wieh ynn.;‘

154
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gléo say you've got‘thg'right to do it regardless of how I

| is that right, Mr. McPhillipa?

| view of my rights to bévemotional versus the corporation’s right

'chafvisw'pf_othars at Monsanto Corporation so far as you have

Q You disagree with me?
A Yes, sir.

Q ALl right. You believe that you and the corporation

_ can overrule my feelings about things, and whcthez'l.wngejthum |

or not you hava =-- you have the powser to do 1t'andqéo-y0u '
feel about a product or a thing or a chemical or an additive,

A S8ir, yes, I guess so.
Q  All right. If that's your belief --
‘A Yes, sir. As a corporation -~

Q@ 1Is tha; view that you have about my iighta. ié £t 

sharsd:by others to your knowladge at Monsanto?
A You'd have to ask them, sir.
Q@  1'm asking you so far as you know, sir.

A As far as I'm eonésrned, when you fslk in taimn of
impurities and an eminent haszard of the product, as long as wa
feel ﬁhé produc:-is,complacely safe -- | -

»'Q Now, Mr. HcPhiilipq.‘what:I asked you --
A -- that 1s our belief.

- Q I didn't ask you that., What I asked you was is your

to be -- expose me to something, is your view the same as
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| knowledge of their view?

sn't it a view that you arrived at after you learned that your

‘you think out what your position is. In terms of my position

~ lgga‘th asked by Wilson and Edwards and others to send out

_ le:tarq to Sterling Drug and to other PCB customers that s

A The way you ask that question, I guess so, sir.
THE coukzz' I'm sorry, I didn't hear your answer.

A 1 guess so, sir, | ‘, N
(Plaineiffs' Exhibit 1535 was marked for idsntificaci

Q Now, I'11 hand you now Exhibit 1535 and lat me back

up a moment., Isn't your present viaw of your customers' right.

chlorinated phenols continued to have dioxin levels even after
you did additional testing ih point of time?
‘A My view on dioxin --

Q Could you -~- my question is did you arrive at that
vie&}af:ér or before you discovered that dioxins were present
in your chlotina:ad phencls on your confirmatory backup tesce?

| A  Sir, I never really :hought.about it before.

Q Then it has to be then after?

A If the situé:ion. the situation as presented to you,

1 don't make the position --
Q Well, mat:dr of fact, you do., Let me show you soms-
thing, 1555, and ask you if you did not before it was confirmed

-~ let me back up a moment. Weren't you sometime in June or .

156
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iacent sam?ls of San:bphea revealed no TCDD in PCP or Santophen
A No, sir. | ”
Q Look at Exhibit 1555 and sea if you don't recogaike
that as a memo of yours datad June 14, 1979. Is 1:. 8ix? |
A Yes. sir. |
MR. CARR: Offer 1555 into evidence if it please the
Court. | | | | o
MR, MUSGRAVE: Object to it, your Homor. It deals
with Santopheﬁ. para, relcvanﬁ and tmma:atial. 'It's.remote'

in time from the spill so as to have any probative value when

| weighed against other considerations.

THE COURT: 1It's admitted over objection.
(Exhibit passad to the jury.)

Q This memo dated June 1l4th, 1979 was writtan by you,

- wasn't it, Mr McPhillips?

A Yes. sir. -
Q  And it did go to Dr. Wilson, didn't it, sir?
A Yes, sir.

Q  And it mentioné a,pribr discussion that yduvhad with

Wilson in which it was éoneemplhted that you were gbing to send
‘customers to Sterling Drug and two other PCPchgtomcri based

”upou hia statement to you that one sample of Santophen or PCP

andlor PCP found no TCDD in it, ian't that correct, air?
A e, sir.

2
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| diaéuasion that you found no TCDD either ~- in;nhithdr-}

‘saﬁple each is representative of our recent productidh, end%of

‘with the statement that you said to me I did not want to send

 a Iocter.. I hgd no problamn sending ;»lenear to chq.custamers.

Q- pid you ot have a discussion with Dr. Wiison about
sending such ayletter? | | .
‘A Yes, I had such a discussion with him.
Q  And did you not, did hs not tell you that at that

s&n:ophqn not in PCP? |
A He teld me that in one sample, yes, éir; bctyl told
him whac ny ycsitiou - | |
Q@  Excuse me. Mr. McPhillips, 1f you don't mind. I got
tha anéwur':o that one, and now I want to ask you this. Dié
you not diséusé with him about sending letters to the customers
regarding the Santophen and the PCP findings?
A Yes, I did. | | |
Q And did you not tell him that you dén't want to send

such letters becauéa you, as you éay here, 1 hardlf‘SQIieve ong

quote?
A That is corract, sir.

Q Didn't ybu tell him that because you did not want to

‘sand out this lect:ex mu:il you got coafimation tha: it was trud,

that tharo is no TCDD in either produet?

'»A Sir. i’ 8 not & question I did not want. I diaagreag
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: bun oux 9revious analysis and some analysis on dioxin we found

sone in there, and.it wasn 't eonclusivo. therefbre.,I took tha

it's just the revarée. Mr. Carr, to which,t,;tate ye?vt‘onlyv

‘gqtlonc representative sauple wherblie's no. If we used the

’this +~ it's a two-vay strect. 80 let' 8 get ‘some mora data.

"of that, until you cculd back 1t up with more tests, 1sn t that

‘co:rgca. sir?

position hay;'wu ve got to generate mpro data. In':his case

logic before whether thers's somn'bafbre>an&.ﬁbt anw, hey,

80 cha: 8 what I did.

Q@ Indeed, and that's been the thrust of my question.

’You d1d not want to send a ietcor to the customers'télling thenm|

that there was no TCDD in the ptoduct until you get -¢onfirmation

A1 ﬁknteé to get more cbnfirming-data. yes}fsir.'
Yes, because -~- N
Vhether -- and if it was an eminent hazétd'also;'

Well, you don't say that in hare; do you, sir?

> O B> O

¥o. |
f Q'v. Excuse ma.ﬁr; McPhiliiéé, ﬁou don't sayvthat. do
you; Sir?v | - | '
l]A That'a’corrdct. 1 did not statc that.
Q You re discusaing whether or not you'ra going to send

lattor to tho euszomers telling them, aha, we va chacked our

‘_ptpgpgz..oux recent samples, and we find no TCDD. =Y§u»re aayinL_

| 159
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K reeall, were Givaudan and an outfit called Ienncssea Eas:man._l

‘we're not going to send that letter until we get addieiéuél

vdo'you mean by saying that we owe these euétomsrs. S;yrling

Drug, Lane and Fink and your other PCP customers & response?

Drug inquiry at all, but the two PCP customers -~:§ir.':hey'rr

'an&_in view of that what do you mean when youvsay we owe these

| éus:omars a response?

verification?
A ‘That's correct. sixr. | |
Q And then you say once we have additional ﬁgrificition
I’wili forward the customai letter; you see thaﬁ.‘air?

A Yes, I ses that.

Q You say here we owe thase customers & response. What

A Sterling Drug and the two PCP, because they requested
the information, sir. | s |
Q Oh; they didn't taquest'any information, There is nog
memo one in which they -- Sterling Drug requantaﬁ_éf'you'tha
1nfbrmat£on1 |

A I don't racall -~ 8ir, 1 dpn't'recall'thé Starling

probably verbal.
- Q No sit. there wasn't, I have asked for and ansan:o
has produced evezy document daaling with customer rcquests and ‘

dsaling with cus:omer notice. There is not any, Mr, MePhillipm;

”‘A Because the customsrs, the two PCP eustnmers. if 1
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who by the way, I don't think we ever sold PCP to ever, and

they asked questions of whather there was any_dioxins in PCP

and is there dioxipé in parachlorophenol -- 1 don't remember |

the exact qusstipn -- - to which we were going to give them a
rezponsa;

Q‘i I've got those latters. You tespondéd by‘talling
them :hét thérn wgpn’:‘ény.

A I - | s .

Q  So let me ask about,thia. sii. 'Thosi are -- 1if
those are the customers you're télking about, I have those

letters right there, and 1'11 be showing your letters to them,

1'11 bevshowing :hose to you in a momsnt. But you've got

Sterling Drug included in thare, sir.

A Unhm,

Q And you'owa'those_cuacomara a response?

K Umhg, k | |

Q And 1:.13 your bslief that you should not tcll them

based upon just one sample, 1qn‘t that righe, sir?

-,A,: That s what I stata there, sir. yes, sir,

Q Naw, you changad yonr mind about chat, Hr. HcPhillips-

and you changed your mind about whether or not you owed ~-
what you owed to customers, didn't you, sir? |
‘A No, sir. |

Q. w&ll now, Mr, McPhillips, you've never notified them.
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dig out some of those #aalyses on PCP, what have you on whether
~with the witness just in front of you that as late as May of

results here alresady.

Mr. McPhillips, you've never notified them that there was TCDD

in these PCP or in Santophen, have you, sir?

A I forget exactly what I stated. I think at that time

Q  No, you told him thers wasn't any in e,

A From the previous rasults: --

Q My question is you've never notified theﬁ that you
have found rcnb in your PCP or in your Santophen, have you,
six?

A Not that‘I recall, sir,

Q@  Matter of fact, you told him just the oppoaicc. didn'lk

you, sir?

A ﬁbll. eir, I don't recall. I mean, you've got to

we found dioxins.

Q  Well, we have the analysis of the PCP we went through

*79, and‘this {2 a result that came in in Jﬁnu.Zéth. '79, there

was dioxin in.youx'San:ophﬁn and in your PCP. We hava thosa

A But those results wers very tentative and they wers
not eoneiusiva. because if I recall, we ware ~-
Q@ Excuse me, Who says that they were tentativae?
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Q  The table -- could you get 11357 It might be here |

ffua the prior witness. It is here. Thers's nothing tsuta:ivi
about_:hbae findings, 1s thers, sir? | '.

A 8ir, I ~- I would have to ask my technical.pdpplc
whether this is tentative or not. You're taking me odt.6f mj
field. | - n

| - Q The technical people have been fully examinad about'
it, fully examined, and they dida't call it tenaativa. sir._

There's nothing in the document that calls them :eneative. ie

‘there, sir?

A Sir, I héven': read the full documant.
Q Did somebody tell you before you testified ﬁa:e to&ﬁy
that these in fact were tentative findings? | |
A Well, I dbn‘a know 1if the word tentative bf‘K
MR. MUSGRAVE: Object coveounsel .-

Q Did somebody tell you before you teatified’harh;eoéﬁy '

that these were tentative findings?
HR.‘HUSGRAVEs Object to that calling for hearsay.
THE cﬁURT: Objection is oﬁtrruled; -
A No, sir. I -~ whatl recail --
Q  Then did you see a document where all these -- oh,
1='§'a long list of findings thaé were described as :enﬁativu?

A It says here TCC was reported as two groups, isoﬁa:g

which elute at a retention of 2,3 and those who elnté;taﬂﬁthst'
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- sir,

- where they describs these as tentative findings?

1 something to your customers until you were sure, you wanted

- what date, sir? !

retention times,

Q They're talking about TCDD, aren‘tvthay, six?

A These levels do not imply -

Q Excuse ﬁe. sir. They're talking about TCDD, aren't
they, sir? |

A~ Those -- part of the sentence I just read you, yes,

Q And they're not talking about any tentative findings,|
are they, sir?
A I guess if you want to use the word --

Q No, I'm not guessing -- 1s there any word in there

A  No, sir, not that I can see, ‘
Q Now, you've said at this time, if I understand the

thrust of your 1555 memo, you really didn't want to misrepresant

verification before you're going to tell them that thérq!é no
TCDD,isn't that right, sir?
o A We -~
Q@ Isn't that right, sir?
A The way you phrased that question, yes, sir.

Q Yes. HNow, you got the document -- 1135 is dated

A It's June 26th.
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‘lzeh didn t you, sir?

;problem to show it to you.

"the grounds that it deals with parachlorophanol and ic 8 also

remote in time from the time of tha spill to be probativa on

for idéncification )

.‘af that exhibie?

’1§5'

Q And you wrdte a letter to ycnr'customérs on‘Jkly.ehér o

A I don't recall the data. sir.

Q Well, we have it right here. and 1: won t be any .

(Plaintiffs' Exhibit 1536 was markod £br 1d‘ncif£cath
Q Handing you Plaintiffs Exhibit 1556 and ask ‘you %f

you zecognize the second page of that exhihis as being a lettor‘

that you wrote dated July the 12ch 1679,
A That's my letter, sir.
Q I didn't hear your answaf.
‘A That's my letter, yes, sir.
| MR. chas Offer ISSGIinto eﬁid&ace;,
THE COURT: Any objection? |

'Mk ‘MUSGRAVE ¢ Y@a, your Honor. we object co i: en |

- the issues here and when weighgd against other eonsidﬁrations¢ 

TﬁE_COURT: - Objection is ovtttuled. Ie 8 admittod
MR, CARR: Aad could I hava ISSGA pleaso.

(At this time Plaintiffs' Exhibit 1556A was marked

Q Do you recognizc 1556A as a blowup of the second page|

an;)'
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| 18 from one of the customers that you raferrad'to in the Exhibif

right, sir?
dated June l4th, '79, Now, what's the’da:é on Plaintiffs’

‘among other things. Table 3 showing the results of tests on

 you look at Teble 3 is PCP --

A Yes, sir.
MR, CARR: Offer 1556A into evidence.
,MR; MUSGRAVE: Same objection as to 1556.

- THE COURT: Same ruling.

VQ | Now, Mr, McPhillips. 1556A 418 a letter that appariﬂtly“

1555, where you didn't want to give a rasponse. 1sn t that s

A Those two letters correlats together, yes, sir.

Q And your memo dated 1555 whara you don't want_:o_send- 

this taport'uhtil you get more confirmatory data, that memo i1s |

Exhibie 1135, sir?
A June 26th

Q@  June 26th, 1979 you got the exhibit that containad

various chlorophenols, isn't that correct, sir?

A There's some results, yes. |

Q  Now, ﬁaVing’that letter -- and this Exhibit 1135
on June 26th speeifically shows levals of TCDD in PCP, doesn' #
it, six?

A I don't know, sir. I haven't looked at this closely.

Q  Well, let me help you. 654 if you're turning -- 1f

166
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‘of Table 3 that s Page 11 of PCP at Samplo 727 Do you see

6547

And it shows levels of TCDD, doesn't it, sir?

On 63547  Better read that again.

> O » O P

None de:eccabla, less than 60. Sit.,you're asking ne
Q What I'a,asking, Mr. Hcrhillips. if you look at _”
Sample MBGS& all of thoss tests show detectablc levels in the
hundreds co 130 pnrts par billion of TCDD, doesn't it, sir?
A I don't know. sir. 1 guess so.
CLA if you re mot aware of it, stands for TCDD.‘
What page are you on?

Table 3, Page 9;

0 » O

That's the problem. I see it, yes, sir.
Q  And it shows lavels of from 100 to 130 parts per
billion of CL4, TCDD, doesn't it, sir? | |
A Yes, sir. |

Q And look to the Iaat ‘page for Sample 726, lasa page
that, sir?
A  Yps, six,

Q Iwo tests, one there at 14 parts per billioﬁ of tetrap

you 8e6 chac, 8ix?

Yes, sir, and it shows some none detectable also, air,

1 167



10
11
12

13

14

15

16

17
18
19
20
2

22

23

24

A Umhia,
Q Now, you tell Mr. Gati or Mr. VonEssen that you did

work that was done over a year ago in testing your pa:;chlomp-

phenol, and you found nozfcnb in the woxk done over a year ago.
Do you see that, sir? |

A Yes, sir,

Q Now, this work that you have here is work that ﬁas
done in 1979, June, 1979. You see that, sir? |

A Yes, sir, | | |

Q  And you're giving this man information on tests that
were conducted, old tests that were conducted in 1978, in the
spring of ?78 apparaently, and you're not talling the man about
tests that were conducted in 1979, are you, sir?

A 1 guess not, sir,'no. |

Q Well, Mr. McPhillips, you are in essence ;ying to
this ﬁan,}aren't you, sir?

A Ko, sair. 81:;-1 was nog -~

Q He's =-- Mr, McPhillipé. 1§n':,hevwan;ing ﬁq know

whether or not there's TCDD in your product? You havé»the__

‘exhibit that shows there is TCDD in your préduet. in your

parachlorophenol, and you're telling him that your data shows

 no TCDD in your product. You told him that specifically. Our

data shows no TCDD in our product at a detection limit of 10

| parts per billion. You tell him that specifically.
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' Mc?hillips?

#1n your product in front of you, Exhibit 11357

~ that I saw this data. vJune 26th,'you got the 4:h.of July 1

,tha: product;’wheieas if chcy know emotionally they‘ré going
'vmight emotionally react and decide .ha: :hay don t want :o use

the facts, don't you, Mr. McPhillips?

"t:&t&mgnte;iI\wonld‘hava to talk to mybteehnical'Qcaéli;' Maybe |

I~sbecifica11y tell him that.

Aﬁdvthat is allia. fsn't ic, sir?

B O >

Of over a year ago._,»

‘Q Excuse me. That saatemant 1s a lie, 1sn t ic, Mr.-

A No, sir. it's not. -

Q Do you have data that shows that you did have TCOD |
A» Sir. 1135 might say that, sir, but thac doasn t mean."

weskgnd, and 1 nevar was copied inaoh a memo like this so :ﬁat
doesn't necessarily mean that I liéd, sir. o R
Q  Well, ﬁbnsaﬁno lied, didn't chey7‘
A S8ir, I don't see any advantages to lying.A
Q  You don‘tvsea any adﬁantags if g-cusﬁomer’is_tdld ‘

that there's no TCDD {n a product, it might continue to use

to react to it, if they know thexe's TCDD in the producc, they

that product. You know :here,is an advantage to mis:sp;esenting‘

A  No, sir, I disagree with how.you'misraprésﬁnt”nhé- o

facts, sgx,"sif, this data -- before I'd make aﬁyﬁcoﬁclﬁsivtbf-‘
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'sir?

they had a posiﬁidn that T -- which wasn't conclusive, and I
don’t know what it was. Maybe in this case the June 12th mewo,
1 did no:kdiacuss it with them, because 1 stili was waiting for
the results and,was.unawarevof any data generated and whether
the data was generated repreﬁcnted any problem,

Q‘f Oh, leC's explore that a iittle'bit. Your letter of

June l4th, 1979, Mr. McPhillips, goes to Wilson who is the perspn

that's in charge of all these chemical analyses according to
his costimony. He gets a copy of this, and there's handwritten
notas down there. You got four to six additional PCP samples

at Dayton awaiting analysis. Isvzhat your handwriting there,

A No, sir, _ _
Q Well, we probably got this from Wilson, 80 it may be
his handwriting. So you're in contact with yoﬁ:,peopla_and you
tell him you're gbing, --  you‘ra not going to send oué anything
until you get additional verification, so presumably you got
some furthsr informacion-béfbre you sent ouﬁ this letter of
July}IZth, isn't that correet, Mr. McPhillips?

A No, éiz; I”ﬁouldn5t nacessafily agree with that.
Well, Mr. McPhillips --
I could give you a scenario, sir, that would --

In your letter of June 1l2th --

R x}‘v» o)

‘I did not say that at all,
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Q In your lstter of June 1l2th you acknowledged that

‘there 1s a test of recent production, you'say'it specifically.

A June lé4th, sir, ‘
Q Your June l4th letter you acknowledgavthgt~theré is’
‘a recent product test. | |
- A Although we have found no TCDD --
Don't you, sir? -
-- in our product --
Don't you, sir?

Yes, I see that.

L0 O

You know that there is a recent test, you know that

|| there was a test from February that -- whﬁre they found this,|

~you've seen the Santophen tables yourself, sir; where they -

found the parts per billion in the Santophen --

A  We're talking PCP. |

Q PC? is a predicate -~ is a’preparétoryvéhamical
to»Santophan. is it not, sir? |

A Yes, sirx.
- Q VAnd wa're zalking about ?GPVSample»654'was nothing
buz PCP. |

A I guess so.

Q »Yoﬁ guass so?  Look and see, Mr, McPhLllips.
A Yes, sir. It's prior to caustic, yes.
. ;

_vSOIyau_say you're not going to send that letter out
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but what do you do? You send him a latter out taikiug about a
sampling done over a year ago.

A That's correct.

Q When you have a recent sample that shows no TCDD in

the PCP. Why don‘t you refer him to the recent sample, MNr.

| McPhillips?

A ‘Because I felt that data was not conclusive. They
were still generating additional data, and you just don't |
analy#a oha sample andmgo off the cuff,

Q Why would your --

A Yéu'va got to look at your general production, not a
given lot.

Q@  Why would your data that's over a year old on PCP be
more reliable than your more recent data?

A _Sir. I guess my position at the time, and this is
going back six years -- |

Q ‘Would you answer my question, sir. 1'm not asking

you -~
A I'm trying to, sir, 1f you'd let me finish,
Q Ifm.asking you why you believe that -~
A: 8ir --
':Q - your data from a year before July of '79 15 more

reliable than your data in '797 That's what I'm asking you,

- sir.
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I believe the witness was trying to respond. The question was

~asked why he would believa something as opposed to something

or not, and I believe that he has got a right to explain his

,witng:s to finish his answer.

“'Av I was trying to answer that, sir, but yéu inte:rﬁ?ﬁad-
me this time. I'm soiry; May I explain that? |
Q You can answer that quastion -~ _ -
| THE COURT: Mr, McPhillips, 1if :h§ attorney whé's |
.asking,:he quastion feels that the answer is not responsive,
'hg has a right to interrupt and draw :he witness to a :ésponsivp
answat. | |
MR, MUSGRAVE: Well, your Homor -~
}iHE COURT: Just wait a second.
MR, MUSGRAVE: I thought you were finished.
THE COURT: 1In the fuﬁura Jjust answer the quéscions'
of the attorney.

MR. MUSGRAVE: Your Honor, may I now, your Homor --

else. He got about four words out of his mouth before counsel

inter:upted; Ho one could be sure whether he was respon&ing

answer when he's asked & question in that fashion, and I believe
that ha wés interrupted and that he was trying to respond tb -

the question, your Homor, and when Mr. Carr interrupts, it's

173
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"acéion’takan‘by Mr. Carr is overruled. You may-procee&. Mr.

that your data on the tests of a year before -- over a'yeh:

}‘td put all this stuff':oga:her, andvthere were bits and pieces

mean that I gat it at all. In fact, just because it's June 26t]

|| he's entitled to finish without being interrupted at this point

THE COURT: I don't think he was responsive. I think|

the interruption was proper. It was not -- from the start
one could sea 1f one is experienced in these matters it's not

responsive to the question. Your specific objection to the

Carr.,

Q Mr. McPhillips, why do you believe, if you believe it

beféré Jﬁly of '79 is more reliable than your data desveloped
in '797

A "Sir, the da:a == I'll try to answer it -- the
data in 1979 or ‘78 was anaiys;s that we had. The '79 data

from what I recall the situation was a mass in terms of.tryiag

coming out, and I was still awvaiting some fesdback from researc

Granted, a June 26th memo might be out. That doesn't necessari

dbesn'iimean it goes in the hands --
| Q Mr. HcPhiilin, I'm not even asking you about th#t‘
A Sir -~

MR. MUSGRAVE: Your Honor, may the witness finish

plgase. He's trying to answer Mr, Carr's question, and I beiieﬁ;
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may proceed.

" there was no TCDD in the old, more than a year old test, but

showed TCDD in one or two or three of them, whereas one test

THE COURT: Objac:ion is overruled. Mr. Carr, you

Q What I'm asking, Mr, McPhillips, if you can confine .
yourself to wha: I'm asking, you have said in your mema. aarlie:
memo of June léth that you don't want to rely upon the racenc
aample that says there's no TCDD. |

A Unhm. |

Q -- 1in your product, but in youx July, '79 memo you '
disregard that recent product’ aampla tast and so back to ovar
a year before to use that as the example of and support to say

to your customer there's no TCDD in the product. Hy‘qugation

is why didn't you usa and rely upon the recent sample that you

knew of before June l4th, '79, why didﬁ't you~taly upqh that,
sir, instead éf telling him about a sample that's tested in
19787 o

A Sir, I @ish I could answer tﬁat. butvI_Just don't
recall my thinking. ,

Q Let ma help you a little bit., 1If you.tefszrid to the
old test and didn't tell thefpedple that you had md:e recent

tests, you could be technically éorrect by telling them that

you could not tell them that if you used a more recent test,

because you knew at that time'that\your more recent tests
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, :;did nbt‘ahoﬁ ic, and for that reason, Mr. McPhillips, you
K degidéd to ignore both §he good and the bad :esults'bf 1979 4in

"drder to be ;echnically correct by referring only tb}thg 1978

"procesa at the time.

qﬁestion’which is obviously a speech.‘noc intended to be a

~ question,
'7.You tall tha cuscomsr there that you decided to analyze all
’asquipmcnt available.' Row. of course, :hat.e true, you did

‘decide to do that, and you have that result there in front of

|| you dated June 26th, 1979. So you told them that, but now you

, fnonths, If.zhete»is any change from our previous finding, we

results, isn't that correct, Mr. McPhillips?
A No, sir, I don't think so.
Q  Mr. McPhillips --

A I said 1l don't recallxmy’thiakiag,‘sir, and you‘re

‘ - putting -- speculating, and 1 really don't recall my ehinking.

MR, MUSGRAVE: May my -- may I object to counsel's

qucscion. becdusa the witness has akid he doesn't recall hi#

thinking and rcquest that it be stricken and the jury inatructe |

to distegard it.

_ THE COURT: Objeeﬁioa is ovarruled, It was a proper

- qQ Let' . laok at the second paragraph of Exhidbit 1536.

the chlorophenols for TCDD using the most current methods and |

|| 88y here, we'll be devaloping‘thésa'da:a over the next several
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will notify you accordingly; don't you, sir?

they're going to be notified when in fact you have the data

'think we found any more PCP, and if we did, it didn't present

~any hazard at all,

A That's what 1 state, sir, yes, sir,
Q 80 what you're doing is you're telling them that

vou're going to look at it and 1f you find anything that's

different, even if there is any change from the previous findin?,

in front of you, you had in June of 1979, a good two weeks

before this letter was written, and you tell them that if there
any changa; we're going to let you know. | | |

A I did not have this data, sir.

Q Wall, let's -~

A You said I, and I did not, sir.

Q  Let's just suppose that data did percolate down sooner

or later, didn'e it, sir?
A I'm sure -- well, to me? Kot necessarily to me,
sir, no, |
- q Wéll, did you go out and ask -~
A I wouldn't know}how to in:erprac all this data, sir.
Q Did you go out and ask whether or not there was any
changelfrom the previous findings? |
A 1f I racall, almost}all our -- after the spillpot

caustic change and what have you, sir, we found -- I don’t
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Q0 And that is a change from your 1978 findings. whaxe

’%;/j ff;v “ Q Well I @ not . evan asking you whe:het or not it
f?J f1p¥esenced a hazard but you did find. sir, :hat chera was a ‘}»
gb”"change whan you cama up wi:h 44 you' te talling :his man»ndw- :“f
:4, | back in '78 we ve got no:hing. bu: wo're going :o check and if':  ; '
fs Q}gwe find any changa from zhosa previous fiadinga, we're going ' £‘
)éx. 1tall yeu.v And you did find a changa in your '79 produc: has 'f;f_‘ii
:7;;j}got TCDD in it, doaan t it, sir? | ' B
\g Tha analysis of one lot. yas, six. e
',9  Q‘.‘ No, of more than one lot. We've pointed out twnnto
‘v}“f,}o ; ;you in Fabruary of '79 and in Hay of ‘79. Two Two lots hasiTCDﬁ.   3 '
; . f}iv" Don t you see that. sir? | e |
'£:332 12> A B : scavthat. sir;
f})j_'l - Q '} So. :here was. a change. wasn Tt :here.‘sir, from you£} ;
i.}f,  '78 findings? _Y | | _}
.  ,15;_',_ }:A - Sir, I would have to ask my research people what the
g, }ffﬂiévx: change. wha: tha significance .
P Q el Mr.}lcPhillips .-
fl i:;18:‘: -iAv5:f-~i of the data is, sir. | |
g, Hlj?  - QV { M:. N@Phillips, if you find TCDD in your samples
.gi "  2°tf:ltnsted from Pabruaty of 179 and if you £ind TCDD in your samplepi?.
' "?zii”l'testad May 27ch of ’79 there is TCDD in your produc:. isn c
   ;32 | thcre, sir? | i
(i)f.?éT,l ‘vf §:>_ The way you phrase it. yas, sir._'
R 2 I
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ithere was no TCDD 1n :ha product, isn t 1t, sir? |

A’ At the time. yas, sir.‘

- Q But you did not notify the customar of that changu._

',fdid you, sit. of :ha: finding, did you, sir?

’A'Z I don t recall no,;sir. I don t think ‘they wete a

 customar of ours af:er. sir, becausa. as. I said before._Tennessae
| Eascman was no: a. cus:omer and Givaudan wan:ed a'highnr asaay i
'producc and I don : think we evnr supplied :hem again. sir.

,.Q. Nr.chPhillipa, they rsturned ptoduc's to you becausu :
chey werr unacceptable. I have a meno writtan to Ge:z from the,
; Givaudan Corporation in which chey refarred to Furchase Order

»fNo 22983 and :hey send back unacceptable drums to you.'

A Yes, sir,

MR %USGRAVE: 2h§§?§‘pé: Tqﬁna;sea.Edstmah,:13'1t;’

Mr. Carr? |

MR. CARR: Wo, the exhibit 1 hava givan him does noe

'refar co Tennessae Eastman. Ic refers to Givaudan.‘u o

'é_;You see than letter, air?
 [7Givaudan N
‘}You see that le:ter. sir?
‘fiI see it.N f |

Thay were a cuscomsr of yours, weren t they?

ZQA‘ w'I saié afcar, in May thay wera not a cuscamer of ouxs,,

179
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.21 ?$A;5°£ ‘79 tha: has 230 parts per billion of TCDD in ic, ahat s 1

-”j ;,gff:;poss1b1e. 1sn t it. air?

ga:sr181 wgs quite‘old when :hey sant»it?back to us;~'

.they don t wvant to use sometbing or expose their employees or

‘expose their customers to somathing that's got TCDD 1n 1:? Do

'question? |

-bt:*it's a potential, yes.

Q Did they learn --
8 A That s a May letter. I said Juiy.
Q oh, I see. So you were tachnically correct in zhat
as of July :hey were not a cuscomer,}is that :ighc, sir?
| .A - In fact, it was. gio:a that, sir.
. Q I m sorry?

A In fact, if 1 recall 1t was even before that. Ihkt

Q  Let me propose something to you, Mr. M‘R?illip’.‘ >
A Yes, sir. |
Q | Do you :hink it's possible that CGivaudan or howavat |

you pronounce their name was inquiring about dioxins because

you think that might possibly be the . reason thay asked you :he

A -~ Sir, that letter there is'an expression of -~

§

Q Could you answer that queetion pleaae. sir.

A I can't specula:e of why they askad che question. sit. :

. Q  And thcy have the material on hand that you sold tham.]

some of which may be cha ba:ches that wara created in February '
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A I don':’kﬁow, sir, It’s possibia; I gusss.

Q} It is 1ndaad possible, and it is also possible that
if :here is TCDD in the product. that they would sand it back
to you as being unacceptabla, that’s possible. 1sn' t 1c. sir?

A The reasen thay sent that material --

Q ‘Excuse me, could youvanswgr that quea;ion;'Sir.

A ‘That could be possible, sir. . |

Q  Yes.

A ‘Tha way you askad the question,

Q" If chey sent it back to you bscausa 1: 8 got TCLD in
it, it would not then be exposed to their workers, would it,
sir? |

A The ﬁay”yéu speculate, sir, that's right.

Q  And it would not then bs incorporated in theix

or,what&ﬁat'they'ra using it for and would not then be exposad
to their cus:cmeré. isn‘t.it. sir? | |
A “That' s a scena:io. sir. to which you can draw that
_conclusion but you did not pu: that lattet in evidance, and
,that letter 15 asking about assays. |
| Q. Mr., McPhillips, do you understand the way that this
iegaa.gqesi M:. Ensgrave. if ha wants‘that lat:er'in avidenée.

he can put. ir in. He talks about 1m§urities in other lots

I that is mot relevant to the TCDD qusstion, and therefbre. 1'm

products, thai: hospital disinfectant and would not then be --
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‘not asking you about that. If ha thinks it's relevhnt.'ha can

“you don't need to make the case. I1f he thinks ic's imporcant

customers won't be exposed to 1t?

Say it again, sir,

~of the hearing of the jury.)

bring it up. He's got a copy of it, it's open, so. Mr. HcPhillrps,‘

- to bring up, he’ll bring it up. I'm asking you now,spacifieally;

Mr. McPhillips, as to whether or not isn't it a_fact‘that'ifi

they don't use the PCP that has tﬁ; TCDD in it, that their

A If the -- obviously if chey turnod;it_back;'they'ro
not exposed to nothing, but that whs not :ha réagpn‘they turned
it back, sir. |

Q Mr. McPhillips, I'm not asking you :ﬁat.-'They didn't
know that it was in there,}so obviously they could not have
turﬁed it back for that réasen. You didn’tvt511 :hém it was
in there. Low can they turn it back if you doﬁ't tell thenm,
8ir? They asked you speeifically about it and you didn t ceil
them. How can they turn it back sir? |

A Sir, you don't have to yell at me. You know, I'm

right here. Raphrase the question. You're a little too loud.

THE COURT: Gentlemen, approach the bench for a ainuts.

(The following proceedings were had at the bench out

THE COURT: 1I've had it wich this guy, and I'm going

,:o'hold.hiﬁ,in conteumpt. I1'm going to have tha jﬁxy-:akon out |
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now, we're done for the day, and we'rs going to do it now.

MR, MUSGRAVE: What for, sir? For Mr. Carr yelling

|| at him telling him not to yell at him?

THE COURT: No. He has bean so insolent, and he has

- violated everything I've told him to do. I have had it with

_the games that these witnesses -~

MR. CARR: Your Honor, let me suggest here that his
insolence hasn't been to the Court, it's been to me, and I'm
willing at this point to put up with it, and I would ask the

Court that we not recess for that purpose, because I -- I

| would like to get through with this witness and not to have

another pathway that would go down that would take upvbur.time,

and I would ask that the Court hold that in abayance and see if

there is any more like it imstesd of at this time --

THE COURT: Okay. At your request I'll hold it in

‘abeyance.

MR. MUSGRAVE: Could I have a moment to talk wich
tﬁe witness in view of the Court's --
THE CO&RI: After court you may. _
~(The foliowing proczedings ware bhad in the heéring
and pressnéa of the jury.) |

Q »Mr. Hc?hillips. you never notified the customer that

there was TCDD in the product, did you, sir?

A VNo, sir.
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Q  And therefore, they could not use that as a reason to

- send it back, could thgy. sir?

A No, sir,

_Q Now, you,told us earlier, Mr. McPhillips.~that-tha '
customer has a'right to know if they ask if there was TCDD in
the product. Do you recall that -- o

A Yes, sir.

Q -- telling us that earlier?

A Yes, sir. |

Q Now’heraiig‘a customer that asked, he's saying, he's
meeting your definition of his rights, not mine and not anybody
else's, but yoﬁr definition, but you didn't,tell‘him about the
TCDD in the product, did you,‘sirj -

A ‘No: after Julyf sir, no, sir.

Q And ﬁot bafafé July eichgr. did you, sir?

A No, sir. o

Q So it is entirely possible that'he has part of that
654 that he's'working'with at that very time that he's asking
you the qﬁastion, ien't that possible? ‘ |

| ‘MR; MUSGRAVE: Objsct to the speculation, |
Q if that batch was manufactured in February of '797
THE COURT: Objection is overruled,
A I guess it's possible, sir, yes.

Q 80 now here's a man or 8 company that's concerned
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enoush about PCP as to ask you whethsr or not there's any TCDD
‘1ﬁ it and he's wanting to know -- |

Unhn.
.'You know that there is TCDD in PCP --

Not when 1 wrotn_that letter.

L > O >

Oh, now you have that- -- |
A I stated June 26th, 1979 I did not necessarily say

that prior to July 12th letter.

Q Well, what report did you have inéicating that there |

was no TCDD in your parachldrophanol?

A Sir, it probadly was verbal from -- to Joe Metcalf,

and Wilson.

Q  Well --

A | i'donﬁe get raw data like thht. ) 4 p:tgarily rely on
the pqopls.‘sir.‘ B

Q  Mr. McPhillips, if jou would loék‘ﬁt the mmmb.:you

will see that there is a later batch of parachlorophenol that

does not have detectable levels of TCDD in it, two later batches

as a matter of fact. Diract ‘your attention to Batch No. 662,

|l not dotec:ed in that al:hough ehere is trichlorodibenzo dioxin,
therc is not detected at :ecra; do you see that, sir? 662 is

_parachlorcphenol

A Parachlorophenal cut. I dou t know if that' s :ha

-£tniabad pzoduct or not, sir, I don’ t know. It says PCP cut.
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Q  Well, you see that it has got it in it whether it's
a cut or not?

A 1 see that.

© Q  And if you look down at PCP at No. 671 you see there's

| another chlorophenol, that is, parachlorophenol without detec- |

table lavels of TCDD; you see that, sir?
A Yes, sir. |

Q  If you look down at MB67A that's a para rich cut,

it has detectable levels of TCDD, 21 parts per billion, doesn't|

it, sir? |
A ~ It's right at eho detection iimit, sir, I think.
|  Q 21 parts per billion is twice detection limits, Mr.
McPhiilips. | |
| MR, MUSGCRAVE: Object to reference to that in chik.
context. There's no evidence that para_rich cut is a product.
THE COURT: Objection is overruled.
MR, MUSGRAVE: vTharn is cvid@nce to the contrary is

the only evidence in the case.

vYTHE COURT: Objection is overruled.

Q  And you look at PCP 708, MB708, another batch that

hasn't got detectable levels of TCDD in it; you see that. sir?

A I see the MB, and it tayé none detactable. What it
is, I don't know,

Q 'Row; whaz'you seo there is if‘you.leava out the PCP

186



PENGAD CO.,, BAYONNE, N.J. 07002 FORM L 248

10

1

12
13
14

15

16

17

18

‘19
E
2
3

24

vWilson told you abouc that is -- that cauaed your Juno l4th

- whare he~ ~- his position3eama,£rom and where tho PCP. I woul

that data, sir, I would noc know.’

he' s in charge ef that hnsincsa. hc had thaz 1nfbrmation earlie

| '79 data. yes.

 that you eall a cut, that is, 662, and wa:ﬁon't,go,throughbﬁha:'

a:,all; you aee;two’Bétchds tested without detectable levels,
don't you, sir? |

A Yha. sir.

Q Row'presummbly it's one or both of thosa batches Mr.“

~—

memo 1555, is that eorrect. sir?

A Sir, I don't know, 1 don't know what his posicion -

not know the details -- he told me an analysis -- & sample

had no TCDD, one sample, to'which I respondesd. Where he got
Q  Well, he had the information on the earlier -- if

did he not, about" the Fabruary of '79?

A February? I would 1mag1na he would ‘have betuary of

Q Mr. HePhillips if he had it, you should havn it.
should you not.,air? |
A Ona tachnical paper likc this?
Q No, not in a technical papor. anyway, however you got
you: infoma:ion. If he had it -- | |
A X probably was told it varbally, yes, sivr.
'»_:Q | But you told your customer that youvdidnﬁz.havﬁ i,

| 187
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‘didn't you, sir?

data or any data.

& customsr, I really don't recall.

:identifieation.)

| 8OTXY -~

A  Over a year ago, yes, sir.

Q  And yet you had it. Mr. McPhillips, this customer,

exercising the only right that you'll give him, that is, the f

| right to ask, asks the question, and you don't tell him, do jou._ 

sir? ' E

A Sir, at the time I wrote the July 12th memo I might

not have been aware, I‘probablj was not aware of the June 26th |

Q When you became awate of it, did you ever send him

another letter?

A Sir, I don't know if I would ever become aware of it.|

Q Did you ever send him another letter?

A No, sir, 1 said after that time he was probably no:' 

(Plaintiffs’ Exhibit 1557 was marked for identificatidn
Q ﬁanding you Plaintiffa' Exhibit 1557, I'll ask you if S

you recognize that along with this blowup as a letter written
to the Tennessee Eastman Company?

A: Yes, sir.

(At this time Plaintiffs’ Exhibit 1557A was marked forxr

MR. CARR: Offer both of those exhibits -- I'm

| 188
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MR, MUSGRAVE: This is 1557?
MR. CARR: Yes.
1557A 1s a blowup of 1557, is it not?
'Ygs._sir.
MR. MUSGRAVE: I'll object --
MR, CARR: Offer 1557 and 1557A into evidence.
" MR, MUSGRAVE: We would object on the same basis as

we objectsd to 1556, your Honor.

THE COURT: Same ruling. It's admitted over objectio

{(Exhibie passed to the Jury.)

Q Now, Mr. McPhillips, this is a letter vary close to

the language usad in the Exhibit 1555, isn't that right, sir?
A Yes, sir, | |

Q This time though, he has raéd in the Chemical Hbek 
‘that the material that spilled {n Sturgeon had TCDD ia it
apparently, is that correct, sir?

A  He referred to the May 23xrd article, yes, sir.

Q And that'is the article that mentioned that there was

TCDD in the chemical that spilled at Seﬁrgaon; do you recall
|| that, sir?

A I don't recall exactly what it said, sir.

Q Wbll this pcrson in any evant wants to know, that

= §

. makaa thim :hink is there poasibly TCDD in your parachloxopbenel
_eorrece, sir?

-
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~and they're getting ready to go _méo Canada with 2,4 dichlorxo-

A  Yes, sir. |

Q  And you tell him again the data shows no TCDD at work

that was done over a year ago?
A Yas, sir,

Q But you don't mention the work done more recently,
sir? '

A No, sir. | }

Q Now, are thare any other -- a-» far as I know, Mr.
McPhillips, I'll repr@unt: to you that thu@ are the only
letters that were given to us in -~ that would bear a date

‘of '79., Ve have some 1981 letters written to Diamond Sham:qck.

phenol, but in '79 thésc two letters, so far as I am presently

aware, are the only two letters sent to customers of Monsanto

'ralati.ng to the chlorim_tted phenols. Do you have any knowledge |

of any othar lettors, Mr. McPhillips? |
| A Letters? | |

Q Yes.

A No, sir,

Q Do you havi any knowledge of any memos relating t;o
telephone conversations? |

A Memos, mo, sir. Well, yeah, there's a memo in terms
6f a conversation, I think, with regard to Fallek-Lancro.

Q  4nd vhere is that memo?
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Fallek-Lancro some summer and they were talking about dioxin

A WVell, after a conversation or discussion I had with

in 2,4 DCP and thé USDA, and I remember talking to Jim Wileon
and telling Jim Wilson that Fallek {s getting aomn‘quaations
from a .- “
- Q Well then, you do recall the memo tha§ 1 mentioned

to you, don't you, sir? : o

A What meﬁo?

Q  About the USDA.

A US&A.‘I don't know who it was -~

Q Ssir?

A I don't know who it was, but I recall a conversation:
when I called to talk to Jim Wilson. |

Q That he told you about?

A 1 told Jim about the inquiry. Now, what he did after|

that, sir, I don't know what he did, whether he called Fallek
or talked further to USDA - |

Q  That's a notation that another customer had been
making some inquiries some time of the USDA as to whether or
not your product containsd TCDD. ' | |
' ‘A  But other than that I can't recall any other --

Q  That's a memo about an inquiry. My question is do

‘you have any memo, any letters, any report indicating that you |

told any customers that your chlorinated phenols contained

| 191
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dioxin or TCDD?
MR. MUSGRAVE: Is this in 1979 or '807
MR. CARR: In '79.
A I don't recall as to levels and'evnrything else of

dioxin the way you stated that, but I don't recall ény pther

 letters going to customers, sir.

MR, CARR: !our‘Honor, this is a convenient place for|

us to stop.

THE COBRT: All right. Ladies and gentlemen, we'll |

"break for the day at this point in time. We will resume again

tomorrow morning at nine o'clock. I would remind you, as I do
for any overnight breaks that ydu'te'not,uo read, listen to,
ér’vatch‘anyehing about this csse in particular or éubjec:

matter in general in any of the media, print or electronic.

I want to thank you for your attention and cooparation;' Court |

is deournad. Gentlemen could I see you at the bench for a
miéuad pleasa, 4

. (The fbliowing(proceediags were had in chambers
following the dismissal of the jury.)
“ THE COURT: I would note that I have at this time
given’aﬁio:dor, copy of an Order to all counsel indicating

whac-ﬁgttarsion"incamera Lnspaéeion'are to be produced and

what are not, and this, I believe, completes all incamera

'éécﬁmanes givﬁn to me for inspection, and I don't have a
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specific count, but just note th@ general awount of documents,

I would think that -- I have ordered that it be done and I
understand that it could reasonably be done by end of business
tomorrow,

There are two discovery motions and one to shorten

| time, and I believa they're all yours.

MR. CARR;: Bcfbte wp_got to that I'd like to know

when we're going to get the Affidavits of Compliance that were |

‘due from Hhhon-y and from Heinohan. because I do not want to

rest until we get thosa Affidavits of Compliance.
| THE COURT: Assuming that these arofprdduccd the end
of business tomorrow, vhen can you get the Affidavits? |

» HR.»HASSIFa Well, your Honor, gee, 1'd really like A
to :alk to Mr. Hcincﬁnn about th#t but I know - 1 think we

‘could get it 1f you just -- without talking to him 4f I could|
- soxt of ﬁruparacory on my r@marks.»reaébnably soon thereafter,
| youx Honor. - » | }_

 THE COURT: Well, you don't know what reasonably soon|
‘18 at this point in time? a

_ MR. NASSIF: Well, I mean ~-

THE COURT: They're both in St. Louis. Thers's no

reason it can't be a day.

MR, CARR: I want to rose'no later than Vednesday,

:and.l‘don'cjwnne ﬁo-rast until --
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| be presented.

Time?

MR, NASSIF: I don't know the status of Heincman

194

Affidavi:. and I think I know the status of the Halwney Affidav-i.t.

THE COURT: I think since I'm ordering that this be |
pmdxseﬁd Tussday, it's now Monday afternoon, I t:hink Wé@esﬂn’y..
is not a -- not an unreasonable time for those Affidavits to

MR. NASSIF: Okay. We may have 1t. Can I get to you|
tomorrow? But I think Wednesday -- I'm not disagreeing with
you - |

THE COURT: Okay.

MR. NASSIF: I'm just without knowledge of what their
status is, |

' THE COURT: I understand the situation. I'm expressing

my opinion that wﬁamsday around noon or one. d'clock would not
be an unreasonable »ti.m to have those presented in terms of
what has bsen indieatad to me &s to the cc'atha of 'production.
what has been indicated to me as to the status of docmonts

for incamera inspection and at the time table for production

of those matters which I have orderedvproduced. 8o I'm éuggesti:;g -

that that'’s a ieasonable time.
MR, CARR: Your Honor, in regard to both motions of
Honsanto. we have no objections to their mciona.

- THE com. Okay. What about the Motion to Shorten
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»Produeo tho Mndical Rccorda -

falragdy ahk¢d our paeploAto gather the material, so I expect |

- that ‘I can.

| as soon ==

"'go to thair doccors and get the records? ,

MR. CARR: We have no objection to that.

’ HR 'MUSGRAVE: Rex. with regard uo»tho Mbtion'tol |

MR CARR: wa don t hava any medical records. I mean|

yoa want documanca ' -- we may not be able to comply.wiehin:

 saven days on tha:»bécaﬁse'wa hawoizo contact all of our peoﬁlo.v'

bﬁz_I hav§ axpectationayth;c‘ﬁu?wili comply.
| . MUSGRAVE: Okay. |

MR, CARR: And 1f 1 don't we already -- we last wesk

to comply, and 1f I don’t, it's -- well, I'm doing the best

MR, MUSGRAVE: I understand. ‘ |
_-xg.%SEIGFREIDt  Wh11,jfbr instaﬁca, if a letter --
~ MR. CARR: Ws ought to be able to get this*stuff Just|

HR MUSGRAVﬁ. But yeu re 5oing to havn your peoplo

 MR. GARR- Of course not.

MR. MUSGRAVE: Oh, you're mot?

MR. CARR: 0of éoursa’not.

‘sx"nuscxavzz ‘Then you' re only going to gat recoxrds
that they might perchance have?

MR CARR: That thay have a copy of.
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used those authorizations to get records.

 or not there are new doctors. You'll have all the information

MR, MUSGRAVE: Well, I think that we would request
that this motion include that they be raquired to go and obtain

these records which are within their control since they are

their doctors that they've seen in the ssme fashion that Momsanto

was required to get these records from Suskind.
MR, CARR: Your Honor, that's a completely different
connection between our doctors and Suskind. We've already given

them everything that they need to get the records, and they havT

THE COURT: Oh, you've given them all the authorizatious?

MR. CARR: Your Honor, they have all the authorizacions

they need. We're not Syout to go out and produce these records
for them. They have all the authorizations they need.

'THE COURT: YOuiva got the auehorizations..

MR, CARR: 1If you waﬁ: Tore éutherizations, why, Just
give us more- authorizations.

THE COURT: If you'vs got the authorizations, you
don't need a motion.

MR. MUSGRAVE: Are :here'any other doctors they've
seen we're not aware of though, new doctoxs? |

MR, CARR: I have no way of knowing, Counssl. I'm
not about to inquire of them, but once we get the bills from

ther, anything in their possession, it will surély show whether
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thg:’oux people have.
MR, MUSGRAVE: Well, you will give us new authori-
zations? |

| MR. CARR: Any time you want them we’'ll be glad to

rgivé them.:é you.

- MR, MUSGRAVE: And all records that they hav§ of'ahy

kind would you be -- well, we'll just probably havs éo file

- an Iﬁﬁorrogatory on the new doctors chdn. We'll juat~havn't¢‘ 

do it in that fashion, I suspect.
iHE COURT: If you've got authorizations -- |
MR, MUSGRAVE'_ Well, we may not have for new doctots‘
they've seen. | |
THE COURT: ﬂo; I understand what you're saying, but

I'm talking about the old ones as far as updates are concernad.

I didn't know, I had fcrgottan that you hsd authorizations or

I was never told tha:._

NR. MUSGRAVE: Well, these énthorizations are old,

‘and;maﬁy times doctors, as the Court knows. will not honox

authorizations that are too old, so in view of Mr. Catr 8 --
MR. CARB Any time you' Ve sant us an authorization
we have exscuted it. If you want more, just send it in.
THE COURT: Fine. Good.

MR. CARR: And insofar as the Answers to Interrogator:

| that you sent us, we've already answered it. SOVﬁa have th¢ V'
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. Motion to Produce outstanding and we'll comply just as soom as

- we can.
THE COURT: Fine, great. Anything else since wu'ie
back hare?
¥R. CARR: MNot from us, Judge.
THE COURT: Very good. Okay. See you tomorrow
- morning. : |
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