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Perry D. McDaniel. Esq. Zag
West Virginia Department of a D2
Environmental Protection = ©

OfficeofLegal Services = °F
1356 Hansford Street =
Charleston, WV 25301 . a

Re: DuPonvC-8 Issues:
Jack i Leach. et al. v. E.I duPont de Nemours and Company and
Lubeck Public Service District
Circuit Court of Wood Cry. WY, Civil Action No. 01-C-608)

Dear Perry

It has come to our attention that Joe Dawley. formerly with the law firm of Spilman
Thomas & Battle in Charleston. West Virginia. accepted the request of WVDEP'sSecretary.
Michael Cailaghan. to become the new General Counsel for WVDEP. (See Attachment A) As
vou are aware. Mr. Dawley was working as one of the attomey' representing E.I. duPont de
Nemours and Company ("DuPont") in connection with ongoing C-8 issues and in defense of the
claims asserted against DuPont in the referenced lawsuit. In particular. you may recall that Mr.
Dawley represented DuPont in atleast one meeting between WVDEP and Plaintiffs in the
referenced lawsuit to discuss issues relating to WVDEP's compliance with the Wood County
Citeuit Cour's Order prohibiting WVDEP from destroying any C-8 documents and requiring
WVDEP to ry to retrieve electronic documents previously deleted from Dr. Dee Ann Staats’
files. Mr. Dawley also appears to have had some levelof involvement while at Spilman in
assisting DuPont in the negotiation and drafting of the November 2001 Consent Order entered
‘between the State and DuPont on C-8 matters( the "Consent Order”). (See Attachment B) We
understand that Mr. Dawley was approached by Secretary Callaghan to become General Counsel
for WVDEP while Mr. Dawley was working at Spilman.
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Wefurther understand that another former Spilman lawyer. Stephanie Timmermeser. asosecently left that law firm 10 accept the position as Director of WVDEP's Division of Air Quality,
after Ms. Timmermeyer also had been working directly for DuPont on C-8 issues. and also
apparently had worked for DuPont in negotiating and drafting the Consent Order. (See
Attachment C) We understand that the Director of WVDEP's Division of ‘Water resources.Allyn Tumer. also is a former Spilman attomey. (See Attachment A)

Thus. we understand that WVDEP now has former Spilman lawyers in charge of its Air
Division. Water Division. and Legal Divisions. Oneofthose. antomneys who helped draft the
Consent Order on DuPont's behalf is now the individual ultimatelyin charge of the WVDEP
Division and personnel that must determine whether DuPont's C-8air emissions are exceedingapplicable screening levels under that very same Consent Order. The individual ultimately in
chargeof the WVDEP personnel that determine DuPont's legal compliance with the C-8 ConsentOrder also apparenily was involved to some degree with negotiating and drafting that same.
Consent Order on behalfofDuPont and was representing DuPont in litigation withour clients
where DuPont has been advocating the position that its C-8 emissions and releases are not
actionable at all. Even if the WVDEP personnel who had previously worked for DuPont on C-3
matters were somehow prohibited from working on C-8 matters at WVDEP themselves. their
subordinates are fully aware that their bosses ultimately retain the power and discretion to rew ar.
and punish their actions as they deem appropriate.

Based on the foregoing, we request onbehalf ofour clients that WVDEP tum over all
issues involving enforcementofthe November 2001 Consent Order between the State and
DuPont to an independent organizationoragency that is not supervised or staffed by former
DuPont attorneys or employees. With respect to independent oversight of WVDEP we note := 1
Secretary Callaghan publically announced in July of 2002 that he had requested “that the
Prosecuting Attorney's Association conduct an independent investigation into DEP'spractices
regarding document retention and the C-8 case.” Asoftoday’s date. we have heard nothing
further with respect to that investigation. We look forward to prompt confirmation from
WVDEP as to how these issuesare being handled. Thank you.

yssoap.
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“Robert A. Bilott
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ei R. Edison Hill. Esq. (w: anachments)
Lamy A. Winter. Esq. (w/ auachments)
Heather Heiskell Jones. Esq. (w attachments)
Joa R. McGhee. Jr. Esq. (w/ attachments)
Richard A. Hayhurst. Esq. (w/ attachments)
Darrell V. McGraw. Jr. Esq. (WV Attomey General's Office)(w attachments)
William Chamock. Esq. (WV Prosecuting Atiomey’s Association) (w: attachments)
Janet Sharke. Esq. (USEPA. Region [1]) (w! attachments)
Lillian Pinzon. Esq. (USEPA. Region V) (w! attachments)
Greg Smith. Esq. (Ohio EPA. Legal) (w/ aniachments)
Berry Montgomery. Esq. (Ohio Attomey General's Office)(w/antachments)
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spin The Wise administration on Monday nameda lawyer fom a localeatures industry firm to be general counsel for the state Department ofa Environmental Protection

Croamwons Joseph M. Dawley will take over the DEP job in August. He isSolapq curently an associate at the frm Spilman, Thomas & Bate,
Reo ley, 37,5: 1997 graduateofthe NorthwesternUniversityComestons ~~ School of Law. He is also a professional engineer, with aober chemical engineering degree from Syracuse University.ther Features

Stocks “Joe bas law experience in air quality, waste management, and
Legalads water resources issues,” said DEP Secretary Michael Callaghan.tomwonet “He's well suited for advising DEP on cavironmental policy.USWorld PWeatherMovie Listings Dawley replaces Bill Adams, another former Spilman lawyer,Television Who resigned last week after nearly 10 years with the agency.W.Va Lonery

Other former Spilman lawyers in top posts at DEP include Allynff ,_Aboutthe  Tumer, director of the Division of Water Resources, and :aGazente Stephanie Timmermeyer, directorofthe Division ofAir Quality. | =
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Eamludeises The Spilman firm Website says that Dawley has, “defended toxic
XSREAME tort actions and citizens suits” and “negotiated terms and
FAQ =. conditionsofconsent degrees with state regulatory agencies ia
Subszsen enforcement actions.”

Classifiedams

Ina DEP news reiease, Dawley sew. wut Lo. svi. iting
avenue in my career to pursue. As a professional engineer and an
anomey specializing in environmental law, there's a lot [ can lend
to DEP as its general counsel.”

Dawley is among the Spilman lawyers representing various
industry groups that intervened in a federal court lawsuit over
new state water pollution rules.

Citizen groups filed the suit over the state's new stream anti-
degradation rules. They say the rules are too weak.

Coal, timber, chemical and other industry groups intervened in an ;
effort to avoid having the rules made stricter.

[n 2001, Dawley co-wrote an article in the West Virginia Law
Review arguing against efforts to toughen the state's anti-
degradation policy.

During his career as an engineer, Dawley said that he worked for
a company in Massachusetts that tied to come up with
alternatives to waste incineration.

Dawley also said that he and his wife are members of the West
Virginia Highlands Conservancy.

On Monday, he said that he hasn't talked with Callaghan about
any specific issues he hoped to work on at DEP.

“I'm just excited about working with Secretary Callaghan and the
leadership of DEP,” Dawley said. “There are a lot of exciting
things happening there.”

To contact staffwriter Ken Ward Jr., use e-mail or call 348-1702.

‘Write a lettertotheeditor.

Rem totoday'sNewy

Search here for related stories
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Perry D McDansel, Chief
West Virginia DepartmentofEnvironmental Protection
Officeof Legal Services
1336 Hansford Street
Charleston, WV 25301

Re Leach, etal. v. E. I du Pontae Nemours andCo. etal
Civil Action No 01-C-608
Circuit Courtof Wood County, West Virginia

Dear Perry’

Itis my understanding that our computer expert, Charles Justice, met with you. John Dunlap
and Attorney Joseph Dawley, yesterday morning at approximately 10 a.m, at the officeof the West
Virgina Deparmentof Environmental Protection. | amnot certain what role Mr Dawley played in
thus meeting. as hus law firm represents DuPont in our class action lawsuit pending in Wood Couns
West Virginia | was not aware that counsel for DuPont would be included in your meeting Please
correct me ifMr Dawley was there in some capacity other than in representing DuPont's interests.
AL Dawley has not responded to our request vesterday for clanfication as to who he represents :x
ths matter

Charlie Justice informed me that Mr. Dunlap possessed a document that detailed the stezs.

that he has taken since Charlie Justice first met with vou regarding document retrieval Although you
would not permit a copyof this document to be giv en to Charlie Justice. you informed him that vou
would submit an affidavit within the next two days. outliung the steps that have been taken to
retmeve perunent documents

It was related to me by Mr Justice that Mr Dunlap stated that the following procedures had
‘been undertaken to retrieve documents:

1 Dr Staats’ old computer was retrieved from storage.
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July 15,2002

VIA FACSIMILE AND U.S. Ma

R. Edison Hill. Esquire John R. McGhee,Jr. Esquire
Hill, Peterson, Carper. Bee& Deitzler Kay, Casto& Chaney
NorthGate Business Park 1600 Bank One Center
500 Tracy Way Virginia Street East
Charleston, WV 25311-1261 Charleston, WV 25301

Heather Heiskell Jones, Esquire
Spilman, Thomas & Battle
Spilman Center
300 Kanawha Boulevard, East
Charleston, WV 25301

Re: Retrieval and Preservation of Documents related to C8 Investigation

Dear Counsel.

Please accept this leter 2s a preliminary response to the letersofJuly § from Rob 3.
and July 9 from Ed Hill and to update all parties to the Wood County litigation to some of t=
steps taken by the Departmentof Environmental Protection regarding document retention 372

reneval

As discussed with Mr. Bilott by telephone on July 8 and as acknowledged in the letter
that date.ouroffice inadvertently sent Mr. Bilott three copiesof the same notes of TERA from

the May 2002 meeting in Cincinnati. One counsel from eachofthe three parties (Bilot, Jones.

McGhee) was provided a complete set of three handwntten notes from the meeting by leer
dated July 1. By mistake, it is possible that eachofthe three parties received three copies of ===
person's notes. Please contact meifsuch a mistakewas made. A complete setof the three
different notes was forwarded to Mr. Bilott on July 8.

Regarding Mr. Bilot's understanding that the DEP does not possess any “drafts of the
minutesof the May 6-7, 2002, CAT Team meeting” such representation was true only as 0 =
office. Dr. Staats was out ofthe office and I did not know, and still do not know, the status of =<

DPoe scomotag3 haley envionment”
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R. Edison

process to prepare the minutes. [will be meeting with Dr. Staats this week and will make an
inquiry as to the statusofthe minutes.

With regard to Mr. Hill's letterof July9. 2002, Joe Dawley attended the July8 meeting
with John Dunlap. computer technicianof the DEP. as a representz: veof DuPont to listen to the
presentation by Mr. Dunlapof the actions taken 10 retrieve and preserve data. DuPont had
inquired about the June 20 meeting between Mr. Dunlap and Charlie Justice, and expressed an
interest in notice of future meetings. Their counsel was not notifiedof the July 8 meeung until
the momingofJuly 8. Based upon a phone call from their counsel, DuPont's counsel could not
‘mange for a computer expert 10 attend. but wanted someone to attend to lsten to the
presentation. They chose 0 send Mr. Dawley. The DEP is willing to accommodate all partes so
the Wood County action with regard to understanding the steps taken by DEP.

As explained to Mr. Justice on July 3. the DEP has taken significant steps to reuieve ard
preserve data existing within its computer system. Mr. Justice was informed that documentation
would be provided 10 explain the steps taken. most likely in the formofan affidavit. In response
0 the numbered comments or representations in the July 8 letter, please be advised that John
Dunlap has not reviewed the letter ofJuly 8 and the DEP is not in position to affirm or refute the
specific contentions therein. As was explained (0 Mr. Justice on June 20 and July 8, the DEP 1s
open to all suggestions or recommendations on the retrieval and preservationof documents. The
DEP is also open to additional meetings with Mr. Justice in order to venfy that al available steps
have been taken to retrieve and preserve data.

Asa preliminary response, the DEP does have a list identifying the subdirectories and
documents of the documents contained on the computers used by Dr. Staats. Thedocuments
cover a wide rangeofissues and many pertain to ongoing investigative work by the DEP. 115
the intention of the DEP to print or electronically view the documents, and conduct a review to
determine which documents are relevant to the CS investigation and whether any privileges ace
that would exempt disclosureofthe documents. The review will be similar to a review done (©
comply with a discovery request or subpoena

Additional response to the letter of July 9 from Ed Hill will baforthcoming after the Lette”
has been reviewed by John Dunlap and agency personnel.

Shgerely.

wh OMeDafel
Cel. Office ofiLegal Services

cc: Larry Winter, Esq.
Robert Bilatt, Esa.
Laurence Janssen, Esa.
Richard Hayhurst, Esq.
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Stephanie R. Thmmerneyer
Spilman Thomas & BartPOBox sonsChaieto, Went Virginia 2532107Soasia ios
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