THE HARSHAW UHEMIGAL GUMFANY

1000 HARVARD AVE.
CLEVELAND, OHIO
721-8300

August 13, 1965

Kettering Laboratory
‘University of Cincinnati
School of Medicine

Eden & Bethesda Rd.
Cincinnati, Ghio

Attention: Dr. R. Kehoe
Pear Dr. Kehoe:

You will recall that in the latter part of 1964, | was in
contact with you about the lead poisoning industrial claim filed by a
former employee of our Louisville, Kentucky Plant. In the conversa-
tion, you agreed to act for us as a consul tant about this claim.

Mr. R.l. Mclntosh, attorney for our insurance carrier, con~
tacted you, and you then reviewed the claim and answered questions a-
bout it. Your deposition was then filed as part of our contestation
of the claim. '

Only a few weeks ago we were advised that the hearing had
been held this past May, and that the decision was made in favor of
the claimant. For your interest, | am enclosing a copy of the de-
cision, as | think that you will be interested in reading it. | have
read your deposition thoroughly, and that, plus other pertinent data
show that the claimant had later exposure after our employment; all
of this seems to be disregarded.. Qur attorney has recommended that
we do not ask for a rehearing, as it would be a useless effort. Your
contribution was excellent, and Harshaw wishes to thank you for your

assistance. .
Sincerely yours,
: o 7* A.s. Eichorn
Director of Health,
Safety & Hygiene
ASE/jz : ‘
Enclosure
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- ' PLAIRTIFY
. v, OPINICY AND AVARD
. | AERIZ-96, 1965
2 ' ;7‘*2;P/73, |
: KENTUCKY COLOR DIVISIOX : B
B THE HARSHAY CHEMICAL COUPANY DEFENDANT
' Hon. John X, Vise Hon, R. I, HciIntosh
Louisville, Kentucky : Louisville, K@atucky o
ATTORKEY FOR PLAIRTIFF - ATTORNEY FOR DEFEMDANT =

‘OPIRION BY ALVIN B, TRIGG, BOARD MEMBER

RATE PRUEERS Y LA R

Tho plaintiff has asserted & claim of permapont and
-total disability resulting from lead poizoning incurred while

ho was employed by the défandant chomical company. It is coaced@d_

R A AN

i that plainti2i's employment with this pamed employer terminated
in 1857 -- that he did not learxn of the lead poisoning condition
" in his body usntil late Ccloder or oarly Hovember of 1963 == ¢hat
. thig applicatiorn for Lomofits was filod om April 3, 1884, ‘
o Defendant has interposod a specilal plea o0f limitatiocns
. under ‘X.R.S. 342.31G together with a general demial that el«imaat'ai
disability, if azy, is attributable to cuploynsnt oxposure with
. tho named dcfc;'~,t, _hg‘Cifically u¢-endint contends that subgequcat :
% _ ' .to 19«7 plain_a2l has cagagod in wor 2or othar companiecs wiﬁh *

attendant exposure of 2 aature capable of prodac’ﬂg tho “sserted'

© lead poiﬂoning condition °nd-that one or more ol thoso compaaica

should bs liable for “ny benefits aCQOVded this plaintiff, .
Obviously. if such subsequenu ex poaure capable of produciﬁg o
this condition has occurred im other employment, tho plaintiff's :

cause of action against this named defendant must fail. ‘Coasequezzl””

P .
e ALV

Kg 001034 N2038901

T T TR e —




: nave 1uifimlly roviewed tkhe rocord with careo and are unable to

f£ind testimony persuasive of this qontention by the defendant.

In fact, the affirmative evidence strongly militates io the
concluzion which we have reached -~ that the last oxposure i@ - 2

, “ | ‘ SIS
lezad-containing chemicals did, in fact, oceur during the pericd | %

Qf euployment exposurc with tals dofendant eading im 1957. EHaving
achiaved this factual ceterminatiosm, the law controllinz of thg 3

¢acluding limitations and 1iability io that

containod in tho 1950 Act. L S e
Lltaough the dafez ant maintalins, vith scmws auppesrting ?

modical proof, that any lead no son iztroeducod into the pl&ia%&fﬁ'ﬂ

va

ody o5 2ar back rg 1957 would have been excroted lozy dofozg -
190« Thoz the uw«gnosiz was recched ond ancounced, = yob tho

b orn fact persistis that ﬁh*m w2y does héva ieaé poiﬁﬁaiﬁglum

o

and horo iafmmctﬁér parﬁ asive ov-d@ﬁﬁo {L@vo i purmice) of

latar.azposur@; This, coupled ‘“h countra~medical copinion tkh‘

the conditlon ia attributable o such initial exzposure eud %&e

-

“*cont“cvo ted fact that lead @oisaaidﬁ is @ *lowly prawfﬂﬂﬁimﬂ -l

condi iop waich way raguizo yaaru %e;o*@ culaiaat iang ia Seeerniz abl@

n4nn

dizzo b4~ ty, s Sme o valldale ¢h®,§laimﬁif£'s cogtontion @3 iag

.

cxposure sourco. S
"ba a&:cmt o disability'is a more trouﬁlesoma éue@tiém
azd?:oz couz'sra-p «:mnlica»c& by tho ﬁwcé tant claimant dig mét =R
that ko hadvlead p@&soniag and worked for otﬁer ecaployorg, al“%chh
ha evidonce izdicatos that he has had varicus ailments which Ga&ﬁ@d
him pain n, discomfort and some loss of tima_frOm work oa & fairly = R
Irequent bazis -~ which in perspective cloarly appear manifostations ;?

oI tho later diagnosod conditioa of lead poisoning. Howevor, im -

cczs%de ring hit subscquent work history and the lay &ua zodical ;,

¥

teztinony adduvem of record it does not appear that except for n

ooy «ﬁ--nﬁﬁrl ~m
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concluzion which wo have reached -~ that tho last exposure to

. <
load—containing chemicals did, in fact, occur during the p@rﬁod
of ewployment expoouro with this dofendant ending in 1957, Haoving :

¢ .
achieved this factual determination, the lag‘controlling o? th@

. {
Qarious isgues, iacluding 1ipitations and 1iability iz that o %

_contained in the 1958 Act. . e *ﬁﬁﬁé¥:%
Llnnou~h tha defewdanu maintalins, Wi*“ BORD BT np@rtimw ¥

medical proof, that azy lead 9Oig03 iat?euucad into the plaiaﬁiff' .

body asg far back gg 1957 would have beea excreted lozg b@ﬁora ol

13
!
!
1
1953 whea the diagnosis was reacked and ~§xounced. - yoi tho - L - 'é
H
stubsern fact psreiqts that this A~3 does kava lead poidc%*mg,. }

and - chore 13 nocthar pe»uuhsive -ovidenze (bayomd gugmise) o2

later. evpcﬂurs, thig c*pled wis n con%ra—medicai epizion thad . - ;
the condi»ion ia -ttrihutaole to cuch ipitial expesura and %&@ﬂ-fﬁ,‘ ;
uncont“ zed fact ‘ha% leag pOiSuaiﬂ“ iz a loéxy"p*avréssiau

bt DY

?060”31 abl@ S
.- disa b 1ity, sesus to valjdate the plaim: 22's contentioa of-last . T . L
f'ezpcsu:a sourea. S

2
.
. ; . .
’ ; .

conditioa whicn Ay reguiroe years %e;ore culgiaatiﬁg ia

"be extent o disability iz a wmore %roublesoma que B%

aad o2 cour“®, comoéicated by tho wc% tant claimant dig mot Znow .

that he had load poisoning and vorked for othor omployors, al ﬁdcuwh‘"

the evidonce izdicatos that he has had varieus ailmea

jhin pain, discomfort and gome loss of tims izom work oa & Zaix

!

l
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L

which caLaeﬁ "‘1
. e

coup L. N “i
rly o {
frequont basis « which in porspective clearly &ppear masiaesﬁaaﬁcas : ;

of tha later diagnosoed conditiaa of lead poisonang. However, in .

ccnglidering hib gubsequent work history and the lay &éd zodical

tczcimc“y adduced of record it does not anpear that except for

. “:-}‘,;ﬂ '
shori porlod of hespitalizaiion for whieh he i3 entitied to tatal ;Q )

partial disability in excoss of tua (103 per ¢

cat to o b@dy e
a whole from &uzust 10, 1957, A  “f}' L o

S
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”\o‘rég#inia" t{ssues and defonscs ve coacoive te bo
dos . arr,

.x.tcat 1958 Act
which wo hero raach.

and éyéFCOvered ip 2£indings of

¢t and coaclusions ¢f law

‘ FINDINGS OF RACT
i;' 4 atipulatad hy tho 9&:@103 and no @d in the

_ forezoing Opinioa. |
i 2, . Taat the plaintiff incurred lead poisoning arising

out of and in the courao Of kiz employment by tho defendant

company, culmiaatzng in a %@a {(10%} por cent por;a:cau pwrﬁi&l

disab‘lity to tho body as a whole on _10%th day ¢f _fuzust ,‘195?,’

N o Zor which he iz entitled 2o bcnofits not to exceed dous auudzed
i \
{4 uO) veeka cexcepting that for ?ha pericd cozmmoneing Ont 03@“ 34,

iissa and anqinb ;ov:mbc¢ 7, 1283 aznd a Rurther gerzoﬁ CoEm enciﬁg
ﬁb#omhe? 186, 1962 and couding Movembar 22, 1963 20> which periods
of nospitalization this claiment shall recoive towporary total

| dizability benefits. _

?:“ .;f 8. That subsequent to the aforosaild lead expcﬁuré'ia

ke employment of this defendant, %he plaintlfl woo oot thoroafior

Aexpéééd~%o leéducontaiaiag waterisls or choemicals capable 0f proe

‘ducing the assertcd disability of lead poisoming,

RULINGS OF LaW

Y. Ag stizulatod by iaé partiss and noted iz the
forsgoing Opision. T ‘
: 2. That although clainant's diaabllity was mot daagnosed

until 1983 as lead poiaoaiag, the evidence re.¢ectg that the

. disability has oximiad silace last ighrious exposure ang taxmination

of omployzont wiith this dofandant ¢o the extent of ton €10%§ por

cont to tho body as a wholo.
' 3. Thzt thoe 1853 Workvan @ COmpensatioa Ac* is coatrollin.

of this clain aad she dofenses thercto, £Wﬁ’-w

e
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.. tho discasc iz his employment for at leasst two yeoars belore his

. That practicable rotice of this condition was

tho defeadant. Zaland Steel Company vs. Mosby (Xy.)

355 S. W, Zd 631; Yary Ielon Cocl Corporation vs. Chitwocd (Xy.)
351 8. ¥, 2¢ 147.

[ 41]
e

at tao plaintiff vas exposed to the hazards of

disability. The controllizng 1953 Act oaly required two years

)

exposurce, wiich was lhere presont. Tao provisios that such -
cxposure be immcdiately next boeloro the disability woes not legise ;

ocur lav uatil the March 22, 1962 iAct. “ oy
e LT . PR e e !’Y'!?.D o . . ) ' ::.' :— . ‘ -.l_-‘- _~ *

Cee

a vaole the sum of dei($ 60) Do?l““s ané Sinj Ccﬂi: per W”Gk

,fzz;ﬁg,thegefo o ordered ad. 423 wdged by o r:zz Esar&

P

fake foll -,':i .':; L ;“ta;;;h_;

1.- T&&t tﬁérquciai doZengos piead by tho dofondant

are over*ulod. .

(4

tét“-' 2.‘“'33 the plz 3t;f£'recovar o tha ddf@“d&ﬁ% as ]T'x

ton’ (10% ) por’cent permamont partial diaability to tho body &g

¢t

fo" a pe”icd aot Lo o“ceed foux hu“dred (AOO) weeas in the ag ?e”f}“
gata Zrom August 10, 1857, cxcepting t“ab plaimti?f hall recove#ﬂ“
tempor ary total di sanility of Tairty Two ($3 .00) Doilarﬂ por ';i
wack Zox thc ﬁwo intormittent pcr;odu comksncing Cutob@r 94 1068
and oxnding Novombor 7, 1963 and commmncing Kovombar 15, 1ige3 and
onding Novorbsr 22, 1963 =~ which teva?ary payeeats shail. ‘be

included in the four kundred {(400) wock aggregate bemseifils h@r@ia

cilowed; sadd -partial éis lity paymes% shal? La imersased to

P
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- and onding Novemnor 7 1963 and cowm@ncing hovembcr 15, ise3 and

per annum on all past due inst“llmests togetuer vith medical and

°55'S.‘W. 2d-é51' M ry Lelon CO»l Cormo ation vs. Chitwocd (Xy,)

2q¢ 147.
5. That tlo plaintiff was exposed to the hazards of 1
_tho discisc in his employment for at lezst two years befora his g
disability. The comntrollizz 1955 Act oaly required two years :
oxposurce, wviailch was here presont. ?he provision that such i'i?'}

. oxposure be imzediately next bolore the disability waz not legise N

)

15350,

[&]

lated unti

6. Tanat the provision for £iin oz such a c¢laim within
£ive years from the last injuriocus ‘exposure was not imserted in

our lav until the #arch 22, 1962 Act.
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,7zt;gz_therefoxé Ordered and Adjudged by the Full Bosrd’

follo ' . ) .- ..'. . - . . ""-.‘t\:;.-< .«:
1."Tﬁat-th6'ﬁmﬁial dofcrges plead by tho dofendant

ars cver*ulod.

z.f.iz

c#

R A @laixt;ff'rﬂcor*“ o2 ﬁhe de ¢ndant, as

-

“en {&0 } gs“ j@ﬁﬁ pornpazont partial dia,b liby to the body as
& wﬁole the sum of Two ($2.60) Dollarz and Sixﬁy Conts per uook Cnes

' o. a pe“icg not to oxceed four hundred (400) weeks inm tha ARErQw. .

_gazo;from'auguat 10, 12357, exceptiag that pl imtifs @h&l& ?aeéve?ﬂ

tempo»ary total disability of Taiwrty Two (ssz, a) Dollaxs ycr 'fﬁ
wack Zox tLo two intermittent periods ‘comze nc;ng Cct ober 94 1063 .
ending Novembar 22, 1663 o= which tamvo‘ ory - paymeatu shalnga"; E
iicluded in the four kuadred (ﬁOO) wse;_ gzrezato ‘bezeits h@xeigi;:!fv
allowed; sald partial diaau l;ty paygegirshall bo Jrcra«:ed to _
S4nsc33 {$16.00) pollars per ééek:aad {ha p@} éeri p*cpsztioaat@ly '

:oduced, that- plainﬁiff recover intorest at six (G%) per cent ;

o v g m e W e




hospital expenditures not
Dollars axnd the defendant
payuents and/or medical o

-]

nado.

FULL BOARD CCHCURRIXG

20 excoed Tweanty FPive Hundred ($2500.00)
ig credited with any weokly benelif

Sy
4 bospital benefit paymonts neretelore
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