0.

5-00

RULES OF PRACTICE FOR VARIANCES-LXEMPTIONS
UNDER THE OCCUPATIONAL SAFLTY AND HEALTH ACT

Code of Federal Regulations,

Title 20—1LABOR -

Chanter XVii—Qccupational Safety
and Health Administration, Depart-
ment of Labor

PART 1905—-RULES OF PRACTICE FOR
VARIAMCES, LIHAITATIONS, VARIA-
TIOMS, TOLERANCES, AND EXEMP-
TIGNS  URDER  THE  WILLIALAS-
STEIGER OQOCCUPATIONAL SAFETY
AND HEALTH ACT OF 1970

of Williams-Steigar
Safety uand Hezalih

Implementation
Oceupational
Act of 1970

Subparf A—General

Sec,

1005.1  Purpoac and scope.

1905.2 Defimtions,

10053  FPetittons for amehdments to ithig
part.

19054  Amendments Lo this part.

1005.5 1ffect of variances.

1005.6  Public nctice of & grented varinnce,
lnnitation, variation, tolerance, or
cxemption,

1905.7  Fermy of documents; subscription;
copices,

Subpart B—Apnplications for Varionces, Limita-
tions, Variations, Telerances, Exemptions and
Other Relief

190510 Variances and other rellef under
section §-b) (6) (A),

Varinuces and other reltel under
section 4d).
Limitatic s, variations, tolerances,
or cxemptions under seclion 16.
Modifeation, revocation, and re-
newal of rules or orders.

Actinn on applications,

Requests for heanngs on applica-
1ions.

Censolidation of proceedings.

1905 11
1905.12
1905.13

1505.14
1905.15

1905.16

Suhpart C-—Hearings

Notice of hearing,

Manner of service.

Hearing examiners;
duties.

Preliearing conferences.

Consent findings and rules or orders.

Discavery,

Hearings.

Decisions of hearing examiners,

Exccptions,

Transmission of record, .

Decisions of the Assistant Secretary,

1905 20
1905.21
1905.22 powers  and
1905.23
1505 24
1006256
1005.26
18905.27
1905.08
1005.29
1905.30

Subpart D—Summary Decisions

1905640
1005.41

Motloh for summary declsion.
Summary decision.
Subpart E—FEflcet of Initial Dacisions

1905.50 Eilect of appea) of a hearlng cxam-
iner’s declsion.

Copyright ® 1974 by The Bureou of National Affairs, Ine.

Title 29, Chapter XVII, Part 1905, 36 FR 12290, Junc 30, 1971)

Finality for puposes of Juceinl
review,

1203.51

Ariiortis s The provisions of this Part 1005
{ssued under secs, 6. 8, 16, 84 Stat, 1593, 1508,
1606; 20 U.8.C €88 aR7, 665,

Subpart A—General
£ 1905.1
ta) This part contains rules of prac-
tice for administrative proceedings (1)
to gruht varviances and other relief under
scetions 6ebyie6rcAY and 6(d) of the
Wilhams-Stoiger  Oecupational  Safely
and Tealth Act of 1970, and (2) to pro-
vide hmitations, variations, tolerances,
and exemptions under section 16 of the
Act,

thr These rules sholl be construed to
secure a prompt and just conclusion of
proceedings subject thereto.

(¢) The rules of praclice in this part
do not apply to the aranting of varinances
under section 6(b) (6) (C), Whenever an-
propriate, the procedure for granting
suell a variance shall be published in the
FrnERAL REGISTER.

§ 1905.2  Delinitions.

As used in this part, unless the context
clearly requires otherwise—

() “Act” means the Williams-Steiger
Occupational Safety and Iealth Act of
1970.

(b)Y “Secretary” means the Secrctary
of Labhor,

(c) “Assistant Secretary” means the
Assistant Secretary of Labor for Occu-
pational Safety and Health.

(d) “Person” means an individual,
partnersitip, association, corporation,
business trust, lepal representative, an
organized group of individuals, or an
agency. authority, or mstrumentality of
the Uniled States or of a State.

(ey “Party” means a person admitted
to participate in a hearing conducted in
accordance with Subpart C of this part.
An applicant for relief and any affected
employee shall be entitled to be named
parties. 'Che Department of Labor, rep-
resented by the Oflice of the Solwcitor,
shall be deemed to be a party without
the necessity of being named.

() “Alfccled employee” means an em-
ployee wlio would be alfected by the
arant or denial of a variance, limitation,
variation, tolerance, or exemption, or any
one of his authorized representatives,
such as his collective pargaining agent.
§ 1905.3  Petitions

this part,

Any person may at any time petition

Purpos<e anild scope.

for amendments 1w

the Assistant Sceretary in writing to re-
vise, amend, or revoke any provisions of
this part. The petition should sef forth
either the terms or the substance of the
rule desired, with a concise statement of
the reasons therefor and the effects
thereof,

§ 1905.¢  Amendments to this part.

The Assizlant Sceretary may at any
tine revise, amend, or vevoke any pro-
visions of this part, on bis own motion
or upon the written petition of any
person.
§ 1905.5

All variances granted pursuant to this
part shall have only future effect. In his
discretion, the Assistant Secretary may
decline to eniertain an application for
a variance on a subjcct or issue concern-
ing which a citotion has been issued to
the employer itvolved and a proceeding
on the citation or a 1elaled issue con-
cerning a proposed penolty or period of
abatement is pending before the Qccle
pational Safety and Health Review Com-
mission until the completion of such
proceeding,

§ 1905.6 DPublic nolice of a granted
variance, lunitation, variadivn, tolee-
ance, of ¢xemption,

Every final action granting a variance,
limitation, variation, tolerance, or ex-
emption under this part shall be pub-
lished in the FrveraL RecisTer. Every
such final action shall specify the alter-
native to the standard involved which
the particular variance permits.

§ 1905.7 Form of document~; ~ubscrip-
tion; copies.

(a) No patticular form is prescribed
for applications and other papers whiclh
may be filed in proceedings under this
part. However, any applications and
other papers shall be clearly legible. An
original and six copies of any applica-
tion or other papers shall be filed. The
original shall be typewritten, Clear car-
hon copies, or printed or processed copies
are acceptable copics.

(b) Each application or other paper
which is filed in proceedings under this
part shall be subseribed by the person
filing the same or by his attormey or
other authorized representative.

Tiffcet of variances,

Subpart B-—Applications fer Var-
iances, Limitations, Variations, Tol-
erances, Exemptions and Other
Relief

§ 190510 Vuriances aml other relief

under section 6(h) (6) (A).
[Sec. 1905,10) 5
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(a) Apolication for variance. Any em-
piover, or elass of emplavers, desiving &
varnnee from o oa o staondard, oy porbion
thervof, autliorized by seeclioar GO (6)
(A) of the Act may file a vritten appli-
cation contaimng the information speci-
fied in paragraph (b of this scction
with the Assistant Secretary for Ocecu-
pational Safety and Health, U.S. De-
partment of Labor. Washington, D.C.
20210.

(b Contents. An application filed pur-
suant to paragraph (a) of this seclion
shall include:

(1) The name and address of the
applicant;

(2) The address of the place or places
of employment involved;

(3Y A specification of the standard or
portion thercof from which the applicant
seeks a variance;

(4) A representalion by the applicant,
supported by representations from quali-
fied porsons having first-hand knowledge
of the factls represented, tiiag he is un-
able Lo comiply with the standard or por-
tion thereof by its erfective date and
A detailed statement of the reasons
therefor;

(5) A statement of the steps the ap-
plicent has (aken and will take, with
specific dates where appropriate, 10 pro-
tect employess agzinst the hazard cov-
ered by the standard;

(6) A statement of when the appli~
cant exueets to be able to coiaply with
the standard and of what steps he has
taken and will take, with speeitie dates
where appropriate, to conte into compli-
ance with the standard;

(7) A statement of the facts the apbli-
cant would show 1o cotablish that (1) the
applicant is unabic (o comply with a
standard by its eticctive date because of
unavailability of professional or tech-
nical personnel or of materials and
equipment needed to cowme into compli-
ance with the standard or because neces-
sary construction or alteration of fucih-
ties cannot ke completed by the eflective
date; (i) heis taking all available steps
to safepuatd his employees against the
hazards covercd by the standard, and
(iii) he has an effective program for
comuns into compliance with the stand-
ard as gquickly as practicable;

(8) Any request for a lzeariqg, as Pro-
vided in this part;

(9) A statement that the applicant
has informed his atfected employees of
the application by giving a copy thercof
to their authorized representative, post-
ing a statemenl, giving & summary of the
application and specifying where o copy
may be examined, at the place or places
where notices to employees are normally
posted, and by other appropriate means;
and

(10) A description of how afiected em-
plovees have been informed of the ap-
plication and of their right to petition
the Assistant Secrelary for a hearing.

(¢) Interim order—-—(1) Application,
An appilication may also be macie for anx
interim order to be effective until a de-
cision is rendered on the application for
the variance filed previously or concur-
rently., An application for an interim
order may include stalements of fact and

AS]
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arsuments as to why the order should be
pranbed, The Assistant Seeretary may
rule ex parte upen the appheation.

2y Nobliee oy dewiel of applicalion, T
an application {iled pursuant to subpara-
craph (1) of this paraeraph is denied,
tlie applicant shall be given prompt no-~
tiee of the denial, which shall include, or
be accompanicd by, a brief statement of
the grounds therefor,

(3) Notice of the grant of an interim
order, If an interim order is granted, a
copy of the order shall be served upon
tne applicant for the order and other
palrties and the terms of the order shall
be published in the Mrperal REGISTER. It
shall be a condition of the order that the
affected emplover shall give notice
thereof to ailected cinployees by the same
means to be used to inform them of an
application for a variance,

§ 1905.11  Variances and
under ~ection 6 (d).

(1) Application for variance. Any em-
ployer, or class of emplovers, desiving s
varignce authorized by scetion 6(d) of
the Act may file a written application
containing the informalion specified in
parasranh (b)) of this seclion, with the
Agelatant  Secretory  for Cccupational
Safcty and Iealth, U.S, Department of
Lakor, Washinrton, D.C. 20210, .

th) Cortents. An application filed pur-
suant to paragraph (a) of this section
shall include:

(1) The name and address of the
applicant;

(2) The addrers of the place or places
of employraent involved;

(2) A deseription of the conditions,
practices, means, metheods, operatlions, or
processes used or proposed {o be used by
{the applicant;

(42 A statement showing how the con-
ditions, practices, mcans, methods, op-
crations, or proecsses used or proposed
to be used would provide cmployment
and places of empleoyent to employces
wliich are as safe and healthful as those
required by the standard from which a
variance Is sought;

(5) A certification that the applicant
has informed his employecs of the appli-
cation by () giving a copy thereof to
their authorized representative; (ib
posting o statement giving a summaly
of the application and specifying where
o copy may be examined, at the place or
places whére notices to employees are
normally posted (or in licu of such sum-
mary, the posting of the application it-
self); and (i) by other appropriate
means;

(6) Any request for a hearing, as pro-
vided in this part; and

7y A description of how employees
have been informed of the application
and of their right to petition the Assist-
ant Sceretary for a hearlng, B

(e) Interim order-—{(1) Application.
An zpplieation may also be made for an
interim order te he effcctive until a de-
cision is rendered on tne application for
the variance filed previously or con-
currently. An application for an interim
order may include statements of fact
and arpuments as to why the order
should be granted. The Assistant Secre-

other relief
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tary may rule ex parle
application.

() Notice of denial of gpplicalion. It
an applieatienn {Jed pursnant to sub-
paragraph (1) of this paragraph {s
denicd, the applicant shall be given
prompt notice of the deninl, which shall
include, or be accompanied by; a brief
statement of the crounds therefor,

(3) Notice of the grant of an inferim
order, If an interim order is granted, o
copy of thie order shall be served upon
the applicant for the order and other
partics, and the terms of the order shall
be publishad in the Fepursl ROGISTER.
It shall be a condition of the order that
the atlected eminloyer shall give notice
thercof fo affccted employees by the
saime means lo be used to inform them of
an applicalion for a variance.

§ 1905.12 Limiations, variations, toler-
anees, or exemplions.

(a) Anplication. Any person, or class
of persons, desinmng a Imitation, varig-
tion, tolerance, or exemption anthorized
by secticnt 16 of the Act may file an
application confaining the Infermation
speeified 1n paragraph (h) of this sec-
ticn, with the Assistant Sceretatvy for
Qccupational SBafety and Ifealth, US.
Department of Lakor, VVashington, D.C,
20210,

(h) Contents. An application filed
pursuant to paragraph (a) of this sec-
tion shall includa:

(1) The name and address of the
applicant;

(2) The address of the place or places
of employment involved;

(3) A specification of the provision of
the Act to or from which the applicant
seeks e linitation, variation, lolerance,
or exemnption.

(4) A reprcsentation showing that the
limitation, variation, tolerance, or ex-
emplion sought {s necessary and proper
to avoid scrious impairment of the na-
tional defense;

(3) Any request for a hearing, as pro-
vided in this part; and

(6) A description of how employees
have beent informed of the application
and of their rinht to petition the Assist«
ant Sceretary for a hearing,

(e) Interim order——(1) Application,
An application may also b2 made for an
interim order to be effective untll a de-
cision is rendered on {he application for
the limitation, variation, iolerance, or
exemption flled previously or concur-
rently, An applicalion for an interim
order may include statements of fact and
arguments as to why the order should be
granted. The Assistant Sceretary may
rule ex parte upon the application.

(2) Notice of denial of anplicrtion, If
an application filed pursuant to subpara-
graphi (1) of this paragraph is denied,
the applicant shall be given prompt no-
tice of the denial, which shall include,
or be accompanied, by a brief statement
of the grounds therefor.

(3) Notice of the grant of an inlerim
order, If an interim order is granted, a
copy of the order shall be served upon
the applicant for the order and other
parties, nnd the terms of the orcer shall
be published In the Feprran REGISTER. 1t
shaoll be & condition of the order that

upon the

[See. 1905.12(c){3)) 6
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the affected employer shall give notlee

thereof to affecled employees by the same

means to be used to inform them of an

applicavien for a varnance,

§ 190513  DMMedifieation, revocation, and
renewal of rules or ovders,

(a) Modificalion or rerocntion. (1) An
affected cmployer or an saffected em-
ployee may apply in writing to the
Assistant Scecretary of Labor for Qccu-
pational Safety and Health for a modifi-
cation or revocation of o rule or order
issued under section 6(b) (6) (A), 6(d),
or 16 of the Act. The application shall
contain:

(i) The
applicant;

(1) A description of the relief which
1s sought;

(lii) A statement setting forth with
particularity the grounds for relief;

(iv) If the upplicant is an employer, o
certification that the applieant has In-
formed his affected empioyecs of the
application ny:

(a) Giving a copy thereof to thelr au-
thorized representative;

(b) Posting at the place or places
where notices to employess are normally
posted, a statoment siving a stunmary of
the applicatien and speci{yine where a3
copy of the fwll application may he ex-
amined (or, in liewt of the sununary, post-
ing the appliestion itself) ; and

(¢) Other approprinte means.

(v) 1t tne epplicant is on alfected em-
ployes, a certification that a copy of the
application has been furnished to the
employer; and

(vi) Any request for a heaving, as pro-
vided in this part,

(2) The Assistant Secretary mny on
his own molion proceed to modify or
revoke a rule or order issucd under sec-
tion 6(b) (8) (A), 6(d), or 16 of the Act.
In such event, the Assistant Secrefary
shall cause {o be publishad in the Fep-
©RAL REe6Ister a notice of his intention,
affording  interested persons an  op-
portunity to submit written data, views,
or arguments regavding the proposal and
infcrming the afiected employer and em-
ployees of thelr right to request o hear-
ing, and shall take such other action as
may be appropriate to give actual notice
to affected employees, Any request for
a hearing shiall 1nclude a short and plain
statement of:

(1) How the proposed modification or
revocation would affect the requesting
party; and

(1) 'What the requesting party would
seek to show on the subjects or issues
involved,

() Renewal, Any final rule or order
issued under scction 8(b) (6) (A) or 16 of
the Act may be renewed or extended as
permitted by the applicable section and
in the inanner prescribed for its issuance,

§ 1905.14

(r) Defective applications. (1) If an
application, filed pursuant to § 1005.-
10¢a), &1005.11¢a), §1905.12(a), or
§ 1905.13 does not conform to the appli-
cable section, the Assistant Secretary
may deny the application,

(2) Prompt notice of the denial of an

name and address of tire

Action on applicdtions.
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application shall he given to the
applicant.

(3) A notice of dendal shall include, or
Le wecomnpanied by, a brlel otoleoment
of the giounds for the denial.

(4) A denial of sn application pur-
suant to this paragraph shall be without
prejudice  to the filing of another
application,

(h) Adequate applications. (1) If an
application has not heen denied pur-
suaht to paragrapn (a) of this section,
the Assistant Secretary shall cause to be
published in the Feperan RECISTER a
notice of the filing of the application.

(2) A notice of the filing of an appli-
cation shall include: (i) the terms, or
an accurate summary, of the applica-
tion; (1) a reference to the section of
tha Act under which the applieation has
been filed; i) an invitation to Inter-
ested persons to submit within a stated
poeriod of time written data, views, or
arguments regarding the application;
and (v) Infermation to affected em-
ployers and employees of any right to

request a hearing on the application.

§ 1905.15 Reruests for hearings on aps
plications.

(a) Request for hearing. Within the
time allovwecd by a notice of the filing of
an application, any alfected cinployer or
employee may file with the. Assistang
Sacretary, in quadiruplicate, a request for
a hearing on the application,

(b) Contents of ¢ request for a hear-
ing. A reguest for o hearing filed pur-
guant to paragraph (a) of this section
shall include:

(1) A coucise statement of facts show-
ing how the employer or employee would
be afiected by the relief applied for;

(2) A specification of any statement
or representation In the application
which is deuied, and a concise swunmary
of the evidence that would be adduced
in support of each denial; and

(3) Any views or arguments on any
issue of fact or law presented.

§ 1905.16 Consolidation of proceedings,

The Assistant Secretary on his own
motion or that of any party may con-
solldate or conteraporancously consider
two or more procecdings which involve
the same or closcly related issues,

Subpart C-—Hearings
§ 1905.20 Notice of hearing,

(a) Service. Upon request for a hear-
ing as provided in this part, or upon his
own initiative, the Assistant Secretary
shall serve, or cause to be served, a
reasonable notice of hearing,

(b) Contents. A noilce of hearing
served under poragraph (a) of this
section shall include:

(1) The time, place, and nature of the
hearing;

(2) The legal authority under which
the hearing s to be held;

(3) A specificatlon of issues of fact
andlaw; and

(4) A designation of a hearing exam-
iner appolnted under 5 U.S.C. 3105 to
preside over the hearing,

(¢) Referral to hearing examiner. A

copy of a notice of hearing served pur-
suant to puragraph (a) of this section
shiall be referred to the hearlng examiner
dectrnoted theremn, tosetlier with the
origmal application and any written re-
quest for o hecaring  thereon  flled
pursuant to thls part,
§ 1905.21
Service of any document upon any
party may be made by personal delivery
of, or by mailing, a copy of the docuwnent
to the last known address of the varty.
The person scrving the adccument shall
certify to the manner and the date of
the service.

§1905.22 Iearing examiners; powers
and duties.

(a) Powers, A hearing examiner desig-
nated to preside over a hearing shall iave
all powers necessary or approprinte to
conduct a fair, full, and impartial hear-
ing, including the following:

(1) To administer oaths and afirma-
tions;

(2) To rule upon offers of proof and
receive relevant evidence;

(3) To provide for discovery and to
determine its scope;

(4) To recgulate the conrse of the
hearing ond the conduct of the partics
and their counscl Lherein;

(5) To consider and rule upon proce=
dural requests;

(6) To hold confcrences for the sct-
tlement or simplification of the issues by
consent of the parties,

(1) To make, or to cause to be made,
an inspection of the employment or place
of empleyment involved,

(8) To make decisions in accordance
with the Act, this part, and the Admin-
istrative Procedure Act (5 U.S.C. Ch. 5);
and

(2) To take any other aporopriate ac-
tion authorized by the Act, this part, or
the Administrative Procedure Act.

(b) Private consultalion. Xxeept to the
extent required for the disposition of ex
paite mathers, o hearing examiney may
not consult a person or o party on any
fact at isstie, unless upon notice and op-
portunity for »1 parties to participate.

(¢) Disqualincation, (1) When a hear-
ing examiner decms himoelf disgualified
to preside over o particuiar hearing, he
shall withdraw therefrom iy notice on
the record direcled to the Chief Hearing
Ixaminer.

(2) Any party who dcems a hearing
examiner for any reason %o be disquali-
fied to preside, or to continue to preside,
over a particudar hearing, may file with
the Chief Hearing Examiner of the De-
partment of Labor a motion to diqualify
and remove the hearing examiner, such
motion Lo be supported by -flidavits set-
ting forth the olleged grounds for dis-
qualification. The “hief Henring Kxam-
iner shall rule upon the motion,

(d) Contumacious conduct; failure or
refusal to appear or obey (he rulings of
a presiding hearing examiner. (1) Con-
tumacious conduct at any hearing before
the hearing examiner shall e geound for
exclusion from the hearing.

(2) I a witness or a parly refuses to
answer a question after being directed
to do so0, or refuses to obey an order to

Manner of service.

[Sec. 1905.22{d)(2}]
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nrovide or permit discovery, the hearing
examiner may make such orders with
reeard o the refusal as are just and ap-
propmate, Includtig an opler denving
the aoplication of an applicant ov repu-
lating the contents of the recovd of the
hearing,

(e) Ileferral to Federal Rules of Civil
Procedure. On any procedural question
not rezulated by this part, the Act, or the
Administrative Precedure Act, o hear-
ing examiner shall be guided to the ex-
tent practicoble by  sny  pertinent
provisions of the Federal Rules of Civil
Procedure.
$1905.23

() Convening a conference, Upon
his owil imotion or the motion of a party,
the hearing examiner may dircet the
parties or their counsel to mcet with him
for a conference to consider:

(1) Bimplification of the issues;

(2) Necessity or  desivability of
amendments to documents for purposes
of  clarification, sumphfication, or
Limitation;

(3) Stipulations, admisslons of fact,
and of contents and authenticity of
documents;

(4) Limaitation of the number of par-
ties and of expert witnesses; and

(57 Such other matters as may tend
to expedite the dispesition of the pro-
ceeding, and to assure a just conclusion
thereof.

(b) Record of conference. The hear-
ing exoiminer shall maskoe an ordsr which
recites the action takin as the confer-
ence, the amendmenls aliowed to any
documents which have heen filed, and
the asreements mada belween Lhe pa
ties as to any of the matters considere
and which lmils the issues for hearh
to those not digpesed of by admissicns
or agreements; and suehr order when
entered controls the subscauent course
of the hearing, unless modified at tho
hearing, to prevent manifest Injustice,

§1905.21
orders,

(a) General, At any time btefore the
reception of eovidence In any hearing,
or curing any hearing a reasonable op-
portunity may be afforded to permit ne-
gotiation by the partles of an agrecment
cortaining condent unaings and a rule or
order disposing of the whole ot any part
of the procecding. The allowance of such
opportunity and the duration thercof
shall be in the discretion of the presid-
ing hearing examiner, after consideran-
tion of thie nolure of the rroceeding, the
requirenments of the publle interest, the
representoations of the parties, and the
probability of an agreement which will
result in a just disposition of the issucs
involved.

(h) Contents. Any agreement contain-
ing consent findings and rule or order
disposing of 1 procecding shall also
provide: -

(1) That the rule or order shall have
the same force and cflect as If made afler
a full hearing; °

(2) That the entire record on which
any rule or order may be based shall
consist solely of the application and the
agreement;

Prehiearing conlerenecs,

Consent findings and rules op

(3) A walver of any further proce-
dural steps beiore the hearing examiner
and the Assl<tant Secretary; and

(43 A waiver of ony richl to challonie
or sonte. t the validivy of the Nindines and
of the rule or order made in accordance
with the argrcement.

() Submssion. On or bhefore the
cxpiration of the time granted for nego-
tiations, the pavties or their counsel may:

(1) Submit the proposed apreement to
the presiding hearing examiner for his
consideration; or

(2) Inform the presiding hearlng ex-
amincr that asrcement caunot he
1;cgchcd.

(d) Disposition. In the ¢vent an
agreoinent containing consent findines
and rule or prder is submitted within the
time allowed thercfor, the presidig
hearing  exanmler may accept such
agreement by lssuing his decision based
unron the agreed findings.

§ 1905.25 Di-corvery.

(a) Depositions, (1) For veasons of
unavailability or for other rnond causc
shown, the testimony of any witness may
be takxen by deposttion. Depositions may
be token orally or upon written inter-
rogatories betore any person designated
hy the presiging hearing examiner and
having power to cdminister oaihs,

(2) Appheetion, Any party desiring to
take the depesition of a witness may
make application in writing to the pre-
siding hearins exannner, setting forth:
(1) the reasons wily such denosition
should be takien, an the thime when, the
place where, and the name and post
office adeiress of the person before whom
the deposition 13 to be tarken; (iil) the
name and address of each witness; and
t1v) the subject matter coneeimng which
each withoss 15 expected to tostify,

(3) Nolice. Such notice as the presid-
g hearing examiner may order shall be
given by the party taking the deposition
to every othoer party.

1) Taking and receiving in cvidence.
Each witness testifvineg upon deposition
shall be sworn, and the parties not call-
ing him shall have the right {o cross-
examine lum. The questions propounded
and the answers thereto, toscther with
all objections marde, shall he reduced to
writing, read to the witness, subscribed
by hum, and certified by the oflicer beforas
whom the deposition i taken. There-
after, the officer shall seal the deposition,
with two copies thereof, in an cnvelope
and mail the same by registered mail to
the presiding hearing examiner, Subject
to such objections to the questions and
answers as were noted at the time of tak-
ing the deposition and would be valid
were the witness personally pbresent and
testifying, such deposition may be read
and offered in evidence by the parly
taking it as avainst any party who was
present, represented at the taking of the
deposition, or who had due notice
thereof. No part of a deposition shall be
admitted in evidence unless there is a
showing that the reacons for the taking
of the deposition in the {irst instance
exist at the time of hearineg,

(h) Other discovery. Whencver appro-
priate to a just disposition of any issue in
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a hearing, the presiding hearmg exam-
iner may allow discovery by any other
appropriate procedure, such as by writ-
ten nterroratorie upon a party, pro-
duction ot decuments Ly o podty, or by
entry for mspection of the coployment
or place of employment involved.

§ 1905.26

(a) Order of procccding. Except as
may he ordered otherwise by the presid-
mg hearving examiner, the party appli-
cant for relief shall proceecd first at a
hearing,

() Burden of proof. The party appli-
cant shalt have the burden of proof.

(©)  Evidence—(1)  Admissibility. A
party siiall be entitled to present his case
or defense by oral or documentary evi-
denea, to submit rebuttal evidence, and
to conduct such cross-examination as
may he required for a ful and true dis-
clostte of the facts. Any oral or docu-
mentary evidence may he reecived, bul a
presiding hearing exanuner shall ex-
clude evidence which 1s rrelevant, im-
matenal, or unduly repetitious,

(2) Tesltimony of witnesses, The testi-
monly of a witness shall be upon oath or
aflirtuation adminisiered by the presid-
11147 hearing examiner,

(3) Objections. If a party objects lo
the admission or rejccfion of any ovi-
dence, or to the lunitation of the scope
of any examination or cross-examina-
tion, ov to the failure to lumt such scope,
he shall state briefly the grounds for such
objechion. Ruiings on oll objections shall
appear n the record. Only objections
made hefore the presidime hearing exaimn-
iner may be relied upon subsequently
in a procecding.

(4) Ezxceplions, Formal exception to
an adverse ruling is not required,

td) Oficiel notice, Cllicial notice may
be taken of any material faet not apvear-
mg in evidence in the record, which is
among the traditional matters of judi-
cial notice or concerning which the Do-
partnient of Labor by reasen of its func-
Ltions iz presumed to be expert: Provided,
‘That the parties shall e given adequatle
notice, at the hearing or by reference in
the presiding hearing exanuner's deci-
sion, of the natters o noticed, and shall
he given adeguate opportunity to show
the contrary.

(e} Transcript. Hearings shall be
stenocraphically reported. Copies of the
transcript may be obtained by the parties
upon written application filed with the
reporter, and upon the payment of fees
al the rate provided in the amiecment
with the reporter.

§ 1905.27
incrs,

(aY Proposed findings of [fact, con-
clusions, and rules or orders. W..hin 10
days after receipt of notice that the
transcript of the testimony has been filed
or such additional time as the presiding
hearing examiner may allow, each party
may file with the hearing examiner pro-
posed findings of facl, conclisions of law,
and rule or order, topether with a sup-
porting briel expressing the reasons for
such proposals. Such proposals and brief
shall be scrved on all other parties, and
shall refer to all portions of Lhe record

Hearing-,

Decisions of hearing exam.
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and to all authiorities relied upon 1 sup-
port of each pruposal.

(Y Decision of the cwring eramine .
Within o reavonabile time after the Lime
2lowed for the thing of proposed {ind-
mpes of fact, conclusions of law, and rule
or order, the pres:ding hearnng exam-
iner shall make and serve upon each
party his decision, which shall bLecome
final upon the 20th day after service
thereof, unless exceptions are filed there-
tn, &5 provided in § 1905.28. The decision
of the hearing examiner shall include (1)
a statement of findings and conclusions,
with reasons and bascs therefor, upon
eacit material issue of fact, law, or dia--
cretion presevniod on the record, and (2)
ine appropriate rwle, order, relicf, or
denial thereof. Tha decizion of the hear-
ing exanuner shall he based upon a ¢one
sideration of the whole record and shall
state all facls officinlly noticed and re-
lied upon. It shall e made cn the basis
of a preponderance of rehiable and pro-
bative cvidence,

§ 1905.28

Within 20 days after service of a de-

ision of a presiding hearing examiner,
any party may file with the hearing ex-
aminer written exceptions thereto with
supportiny reasons Such exceptions shall
refer Lo the specific findings of fact, con-
clusions of law, or terms of the mile or
order excepted to, the speeific pages of
tranzcrint relevont to the suzgestions,
and shall suauest corrected findings of
faet, conclusions of law, or terms of the
rile or order. Upon 1eceipt of any excep-
tions, the hearing examiner shall fix a
time for filing any objections to the ex-
ceptions and any supporting reasons.

& 1905.29

If exgeptions are filed, the heariuy ex-
aminer shall tronsmit the record of the
proceeding to the Assistant Secrelary for
review, Tie record shall include: the ap-
plication, any request for heoring there-
o1, motions and requests filed 1 writien
form, rulings thercon, the transcerint of
the testimony taken at the hearning, to-
pether with the exhibits admitted 1 evi-
denee, any documents or papers {iled in
connection with prehearing conferences,
such proncsed findings of facl, condlu-
sions of law, rules or otrders, and sup-
porting reasons, as may have been filed.
the hearing examiner's decision, and
such exceptions, statements of obhjec-
tions, and briefs in support thereof. as
may have been filed in the proeeeding.

§ 1903.30
retary.
If exceptions to a decision of a hear-
ing examiner are taken pursuant (o
§ 1505.28, the Assistant Scerelary shall
upon consideration thercof, tocelher
with the record references and authorl-
ties cited in support thereof, and any oh-
jections to exceptions and supporting
reasons, make his decision, The decision

Exceptions.

Trunsmission of recocd,
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Decision of the Assi-Lint See-.

may affirm, modify, or set aside, in whole
or part, the findings, conclisions, and
the rule or ordsl cout.anoed m the dee:-
oy oof v presidine hearm T exnnnner,
ancd shall include a statement of reasons
or bases for the actions taken on cach
exception presented.

Subpart D—Summary Decisions
§ 1905.10

(a) Any party may, at least 20 days
before the date fixed for any hearing
under Subpart € of this part, move with
or without sunporting afiidavits for a
summary decision in his favor on all or
any part of the vroceeding. Any other
party may, within 10 days after service
of the motion, scrve opposing affidavils

r ecountermove for summary decision.
The pres:ding hearing examiner may, in
his discrction, set the matter for argu-
ment and call for the submission of
briefs,

(b) The {iling of any documents under
paragraph (a) of this scetion shall be
with the hearing examiner, and copics
of any stch documents shall be served in
accordance with § 1995.21.

(¢y ‘{he hearing examiner may grant
sneh motien if the pleadings, affidavits,
material chtained by discovery or other-
wize obitained, or matters officially no-
ticed show that therg 18 no genuine issue
s 1o any material fact and that a party
15 entitied to swmmory decisien, The
heatling examiner may deny such motion
whenever the moving party denies access
to information by means of discovery ta
a party opposing the motion.

«d) Afflduvits shall get forth such facts
a5 would be admissible in evidence in a
proceeding subject to 5 U.S.C. 556 and
557 and shail show affirmatively that the
affinnt 13 competent to testify to the
matters stated therein. When a miotion
for summary deeision is made and sup-
ported as provided in this scetion, a
warty opposing the motion may not rest
upon the mere allegations or denials of
his pleading; his response must sct forth
speetfic facts showing that there is a
senuine wsue of faet for the hearing,

(¢y SBhould it appear {from the afli-
davits of a party opposing the motion
that he cannot for reasons stated pre-
sent by affidavit facts essential to justify
hus opposition, the hearing examiner may
deny the motion for summary decision or
may order a continuance to permit affi-
davits to be obtained or discovery to be
had or may make such other order as is
Just.

(f) The deninl of all or any part of a
motion for summmary deeision by the
hearing examiner shall not be subject to
intevlocutory appeal to the Assistant
Secretary unless the hearing examiner
certifics in writing (1) that the rling
involves an important question of law or

Motlon for summary decision,

policy as to which there is substantial’
pround for difference of opinion, and (2)
thot ol innscdiate appeal from ihe rul-
ine may materinlly advice the ultimate
terminaton of the proceedinig, 'The al-
lowance of such an interlocutory appeal
shall not stay the proceeding before the
hearing expminer unless the Assistant
Secretary shall so order.

§ 1903.11 -."iummury deeision.

(a) No genuine issue of malcerial fact.
(1) Where no genuine issue of a material
fact is found to have been raised, the
hearing examiner may issue an initial
decision to become {inal 20 days after
service thereof, unless, within such pe-
riod of time any party has filed wiitten
exceplions to the decision, If any timely
exeeption is filed, the hearing examiner
shall fix a time for filing any objections
to the exeeption sud any supporting rea-
sons. Thereafter, the Assistant Secretary,
after consideration of the exceptions and
nny supporting bricfs filed therewith and
of any objections to the exceptions and
any supporting reasons, may issue g final
decision.

{2) An initial deeision and a final de-
cision made under this paragraph shall

wclude a statement of—

(1) findings and conclusions, and the
reasous or hases therefor, on all issues
presented; and

(ii) the terms and conditions of the
rule or order made,

(3) A copy of an initial deeision and o
final dectsion under this paragraph shall
be served on each party.

(by Hearings on issues of fact. Where
a genuine material guestion of fact is
raised, -the hearing cxaminer shall, and
in any other case he may, set the case
for an cvidentiary hearing in accordance
with Subpart C of this part.

Subpart E-—Effect of Initial Decisions
§ 1905.50 Effect of appeal of a hearing

examiner’s decision,

A hearing examiner’s decision under
this part shall not be operative pending
a decision on appeal by the Assiztant
Seerelary.

§ 1905.51  Finality for purposes of ju-
dicinl revicw.

Only a decision by the Assistant Secre-
tary shall be deemed {inal ageney action
for purposes of judiciul review. A deci-
s1on by a heaving examiner whiech be-
comes final for lock of appeal is not
deemed final agency action for purpeses
of 5 U.5.C. 704,

Sinned at Washingtlon, D.C., this 22d
day of June 1971,
J. D, Honeson,
Secretary of Labor.
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