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PROCEEDINGS
Whereupon,
THOMAS M. BISTLINE
was called as a witness and, having first been duly sworn,
was examined and testified as follows:
MR. LEIMKUHLER: Why don't we have this

| marked as

Bistline Exhibit E-1.

(Bistline Exhibit E-1 identified.)

EXAMINATION

BY MR. LEIMKUHLER:

@ Good morning, Mr. Bistline.

AMr. Leimkuhler.

Q Good to have you back.

A Thank you.

Q Mr. Bistline, could you take a look at what's
been marked Bistline Exhibit E-1 and identifv it for me.
please.

A Yes. This is a document, two pages, entitled
"Rule 26 Statement for Thomas M. Bistline, Esq."

Q Can you describe for me the significance of this
document as it relates to the expert testmony that vou
intend to give in this litigation.

(1]
(2]
(3]
14}
Is
16}
(7
(8}
(91
{10}
[
(12]
(13}
(14
(15}
(16}
1n
(18]
(19}
120)
(21
22
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A This document summarizes, Mr. Leimkuhler, the
various topics on which I anticipate I will testify as an
expert in this case.

Q Let me read for you what has been set forth in
Exhibit E-1 under the heading "Subject Martter of
Testimony. " And I quote "Mr. Bistline is expected to
testify as to the necessity for and the reasonableness of
the sums expended by Monsanto in litigating and, in some
instances, sentling the various third-partv actions arising
in connection with the Brio site. Mr. Bistline's tesnimony
will concern the period from April 1990 o date.”

Does what I've just read accurately capture the
subject matter of what your expert tesamony will be in
this litigation?

A Yes, it does.

Q Are there any other subjects that you intend to
offer testimony about in your capacity as an exper:?

A Not that I’m aware of at this point, no.

Q Do you intend to offer expert testimony
concerning the numerical amounts that have been spent by
Monsanto in connection with the Brio third-party actions?

A 1 believe that testimony has 2lready been

1]
(2]
131
14}
(51
(6]
M
(8}
9]

- 110)
my
(1
(1F3)
(13}
[14]
f15)
[16]

nn
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provided. I think I spoke to that in the 30(b)(6)
depaosition. That will be part of the testimony, that the
amounts that were expended were r able. I think we
need to know what those amounts are.

Q My question: Is it a subject of your expertise
as will be utilized by Monsanto in this linigation to
testify about the amounts that have been spent by Monsanto
in connection with the Brio private actions?

A I don't believe that’s a topic of expert
testimoay, Mr. Leimkuhler. That’s a factual matter, in

view.
Q In any event, you will not be tesnfying about
amounts as an expert; is that right?

A My understanding is that the topic of the amounts
as amounts will not be the subject of my expert testimony.
The reasonableness of the amounts expended and the
necessity for them will be topics that | intend to address.

ACE-FEDERAL REPORTERS, INC.
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[18) Q Can vou identify for me which of the Brio private (11} the management of the defense of major toxic tort
[19] actions, or third-party actions, will be the subject of {12] litigation, particularly as it pertains to chemical
{20] vour testimony as an expert? {13} manufacturers, Monsanto in particular, the handling, the
{24} A In general, I can tell you that it will be the [14] defense, tactics, strategy and settlement of those cases.
{221 latter part of the Slaughter case. As I think you know, | {15} That’s what I’ve been doing for the past 11 years.
Page 7 [16) Q Is there a parnicular course of studv or an
{1] ussumed responsibility at M nto for the day-to-day {17} educanional degree that one can seek in order to become an
{2] management of the Brio third-party litigation in April of [(18) expertinthatfield’?
13] 1990. At that time, the Slaughter case was in the [19) A [n general, | think 2 law degree is the
[4] appellate - actually, not quite appellate, it was in a [20] educational degree that one would require to undertake
IS| post-trial motion phase. So I will be testifying with this
}6) respect to Slaughter and the progress of that case and [21} sort of activity.
with [22) Q Other than a law degree - I'm looking for
|7} respect to those cases which were on file then in April of Page 10
18 1990 and which were filed against Monsanto subsequent {1] something -
to 2] A Something beyond a iaw degree?
191 April of 1990 up until the present. There were - I forget 3] Q - beyond a law degree, or more precisely,
{10} the precise number - but something on the order, I think, |4} focused on the field of management of major toxic tort
{11} of 30 or 35, perhaps more, cases which were commenced, (5) litigation.
and [6] A I know of no educational program that provides
{12] 1 believe that the pleadings in all those cases certainly [7] expertise inthatarea. In my view, that’s a matter that
{13] are documents that have been provided to the Defendants (8} is acquired by experience.
in 9] Q Does your field of expertise have any standards
[14] this case. {10} of conduct by which an expert practicing in that field of
115] Q Do vou recall that about a month and a half ago, {11} expertise must abide by ?
116] vou gave testimony as a Rule 30(b)(6) witness on behalf of (12} A Other than the rules of conduct that guide all
(17) Monsanto? {13) lawyers in their practice? s that what you’re referring
18] A Yes, | remember. {14} to?
{19} Q And do you recall during that deposition that you 15} Q Well, my question goes beyond that. |assume as
120} identified litigation in which Monsanto was involved that [16) alawyer, vou abide by the Professional Code of Ethics. Is
121} concerned the Brio site? [17) there anvthing in particular that is germane to the field
[22} A Yes. (18] of management of major toxic tort litigarion that embraces
Page 8 [19] a separate or a supplemental code of conduct or standard of
n Q Other than the lirigations that you identified [20] conduct?
{2} during that 30(b)(6) deposition, are you aware of any other [21] A I’'m aware of no writing that would embody that.
[3] actions in which Monsanto is involved with respect to the (22} Q Or any unwritten body of standards ?
{4] Brio site which will be the subject of your expert Page 11
[5] tesnmony in this case? 48] A I'm uncertain what you mean by "standards."
161 A Not that I’m presently aware, Mr. Leimkuhler, no. (2] Q Your testimony is that you're aware of no written
71 Q Let’s go back to Exhibit E-1 on the first page (3) standards or guidelines for conduct of the practinoner of
|8 under the heading “Summary of Bases and Grounds for |4) management of major toxic tort litigation, is that right?
191 Testimony." Let me read as quickly as possible the first (51 A I’'m aware that it is a topic that’s frequently
(10| rwo paragraphs of that section. |6] discussed by people who practice in the area, but in terms
[11} "Mr. Bistline is expected 1o testify thas the [71 of a code of conduct similar to the rules of ethics that
{12} sums expended by Monsanto in connection with the Brio (8] guide all lawyers, I’m not aware that any such writing or
{13} third-party actions were reasonable and necessary. These - {9] thing exists of that nature.
[14] sums, which, for the most part, are set forth in Exhibits {10} Q Either in written or unwritten form?
[15] I(C)-(E)of Mr. Bistline's 30(b)(6) deposition (expenses (11 A That’s correct.
[16} incurred through 1992), include, but are not limited to, {121 @ Your answer seemed to focus more on a code or
[17) artorney's fees, expert/consuitant fees, and other (13} conduct of ethics. What about a standard of competence ?
[18) necessary and reasonable litigation expensaes. * [14) Is there any sort of standard of competence, wrilten or
{191 Let me stop right there and ask you - I'm sorry, [15) unwritten, that pertains specifically to the management of
[20) let me read the next paragraph aiso. “Mr. Bistline is [16) major toxic tort liigarion ?
121} expected to testify that the settlement amounts incurred by (n A I’'m not aware of any single, written embodiment
(22} Monsanto in connection with certain Brio third-party (18] of that that applies to all of the attorneys that | know
Page 9 {19] that practice in this area. I’m aware that we all sharea
1] actions, i.e., Acosta, Aguilar and Hardage, were [20} lot of practices in common, in terms of the manner in
(2} reasonable.” which
3] Other than the opinions that are identified in [21] we approach cases, in what we like to do to control
[4] those paragraphs that | just read, do you intend to offer {22] expenses, to assure positive outcomes, to deal with
(5] anmy other opinions in this litigation? Page 12
(6] A Not that I’m aware of at this time, no. (1] particular kinds of situations that may eccur in common
M Q Could you identify for me the field of knowledge in
(8} or learning in which you are holding yourself out as an [2] thosecases. And I believe | said that those matters are
[91 expert? [3] discussed frequeatly st ABA meetings and other meetings
110] Al believe, Mr. Leimkuhler, | have expertise in (4] where lawyers gather to discuss what it is they do for a
Page 6 to Page 12 202-347-3700 ACE-FEDERAL REPORTERS, INC.
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(S} living, and it’s in that context that [ think a lot of 21} Q At the nume that vou were invited. was anvone
(6] information is shared amoang those of us who are in this {22} else on Monsanto 's legal staff invited 10 be a member !
7 field. Page |5
{8} Q Out of those discussions and that sharing of i1 A Yes,
(9] information, has any sort of unwritten standard of (2} Q Who else was invited?
[10} competence or conduct arisen, in your view? {3} A Mr. Robert Berendt, who'’s my immediate
11 A Not in terms of competence or conduct. Weshare {4] supervisor.
{12] more practical insights into how we have handled (51 Q Anyone eise?
particulas - (61 A No.
|13] situations that have proven successful in a given case that e Q@ Was Mr. Krchma invited to be a member !
l14] might be helpful to our peers of other companies or an 181 A No, 1 don’t believe so.
|15] outside practice who face similar situations. {91 Q Has Mr. Krchma ever been a member !
j16] Q Are there any treanses or textbooks which relate {10] A Of PLAC?
117} specifically to the management of major toxic tort {1 Q Yes.
|18} lingarion? (12} A ldon't believe so.
{19] A | believe DRI published in one of its - it was [13} Q Is there anyone else in Monsanto s law
[20] either a magazine or one of its special publications a [14) department, other than vourself or Mr. Berendt. who is
[21] couple of years ago, an article on the defense of toxic [15] either presently or at some ame has been a member of PLAC.
[22) tort litigation, Itis a topic that is addressed (16} A I don’t believe so.
Page 13 [17) Q When you became a member but before vou became
{11 periodically in publications like the BNA Toxics Law {18} partof the executive comminee, did vou have anv
Report {19} responsibilities as a member?
{21 or the Mealey’s Toxics Litigation Report or something (20} A When | first became 2 member of PLAC, | wason
like [21] thecase selection committee. That was my first
(3| that. (22] affiliation with PLAC.
|4] There are several publications of that nature, Page 16
[S] Mealey’s, the BNA publication that | referred to and [ty Q And what was - can vou describe that
6] others, that track cases, toxic tort cases, and contain [2) responsibility for me.
(7} commentaries on various aspects of tort law or 13) A The case selection committee is a committee of
management [4] inside corporate counsel who review pending cases to
[8] of toxic tort cases. Various aspects of that have been {5] determine which present issues that are significant and
[9] treated by organizations like the Product Liability [6] meritorious enough to warrant PLAC’s participation as
{10) Advisory Council, PLAC, and other groups that are an
{11] interested in the development of the law of torts and [7] amicus in the appellate process.
112} product liability. (8 Q Does the case selection committee also
113} Q What is the Product Liability Advisory Council? (9] participate in drafring the amicus briefs?
|14} A It’s a group of legal professionais engaged in [10] A Yes,
[15] the defense, either 2s inside counsel or outside counsel, [11) Q Did you personally participate in drafting amicus
[16] of product liability cases. The main function of PLAC is {12] briefs for PLAC?
[17] to -it’s twofold really. It is to provide amicus briefs (13) A Yes.
{18] oa significant issues of product liability facing appellate [14] Q How many?
{19] courts, both at the state and federal ievel, and to provide (15} A The year | was on that committee, | acted as
{20] information and education to its members on the law of (16] lisison for, I believe, three or four different cases.
21} products liability. nn Q Can you tell me what issues you wrote about?
(22) Q Are you a member of PLAC? (18} A The briefs addressed protection of trade secret
Page 14 (19) information, the issue of open and obvious danger as it
11 A I’m on the executive committee. [20) interacts with the failure to warn, an issue on spoliation
2] Q How long have you been a member of PLAC? [21) of evidence by a plaintiff”s expert and, of course, my
13) A Four years now. {22) favorite, which is junk sigss.
14) Q What are the requirements of membership in PLAC? Page 17
151 A Being a lawyer, an in-house ~ there are two m MR. KRAMER: I'm sorry, | couldn’t hear that.
[6] classes of members. There are corporate members and (2] THE WITNESS: Junk signs.
{7) sustsining members. For s corporate member, the {3 BY MR. LEIMKUHLER:
{8] requirement is that you be involved in the defense of {4} Q Did you participate in the Merrill/Dow case as
{91 product Uability litigation. For 8 sustaining member, {S) amicus?
[10] thatis s person in outside practice, the requirement is (6) A PLAC submitted s brief on the Daubert case. 1
[11] that the sttorney be engaged in the defense of product [7) wasn’t on case selection at that time, but { did see and
{12} liability litigation as an outside counsel. Membership is [8] comment on a copy of the draft brief before it was
[13] by invitation. (9] submitted.
[14] Q Was there anyone else - withdraw the question. {10} Q You were on the case selection committee for one
(15]) I take it when you became a member, it was by {11] year. Did you have another commirtee assignment after
{16) invitarion? [12] that?
17 A That’s correct. 13) A The executive committee.
118] MR. LEIMKUHLER: Off the record. (14) Q What are the prerequisites of membership on the
119) (Discussion off the record.) {15] executive committee?
[20) BY MR. LEIMKUHLER: {16} A Having been a member of the case selection - |
ACE-FEDERAL REPORTERS, INC. 202-347-3700 Page 12 to Page 1
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{17] believe all the members of the executive committee have [7] arethe main ones that | can think of that affect the areu
(18] heen on the case selection committee and been invited to [8] of my interest.
119] hecome a member of the executive committee. 9] @Q Let me draw the quesnion a littie bit more
(20} Q How large is the executive commitiee ? 110} narrowly. Do any of the action groups address issues
21 A 1 think there are 12 members. That includes the [11] relating to managemeni of toxic tort litiganon to the
[22] executive director of PLAC. {12} extent it concerns efficiency in litiganion and containmen;
Page 18 {13} of defense costs?
(1) Q Do vou know what the overall membership of PLAC [14] A No.
2} is? - [15) Q Does any of vour work with PLAC involve issues of
(31 A There are 100 corporate members and 300 116] maintaining the efficiency of the litigation of toxic tort
{4] sustaining members. {(17) mauers or of containing defense costs?
(5] Q Your participarion in the executive committee did (18] A Efficiency, yes, because | believe certainly in
16} notinvolve an elecrion? [19] the area of expert witness — the admissibility of
| A No. {20} scientific expert witness testimony and the discovery
(8] Q It was purely by invitation? (21} disclosureissues that are ongoing at the present time
(9] A Purely by invitation of the members of the {22]) regarding the proposed amendments to Rule 26, I think
|10} executive committee. those
[ QO Do vou have a particular title within the Page 21
[12] execunive committee? {11 go to the efficiency of the litigation process overall.
{13} A No. 2] Cost containment, there is no committee that I know of
(14] Q Do you have a particular function within the (3] within PLAC that deals specifically with that issue.
{15} executive committee? (4] Q! understand how rule changes could affect
[16] A Other than to be a member and go to the |5) efficiency of litiganion. My question really is addressed
[17] meetings? No. [6] more to, given a certain playing field in lirigation. does
{18] Q What is the executive committee's responsibility ? (7] PLACin any way address issues of how corporate counsel
(19 A We are responsible for the day-to-day operations can
[20} of the organization, planning for meetings. We have [8] berter control the defense costs that are incurred in
[21] meetings twice a year, getting reports from the case {91 connection with toxic tort cases.
[22] selection committee on issues that they are participating {10 A On that specific narrow issue? No, not that ’'m
Page 19 [11] awareof. No group has that as its sole focus.
{11 in, hearing from our action groups which are - I would (12} Q Or relates in any way to issues concerning the
(2] analogize them to various sections of the ABA litigation {13] control of defense costs?
[3] section — which focus on particular subject matters of {14] A Again, on that very narrow issue, I’m not aware
[4] interest to people in litigation practice. {15} of any group that has that as its sole focus.
{51 Q@ Anything else? (16} Q Does any aspect of your involvement in PLAC
{6} A We hear reports from our tressurer on budget and | (17] involve issues concerning analysis of settlement?
[7] get an annual report from the auditors, that our books (18] A That’s a topic that’s frequently discussed,
and (19} certainly at the meetings, and I believe that one of the
i8] records arein order. It’s an administrative committee. {20} firms in PLAC in connection with one of the PLAC
(91 Q Are there any action groups within PLAC which members
[10] deal specificallv with the management of toxic tort {21] developed a pilot program for the early analysis and
(11] lingarion? [22] evaluation of claims for settiement.
{12 A As 2 topic — as a discrete topic, no. Many of Page 22
(13} the areas touch on issues that affect the management of (1] MR. LEIMKUHLER: !'m sorry, can you read that
{t4}) toxic tort litigation, {2] back for me.
{15} Q Can you give me some examples of those? {31 (The reporter read the record as requested.)
[16} A The experts of evideace committee, which has been (4] BY MR. LEIMKUHLER:
{17) focused on the developmeat of the law ia the admissibility {5 Q Can you describe what the pilot program consisted
[18] of scientific evidence, principally in toxic tort cases; 6] of?
[19] thecivil procedure committee, which has been focusingon | (7] A1 just have a general awsreaess of this,
120} the proposed smendments io Rule 26 and automatic {8] Mr. Leimkuhler, but it was, to my recollection,
disclosure [9] identification of a particular type of case that this
[21] as opposed to the more traditional discovery we’re all {10) corporate member had on a fairly repetitive basis, certain
used {11} activities that counsel were to perform as a matter of
{22} to as lawyers. There'sthe AL] committee, which is [12] first priority, certain records that were to be obtained,
working [13] certsin information that was to be obtained from the
. Page 20 {14} plaintiff in the case snd submitted to 2 member of the law
(1} with — not working with, but commeating on, formulating | (15] staff of the corporate member. And then that case would
a be
{21 PLAC position with respect to the proposed revision of {16] analyzed to determine whether it was one in which
the {17] settiement should be pursued as a matter of first priority
{3] restatement of torts. There is a committee that is focused [18] or whether the case should be, rather resisted vigorously
{4] on the issue of protective orders and efforts to convince [19] om the merits.
15] the courts of the legitimacy of protecting inteliectual (20) Q Did you have any individual involvement in that
[6) property, possession and propriety of manufacturers. [21] study?
Those (22] A Not individual, no. Agsin, as | said, | was
Page 17 to Page 22 202-347-370C ACE-FEDERAL REPORTERS, INC.
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xS

Page 23 {19 Q You said vou also spoke at a TIPS semunar’
{1) awareof it in general and heard and participated in some 20] A Yes.
{2] discussion with respect to results in terms of cost 21} Q That’s all caps, T-I-P-S. Can vou tell me what
13} containment and efficiencies that this particular member 22) the topics were that vou addressed?
[4] believed resulted from the use of that program. Page 26
15} Q Did you learn anything about settlement analysis 1} A I spoke at one TIPS seminar that was last
(6] from this pilot studv that you applied to your work at [2] September in New York, and | addressed the issue
|7} Monsanto? relating
18 Al don’t recall anything specific that | learned {3] totheinside counsel’s role in the management of
{9} from that. It was a piece of information that, in {4] litigation, particularly toxic tort litigation.
(10] appropriate circumstances, provided a model for a 5] Q Was that presentanon sumitar to the seminar that
method (6] vou spoke at for the linganion secnon?
{11] thatcould be used to analyze cases to determine whether N A Yes.
[12] they should be settled or resisted on the merits. 18] Q Similar in content?
(13} Q Do vou know whether that model - withdrawn. 19} A Similar in content, yes.
(14} Did vou or anvone else at Monsanto apply that {10] Q Other than ABA seminars, have you spoken at any
[15] model 1o any of the Brio private actions that are at issue {11] other continuing legal education seminars or seminars of
|16} nthis case? {12} any kind?
117 A The model was not appropriate for application to {13} A No - let me take that back. Yes, I havespoken
|18) these kinds of cases, [14] attwo in-house Monsanto seminars for the members of
{19} Q Does PLAC sponsor seminars? the
{20} A Yes. {15} Monsanto law department.
{21} Q Have you spoken at any of these seminars ! [16] Q What were the subjects vou addressed at the
{22 A Not at a PLAC seminar, no. [17) in-house seminars?’
Page 24 (18] A The application of computer technology to large
] Q Have you attended any of the PLAC seminars’? [19] toxic tort cases that, of course, everybody in-house at
2] A Yes. {20] Monsanto was aware of, the Agent Orange case and the
13 Q At any of the PLAC seminars that you attended, dioxin :
[4] has the issue of overseeing litigation costs in toxic tort {21] casesthat we had. And I addressed the — what precisely
[S) cases been addressed? [22] was theissue? It was right after the Bhopal incident, und
16) A It’s been touched on. [ don’t recall any talk Page 27
[7] that focused specifically on that narrow subject. [1] it was kind of a two-topic discussion of the legal
18} Q Have any seminars that you attended addressed the {2] standards applicable to the chemistry in connection with
(9) issue of analyzing the potential settlement of toxic tort [3] issues like mass exposures, which was a very current
(10} cases? topic,
[t A Are you speaking of PLAC now or just any (4) and what some of the things that Monsanto had donein
[12] seminar? the
[13) Q PLAC. {51 wake of that to assure ourselves that a similar situation
{14} Al don’t recall that just in terms of toxic tort {6) would not occur with any of our operations.
[15) cases, Mr. Leimkuhler. n Q Can you think of any other seminars that vou 've
{16} Q Are you a member of anv other organizations of a {8] spoken at other than the ones you 've just mentioned ?
117) similar nature to PLAC, and | don 't necessarilv mean by 19} A Those are all that I can recall, Mr. Leimkuhler.
18] subject matter, but organizations such as Bar commitiees? [10] Q At the seminars where the topics of the
119} A I’m a member of the American Bar Associstion {11] management of toxic tort litigation were addressed by you,
{20 litigation section and I believe the corporate counsel (12] can you tell me the specific issues that you discussed, 10
{21] subgroup of the litigation section. I think I paid my dues {13} the best of your recollection?
122} for that this year. [14) A Sure. Several. First of all, the need for
Page 25 {15] in-house counsel to be invoived in the management, the
il Q Can you describe your activities in the ABA {16] day-to-day decisionmaking with respect to significant
{2] linigarion section? [17] cases; to meet and confer with counsel to set clear lines
13 Al attend seminars. Occasionsily, | speak at [18] of communication; to agree upon strategy and how
[4) litigation section, the corporste counsel section strategy
[5] semimars. I've also spoken at a tort and insurance (19] isto be implemented; to provide for the appropriate and
6] practice section seminsar. (20] regular flow of communications, both from counsel inside
(M Q What topics have you spoken on as part of the {21] thecompany and from inside the company back to outside
{8] corporate council subsection of the lirigation section of {22] counsel; the necessity for inside counsel to be familiar
{9) the ABA? Page 28
{10) Al have addressed management of litigation, the (1) with the main scientific issues involved in toxic tort
{111 toxic tort litigation. 1 have addressed use of computer (2] cases that inside counsel may be responsible for
{12} support to control costs and assure accuracy and {3] supervising, and in general, how Monsaato has met that
113] consistency, particularly in discovery responses. 1've {4] chalienge; the importance of knowing the identity of your
[14] addressed the issue of the admissibility of scientific [5] adversary’s expert witness, chief, medical or scientific
[15] evidence in toxic tort cases. I’ve addressed the issue of [6] witness and some thoughts on how to go about obtaining
{16} the useof jury consultants in evaluating and developing (71 material for effective cross-examination; the importance
{17} strategies for the defease of toxic tort cases. And that’s of
{18] alllcam recall at the momest. (8] outside counsel being efficient, prompt when projects are
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{9] inthe works, and the importance for inside counsel i A It wasn’t 2 seminar. It was, | think, about a
{10} carefuily to scrutinize costs; to assure that work being {2] 20-or 25-minute talk in 2 three-day seminar.
{11] done by outside counsel is both appropriate in terms of 13 Q Did the talk that vou gave at the linganon
the | 14] secrion seminar differ in any respect from the talk thar
[12] type of case being undertaken and also, that it’s not {S] you gave before the TIPS section semuinar !
{13] something that with a little bit of planning and effort can {6} A 1 think they were approximately the same. They
{14] be done by in-house personnel at more reasonable cost; {7] addressed generally the same kinds of issues.
also o (8] Q Was there a separate outline that vou prepared
{15} giving outside counsel a view of the role of an inside {9] for distribution at the TIPS seminar?
[16] lawyer in terms of communicating with senior 110 A Yes.
munagement and 11 Q And do you know whether you have a copv of that
{17] theclient and what’s important in that regard. Those, in [12] outline?
{18] general, arethe topics. 113) A | may have. | think it was included in the
119} MR. LEIMKUHLER: Let's go off the record for a (14] handouts from that seminar.
{20] moment. {15} MR. LEIMKUHLER: With regard to that, with
121 (Discussion off the record.) regard
[22 BY MR. LEIMKUHLER: {16] to both the litigation section and TIPS section semuinars,
Page 29 {171 if you could undertake to determine whether you have
(11 Q Do you recall the points that you made at the copies
[2] seminar concerning the management of toxic tort cases that {18} of those outlines.
[3] concerned the inside counsel's scrutiny of costs incurred 119] MR. TRACEY: From what the witness is saying, my
|4] by outside counsel? [20] understanding is that if they exist, they would be in his
{5} A1don’t recall the precise words I used, if (21} files, and we'll undertake to look through his files to
{6} that's your question. . {22} determine if, in fact, we have them.
171 0 No, that’s not. You had identified two general Page 32
(8] areas that vou addressed. One was whether the expenditures n BY MR. LEIMKUHLER:
191 were appropriate for the type of case involved, and second, [2] Q Do you recall the date of the litigation section
110} whether work being done by outside counsel would be more {3) seminar concerning management of toxic tort lirigation?
{11} efficiently done by inside counsel. 4] Not the precise date, but the approximate date.
{12) A Right. [5) A It was in about '88 or ’89, Mr. Leimkuhler. |
113} Q Let's take the first one. Do you know what {61 think that’s when it was.
[14) points you made in connection with ensuring that the costs ¥ Q What about the TIPS seminar?
[15] expended by outside counsel were appropriate for the type (8] A The TIPS seminar was last September.
(16] of case? 9] Q September '92?
(17 A That was a general thought, and I believe the {10] A Yes.
(18] point | made there was counsel needed to keep in mind, (11} Q Could you describe the points that you made at
[19] ultimately, what the value of the case would be, and thata | [12] the litigation seminar concerning the use of computer
[20] 48-state or 50-state survey on a particular legal topic {13) support to control costs?
[21] might be appropriate in one case but totally [14] A Again, that was a short topic, in the area of 20
inappropriate 115] to 25 minutes, describing what I call at Monsanto our
{22) in another case or a different kind of case. And again, in "PCB '
Page 30 (16] discovery database," which in essence, contains all of the
(1] thatgeneral vein, it is appropriate and I think probably {17) interrogatories that have been posed to us, the answers
(2} incumbent upon inside counsel not to reinvent the wheel {18} that we had given to those interrogatories, the demands
[3] every time a project is undertaken. for
{4} For example, research of that nature which is (191 production of documents that have been made and our
[S] done in one case ought to be available, and it ought to be (20] responses to those demands, and an explanation of how
(6] part of inside counsel’s job to see that that kind of we
[7] research is available to other counsel in other parts of {21] setthat up, why we set it up, and again, in general terms,
(8] the country who may be handling cases for your company | (22] how it has helped us in terms of both efficiency and
that Page 33
[9) face similsr issues, as an example of the kind of [1] consistency in responding to discovery in that type of
110] efficiency | was talking about. {2] case, PCB cagse.
[ Q Did you prepare an outline that was distributed? (31 Q Was that database set up in-house?
(12} A | believe s, yes. 14] A Yes.
[13] Q Do you still have a copy of it in your files? (51 Q Does a similar database exist for the Brio
[14) A | don’t know the answer to that. | don’t know {6) actions?
{15] whether it’s still there or not. 7. A Not in-house, no. I don’t know whether it would
[16] MR. LEIMKUHLER: Peter, I'd like to get a copy of 8] at home. Primm has — they probably have the answers on
(17] that. 8
(18) MR. TRACEY: To the extent that it exists, we'll 9] word-processing system, but I don’t know that thereisa -
[19) undertake to look for it. 110} 1 know there is not a computerized database of those
120] MR. LEIMKUHLER: Sure. {11} responses, fully complete computerized database of those
121] BY MR. LEIMKUHLER: {12] responses. We have some on a database but not ai!
122 Q Did the seminar that you gave - them.
Page 31 {13) Q With regard to - withdraw the question.
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(14) Tell me what points you made at the computer |S) moraing session at one of their programs, I believe, that
[1S] support semunar as they concerned the control of defense {6] deait with, in general, litigation management and cost
{16] cosis. [7} coatrol.
{17 A Are you talking about the one in-house? 18] Quite frankly, it’s my experience that whenever |
118) QO No, the ABA seminar. [9] gotoan ABA seminar, TIPS seminar or corporate counsel
{19} A That was the one that | was talking about, the [10] seminar, that there will be one or more speakers who
120] use of that discovery database as a means of conserving {11} address issues of how to control outside counsel costs.
the - [12] Q I think you identified three ABA seminars, an LS/
121} time of outside counsel in framing responses to discovery [13) seminar and then a PLAC seminar at which these issues were
{221 und identifying a core set of documents which would be {14] addressed by speakers, is that right?
Page 34 {15] A That I can recall at the moment, yes, apart from

|1] respoasive to particular types of discovery demands. {16} seminars in which | was a speaker.
Both (17 Q How long were the talks that were given by the

12i of those result in significant savings in outside legal (18] cost control speakers at each of those seminars?

3] costs. ' {19] A Typically, they’re 20- to 25-minute

4] Q Did any aspect of vour talk on jury consultants {20) presentations.

|5] concern cost control? 21 Q Are there any aspects of your formal educanon

16) A I touched on the cost control as an aspect of the [22] thatvou consider to bear directly on the issue of

[7} appropriate use of a jury consuitant, yes. Page 37

{8} Q Can you tell me what you recall discussing (1] controlling the costs incurred by outside counsel”

[91 concerning cost control in that context? 2} A No. Unfortunately, it’s my experience that law
{10} A In general, | guess my comments were twofold in {31 school doesn’t do much to prepare you to practice law
(11} that regard. First, it was my recommendation that if 2 other
[12] jury consultant isto be employed in a case, the consultant {4} than acquaint you generaliy with legal topics, show you
[13] should be employed earlier rather than later so that [S] where the library is.

(14} important things can be explored, and discovery needs (6] MR. LEIMKUHLER: Off the record.
with M (Discussion off the record.)
{15] respect to those things and issues can be identified and i8] BY MR. LEIMKUHLER:
{16) addressed earlier rather than later. )] Q Have I exhausted your recollection of the
17 Second, I guess the primary importance of the use {10] seminars at which you 've spoken concerning issues of etther
(18] of a jury consultant is to assess the recent activity of a [11} cost control or analysis of settlement?
(19] likely jury to the particular things that in my case, and {12 Al believe so, yes. [ can’t recall anything as |
120} in the defense of toxic tort cases, we are likely to {13) sit here.
{21] address to the jury in thecompany’s defense; whether (14) Q Have you, in fact, spoken at a seminar concerning
there {15) settlement analysis?
{22] are particular portions of the defense that a jury is {16] A Not specifically, no. | have addressed the
Page 35 [17] topic, again, as part of a group of topics related to

{1} likely to find credible or not credible; if not credible, (18] management of litigation. But [ have not spoken

{2] how to go about addressing that particular issue in the (19} specificaily and solely on that as the single topic of the
way [20] presentation. )

(3] thejury can understand it better, that we can [21] Q You're referring to the two semunars at which vou
communicate [22] spoke on management of toxic tort cases?

[4] it better to a jury; and ultimately, to assess the value of Page 38

{5] the case in terms of our opportunity to prevail, or if m A That’s correct.

[6] we’re not going to prevail, what a range of potentizl loss {2} Q Tell me the points that you made concerning

{71 might be to the company. (3] settlement analysis in the context of those seminar talks.

(8} Q Have you attended any seminars, other than those (4} A In geaeral, that settiement is a topic that needs

(9] at which you've spoken, where the issue of controlling [51 to be addressed with management, that it’s important for
[10) defense costs has been the subject of a talk? (6] inside counsel to keep his or her management apprised of
] A Certainly. (71 both the progress of litigation and the expectation as to
{12) @ Can you identify which of those you 've attended ? {3] outcome; and I guess what | would call the company’s
[13] A D’ve attended a couple of litigation section {9] exposure, what it might cost if an adverse verdict is
[14] seminars, ome bere in Washington. I don’t recall whether | (10] returned, and in conjunction with that, what counsel’s
[15} theother ome was in New York or California - I just don’t (11] estimation of the settlement value of the case is; that it
{16] recall, it’s been several years ago — at which s speaker [12}) is important for inside counsel to keep in mind that in a
{17} or maybe two speakers addressed the issue of techniques (13] business view, the ecopomic value of the case is a very
{18) that had been employed by that individual, typically (14) important consideration in determining what strategy is
119] in-house counsel, to supervise and control costs for - to
20) outside counsel. (15] be employed, and that, | believe, it is part of inside
{21 I attended a seminar given by Litigation {16} counsel’s duty to keep a= open mind with respect to the
{22] Sciences, at which, not surprisingly, they advocated useof | [17] settlement of cases.

Page 36 (18) Q Did your talk include - withdrawn.

{1] jury consultants, and in particulsr, Litigation Sciences, (19} Did the 1alks that you gave at the litigation

12] in an effort to assist in litigation strategy and ideatify [20] secrion and TIPS section seminars include discussion of

{3) costsavings. PLAC has had - well, I mentioned the case [211 parameters to consider in determining whether or not a

{4) settiement pilot program earlier, and that was partof a [22] settiement is advisable?
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i A I touched on that, yes.
124 Q In what respect?
13} A That in evaluating the settlement potential of

{4} the case, simply aside from the money involved, other

{5} considerations might come into piay, such as, if your

{6} client is faced with s product or 2 situstion in which

{71 similar cases are likely to be filed in the same

18} jurisdiction or other jurisdictions around the country,

{9} thatit's important to take a broad view of the litigation
{10] and not focus narrowly on an individual case, that that
can
{111 affect how a case appropriately is valued for settlement
{12} purposes. And I think [ may have commented on just a
{13} personal dynamic that is sometimes involved, that
extreme
{14] antagonism of counsel is typically counterproductive to
the
{15) resolution of the case that should be settled.
{16} Q At any of the talks that vou 've given, have you
{17} addressed parameters to be considered in arriving ata
[18] specific amount or specific range that would be considered
{19] a reasonable settiement amount?
{20} A Other than simply to encourage counsel to have in
{211 mind, as part of that judgment, the company’s exposure
or
[22] client’s exposure to an adverse verdict, I'm always on the

Page 40
{1] defense side in these cases, so that’s my evaluation.
(2] That’s the only specific comment { can recall making in
3] that regard.
{4} © Inother words, none of your talks included the
{5} discussion of here's how you go about determining whether a
{6} particular set amount is reasonable or unreasonable?
m A That’s correct.
18} Q Have you attended any seminars or received any
{9) other training at which the issue of evaluaring settlement
{10} has been discussed?
[ERA] A Yes. [ believe a couple of the seminars that I
{12} have attended have had peopie who’ve addressed that.

{13} Q@ Can you tefl me what the nature of those
(14} discussions were?
[15] A The most recent one was the September 1992 TIPS

{16} seminar in which there was a panel discussion from the
{T7] plaintiffs’ and the deféndants’ perspective in evaluating
{18] cases for settiement. I can’t recall specifically. |

{191 think Stan Chesley was on the pauel, and I can’t recali
who

{201 all else was on there. | remember Mr. Chesley becsuse he
{21} arrived late, spoke out of order and left early.

{22} () He probably had amother settlement to catch -

Page 41

{1} another seminar to catch.

{2 A He had snother case he was trying to settle. 1

{31 recall his explanation.

{4} Q Any others you can remember?

{51 A I know that ~ | believe that the seminar that |

{6] attended here in Washington severs] years ago had 2

{71 discussion of the settlement of cases, and I can’t

{8} recail -1 think Tom Henderson was on one of those

{9} panels. I recall him because I frequently see him on the
{10} other side of cases. There may have been others,
{111 Mr. Leimkuhler. 1 just don’t recall them specifically at
{12) this time.
113} Q About how long did these discussions last? Were
{14} these in the 20- to 25-minute range?

{15} A The individual presentstions were in the 20- to
{16} 25-minute range, and the paneis would last anywhere
from an

{171 hour to two hours, depending on the number of speskers
and

{18} the time allotted.

(19§ Q Other than PLAC and the ABA, are there any other
{20] professional organizations that vou belong 1o’
121} A I’m 2 member of the Bar Associstion of
{22]) Metropolitan St. Louis.
Page 42
{1y Q Are you an acnive member !
121 A 1 occasionally go to meetings. 'm not terribly
{31 involved with that organization.
{4} Q Have you ever attended any seminars sponsored by
{5} that Bar association, either as a speaker or as an
{6] auendee?
{7} A Yes, | did attend a seminar they gave. It's been

{8} several years sgo, and I can’t recall what the topic wus.
{91 Ican remember going, but | don’t remember what

{10] specifically the topics were, It was in St. Louis,

{11} obviously.

{12} Q Did the topic have anything to do with the
{131 management of toxic tort cases?
{14} A | don’t believe so. | believe it was in

{15) connection with recently revised Missouri court rules,
and

{16] there wsas a presentation given on legal ethics, conflicts
{17} of interest in representing different interests as it

{18) applied to ~ I believe as it applied to CERCLA cages.

{19} Q Any other organizations?
{20} A No.
21} Q Did you ever give a seminar for the Bar
{22} Association of St. Louis?
Page 43

23] A No.

{21 Q Have you written any legal arricles?

{3 A No - well, let me - some of the discussions

{4] that I have given at seminar appear in the written

{5 materials. I coauthored an article on the medical

[6] monitoring claim that arose in one of my cases.

7 MR. LEIMKUHLER: Peter. et me just make a

[8] blanket request for any articles that Mr. Bistline has

{9] written or any outlines that he’s prepared to the extent
[10] that they still exist in his files or that you otherwise
{l1] have accessto.

{12} MR. TRACEY: We'll make that search.

(13} MR. LEIMKUHLER: Okay.

(14} BY MR. LEIMKUHLER:

{15} Q Have you participated in any way in the creation

{161 of any articles other than to the extens the outlines would
{171 be considered articles?

{18} A No.

(19} Q Have you parricipated in the prepararnion of any
{20} textbooks or case books or treatises?

211 A No.

{22) Q By the way, with regard o the in-house seminar,

: Page 44
{1} did you prepare an outline for the rwo in-house seminars
{2] thatyougave?

{3} A Yes.

{4} MR. LEIMKUHLER: And Peter, I'd like to have

{5} those included in the materiais that are the subject of our
{61 request.

in MR. TRACEY: These are the in-house seminars that
{8} were done for the law department?
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191 THE WITNESS: Yes. 16} A He didn’t join Monsanto to be a litigation
[10] MR. TRACEY: Without taking a position here - | (7] lawyer. It just kind of worked out that way for him.
{11] would like to take it under advisement because | think (8} Q What was Mr. Krchma 's interest as vou undersiand
{12] there may be an attorney-client issue to the extent those 9) a?
{13| appeared solely for internal use in the law department. So (10 A Mr. Krchma is an environmental lawyer, but he
|14] | won’tsay no, but | would like at this point to take that {11] handles CERCLA litigation and has a great deal of
{15} under advisement. expertise
116} MR. LEIMKUHLER: Without agreeing that any {12} inthatarea. But Dave Saively, Cornell Boggs, Michae!
{17} privifege would attach, you certainly are free to take {13} Newport, Marty Zucker, all members of Monsanto's
[18] whatever position you want. | litigation
119} MR. TRACEY: | understand. | {14} group, are all experienced managers of this kind of
(20] BY MR. LEIMKUHLER: | (151 litigation.
21 Q Earlier vou mennoned arficles or commentaries [16] Q Do you recognize anvone in the academic arena as
122 that appear in Mealey's or in the BNA Toxic Torts Report 117} having expernse similar in nature and quality to vours?
Page 45 [18] A l don’t know if Don Elliott is still with Yale
|1] relating to the field of management of roxic tort cases. [19} law school or not. I think he’s with Fried, Frank or
12] Are there anv articles in particular that you {20] counselto Fried, Frank in New York at this point, but |
3] consider to be learned or authoritative concerning the {21] believe he’s stiil teaching civil procedure at Yale. He
[4] management of toxic tort cases? {22] certainly has 2 high degree of expertise in this area.
151 A None that | can identify for you offhand, no. Page 48
16} Q Or articles that, from your understanding, are {1} Q In the management of 1oxic tort cases?
7] considered to be standard works in the area of the {2} A In the management of toxic tort cases, He
18] management of toxic tort cases? [3) consuited with General Electric for several years in a
191 A Not that | can think of at this moment, no. [4] hands-on capacity in assisting them with the management
[10] Q Any arricles that you can identifv that you, in of
|11) particular, have relied upon in your work in the area of (5] their cases.
[12) managing toxic tort cases? 16} Q And that management would include cost control
{13) A No, {7} issues?
114} Q How about any books or treatises? Are there any 8} A Yes.
{1S] that address the issue of the management of toxic tort 91 Q And settlement analysis issues?
[16] cases that you consider to be particularty learned or {10} Al assume so, yes.
[1N particularly useful to you in your work? {11 Q Are there any lawyers who work for insurance
{18) A No. {12] companies thatyou believe have expertise similar in nature
19 Q Are there any articles or books or Ireatises that [13) and quality to yours?
[20] vou keep in your office or keep in a location that are [14) A 1 don’t deal with lawyers who work for insurance
[21]1 easity accessible to you for your use in managing toxic [15) companies very much. | deal much more with in-house
|22} tortcases? [16) counsel at others in my industry and, through PLAC, with
Page 46 {17) other in-house counsel in other industries, so ['m just not
11 A On that particular topic? {18] as familiar with insurance company law staffs as | am
12) Q Yes. with
{3] A No. (19} industry law staff.
14] Q Are there other individuals in the legal (20] Q Notwithstanding any personal knowledge, are there
[S) profession that you consider to have expertise in the {21) lawyers who work for insurance companies that have a
[6] management of toxic tort cases that is similar in quality {22) reputation as having expertise in the area of managing
{71 to the expertise that you profess to have? Page 49
(8) A Yes. [1] toxic tort cases?
191 Q@ Can you identify some of those people? 121 A | personally don’t know of anyone,
{10} A Certainly. At Geaersl Electric, there’s a fellow (31 Mr. Leimkuhler.
111) Idesl with ali the time named Tom Hill, a fellow named (4} Q Do you employ any type of methodology to
{12] Doug Berth at Westinghouse, Jim Schomper at du Pont - (5] determine whether defense costs are reasonable and
[13] du Pont cbviously has a very large in-house law staff — [6] necessary?
(14} and | wish I could remember the name of the other fellow | n Al don’t have a written methodology that I follow.
{15] spokete frequeatly there, but his name escapes me at the 18} Q I'm not asking for a written methodology. I'm
{16] moment. Several individuals at Dow. I’m going to haveto | (9] asking you, in the context of practicing in your area of
{17] go back and look at my Rolodex. {10) expertise, is there a methodology that you follow to
(18] Q Is there anyone else at Monsanio who you consider {11) ascertain whether costs are reasonable and necessary?
{191 to have expertise of a similar quality to you? {12) A In general, yes.
{20} A Any of the lawyers in Monsanto’s litigation group [13} Q Could you describe that methodology for me.
{21} have expertise of varying degrees in the management of {14] A Certainly. Primarily, the criterion is one of
[22] these kinds of cases. Bob Berendt, my supervisor, is one [15] what is the potential exposure that the company faces in
Page 47 {16] any particular case, what are the issues involved and what
(1] of the best ] know anymore. Steve Krchma in the {17] is the quality of the opposing counsel. Those are the
(2) environmentsl group also has - although, I think, to some | {18] primary ingredients in determining what is going to be
[3) extent unwillingly, when he got involved in the Slaughter [19) required to defend a case, what level of expense will be
14) case - 2 great desl of expertise in this area. [20) necessary and whether that level of expense is reasonable
151 Q Why do you say unwillingly ? {21] in connection with, uitimately, the value of the case, what
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1221 would be required to settle the case or what the verdict [14) different story than if you get a first-year student out of
Page 50 (151 Houston’s law school who is plaintiff’s counsel. Once
[1] potentizlin the case would be. {16] you've practiced law for a2 while, once you've been in court
(21 Q Tell me how the potential exposure factors into [17) and seen cases tried, it's relatively easy to understand
131 those issues. (18) thatan intelligent, vigorous, aggressive representation of
14} A If we have a case in which the injuries alleged {19] the plaintiff is one which results in potential for higher
{5] are very minor, in which we are unlikely to see a case of a {20} verdicts for a plaintiff and higher defense costs for a
16] similar nature develop again, in which it is our 21] defendant.
assessment - 22) Q Are there any other factors other than the three
171 that the verdict potential of the case is very modest, it Page 53
18] doesn’t make much sense to spend hundreds of thousands [1} thatvou identified that vou consider in determining
of [2] whether the level of expenses are reasonable and necessary .
191 dollars in defense of that case. (31 A Well, the location in which the case is brought
[10] On the other hand, where a case is one which {4] is going to affect, certainly, the level of expense.
{11] presents very grievous alleged injuries, in which the |S] Associated with that, I guess, would be the court in which
[12] plaintiff for one reason or another may be very (6] thecaseis venued. | don’t know whether | mentioned this,
sympathetic (7] but again, the type of case involved here, whether this is
{13} and, in our opinion, have a lot of appeal to a potential {8} astand-alone case, one which doesn’t have implications
{14] jury, in which the quality of outside counsel on the other (9] other than just for the case itself, it’s not one that the
[15) sideis very high, and therefore, the value of the case [10) company is likely to see again for whatever reason, or is
[16] just in terms of what it’s going to take to settle and its [11] it a casethat is likely to — or allegations like it are
{17} verdict potential is high, then that kind of a case is one (12} likely to appear in other places with other plaintiffs.
{18} in which it is likely that outside counsel or defense costs {13) Q Anvy other factors?
119] aregoing to be high. It’s just going to take more to [14] A Not that | can think of at the moment.
[20] defend it. [15] Q So I take it with regard to the five items that
121 Q You identified the issues as one factor to be (16} you mentioned, the potential exposure, the issues involved.
[22] considered. (171 the quality of opposing counsel, the situs of the
Page 51 (18] litigarion and the particular court or its venue, those are
(1 A Right. {191 all things that you would need to know before you could
(2 Q Tell me how the issues involved impact the issue [20) assess the reasonableness and necessity of defense costs.
[31 ofthe reasonableness or necessity of defense costs. (21] Is that fair to say ?
141 A In a case where a company is likely to face cases 221 A Those are all issues that would go into my
15) of 2 similar nature, For exsmple, when | was in outside Page 54
(6] practice, I did a lot of defense work for General Motors, [1] evaluation of ther bleness and sity of defense
[7] and an allegation of a design defect in the General Motors {2) costs, yes.
(8] product was one which was viewed with a great deal of 3) Q Inorder to determine whether defense costs were
191 seriousness, because if a plaintiff were to prevail before [4] reasonable or necessary, would you need to know how many
[10) ajury on a claim that the design of & vehicle is {S] lawyers were being assigned to the case?
111 defective, there is the potential for that finding to be (6} A I’m having trouble with the question because -
(12] applied in other jurisdictions to stop General Motors {71 how many lawyers are assigned to a case is a function of
from {8] how serious the case is and how many are required. That
[131 litigating that again, which could create potentially, in is
[14] any event, massive liability. {9} something that | think is uitimately within the control of
[15] Similar clzims, basically claims which would stop [10) the managing in-house counsel, but certainly it’s possible
(r6] a defendant from contesting a liability issue that is {11] to overstaff a case. It’s also possible not to have enough
[17} likely to be faced again and again and again, is one which, | [12] lawyerson the case. I’ve been in both situations.
[18] in my view as a defense counsel, needs to be defended very | (13) Q I would assume that it's the role of in-house
{191 vigorously and which makes the case one in which - it’s {14] counsel to assess the nature and seriousness of the case,
[20] just a more serious case and one in which defense costs [15) and from there, make a determination of how many lawyers
are [16) appropriately should be staffed on the case. Is that fair
121} likely to.be higher rather than lower. (17 tosay?
(22) Q Any other way in which the issues involved impact {18) A That's correct.
Page 52 (19} Q So in order to know whether costs are reasonable,
1] the reasonableness or necessity of defense costs? [20) you would have 10 know how many lawyers were working on
12 A If the issues are novel or of first impression. the
{31 It’s obviously much more difficult and expensive when {21} case?
{4] you’retrying to convince a court of 2 novel propositionof | (22) A 1 think that kind of puts the cart before the
{51 law rather than applying settled law. . Page 55
[6) Q You identified the quality of opposing counsel as {1) horse, though. A serious case is going to require more
(7] the third primary factor. [2] assistance from counsel. A less serious case would
(8} A Yes, require
9 Q How does that impact your view of the [3] less by way of stafTfing.
[10] reasonableness or necessity of defense costs? 4) Q I understand that some cases will require more
iy A Well, | think anybody who has defended cases - (5] staffing than others, but for a particular case in which
[12] let me just take Texas as an example - would understand (6] you understand its nature, for you to determine whether the
{13] that if Joe Jamail is on the other side, it's quite a {7} costs being incurred by outside counsel are reasonable and
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(8] necessary, you would need 1o know how many lawyers outside Page 58
191 counsel has put on the case. Isn’t that fair to say? {11 case. It's not novel or complex in nature.
{110} A Well, I would certainly want to know what the (2} A It's very difficult, Mr. Leimkuhler. to speculate
{11] proposed staffing was and have a voice in the level of {31 inthe abstract about all of these circumstances. 1f whut
(12) staffing, yes. (4] you'retelling me is that if this is 4 question of what is
113} Q Looking at it in retrospect as well, that's one [5] the statute of limitations in 4 personal injury case and a
{14] factor you would need to know? (6] person 20 years out of law school has spent six hours or
[15] A | would want to assess the role played by any [7) seven hours researching that topic, I'd be on the phone
{16} particular lawyer that was active in the case. {8] asking what the heck is going on here. Soif that's your
{17 Q@ Would you also need to know anything about the [9] question, you're right. That’s not appropriate.
118] experience of the lawyers that were on the case? (10) MR. LEIMKUHLER: Off the record.
119) A Certainly. That’s a preliminary investigation [y (Discussion off the record.)
[20] that would occur, depending on circumstances. If [12] BY MR. LEIMKUHLER:
Monsanto (13) Q As a general matter, is it importani for vou to
121] didn’t have a lawyer in whom we had trust and confidence | [14] know, in assessing the reasonableness of defense costs,
in (15) what particular functions are being served bv what lawvers
[22] a particular area, we would certainly interview a number {16] and whether the funcnions being served are commensurate
of [17) with their experience? »
Page 56 {18) A That’s part of the staffing discussion, yes.
(1} lawyers for a new matter to determine who we felt best (19} Q In retrospect, in looking at the bills, that
2] represented our best interest in the case. {20) would be something that you would find important 10 know
13) Part of that evaluation would be, has the lawyer in
{4] handled particular cases of this nature before? if sheor (21) determining whether a bill was reasonable ?
5] he has, what’s the track record? Arethere references 122) A Certainly.
from Page 59
16] people, so to speak, that would help us assess that {1} Q Would vou need to know anything about how the
[7] particular lawyer’s confidence and abilities? {2] case was being staffed from a support point of view?
18] Q Let's assume that you 've selected a particular (3} A You mean ciericals or paralegals?
{91 firm based on the lawyer who 's going to be the lead for the 14} Q Secretaries, paralegals, clerks.
110] case. Within thas firm, would you need to know the {5} A Possibly, depending upon the case. If it werea
[11] experience of the lawyers assigned to the project to be (6] case involving a large number of documents which were
[12] able to ascertain whether the expenditures were reasonable [71 external to the company, then | would want to have some
{13) and necessary? [8) feel for who would be involved in handling those
[14) A Well, 1 don’t put it in the category of documents
{15] determining whether expenditures are reasonable or (9} and how they would be handied. Typically, aside from a
{16] necessary. | wouid put that in the category of whether {10} secretary and possibly a few paralegals, if a case does not
[17) it’s reasonable to assign that particular lawyer to the [11] involve a large number of documents externai to the
18] case. For example, if we have s very large, very serious (12] company, we usually try to keep the outside support staff
{19] case in which the verdict potential is in the millions of {13] as small as possible. Those are things that we do more
{20] dollars, it would not be my expectation that the {14) efficiently inside Monsanto.
[21) second-in-commsnd would be a person straight out of law | {15) Q In assessing the reasonableness of legal fees,
{22] school. {16} would it be important for you to know the rates that are
Page 57 [17) charged by the various lawyers and support staff who had
{1} On theother hand, if the case is very small and {18) been working on the case?
[2] doesn’t require a great desi of work and effort, [ wouldn’t | (19) A Certainly. That would go into the location of
{3) want the firm’s senior partner spending a great deal of {20] the case, where it’s brought. The general costs for legal
(4] timeon the matter. [21] services within that particular community is something
(5] Q What if you determined that a mid-level partner that
6] was in the library doing fairly basic, straightforward {22] goes into the calculus.
[7) legal research? Would you consider that expenditure 10 be Page 60
(8) a reasonable and necessary expenditure? 1] Q In determining whether legal bills or legal costs
(9 A It would depend upon the circumstances involved. [2) are reasonable, is it important for you to have familiarity
110] Q Can you explain thas? [3) with how long certain projects in a litigation should take
{1 A1fit’s 2 novel legal issue and one in which 4) alawyer?
(12) memoranda had beea circulsted that, for whatever reason | [5) A I’m not quite sure what you mean. Is your
had (6] question — well, let me just say | don’t really understand
{13] been found it needed additional work, and the individual {7} what your question is.
[14] partner that you had referred to, a mid-levei partner, was (8) Q In determining whether a particular charge was
115} anindividual who was known for his or her expertise in {91 reasonable, would it be important for you to know the
[16) writing briefs and doing legal research, | would consider {10) degree of work that customarily goes into a particular
(17] that appropriate. {11]) project or item of work?
(18} O What if it wasn 't a novel or - [12) A 1n other words, whether it’s a simple project
(19} A Novel or important issue in the case? {13] that should take a short period of time, a complicated
120) Q What if it were not novel - I don 't want to [14] project that’s going to take longer, involve a more senior
[21) sugges! that any issue in the case is not imporiant. But {15] person as opposed to a more junior person, those sorts o:
122] let's assume it's a fairly straightforward issue in the {16] things?
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(un Q Right. 113) A No. It’s because our policy is that we don’t pay
[18) A That goes into the review of the reasonableness [14] lawyers for - we don’t consider that Xerox machine to be u
119] of a charge, yes. [15] profit center for the law firm. That’s not something we
120} Q That is something that would be important for {16} pay for. That’s our policy.
211 vou? (1n Q So that policy does not go to the reasonableness
22} A ln g given case, yes. [18) or unreasonableness of the copy cost? It's simplv a matrter
Page 61 {19] of Monsanvo policy?
i Q Would it be important for you 1o know information [20) A That’s the manner in which I would approach it.
[2] concerning the types of experts that are needed for a {21} Q Is it important 10 take into consideration
(31 particular lirigation? [22] expenditures for hotels, car rentals, air travel in
14} A I think that would go to the issues in the case, Page 64
[5] yes. [1) determining whether legal costs are reasonable or
16} Q What about the rates for experts? Is that [2] necessary?
[7] something that you would normallv consider? (3] A We have guidelines. 1 think we went into this at
18 A It depends upon the type of injuries alleged, {4) oneof my prior deposition sessions, about the fact that we
{91 where the case is pending and who the experts are likely to {51 have guidelines on what we consider to be reasonabie.
110] be or will be on the other side. And
{11y Q What, ifanyvthing, do vou need to know about the {6] again, it depends upon the locaie.
112) costs of duplication services, either in the firm itself or n Q I'm not asking you to state Monsanto's corporate
[13] outside duplication? {8] policy. I'm asking what you believe 10 be reasonable or
[14) A It’s our general policy that the Xerox machine [9] unreasonabie and what is important to consider as an
[15] isn’t a profit center for a law firm. We pay reasonable {10] expert. So apart from what Monsanto's corporate practices
{16] costs for copying of documeants. If it’s more efficient to [11) are, would it be important for you in assessing the
{17} be done in an outside copy service, then that’s what we [12] reasonableness and necessity of costs to consider things
{18] aaticipate. [13}) suchas air travel, car rentals, hotels, those sorts of
{19 Q Do you have a view as to what a reasonable cost [14] expenditures?
[20] isfor copying services that are done by a firm? {15} A Let me make sure | understand what your question
21 A I’d have to ask my paralegal. She’s very good at (16] is. If your question is, is the level of those costs
22! that. . [17] something that | would consider important to look atin a
Page 62 {18] case, yes, and that would depend upon the kind of case
{1 Q But you don’t have a view on that at this time ? {19] that’sinvolved. Ifit’s a case in which experts are
12} A It depends upon where, what kind of service we're {20] located around the country, witnesses are located around
{3] talking about. If we're talking about copying, for [21] thecountry, then travel is necessary in the defense of the
{4] example, a large number of documents in which the [22) case. Butif everybody is located in one place and there's
documents Page 65
[5] areturned over to an outside vendor for copying, I think {1} alotof air travel going on, then that’s something that
[6] that the going rate, depending on locale, is anywhere from {2] any in-house lawyer would look at and say what's going on
{71 7to 11 cents a page, something in that range. If we’re (3] here? What’s being done?
(8} talking about in-house copying, if a lawyer is preparing (4] Q Those are issues that are important (o consider
(9] for a deposition and wants to copy & small group of [S] in determining whether costs are reasonable or not?
{10] documents in preparation for a deposition, charges for {6 A | think they are issues that everyone would
in-house Xeroxing vary from 10 to 20 cents & page in my (7] address. You say "important." | mean, on a rank order of
[12) experience, depending upon the firm and locale. (8] things, I think it’s more towards the bottom of the list
{13} Q Do you consider anything in that range to be {9) than toward the top, but it would certainly be something
[t4] reasonable? {10) that would be looked at.
{15) A Depending upon the locsle, yes. (i Q When you are looking at whether legal costs are
[16] Q What about in Houston? [12] reasonable or necessary, is it important for you to review
nn A [ think Houston is on the higher rather than the {13} all the invoices that are pr d for a particular
[18] lower end of the cost spectrum for legal services around [14) master?
{19] the country. (15 A Do you mean outside counsel’s statements?
[20] Q Do you consider it 1o be an unreasonable cost (16) Q Yes.
{21} whenever a firm's copy machine is being operated at a 1n A That is important for me to look at, yes.
122) profit? [18] Q What about bills that are submitted by other
Page 63 [19] vendors?
(1 A That’s certainly not what | anticipate from {20} A It would depend oz what type of service was being
2] outside counsel. {21} provided and the size of the expenditure involved.
(31 Q Would you consider that to be an unreasonable {22] Q What types of services and whas size of
{4] cost? . Page 66
(51 A If ] were aware that it were being done, | would (1} expenditures do you consider it important to review in
[6] seek to have that changed. That would not strike me as a {2) order to determine whether costs are reasonable or
{71 cost that | would consider to be one that we would pay. [3) necessary?
(8} Q Would you consider that cost to be unreasonable ? (4] A ln general, | view it as necessary for an inside
)] A Itis not one that | would pay. 1 would pay for (5] attorney to participate in the selection of expert
[10] the cost of copying and not for a profit on the copying. 6] witnesses and the determination of whether the fees
(11 Q Is that because you would consider any profit charged
(12] component to be an unreasonable cost? {7] by an expert witness and the amount of time spent by an
Page 60 to Page 66 202-347-3700 ACE-FEDERAL REPORTERS, INC.
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[8] expert witness working on 8 case are appropriate and

19] necessary tothecase. Certain types of support services,
{10} a decision whether, for example, a computerized
document
[11] support system is necessary and reasonabie, and if it is,
[12] what vendor will provide that support or will it be done
113] in-house by the law firm or by the client.
114} Q Any other vendors that -
15} - A ITwe’re talking about a case involving a large
[16) amount of documentation externali to the company,
perhaps a
[17] copying service, the pricing of copies, who's going to do
[18] it, what the per-page charge is, are we sure we're getting
119] the best deal we can get. Those are the things | would
120] want to inform myself about.
(21} Q Any others?
22 A Well, aside from testifying experts, | would 2iso

Page 67

[1] putin thecategory consuitants. That would be people
whom

[2] we would not expect to testify but who for one reason or

(3] another might be important for us to have working with us

[4) on a case, jury consultants or scientific advisors, those

[S] sorts of people. It may be necessary in some cases, It

|6} may not be in others.

{7 Q Any other vendors?

(8 A It depends upon where the case is. Do weneed an

{9 external war rcom? Is the trial remote from counsei’s
[10] office? Do we need a satellite office? If we need a
{11] satellite office, what sort of equipment needs to be there,
{12] what sort of personnel needs to be there?
13) Q Those are things that you would inform yourself
[14] of to determine whether the costs are reasonable?
|15} A To determine whether they’'re necessary, and if
|16} necessary, whether the costs are reasonable.
1mn Q To determine whether costs are reasonable or
[18] necessary, is it imporiant that there be sufficient
19) documentation of expenditures on invoices?
{20] A Certainly on outside counsel bills. On expert
|21] witness bills, some level of detsil, depending upon the
(22| individual involved, our prior experience with that

Page 68

(1] individual, the issues involved, a greater or lesser degree

(2] of detail may be required. Agsin, it wouild depend upon
the

{3] service being provided and the level of expenditure

{4} involved, how much detsil would be required to support
and

{S) justify the expenditure.

16] Q What kind of documentation on outside counsel

[N bills do you consider to be sufficient for you to determine

(8] the reasorableness and necessity of the cost?

191 A What costs, Mr. Leimkubler?
(10} Q The costs incurred by ~ the fees generated by
(11] outside counsel.

112} A We're talking now about fees and not

113) disbursements or costs of that nature?

(14) Q Right.

115 Al think it is necessary to have 2 description by

[16] day of the activities engaged in by the legal professional
{171 who is working on the case and the number of hours
devoted

[18] to those activities. The deseription has to be in

{19} sufficient detail to determine from the context of the bill
[20) what activity is being engaged in so | can assess whether
|21} the amount of time devoted by the individual invoived is

{22] justified.

Page 69

(1] Q What do vou mearn to sav "in the context of the

2] bill*?

(31 A 1t’s possibie to pluck - if we’re talking about

(4] a stack of bills, it’s possible to pluck an entry out of

(5] the bill and say this doesn’t teill me what this lawyer or

(6] this paralegai was doing. If | review the bill, it becomes

[7] perfectly obvious what the lawyer or paralegal was doing
in

18] the context of the bill. That’s what I meant in that

9] regard.
[10] Q Would a good vardsnck be that if vou could
{11} determine for yourself what the lawver or paralegal was
112} doing in the context of the bill. then the informanon
[13} given is sufficient, but if vou can 't determine what the
[14} lawyer or paralegal was doing, then it's insufficient’
(15} A That’s a good rule of thumb. Certainly,if [
{16} havea doubt when I review a bill as to what a lawyer was
[17) involved in or a paralegal was invoived in for the time
{18) billed, it’s my practice to make an inquiry of counsel to
{19] find out what was going on.
[20] Q Are there any other factors other than the ones
[21) that we 've discussed that you would need 10 know in order
[22) to determine whether legal costs were reasonable and

Page 70
[1) necessary?
12} A None that | can think of as | sit here.
3) Q Once you have all that information, what do vou

{4) do with it to determine whether bills are reasonable or

[S] necessary?

[6) A Well, it all goes into the manner in which |

(71 approach the handling of the case. Assessing the

[8] reasonableness and appropriateness of costs is one part
of

[9] that, but in the evaiuation of strategy and tactics and
10} determining what needs to be done to defend a case and in
[11] reviewing counsel’s bills to determine whether what we
have
|12) done and planned for has been done appropriately, all of
[13] those factors are brought to heuar in assessing the costs
{14] incurred.
[15] Q Do you believe that litigation budgets plav an
[16] important role in ensuring that the costs that are incurred
[17] for a particular litigation are reasonable and necessary?
18] A ldon’t have a lot of faith in litigation
{19] budgets, particularly for large, hotly contested cases.
{20} Q Why not?

(21} A A couple reasons. Firstof all, litigation is
{22} inherently unpredictable. A casecan gain a momentum of
Page 71

{1] its own that can be quite unanticipated at the outset. All
{2] of what happens in a case is simply not within the control
[3] of either side because the judge may have his or her own
[4] ideas about what should happen and when. That can hav
2
{5} dramatic impact on the level of costs incurred in the case
(6] snd ean be simply outside the ability to predict through a
{7} budgetary mechanism.
{8} i think it’s much more important in assessing the
{9) reasonableness and necessity of costs for the person
making
{10] that determination to be familiar with what’s going on in
(11] thecase, to take an active role in managing the case and
{12) making the decisions that need to be made.
{13} Q Are lingation budgets unnecessary to the
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[14] effecnive control of cosis to ensure that they 're 161 providing the service, obviously.
[15) reasonable and necessary? 7 Q Anything eise?
|16} A It depends upon what your definition of "budget" i8] A No. 1think that’s generally what is required.
{17} is. An overall estimate of the level of expenses that’s 19} Q Hourty rate? [ would assume vou would want
(18] likely to be incurred, I think, is useful in determining (10} that.
{19} whether what's happening is reasonable and necessary. {11) A That would appear somewhere on the bill. It
It’s [12] isn’t necessary in each case description. That’s
{20] certainly usefulin communicating with management and something
[21] getting them to understand what’s happening. Butldon’t | (13] we havean understanding with, typically with counsel.
{22] think it is necessary to sit down and prepare a lengthy, {14) Q With regard to disbursements, what's important to
Page 72 [1S] have on a bill from outside counsel?
|1} detailed budget for each case. (16} A You want to talk about what type of dishursement,
121 O How much detail in a budget is necessary? [17] because it depends upon the type of disbursement.
3] A Well, in most cases, in my experience, very 118) Q Okay.
(4] little detail is necessary in a budget. In fact, in some {19] A If we’re talking about travel, again, depending
[S] cases, | don’t even ask for a budget because | can {20} upon the amount of travel involved, | may require from
|6] anticipate from my own experience approximately how (21] counsel an itemization of expenses incurred on each trip,
much is 22} airfare, hotel, meal, car rental, if that’s involved,
[7) going to be involved in defending a case. Page 75
18] Q Are the Brio private action cases the type in (1] incidental expenses.
91 which some sort of budgetary mechanism is necessary to 2} Q At what level of expenditure would vou want to
1101 control costs? [31 see those itemized expenses?
[ty A Only in a sense that we asked for and received, (41 Al don’t have something that’s written in stone on
[12] from time to time, an estimate of what counsel anticipated [5) that. It depends on - if there’s going to be 2 iot of
113] defense costs to be in sort of a ballpark range just so we {6] travelinvolved in the case, then that's what | want to
{14] could assure ourselves that we were thinking along the {71 see. If there’s only incidental travel, | can typically
same {8] judgethe appropristeness of those expenses simply by
{15} lines as counsel. [9) seeing an entry for travel expenses.
{16] MR. LEIMKUHLER: Could you read back that last {10} Q In what category do the Brio private actions
[17] answer, please. (1] fall?
(18} (The reporter read the record as requested.) 12) A Somewhere in the middle, There wasn’ta
{19] BY MR. LEIMKUHLER: {13} horrendous amount of travel invoived except during the
[20] Q Did you receive those in writing ? time
211 A Yes. [14] period when we were looking for expert witnesses, and |
(22 Q In vour view, did you require anything more than was
Page 73 [15} either directly or indirectly involved in most of that. So
{1} that? {16] 1 had a good handle on what the travel expenses were
121 A ln the form of a budget, Mr. Leimkuhler? likely
131 Q Yes. [17] to be. | don’t recall that | required an itemized
14} A No, 1 did not believe that | required more than {18] breakdown. There are cases that [ have required that.
5] that. {19] Q But you did not in the Brio case?
16| Q Why did vou believe that that level of [20] A My recollection is that I did not. | may have
{7} informality was sufficient? {21] questioned the specific item from time to time, but |
(8 A Because a great part of my working day, every {22] didn’t require = detailed breakdown of all travel-related
9] day, was involved in attending to these cases, speaking Page 76
{10] with counsel, reviewing materisls, discussing strategy and [1] expeases.
[11] reviewing submissions that were to be made before (2} Q In what other circumstances do you require, and
{12] discussing how depositions were to be approached, so | [3) for what other types of disbursements do you require
knew (4] itemization on the outside counsel bill?
[13] what was going on and | had assured myself that it was {51 A Well, we asked for a breakdown of copying costs
{14] necessary to undertake the actions that were taken, that {6] by veador in the Brio cases because of the large volume of
{15] people who were doing it were appropriately involved, and | (7] records that was necessary for us to sccumulate for the
{16] from my review of counsel’s statemeants, the amount of [8] individual plaintiffs. That’s theonly case that I can
time 91 recall baving had that. Typically, I alsc like to see
[17] being spent was appropriste. {10} court reporter bills because sometimes they can get out of
[18) Q We were talking a moment ago about legal bills. {11} hand, 2o offense intended.
'19) You indicated that you wanted 10 see the specific day in (2) MR. TRACEY: None taken, |'m sure.
{201 which a service was provided, the number of hours and some (13}). THE WITNESS: Just wait until | see this
21} descriprion of the services. What else, other than those [14) transcript.
[22] three items, would you want to see in a legal bill in order (15} MR. LEIMKUHLER: That's the tie-breaker.
Page 74 16] THE WITNESS: Again, if there's a lot of
[1] to determine the reasonableness and necessity of the [17) deposition activity, and the court reporting expenses are
{2] charges? (18] large, I'll want to have some way of assessing that there's
{31 A Are we talking just about the fees portion? {19] control on those costs.
{4) Q Just about the fees portion. [20} BY MR. LEIMKUHLER:
151 A Well, an identification of the persoa who is 21) Q Have you done that with regard to the Brio
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[22] achons?

Page 77
] A We had a mechanism set up for that.
21 Q In what way were the disbursements broken out?
13} A We had set up for the Brio cases what we called a

{4] revolving account. We established an account for the use

151 of Woodard, Hall & Primm to pay for expenses such as
court

16] reportérs or document reproduction. Those expenses
were

17) paid from that account in the first instance on the

18] authority of Woodard, Hall & Primm. But the invoices for

(9] all of those expenses were required to be submitted to me -
110} in St. Louis for my review and approval on an individual
{11} invoice basis. And the account, then, was reimbursed for
[12] the expenses that | approved.

[13) Q Did those invoices include lawver travel?
[14] A Typically net, no.
[15] Q What about lawyer meals and lawver car rentals?
16} A No. Those were not reimbursed for that.
(1N Q Or lawyer hotel stays?
{18} A No.
119) Q On the bill, how were the copying disbursements
[20] broken out?
121} A On what bill?
122 Q You referred to a breakout of copving
Page 78
1] disbursements on outside counsel bills.
(2] A What [ was just talking about, that revolving

{3) account was not tracked through Woodard, Hall &
Primm’s

[4] monthly statements. That was 2 separate line item for

|5} internal copying that was done at the firm that would

{6] appear on their bills. I believe it was carried under

(7! "duplicating."

18] Q Is there any objective yardstick that can be

(9] applied in determining the reasonableness or necessity of
(10} legal costs, or is it something that is subjective, ona
(11] case-by-case basis only?

C112] A That’s very difficuit to answer that question in
|13] the abstract. Ther abl and ity of outside
[14] counsel bills is largely a matter of judgment by people
who
[15) participate in the area, who defend these kinds of cases
{16] and who understand what the cases involve. Objective
[17] guidelines, I think, can be useful in a general sort of
(18] way, but I think it’s as much judgment as anything else
{19] that’s involved.

(20} Q This is more or less a subjective approach on a
121] case-by-case basis?
[22] A No, | didn’t say that. Much of what goeson in 2
Page 79
(1] caseto determine whether it’s reasonable and necessary is
[2] pretty general from case to case with few exceptions,
{3) unless you get just the very unusual kind of a case. And
[4] generalguidelines, I think, are very useful and
|S| appropriate iz those circumstances. If you'rein s
|6] bet-your-company case, I think things may be a little
{7 different.

(15] (Discussion off the record.)
[16] BY MR. LEIMKUHLER:
171 Q Is it your view that it would be extremelv

18] difficult for someone coming in afier the fact and looking
{19] atthe expenses in a particular case to second-guess the
{20]) judgment of the lawyers involved as to whether costs werc
[21} reasonable or necessary?
[22] A It depends on who that individual would he. If
Page 80

(1] theindividual were knowledgeable about this kind of

{2} litigation, 1 think that person might be able to arrive at

[3] ajudgement, for the most part, from the records
avaiiable,

{4] although I think 2 discussion with the individuals
involved

{5] would be very helpful. ! think an individual without the

[6] background in this kind of litigation wouid be
hard-pressed

(7] to make a reasonable judgment.

(8] MR. LEIMKUHLER: Let's break for lunch.
91 (Whereupon, at 12:40 p.m., the deposition was
[10] recessed, to be reconvened at 1:40 p.m. this same day.)
Page 81
[ AFTERNOON SESSION (1:53 p.m.)
(2] Whereupon,
(3} THOMAS M. BISTLINE

[4) resumed the stand and, having been previously duly sworn.
{5] was examined and testified further as follows:

(6] EXAMINATION (Continued)
N BY MR. LEIMKUHLER:
(8] Q Mr. Bistline, other than the factors that we

9] discussed this morning, over the lunch break, did anv other
[10] factors come to mind as things that you would deem
[11) important to know in order to assess whether defense cosis
{12] are reasonable or necessary in a particular case’?
{13) A No, sir, not in any general sense.
[14) @ Do you have a general methodology that vou apply
(15) in order to determine whether an amount paid, or propose.i
[16] to be paid, in sentlement is a reasonable amount?

7 A In general, yes.
[18) Q Could you describe the methodology for me.
{19 A ln general, my approach to settlement is, again.

{20] to have in mind what kind of case is involved, whether it’
21] what ! call a stand-alone case, one that is not likely to
{22} recur, one that does not involve issues that are going to
Page 82
{1] affect other cases that are pending against the company.
{2] keeping in mind where the case is, keeping in mind the
{3) natureof the allegations that are being made, and keepin;
[4] in mind the level of expense that would be involved in
[S] defending the case.
(6) 1 would assess the likelihood of success on the
{71 merits and any adverse impact that would be associated
with
(8] a jury verdict against the company and arrive at what |
(9] would believe to be an amount of money for which [ woul
{10} recommend at settiement, recognizing aiso that the
ultimate
[11] decision on the settlement isn’t mine. It’s one that |

(8} Q Are any of the Brio private actions one that you [12] recommend usually to my management.

{91 consider to be a bei-the-company case? (13} Q Why is the final say not yours in the context of
110} A Not individually, so. {14]) your work at Monsanto?
(11 Q In the aggregate? {15] A Typically, it’s because the nature of the matters
{12} A Even in the aggregate, while they were very {16] 1 work on is such that the amounts of money involved ten
[13} serious cases, they were not bet-your-company cases. [17] to be significant, and decisions involving that level of
{14} MR. KRAMER: Off the record. 18] ezpeaditure at least have to be reviewed with and
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approved (15] likely to see that ciaim again, then it may be more

[19} by others above me in the company. ‘ {16] important to defend that case and obtain a jury verdict in

120§ QO Are those above you in the company in a better | {17} our favor than it would be if it were a different kind of

[21) position to assess whether a particular settlement is 1 [18] claim that the product caused 2 different condition or

[22] reasonable? | (19} breached a warranty, some other type of aliegation that
Page 83 | we

{1 MR. TRACEY: I'll object to the extent it’s | 120} were either less likely to see again or which was going to

(2] calling for speculatian. {21} be less likely to come to the notice of people whe would

13] THE WITNESS: | don'tbelieve it's as much that [22] bring additional lawsuits.

|4} asitis just the nature of the manner in which companies Page 86

{5] function, Matters which involve the expenditure of certain m Q Anything else abour the nature of allegarions

16] sums of money require the approval or at least the (2} that must be considered?

{7] acquiescence of those in senior management. It’s my job as 34 A Also, | think in some circumstances - it's

{8] an attorney in charge of particular cases to make the case {4) important for a compzny to defend itself against

9] for the reasonableness of the settlement that | believe I5) allegations of improper conduct which lack substance and
{10} should be made, if that's the case, or to explain to my {6} which need to be demonstrated to lack substance by a
[11] superiors why | believe 2 proposed settlement is not {71 vigorous defense, if not a jury verdict in a defense favor.
[12] reasonable and should not be entertained. 18] Q Anything eise?

{13] BY MR. LEIMKUHLER: 191 A That’s all I can think of on that topic at the

[14) Q Tell me how the question of whether a case is {10] moment.

[15] stand-alone in nature versus a case that may have an effect [ Q What about the level of expense necessarv to

{16] on other matters, how that impacts your view of the (12} defend the case? Whatimpact does that have on the

|17} reasonableness or unreasonableness of a settlement amount. [13] settlement calculus?

[18) A Certainly. In litigation in which we are likely [14) A Well, a case that is going to be very expensive

{19] to see cases of similar nature brought again, likely by the (15} to defend as opposed, say, perhaps to the amount of

{20] same plaintiff’s lawyer or a lawyer associated with himor | verdict

{211 her, settling cases for large amounts of money tends to [16] potential, that is going to have an impact on what a

[22] breed more cases, in my view. [t encourages others to (17} reasonable settiement amount would be, as opposed to a
Page 84 case

{1] believe that they can make money by bringing cases which | (18] that was going to be relatively easy and inexpensive to

2] may lack merit. {19] defend.

(31 I believe it’s important for a company which is {20} Q Are you done?

14] faced with, if not the actuality, then at least the 21} A Yes,lam. I’m sorry.

[S| possibility of having a lot of cases brought on the same (22) Q Tell me what the assessment of the likelihood of

[6] subject ~ the same product, for example —~ to vigorously Page 87

{71 defend its position, presume that that can be done rather (1] the success on the merits, what effect that has on the

[8] than to agree to settiements which reward people for [2) settiement calculus.

19} lawsuits that lack merit. 3) A1 think that’s rather straightforward. If you’ve
[10] On the other hand, if we have a case that we {4] got a good case and you think the chances are you're going
{11) recently had involving the business that we were no longer I5} to win, the settlement value of the case is lower than if
{12] involved in in which the costs for defense were large and (6] you’vegot a problem in the case, and it’s more probable or
[13] the settiement amount was reiatively moderate, | {7} more likely that 8 jury is going to return a verdict
{14] recommended and my management agreed that it was [8] against you. Those things have a pretty obvious impact on
(15| appropriate to settle that case. [9] thesettlement value of the case.

(15} Q What éffect does the locale of the case have on (10} Q The last item that you mentioned was the impact
[17] the issue of whether a particular settiement amount is {11) of apossible jury verdict. Tell me what impac! that has
18] reasonable? {12] on the settiement calculus.
(19} A Cases are more expensive in differeat parts of {13} A That, again, relates somewhat to esrlier things
[20] thecountry. That’s just the way it is. It’s more [14] we’ve discussed, the likelihood of additioaal litigation,
[21] expensive to settie a case in a large metropolitan ares (15) the likelihood that there would be an encouragement of a
(22} thanitisin a rural area. It’s more expensive to seitle {16) particular plaintiff’s lawyer or group of plaintiffs’

Page 85 [17] lawyers to believe that there’s more money to be made in

{1] acasein a jurisdiction which historically awards larger {18] bringing this kind of case, or that for some reason the

{2] verdicts than in a mere moderate jury award area, so the {19] company is reluctant to defend the type of allegation

{3] expectations of people who bring lawsuits are different in {20} that’s being made in a particular case.

{4] some parts of the country than they are in others. 21 Q Is it important for you to know = in assessing

{51 Certainly, the expectations of piaintiff”’s counsel sre [22] whether a parficular settlement amount is reasonable, is it

|6} different in some parts of the country than they arein . Page 88

{71 others. {1) important for you to know the identity of the plaintiffs

{8} Q What is it about the nature of the allegations {2} and who they are, their demographics?

[9) that must be considered to determine whether a particular 3) A ltcan be. Again, it goes o, I think — that is
{10} settlement amount is reasonable ? {4] all wound up in the likelihood of success on the merits.
1] A Again, thst it is related, Mr. Leimkuhler, {51 Q Is it ever not important to know who the
[12] somewhat to the type of case that | mentioned earlier. If [6) plaintiffs are?

{13) thereis an sllegation that exposure to 8 particular n A Only in the sense that if the settlement demand
{14] Monsanto product causes a specific disease, and we are (8] is so small that it’s simply oot worth the time to go
Page 82 to Page 88 202-347-3700 ACE-FEDERAL REPORTERS, INC.
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9] obtain that information, then in my opinion it’s not [5] both to the locale where the case is brought and the
{10} important. 16] chances for success on the merits.
111 Q What ifit’s not insubstannial? 7 There are cases, though, where it’s not an
(12} A If it’s not an insubstantiai amount of money, {8] important factor — the ones you've already identified -
(13] then I think reasonable efforts probably need to be {9] and there are simply cases in which, for whatever reason,
|14] undertaken to ascertain what the type of claim is that is {10] it’s important that the case be tried.
[15) being made. 1] Q In determining whether to — withdrawn.
116} Q I'm focusing on the identity of the plaintiff at 12] In determining whether a settlement amount 15
{17) this point. [13] reasonable, is it important for you to know the material
[18) A | don’t think you can separate that from the type [14] facts that have been unearthed through the discovery
1191 of claim that’s being made. [ think that’s all one piece. [15) process?
120} Q Is it imporiant to distinguish whether the {16} A Yes, that certainly is part of the necessity of
[21] plaintiffs are, say. adults as opposed to being children? {17) assessing the case on the merits.
122} A That, again, goes to the nature of the claim and 18} Q What about the legal issues of the case ! Isut
Page 89 (19} important for vou to understand the legal issues of the
111 the seriousness of the claim, the likelihood of success. {201 case to determine whether a settlement is reasonable?
21 Q Would that be a factor that you'd want 10 know? 21 A Again, yes, that is part of the likelihood of
13) A That is a factor, yes. [’'m sorry, | keep talking [22) assessing the case on the merits.
{4] over you and I shouldn’t. | apologize. Page 92
15 Q That's all right. What proposed settlement [ Q Is it important to undertake any sort of written
{6) amount would you consider 1o be substantial, one that would {2} or mathemarical risk analysis to determine whether a
{7] require you to know who the plaintiffs are? {3} settlement amount is reasonable?
(8] A That reaily depends on the case. | can’t give [4) Al don’t find that helpful personally. Thereare
{9 you just a dollar amount in the abstract that that would [5] those who do. If any individual finds it heipful, then |
{10] correspond to. 6] would say yes. But it is not particularly heipful to me.
fy Q In determining whether a particular settiement 7 O Why is it not helpful to vou?
{12} amount is reasonable, would it be importani for vou to have (8] A 1 find it more helpful to discuss matters
(13] an assessment of the jury pool from which the jury would 9] verbally than to undertake a mathematical or some sort of
[14] likely be selected? [10] pro forma written exercise.
{15} A I’m not sure what you mean by the "assessment of {11 Q Is there anyone at Monsanto who, in your view,
[16] thejury pool." [12] feels differently about that, that such an anakisis is an
[N Q Is it important for you to know the demographics [13) important exercise to undertake ?
{18] of the locale from which the jury will be selected if the [14] MR. TRACEY: I'll object to these things. You're
119} case were to go to trial? [15] asking for the subject of interpretations of others.
120) A 1t could very well be, yes. [16} You can attempt to answer. You can attempt to
21 Q Is there ever a circumstance when it's not [17] answer.
[22] important, other than the case is 30 insubstantial that (18] THE WITNESS: 1didn’thear what you had said.
Page 90 {19} MR. TRACEY: Was what | said clear?
|1} it's not going through the analysis? 120} THE WITNESS: | know of no one at Monsanto that
121 A Or a case in which either the chance of success {21) finds it important to engage in either a written or
{3) on the merits are so high or so low, that a trisl is {22) mathematical exercise.
|41 something which is to be avoided at all costs or is Page 93
S| something that is believed to be required because there is 1 BY MR. LEIMKUHLER:
{6} no reasonable amount of money to settle the case. 2] Q To assess the reasonableness of a settlement or
n Q Other than those circumstances, is it important {3} proposed settlement?
[8) for you to understand the demographics of your jury pool? 4] A Correct. That’s not to say that they may not do
19} Al think that’s something that goes into [5] it, but again, to view that as something that’s essential
(10) likelihood of success on the merits. That’s a part of that {6} todo, I don’t know of anybody who believes that at
{11} factor, yes. |71 Monsanto.
112) Q Is it important to know who the judge is and know {8} Q Or something that'’s important to do?
{13} the history of the judge's decisions in other cases in 9] A Correct,
114] which similar issues will be presented? [10) Q Do you know of anyone else at Monsanio who, in
(15) A Agaia, except for the unusual case, are you (11) fact, undertakes a written analysis or a mathemarical risk
[16) talkimg sbout the ones we’ve excluded from other typesof | [12] analysisin assessing the reasonableness of settlements?
{171 questions of this sort? 13) A No.
{18} Q The ones - I'm excluding cases where the (14} Q Is itimportant for you to assess the quality of
{191 likelihood of success or failure is so obvious as to {15] opposing counsel in determining whether a sentlement is
{20] obviate extensive analysis or where the amounts of [16] reasonable?
(21} sentlement would be de minimis; excluding those types of 17 A Yes, that goes to both locale and likelihood of
{22] cases, the very easy cases. {18] suecess on the merits.
Page 91 [19] Q What about the ability of the lawyers
nm A There may be cases where that - well, let me [20) representing your interests? Is that something which is
{2] answer it this way: The identity of the judge and the {21) important to consider?
13] judge’s history of ruling and predisposition one way or 122] A Well, I’d like to think if | didn’t have
the Page 94

14

other usually is & factor that weighs in here. That goes

1

confidence in my lawyers, they wouldn’t be my lawyers.
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2] Q So the answer is - {21] ad demaum clauses and those that do, in my experience,
{3) A That it’s almost a given. if we get to the point the
{4] in the case where it’s a serious case and we're [22) sumber is one that’s pulled out of the air by the
[5] entertaining a trisl-or-settie decision, we're going to Page 97
(6] have full confidence in our counsel. That is an important (1} plaintiff’s lawyer.

{71 factor. If we don’t, that’s an issue that will have been [2) Q Would you want 10 know the amount of previous
[8] addressed before we get to the settle-or-trizl decision. (3] settlement demands and previous counteroffers?
(9 Q Is it fair to say that in toxic tort litigarion, {4} A That could be important.

(10 thatvou've been involved in, that there is the potential 51 Q Is it something that vou would consider important

[11] for many different possible outcomes? Is that fair to say? (6] ifyou were asked 1o assess the reasonableness of a

[12] A I’m not sure what you mean by "many different (71 settlement amount?

(13} possible outcomes." (8] A It would depend upon the situation,

{14} Q Ifa case went to trial, you could have a defense 9} Mr. Leimkuhler.

[15] verdict or you could have a plainsiff's verdict, but within (10} Q In what circumstances would it be important and

[16] the realm of potential plaintiff's work first, you could {11} would it not be important?

(17) have an extremely high damage awards, so you could have (12) A 1t would depend upon the level of the settiement

(18] damage awards which run the gamut from zero to whatever. {13] situation that was proposed, the number of Plaintiffs

(19} Isn't that fair to say? {14] involved, the kinds of aliegations that were made. I mean,

{20} Al believe that’s accurate. Whenever you walk [15] I’m having & hard time distinguishing this from the

[21] into the courtroom, you roll the dice. [{16] question you previously asked about the history of

(22} Q Is it important to consider, in addirion to what [17] settlement negotiations between the parties. It may be an

Page 95 (18] important piece of information. It may not be. It depends
|1} would be seen as the worst case scenario, the scenario with {19] upon the situation.
[2] the highest potential liability to the company, to consider 20} Q Like the previous, it's something you would want
[3] the potential for intermediate results and the {21} to know. Ifyou were being asked o pass on the
14] possibilities that such results might obtain? [22] reasonableness of the settlement, it would be something vou
{5) Al think that all is covered within what [ used as Page 98
{6] ashorthand expression, "likelihood of success on the {1] would want to know, in general?
|7} merits." (21 A In the abstract, probably, yes.
18] Q So that's something that would be important to 31 Q Any other information that you would want to
[9) consider? [4) know?

{10) A Right. The ultimate exposure to the company and (51 A If ] haven’t mentioned it already, counsel’s

[t1] what the level of that exposure is, yes. [6] assessment is a very important piece of information.

f12] Q Is it important to have an understanding of the m Q What about the results of mock jury studies?

[13] negotiation process between the parties to date to 18] A That could be important, again going to what |

[14] determine whether a potential settlement amount is (9] think of in shorthand terms as an assessment of the

15| reasonable? {10) likelihood of success on the merits. Not all cases warrant

116} A I'm not quite sure what you mean by negotiation [11] ajury exercise.

{171 history of the parties to date. [12] Q What cases do?

18] Q In other words, to have knowledge of what's [13) A ] think those in which the cost of defense or the

[19) transpired between the parties in their efforts to try to [14] company’s exposure to damages is substantial. They’re

20| settle the case? not

(21} A It may be. It may not be. I think that’s a [15) inexpensive to conduct and | think not always that

[22] situational circumstance. {16] helpful. They frequently are, but they’re not always that

Page 96 {17 helpful.
{1} QIn general, you can't make any characterization [18] Q Anything else that you can think of?
{2] of whether or not it's important? {19} A Not offbend.
13 A ln general, 1 would say that it may be useful {20 QO Let’s assume you 're in a situation where you're
14] information, but I doa’t think it’s absolutely essential to [21) asked to assess the reasonableness of a settlement amount,
(5] the evalustion of whether a particular settlement demand {22] and you 're given all that information that we 've

or Page 99

6] settlement possibility is reasonable or not. 1 think there (1} discussed. What do you do with that informarion?

{7l are more importaat things to know. (21 A 1 would most likely think about it. Obviously

(8] Q Well, if somebody were 10 come to you and ask (3] discuss it with my boss, perhaps general counsel, outside
[9] whether a particular settlement amount is reasonable, would [4] counsel. Depending upon the issues involved, there may

[10] you want to have detailed information concerning the be

[11) discussions that had taken place between the parties? [5) a technical or scientific expert that it would be important

(12 A If there had been. That would be a piece of (6] to speak to. It may not be, but it would be just, in my

[13] information that, if it were available, I would ask for. [7] view, more a matter of weighing the various elements and

[14] Q And in making your assessment, you would want to {8] trying to discern what makes the most sense, what is in

{15} know that information? the

(16} A If it were available, just as an abstract matter, {9] company’s best interest in a given situation.

117) Q Would you want to know any ad damnum that had 10} Q Would you create any wrinten material as part of

(18] beenin the complaint? [11] your evaluation?

(19} A No. | wouid not consider that to be terribly (12} A I may make - if this were a case that | were not

(20| important information. Most jurisdictions don’t require {13] familiar with, not having been involved in the day-to-day
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(14) management of the case, | may take notes of the various 91 Al think I’ve referred to some of the things that
(15 discussions that | had with people whom | talked to about {10] had been done. We had the jury simulation. We had -
{16] thecase. There may be a report. If I were unable to and
{17} speak directly with my boss or the general counsel, it may {11] 1 think all of this is set out in the 30(b)(6)
[18] be mecessary for me to create a written memorandum, but | [12] deposition - we had settiement brochures from plaintiff’s
119] that would be situational, It wouldn’t be something | [13] counsel that we looked at. We had Price Waterhouse
{20] would do as a matter of course. working
121} Q Would it be important for you to make a writing {14] with us, both to evaluate the proposed - the settiements
[22] of some Sort to enable vou to handle the various {15] that Farm & Home, Crum & Forster had entered into with
Page 100 (16] certain of the Acosta Plaintiffs. I had notes of various
(1} information components, or is it something that can be {171 conversations that | had with people who had spoken with
12} completely done in your head? {18] Mr. Jamail who was acting as lead counsel for the
3 A It depends upon the case. If it’s a2 small case, 119] plaintiffs and others plaintiffs’ lawyers. [ believe | had
{4] it could all be done in my head, especially if it were one (20] notes of conversations I had with our outside counsel in
{5) that ! had been responsible for handling. Ifit wasa [21] discussing matters with them.
t6] larger casethat | had not been invoived in, as I said (22) Q Anvthing else?
(7} before, 'd probably have some notes. Page 103
18) Q What ifit's a large case that you had had (1) A I may have had some notes that | had from
|9) involvementin? [2] discussions with Mr. Berendt and Mr. Duesenberg and
(10} A There would probably be a lot of written material (3] Mr. Dolan, but | haven’t mentioned that.
{11] thatwas available to me that | wouldn’t have to create at (4 Q Anything else that you reviewed?
[12] the time settlement was being evaluated. (5 A Not that | can recall at the moment.
{13} Q So as part of evaluating the settiement or (6] Q I'want to go back to some of your experience
[14) proposed settlement, you wouldn 't need to create any (71 before you came to Monsanto. You attended Columbia for
[15) addinional paper? 18] college. is that right?
{16] A It may well be that | would not. 9] A That’s correct.
7 Q It's something that you would be able to work {10] Q Were there any courses that you took there which
[18) through inyour head? [11] bear onyour expertise in the area of management of toxic
(191 A It may well be, yes. 112} tort lirigarion and, in particular, the issues concerning
120} Q Would that be true for cases the size of the 13} reasonableness of defense costs or the reasonableness of
{21} various Brio actions? [14]) settlements?
1224 A For many of them, yes. 15} A [ took a basic business accounting course that
Page 101 [16] helped me understand just some very fundamental
n Q Whichones? business
12) A The Aguilar case, the Hardage case. [ don’t [17] concepts that you’d think is just part of my educational
(3] believe there was any particular need to create exteasive, (18) background.
|4} additional written records. We did have quite a bit of (191 Q Nothing specifically directed toward your area of
(5] written evaluation of various sorts for the Acosta cases, [20] expertise?
[6] the results of the jury, the exploration - excuse me, the 21 A No, other than gaining what | thought was a good
{71 resuits of the jury simulstion and other things of that [22) preparatory education for law school.
i8] nature that we looked at in evaluating that case. Page 104
9] @ Did you create any written reports in connection (1 Q Before you went to law school, vou worked at
{10} with the Acosta settlement? [2] Metropolitan Life, is that correct?
18] A 1 don’t know what you mezn by "written reports." (3} A Correct.
[12] 1took notes of various discussions. | may have written 14} Q Is there anything that you did at Me: Life that
{13] memoranda either to my boss or to Mr. Duesenberg or {51 provided you with training or experience that specifically
{14] Mr. Dolan about conversations. Again, it dependson 16] relates to the area of expertise that you say you have in
what {71 the area of managing toxic tort cases?
[15] you mean by a "report.” There was & fair amount of (8] A Other than simply giving me some experience in
written {9) the business world that I otherwise would not have had,
{16] material related to settiement. (10} nothing specific, no.
nn Q Did you use those notes 1o form a view as to 1 Q I'take it there was nothing involved at your job
[18) whether the Acosta sentlement was reasonable ? {12} atthe delicatessen in Fort Lee that relates specifically
119} A | used those notes to provide me with information (13] to this area of expertise?
{20) that I comsidered in evaluating the various settlemeat [14) A That’s correct, only the general emotionsal
{21] proposals that were made. {15] motivation necessary to continue law school.
122} Q What about the final settlement amount? Did you 116) MR. TRACEY: Off the record.
Page 102 {1n (Discussion off the record.)
{1] have notes that you used to evaluate the reasonableness of (18] BY MR. LEIMKUHLER:
{21 the final sertlement amount in Acosta? 119) Q I believe you testified previousty that there was
{3) A Nothing that I created specifically for that (20} nothing in your legal education that specifically relates
[4) purpose, Bo. [21] to issues involved in managing toxic tort cases; is that
(5 @ Anything that had been previously created to 122 right?
(6] review the reasonableness of the Acosta settlement? Page 105
n A Nothing specifically. m A My somewhat facetious remark about law school
18} Q Generally. not
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[2] preparing people particuiarly well to practice law was, | (16) understanding, also, the roie of in-house counsel, the kind
{3} think, more facetious than what you’re making it out to (17 of things that a good client, a supportive client can hring

{4] be. A good law school education is necessary to do this, (18] to thetable; and understanding what happens or what
15] Q What courses or activities were you involved in {19) counsel has to do in a situation where that sort of client
{6] ar Columbia which were specifically directed to the area of {20) support is not brought to the table.
[7] experfise that you 're here 10 testify about? 21} Those are the kinds of things that [ gained
18] A [ don’t think anybody can function in this sort {22] experience of at Simpson, Thacher.
(9] of a role without an understanding of the iaw of torts, of Page 108
110} civil procedure; property, that go into it, to some extent, 1 Q Who were the product liability lawvers that you
(11} the process of legal reasoning and decisionmaking that [2] worked with that vou referred to as some of the finest in
our {3} the country?
(12} legal system is founded on. I think one has to understand {4] A Roy Reardon, R-¢-a-r-d-o-a, Jim Barrett, Conrad
[13] that. And certainly for me, | acquired the basic (5] Harper, Mel Cantor, Although he wasn’t much oider than
[14] understanding of those topics in law school. me,
[15] Q Was there anything in your legal education that {6} Deanis Jacobs is probably one of the smartest lawyers |
[16] isspecificallv directed toward the issue of whether [7) worked with. Ithink he’s on the Second Circuit now. He
[17) defense costs are reasonable or whether settiement amounts [8] wasn’t particularly a products liability lawyer but
{18] are reasonable? Whitney
[19] A Specifically, no. ln general, I would say that {9} North Seymour was just a tremendous all-around lawyer.
{20] understanding the function of counsel, how lawyers go Oh,
about {10] I’m sure there are lots of folks I’m forgetting.
[21] doing what they do, to the extent that is something that (11} Q Are these all lawyers who, in your view, would be
22| one gains knowledge of in law school, is important in [12] expertsin the area of managing large toxic tort cases?
Page 106 13y Al don’t know sbout toxic tort cases because !
[1} assessing the reasonableness of costs fees and {14] didn’t have experience with toxic torts there and have
settlements. [15] never seen any of those lawyers function in that area,
{2} Q You interned at Crummy, O’Neil, DelDeo & Dylan? [16) although I would suspect that they wouid be very good at
3] A And Dolan. (17} that.
(4] Q My apologies to ~ Ms. Dolan or Mr. Dolan? (18) George Newcombe is another guy, although he
15} A Mister. {19} graduated law school after | did, he is a first-rate lawyer
{6] Q Was there anvthing in your job responsibilities (20) in the products liability area.
|7] that bears on the area of expertise that you 're tesnifying 21] Q@ How many trials did you participate in when you
[8] about today? [22] were at Simpson, Thacher?
9] A To the extent that what | do today in my Page 109
(10} expertise in this area is a product of my general iegal I A Somewhere between 15 to 20.
{11] experience, the answer is yes. 121 Q 15and 20?
{12} Q Anything specifically directed rowards this area {3} A Yes,
[13] of expertise? (4} Q How many of those were in the area of produci!
[14] A Nothing specifically directed towards this area {5} liability?
115] of expertise. (6] Al think almost all of them were. All butthree
116) QO What aspects of vour position at Simpson, Thacher [7) or four were in the product liability area.
{17} relate specifically to the area of expertise thatyou 're (8] Q Did you first chair any of those trials’?
(18] here to testify about? (9} Al first chaired four, I think, before | left
{19} A 1 think several, Mr. Leimkuhier, and I’m not {10] Simpson, Thacher. They were of the smaller variety.
[20] going to try to rank order them for you. But justcovering | [11] Q Did you first chair any major tort cases or any
[21] them, I think gaining experience in the ares of litigating (12] large complex cases?
22) large, complicated cases involving large amounts of (13} A Not first chair, no.
money (14) Q How many of the cases of the 15 or 20 did you
Page 107 (15} second chair?
{1] and issues that are of importaace for reasons other than {16] A As opposed to third chsir or fourth chair?
(2] simply that they inveive large amounts of moaey is nn Q Let me ask you this question: Does the term
{3} something that I first gained experience with at Simpson, [18] “second chair® have meaning to you?
(4] Thacher & Bartleit; certainly an understanding of trial {191 A When you say "second chair," | would think of
|5] practice and what is good trisl practice, what’s good legal | (20} somebody who is the primary backup trisl counsei, and |
{6] strategy, what is not; baving been associated with someof | (21) would say in about six or seven cases, | had that
{7} the best product liability lawyers, certainly in the {22] responsibility.
[8] New York ares if nat in the country. Page 110
{91 So just the whole process of learning {11 @ How many of those would you consider to be large,
(10} litigation: Learning how to handle big cases, what’s (2] complex cases?
{11} involved with that; understanding the various things that {3) A Oh, I guess only one would be a large, compiex
{12] go into putting together a big, complicated case; (4] case.
(13] understanding through observation, obviously, more than {51 Q What case was that?
by 16} A It was 8 General Motors product liability case.
[14] actually doing it, what the role of a lead trial counsel is (7} We had extensive discovery practice and several expert
{15] and what makes a good lead trial counsel and what (8] witnesses. It was not as large and complicated as some of
doesn’t; {9) thecases ]’ve worked oa since, but for the kinds of cases
Page 105 to Page 110 202-347-3700 ACE-FEDERAL REPORTERS, INC.

WATER_PCB-SD0000066491




B Depo of Thomas M. Bistline (Monsanto v Aetna) August 10, 1993 Cr.56353.0

X

{10] that were in the office at the time, it was a big one.

11 (@ What was your role on the remaining,

{12] approximately five to 10 cases that went to trial?

13} A 1t would depend upon where in the hierarchy of

{14] the world I was at that point. | would either be assigned
[15] to research projects, witness preparation or some other

{16] aspect of the case.
117 Actuaily, I think there was one other case that |

(18] was second chair that was a large complicated case. It was

119] not a product liability case, though. It was a securities
120{ case. It’s where I met one of Peter’s partners for the
121} first time, in fact.

122} MR. TRACEY: Bob Payson.
Page 111
i THE WITNESS: Indeed.
2} MR. LEIMKUHLER: Off the record.
(31 (Discussion off the record.)
{4} BY MR. LEIMKUHLER:
i51 Q What was your reason for going back to Crummy &

16| DelDeo after you had begun work at Simpson, Thacher?
{7 A I had hoped to — two things, reaily. I hoped to
18] broaden the scope of practice to determine whether the
more
191 general legal practice, rather than strictly a litigation
|10] practice would be something that | found interesting.
And
[11] alsothe hope that instead of a 70-hour work week, 1’d
have
{12] something on a more human scale.

{13} Q But you ended up returning to Simpson, Thacher;
(14) is that right?

[15] A Yes, | did.

116] Q How long were you at Crummy & DelDeo in that
{17} period berween Simpson, Thacher?

(18] A 1 think it was about four months.

19] Q And what was your reason for returning to

{20] Simpson, Thacher?

{21] A | decided that 2 general smaller firm practice

{22] was not one that was attractive and that even though the

Page 112
111 hours were long and arduous at Simpson, Thacher, |
missed
(2] that practice and wanted to get back to it.

131 Q Did you try any cases while you were at Crummy &
{4] DelDeo?
{5} A No. | was not in litigation practice there. It

[6] was more of a general corporate trust and estates

[7) counseling sort of a practice rather than litigation

[8} practice.

19} Q Were you ever invited to become a parmer at
{10] Simpson, Thacher?
(1} A No, | was sot.
112} Q While vou were at Simpson, Thacher, did you do
(13} any product liability work for any clienis other than
{14] General Motors?

115} A Il don’t recsll, Mr. Leimkuhler. 1 don’t believe
(16} 1did.
1nmn Q What percentage of the time that you were at

[18] Simpson, Thacher would you say you spent on product
(19) liability masnters?

120} A Oversll ia the several years that I was there,
[21] probabiy about 60 percent.

[22) Q Did any of those product liability matters

Page 113
{1} involve toxic tort issues in any respect?
12} A No.

(3}
141
{51
16}
M
(8]
191
{10}
[
(121
113
(14]
[15}
116}
(17
[18]
(19]
(20
(21}
22)

Q When you left Stmpson, Thacher  where did vou g0

A Moansanto.

Q What were vour reasons for leaving Stmpson.
Thacher to go to Monsanto?

Al was not offered the partnership and it was
obviously time for me to move on.

Q@ Why Monsanto?

A It was a very attractive job. Itis a very
attractive job. It’s a very enjoyable job, one that I felt
utilized my knowledge of product liability law as well as
experience with complex cases and gave me a chance to
participate in some very high-visibility matters. | wus
also -~ I'm sorry, let me just udd that | was very
impressed with the professional competence of the people
that I spoke to in the Moasanto law department and also
with their general openness and friendliness, which |
considered to be an important aspect of any job | would
enter into. .

Q Let's set apart the Brio mauters for the nme
being. Explain to me - and if vou want to do it

{1
(21
(3)
(4]
(5
(6}
n
{8)
9]
[10]

Page 114
chronologically, that's fine — explain to me vour
experience prior 10 working on the Brio matters ui the area
of managing toxic tort linganon.

A Sure. When | first started at Monsanto in
February of 1982, my assignment was to manage the
day-to-day handling of three cases. Firstisthe Agent
Orange product liability litigation, which invoived
claims - | think the class eventuaily was estimated at
2-1/2 million persons - of injury from exposure to Agent
Orange, which was a chemical herbicide used in the

Vietnam

{1
the
(12}
(13}
(14}
(15}
[16]
17
18]

War that allegedly contained 2378 TCDD, or dioxins us

press calls it, just a very large complex, very hotly
contested case, very controversial case, very
high-visibility case in terms of the press attention that
was paid to the handling of the matter.

The second case that | was involved in was
related to the Agent Orange case, and that was the
insurance coverage dispute between Travelers and

Liberty

{191
the
(20]
21)
(22]

over whether Liberty owed a duty to defend Monsanto in

Agent Orange case.
And the third case that | was involved in was
what we call for shorthand the Nitro case, which invoived

i
2]

Page 115
claims of injury from exposure to dioxin brought by - |
can’t remember the number now - but a very large

number of

(31

employees and former employees at Monsanto’s Nitro,

West

{41
151
(6}
g
{8}
{91
110]
fy
12)
(13]
[14]
[15]
[16)

Virginia plant. Actually, the chemiczais were not confined
to dioxin in the Nitro case. It was as a result of
exposure to many chemicsl substances which aliegedly
resulted in injury to the plaintiffs.

That was my assignment. When | started, | wasto
manage day to day the handling of those three cases.

Q Had outside counsel been engaged in the Agent
Orange case’

A Yes.

Q What responsibilities did you have with regard to
oversight of outside counsel in that case?

A It was my responsibility initially to become
familiar with the issues in the case and then to become
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(2

(17] involved in making the day-to-day decisions that need to
be
{18] made in handling any large case, what direction discovery

other

{12] insurance company on what those companies coasidered
to be

{
|
i
(19] efforts wereto take, helping to locate company ! (13) reimbursable exp or exp that they would pay
documents, | ona
(20] company witnesses who would be involved in the case, | (14) Defendant’s behalf,
{211 helping to, not draft, but revise the briefs, interrogatory 1 (15] I read general articles on cases in which
[22] answers, participating in discussions of strategy and | (16] disputes arose about particular items of costs just in the
Page 116 ' [17] general course of my reviewing advance sheets and toxic
(1] tactics in the case. . 18] tort periodicals like BNA or Mealey’s. (Events, I think,
121 1 don’t think there was any part of the case that {19} notadvance.
{3] 1wasn’tinvolved in in terms of managing the day-to-day (20} Q You don't recall reviewing any documents that
{4] activities. (21} were provided by insurance companies regarding billing
[51 Q Who was your outside counsel in that case ? . [22] guidelines?
16} A It was the firm of Townley & Updike. I Page 119
! Q Were you responsible for reviewing the bills that §8] Al don’t remember anything in particular like
[8] were submitted by the law firm and by other vendors in the (2} that. | remember having discussions with insurance
19} case? company
[10] A Other vendors, probably not, because Townley & ! [3) representatives from Liberty or Travelers or Tom
(11] Updike paid most of those or they were forwarded directly | Engelhardt
[12) to Liberty and Travelers for payment. But I did review, (4] on Underwriters’ behalf on what they viewed billing and
[13] prior to payment, Townley & Updike’s bills. [5]1 reimbursement guidelines to be.
{14} Q Did you have responsibility for recommending (6] Q Do vou remember the substance of any such
[15] whether thev would be paid or not? [7) conversations?
{16] A | had respoasibility for reviewing those bills to .t A Not from that time period. There have been more
[17) determine that the activities we were being billed for were ' [9) recent discussions with Mr. Engelhardt that [ have
{18) appropriate, were necessarily involved in the defense of | (10] recollection of from that time period.
[19] thecase, that they were reasonable in terms of the amount | (i1} Q What do you have recollection of concerning
[20] of time and the amount of charges, and if | had any (12) billing guidelines in conversations you've had with
[21] question about that, to raise the questions and resolvethe | (13] Mr. Engelhard:?
(22) matter. (14) A In the current time period you're talking about?
Page 117 (15} Q Yes.
i Q Was there someone above you in the law department (161 A We currently have a discussion under way with
2| who had ultimate responsibility for approving the bills? (171 Mr. Engelhardt about whether or not the New Mexico
13 A At that time - and | assume we’re talking about gross
|4} the early phases of the case ~ | don’t believe Mr. Berendt [18] receipts tax is a reimbursable expense. The state of
[5] reviewed the bills, certainly not on a line-by-line basis. | 119} New Mezico - no, it’s Nevada, not New Mexico. Thestate
{61 If I had a question about something in a bill, my practice (20} of Nevada imposes on outside counsel bills a smail gross
{7) would be to take it to him and discuss it with him before | (21] receipts tax and Underwriters has declined to reimburse
(8] discussed it with counsel. But my recollection is that he (22} that expense on the theory it’s part of counsel’s overhead
{91 did not review the bill in detsil, but that he was aware of Page 120
1101 the amount of the bill and in general, what was going on in {1) and therefore, not something that they’re going to
(11]{ thecase. (2] reimburse Monsanto for.
[12) Q Irrespecnive of whether the bills of other 3) Q Any other subjects concerning billing guidelines
[13] vendors were submisted directly to you or not, did you [4) thatyou've discussed?
[14] review those expenditures to determine their (51 A We’ve had discussions with Mr. Engelhardt in the
[15) reasonableness? [6] past over expenses associated with the creation and
[16] A | monitored the ievel of expenditures on court [7) mainteaance of scientific literature databases by
[17] reporters and travei and items like that, yes. Monsanto
[18] Q Did either Travelers or Liberty provide you with (8] for use in supporting outside counsel and outside experts
(19} guidelines concerning what costs they intended to (9} on topics like PCBs, dioxins, pentachlorophenol, benzene.
[20] reimburse? (10} [Ithink those are the science databases that we had
(21} A No. They did oot provide me with any written (11) established.
[22] guidelines. If 8 question arose with respecttoa [12) Q Did you have any involvement in the settlement
Page 118 (13) discussions relating to the Agent Orange litigation?
{1} particular bill, we may have had discussions on whether it | (14} Al did not have direct involvement in those, no.
.[2] was an appropriste expense. {15] | participated in discussions one step back from the
(31 Q Have you ever utilized any guidelines provided by {16] negotistions, but | was not directly involved in
(4} any insurance company in determining whether or notyou {17) negotistions.
IS} would accept any particular charges that were presented to (18} Q What do you mean "one step back®?
[6] vou by vendors? (19) A | participated in meetings, telephone conference
i A I’m not sure what you mean by "utilized."” [20] calis in which Mr. Berendt, who did negotiate that
(8) Q Have you ever seen guidelines for defense costs [21] settlement, would discuss with me or with others the
{9} that were provided by insurance companies? issues
{10} Aldon’t recall whether I ever actually saw {22) that came up relating to settlement of that case. And |
(11} internal guidelines from Liberty or Travelers or some Page 121
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1] was aware in general of the negotiations that occurred in [19) After that verdict was entered and upheld on appeal. the
12} the weekend prior to the settiement of that case in 1984. 120] balance of the cases were disposed of for. | think. it wus
131 Q Did vou conduct any analvsis of whether the Agent 211 $400,000.
|41 Orange settlement was reasonable? 22 Q That was a settiemen: !

15] A 1 did not do that personally, no. Page 124

(6} Q Were there any legal bills submitted for pavment {n A Yes.

|7} for which Monsanto sought a reduction for any reason in the 2} Q Did you parncipate in settlement discussions .’
(8] Agent Orange case’ (3] Al did not. | wasn’t responsible for the case at
191 - A Fdon’t recall whether there were or not. | know {4] thattime. By thetime that the case was tried and

110} that | would, from time to time, have discussions with [S] ultimately settied, Mr. Saively was involved in that.

John 16] Q ] 1ake i1 you didn’t have occasion to perform an

{11} Sabatta, who was at Towniey & Updike, who was my main [7) analysis of the reasonable settlement amount?

{12] contact on what certain lawyers were doing or what [8) A That’s correct.

certain (9] Q Did vou review the legal bills that were

113] expenses were for, but I don’t recall, Mr. Leimkuhler, {10} submitted in the Nitro case bv outside counsel’

|14] whether I ever asked for a reduction in the amount of fees | [11) A Up until the time that Mr. Snively assumed

{15] or expenses as a result of those discussions. [12] respoasibility, yes, I did.

{16} Q With regard to the insurance coverage dispute, [13] Q Was there ever an occasion when vou requested a

{17} did Monsanto engage outside counsel? (14) reducrion in any of the amounts that were submutted tn the

(18} A Yes, wedid. (15} bills?

{19) Q Were vou responsible for reviewing bills [16] A Yes.

[20) submitted by that counsel? {1 Q Who was the law firm?

121} A Yes, | was, (18] A It’s the Bowles, McDavid ~ the name of the firm

122] Q Who was that counsel? (19] at the time was Bowles, McDavid, Graff & Love,

Page 122 B-o-w-l-e-s.
] A 1t was the law firm of Alexander & Green, and the (20} Q Where is that firm located?
12! lawyer’s name was — | knew | would forget it when you 21} A Charleston, West Virginia.
{31 asked me ~- Bob DeRight, D-e-R-i-g-h-t. {22) Q What was the basis for vour request for
14] Q Was there some settled resolunion of the Page 125
(5] insurance coverage dispute? [1] reduction?
161 A Yes, there was. [2) A That ! believe the work done by the particular
(7 Q Did you participate in negotiarion of that 3] lawyer was either nonproductive, required an excessive
[8) settlement? (4) amount of time to complete or had not been properly
19 A 1 didn’t directly, no. Mr. DeRight handled those 5] authorized.

|10) discussions. (6] Q What was the nature of the work for which you

(i Q Did you have any occasion to perform an analysis [T sought a reduction?

{12} of the reasonableness of the settlement that was reached ? (8) A | believe there was some research projects

{13} A Oh, | instantly recognized that it was [9] undertaken that | had not authorized. There wus analysis

|14] reasonable. {10) of some medical records, as I recall, that was duplicative

[15] Q Did vou perform an analysis or was that a {11) of what we were doing in-house. There were simply thing:

|16} visceral reaction on vour part? (12} that took too long, too much time was spent on items, and

117) A It was a visceral reaction since Liberty had a |

{18} duty to defend and agreed to share with Travelers in the [13] asked for reductions in the charges of items of that

1191 settlement of the case, which is what we had sought, which | (14] nature.

{20] had been our position sll slong. I didn’t believe that [15) Q Do you have any estimate of the total amount of

121} that required deep analysis. ' [16] fees charged by the Bowles, McDavid firm while you were

(22) QO Were there any bills submitted by Alexander & {171 responsible for the Nitro case?

Page 123 [18]) Aldon’t.
(1] Green for which you sought a reduction? {19] Q Any estimate at all?
(21 A ldon’t recall. [20} A Mr. Leimkuhler, it would be just wild speculation
13} Q What was the ultimate disposition of the Nitro [21] on my part. It was simply too long ago.
4] case? (22) ( Was more than $1 million expended?
[5) A Ultimately, the claims of eight plaintiffs, | Page 126
6] believe it was, were tried and a defense verdict was 1) Al believe so.
[7] returmed in Monsanto’s favor - that’s redundant. A 2 Q More than 5?
i8] verdict was returned in Monsanto’s favor for the claims of (3) A No, | don’t believe it was that much.
19) those individuals for injury from exposure of dioxin. (4] Q Do you know how much a reduction you sought?

[10} A plaintif’s verdict was returned for & {s) A Several thousand dollars. It was not just on one

[11] relatively nominal sum, | believe it was in the 200- to (6] bill. There were several instances. [t was not frequent,

(12] $300,000 range - I could be wrong, but somewhere 2round [7] but there were several instances in which | did seek a

[13] there - in the case of one of those plaintiffs who [8] reduction.

114} suffered from a tumor, a bladder cancer exposure from a 9 Q In the aggregate, that amount is several

{15] compound cslled paraphenyl biphenyl. [10) thousands?

116] Q What was the amount of the verdict? 1 A Several thousand dollars, yes.

"N A | believe it was in the 2- to $300,000 range, [12} Q Less than 50007

{18] Mr. Leimkuhler, but | don’t recall the specific amount. 113} A No, more than thst.
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{14} QLess than 10? {9) identified for you some of the areas where we have either a
[15) A Less than 100, but | don’t know how much. Again, | {10] large number of cases or large number of plaintiffs for
[16] it was relatively infrequeat, aad I just don’t have a clear [t!] both. Alllcan say is that we have had PCB cases from
[17] recoilection of the amounts involved. {12} everywhere from Boston to Guam 2nd a iot of points in
(18] Q Do you have any estimate of how much in fees were [13] between.
(19} paid to the Townley & Updike firm in connection with the {14} As | said before, there have been about 400 cases
[20] Agent Orange case? [15) filed during the time I’ve been responsible for them.
21} A | believeit was in the vicinity of 12 - [16] Q Overall, there are about 300 to 400 cases?
[22] somewhere between 12- and $15 million is my [17} A Filed, yes.
recollection, {18) Q Where are the largest lingations filed?
Page 127 {19] A Currently pending, Mr. Leimkuhler?
(1] and that would be up to the time the case was settled in {20} Q Yes.
{2] 1984 or final approval of the settlement was obtained in {21} A | think the Paoli cases in Pennsyivania, the
|3] '87,'88, somewhere in there. [22] various cases in the city of St. Louis, We have about 300
141 @ Do you know how much in fees were paid to the Page 130
(S| firm of Alexander & Green in connection with the insurance [1]1 plaintiffs there. | guess the case in Guam is still
[6] coverage dispute’? {2} technically pending. It’s on appeal in the Ninth Circuit,
(71 A No, | den’t. {3] but it has not been finally disposed of yet. There are
18] Q Any order of magnitude ? |4] other cases.
191 A lcan’t even estimate those. It’s simply been {51 There’s a case in western Pennsyivania, the
110} too loag ago. {6) Binghamton case in New York that | mentioned. 1'd really
1] Q What other cases were you assigned to before the (7] haveto look at my PCB book to give you a much lengthier
(12} fime that you were assigned to the Brio cases? (8] catalogue than that, Kentucky. If | think long enough, 1
{13) A I’ve been respoasible since January of 1985 for [9] can probably find one just about anywhere.
{14] the day-to-day supervision of Monsanto’s defense in PCB {10} Q Is there one — withdraw the guestion.
[15] cases, We have had, over that period of time, probably 1) I take it you have outside counsel litigating
{16] 300-or-so PCB cases brought against the company. 400is | [12) these cases?
a {13) A We have many outside law firms defending the
{171 better estimate than 300. [14] company.
18} Q Are thev concentrated in any particular (15} @ Do you have a national coordinator?
[19) geographic areaor areas? {16] A Yes,
[20] A There are 2 large number of cases pending in nn Q Who is that?
{21} statecourt in Pennsylvania, state and federal court in the [18) A The law firm of Smith, Heims, Mullis & Moore in
{22] Philadelphia area in Pennsylvania. There’s a cluster of {19] Greensboro, North Carolina.
Page 128 [20] Q Tell me the mechanism by which bills are
{1{ cases in Broome County, New York associated with the {21] submitted and bills are paid in the PCB cases.
2} Binghamton office building. (22} A All bills for services of outside counsel are
(3] We had 2 number of cases in Louisiana, Page 131
{4} Shreveport, associated with an incident involving a [1] submitted either to me, if it’s one of the cases I'm
{51 transformer there. We have several places where we have | (2] directly handling, or to Mike Newport, who works with me
{6] maybe one or two cases pending but they involve a large on
{71 aumber of plaintiffs. [3] these cases, for our review.
18] City of St. Louis, we have, | think, five or six {41 If the amount of the bill exceeds $20,000, then
[9) cases with about 350 plaintiffs. Uatil recently, we were |S} it also requires Mr. Berendt’s approval. itisthen
{0} involved in the Lone Star Steel litigation in Morris {6} submitted to the Monsanto Chemical Group accounts
11} County, Texas - if you read The Wall Street Journal, payable
{12} you'll remember that one - which we recently negotiated 2 {7) department, where [ believe there is an additional
{13] favorable settlement for. approval
[14] MR. LEIMKUHLER: [ think this is a good time for {8] protocol that’s required.
(15] abreak. 91 If the bills exceed $10,000, | think someone over
{16] Were you finished with your answer? [10) there has to sign them, too, the bills are paid directly by
[N THE WITNESS: We can continue the answer. {11} Monsanto, and then Monsanto’s risk management group
(18] MR. LEIMKUHLER: We'll take a break and if seeks
{19] Mr. Bistline thinks of some more cases, we'll continue them {12] reimbursement for those fees and expenses from
{20} after the break. Monsznto’s
121} (Recess.) {13] insurance carriers,
*{22) BY MR. LEIMKUHLER: [14} Q Have there been any bills submitted in the PCB
Page 129 {15] - cases which have caused you to seek a reduction’?
i1 Q Let me ask you this follow-up. You were in the {16} A Oh, yes.
[2) process of giving an answer when we took a break. nn Q Can you tell me about those circumstances?
13) A Yes. [18) A Over the period of eight years now that I’ve been
(4 Q Other than the cases and locales that you {19] working on those cases, there have been many instances in
|5] identified right before the break, are there any other [20} which I’ve sought and received reductions in PCB outside
(6] locales where the PCB cases are being litigated or have (21] counsel bills. In virtuslly every - maybe not every case
{7) been litigased? [22] that has been brought but certainly the majority of them —
{8) A In general, they are widely dispersed. | Page 132
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(1
121

1'd have to go back literally and investigate each case and
try to catalogue that for you, but there have been

numerous

131
14}
151
161
7
(8}
too
91
or
|10}
{1}
{12]
f131
{14}
{15}
[Fe]
1171
118}
[19]
(20}
121

22

instances in which that has been done.

Q Can vou generalize the basis for your seeking a
reducnon in those cases’

A There couid be a number of things. It could be
work that either was not authorized before it was
undertaken, work that, in my opinion or Mike’s opinion,

much time was spent on, costs that were either excessive

not authorized, not appropriate.

Q You're referring to disbursements?

A Disbursements, yes, I think in general, as a
general way of describing the reasons for the reductions,
that probably accounts for it.

Q Have you been responsible for any of the ~
withdraw the quesnion.

Do you have an estimate of how much in bills
Monsanto has paid in connection with the PCB cases since
vou 've been involved with them?

A Probably between 75- and $100 miilion.

Q Do vou have an esnmate as to how much in
reducnons vou have sought?

(n
(2]
(31
(4]
Is)
(6]
(7)
]
i9)
(ol
(i
n2i
13)
14)
(1s]
(16l
(17
(18]
19l
(20)
21
122]

Page 133

A Overall, 1 really don’t. Insome cases, they’ve
been very substantial; in other cases, they’ve been
relatively minor. | would say probably more than
$1 million, but how much more over that period of time, |
really don’t know.

Q Have you been involved in the settlement of any
of these cases?

A Yes.

Q How many settlements?

A Again, I’d haveto go back and investigate the
files and determine that, We’ve settled a large number of
these cases for relatively minor amounts, for the most
part.

Q Are there any instances where, as partof a
single settlement, Monsanto has paid over §1 million?

A For one of these PCB cases?

Q Yes.

A 1 believe there was one instance in which that
was done.

Q Did you parricipate in that settlement?

A Yes, 1 did.

Q What was your role?

4
12
13]
14]
151
(6)

Page 134
A 1 was the person primarily responsible at that
time for the case. This was back in 1985 or '86. There
was a case that had been tried in '84, prior to my assuming
respoasibility for these cases, in Michigan in which a jury
returaed a verdict against Monsanto in favor of a farmer
who had claimed that bis dairy business had been

destroyed

n
the
(8]
{9
{10}
114
{12]
(131

by the presence of PCBs and the coating that was put on

inside of the silo in which he stored feed for his cattle,

And just by happenstance, the jury returned a
verdict in precisely the amount of the mortgage on the
man’s farm which, when prejudgment interest and
post-judgment interest was added, came up to just over $1
million. And we were able to settle that case and a

number

[14]

of other silo cases which were also pending in northern

{15) Michigan for, | believe, $1.2 million.

(16} Q Any other substannal PCB settlements tnat vou e
(171 beeninvolved in?
{18} A The only other settlement that came close to thut

[19] amount of money was one that we arrived at i the full of
{20} 1991 in connection with a case that was being tried in
{211 St. Louis, the Glen Brown case. We had 10 piaintiffs out
{22] of the coupie of hundred which were then pending in
Page 135

{1} St. Louis, 10 plaintiffs whose cases were tried beginning

{2} in, I think it was October of 1991,

131 We were very unfortunate with the venire panel

{4] from which the jury in that case was selected. And as

[5] trial progressed, it appeared to me and to our trial

6] counsel that several members of the jury were either

{7} antagonistic to Monsanto or thought the whole case was

(8) big party. There was laughing and giggling and
exchanging

(9] of notes and general inattention to procedures in the
{10) courtroom. And we ended up settling that case, the claim
{11] of those plaintiffs for, I believe, $800,000 prior to final
{12) argument.

(13} Q What was your role in the settlement of that
[14) case?
{15} A Although I didn't negotiate it directly with the

[16) plaintiffs’ counsel, | was directly responsibie for

[17) obtaining the company’s approval, our CEO and generul
{18] counsel, to approve the settlement, and communicated
with

[19} the plaintiffs’ counsel that we would agree with that

{20] amount.

21} Q Did you undertake a settlement analysis in that
[22] case?
Page {36
(1 A Not specifically. The $800,000 ended up being

2] the number because that was the amount of the demand
that

{31 was on the table and it was one that we rejected prior to

{4] trial and at the appropriate time we inquired of the

{5) plaintiffs whether that was still an amount that was still

(6] onthetable and we received an affirmative response so w

{7] decided to settle the case for that.

(8) Q You did not conduct any analysis with regard to
(9] the $800,000 number?
{10] A Not specifically with regard to the $800,000,

[11] Mr. Leimkuhler. What we had done prior to the trial of
the
[12] case was to analyze, to the extent we could, what we
{13] thought a possible jury verdict was or would be and what
(14) the impact of that might be with respect to the other cases
[15] that were then pending in St. Louis. And it was our view
{16} thatif we did not get a good jury or if the jury was not
[17] receptive to Monsanto’s defense, that a verdict in the
{18] approximate amount of $1.5 to $2 million was a realistic
{19] possibility and that if the jury returned adverse findings
{20} on liability issues, we may have been estopped from
(21] contending liability with respect to the other plaintiffs
{22) inthe case. Although we didn’t have any good way of
Page 137
{1] estimating the impact of that, we felt that it would be a
[2) very expensive matter to settle or otherwise dispose of.

{3} Q Going back to the silo cases, did you conduct an
{4) analysis of the settlement of that case?
{51 A As | recall, yes. It’s been a while ago, but we

(6] did at least discuss a broad range of issues related to
[7) thatsettlement. | don’t recall if it was a written

ACE-FEDERAL REPORTERS, INC.
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AN

18}
191
{10]
{1y
(12

analysis, but the matter was thoroughly discussed and
analyzed. And as | said, we settled, | believe it was five
cases in total, four or five.

Q Any other PCB cases for which there were
settlements for a significant amount of money?

(13 A We recently settled the claims in the Lone Star
{14] Steel case, which | mentioned to you before. 1 don’t know
{15] if you're familigr with that case. Itis a case brought by
(16] approximately 3000 plaintiffs who are present or former
{17] employees of the Lone Star Steel plant in Dangerfield,
[18] Texas. It's Morris County. It’s located in northeastern
119] Texas, midway between Dallas and Shreveport. It'snota
1201 very nice place to be a defendant. Monsanto was one of, |
[21] think, 200 to 300 defendants in that case and we were part
(22] of a group that agreed to settle with the plaintiffs, a
Page 138

{1} group of chemical suppliers. And our settlement amount,
I

121 believe, was $225,000.

3] Q Were there other defendants in the silo cases?

{41 Al think there was. I think the Michigan silo

{S| company was a defendant in that case, and I believe they

{6) settled separately.

(7 Q And what about the Glen Brown case?

18] A Monsanto was the only defendant in that case.

19] Q Did you do a settiement analysis in the
110] Dangerfield cases?
1y A Again, | don’t know what you would consider an
{12] analysis. We discussed the issues. | believe there may
{13] have been a memorandum written detsiling the history of
[14] negotiations for Mr. Berendt. There may have been a
[tS] memorandum that indicated what amounts other

companies had
{16] been able to achieve separate settlements for in that
[17] case. Butthe verdict potential and the company’s
exposure
[18] in that case were almost impossible to quantify because of
(19] the lack of our ability to obtzin any meaningful discovery
{20] or cooperation from the court to permit us to develop our
{21] casein any fashion.
{22 Q Other than the cases that you've mentioned and
Page 139
the Brio cases, are there any other toxic tort cases for
which you have managerial responsibility ?
A Yes.
Q Canyou identify those for me?

15 A ln general, | have responsibility for handling

[6] cases involving allegations of benzene exposure.
Monsanto

[7} is not a seller of benzene, but we are a company with a

(8] large presence in Texas Gulf Coast area, and we areone of

{9) what you'd call "ususl suspects” that the plaintiffs round
{10] up when someone has a leukemis case to bring. And |
have
(1t
{12}
[13}
[14]
[15]
[16]
17
[18]
{191
{20}
{21]
{22]

I
{2
f31
(41

been involved in handling those cases for the company
since, | guess, about 1984. There have been, during that
period of time, probably 40 or 50 cases of that nature that
have been brought against the company.

Q Are those all in the Gulf Coast area?

A For the most part. The majority of those cases
arein the Gulf Coast area. There have been other cases
involving claims of exposure to benzene that have been
brought in other parts of the country, and I have handied
those as well.

Q Have any af those been settled?

A Yes.

(1
(2}
{3
14)

Page 140
Q What's the larges: single sertlement amount
that's been paid in those cases?
A I'm going to set aside one case, which was a
special circumstance because the plaintiff was a

Mouasanto

(51
16}
M
18}
9
{104
ey
(121
{13]
{14
{15}
(18]

employee, and discuss that separately. But other than
that, the largest amount that was paid in 2ny of those
cases was, | believe, $70,000.

Q That'’s the Monsanto share?

A The Moasanto share was $70,000. Typically, we
pay 5-or $10,000 to get out of those cases if we huve to
pay money to get out of them,

Q Tell me about the Monsanio emplovee case.

A That was the case of the family of Jack Skeen,
S-k-e-e-n, who worked as a processor at Monsanto’s
Chocolate Bayou plant from about 1969 to 1985; 1 think it
was '69 to '85, somewhere in that time frame. He

developed

[

chronic myelogenous leukemia, which was diagnosed

sometime

(18]
{191
120}
(21

21
e

in the early '80s, from which he died in 1985. And his
family retained John O’Quinn, who’s a well-known
plaintiff’s lawyer in the Houston area.

The case was tried in federal court in Galveston
and initially the jury returned a verdict in the

1
12}
131
(4]
(51
{6}
mn
(8]
91
{10}
{1}
{121
(13}
[14)
{151
{16}
(1n
(18]

part

{19}
120]
(21
122

Page 141
plaintiff’s favor of $100 million. That verdict was set
aside by the trial judge, and we retried the case on a
bifurcated basis with causation being separated as a
separate issue for first trial. The jury returned a
verdict in the plaintiff’s favor on causation, and at that
point, we settled the case for $7,250,000.

Q Did you have a role in the settlement of that
case?

A Yes,

Q What was vour role?

A | was the company’s primary negotiator.

Q What did you do to analyze the reasonableness of
the settlement of that case?

A Several things. First of all, Keeping in mind
the amount of the initial verdict that had been returned
against us, we looked at what the proof had been, the
manner in which plaintiffs had been able to introduce
evidence of alleged gross negligence on the company’s

in the first trial and determine that there was a risk
there, agsin, that the jury would return a verdict against
the company, aithough, | have to add here, without
justification. That’s a very safe plant to work in.

11
12)
13
4]
[5)
16}
7
18]
9
(10]
[
We
{12}
113)
had

Page 142
The size of the first verdict, the resuits of a
mock trial exercise that we had conducted in which,
although the mock juries - I believe there were three
panels that conducted this before ~ all were disposed to
returning a defense verdict, when asked, assume you were
going to return a verdict for the plaintiffs, what would

.you do, and the verdicts for the plaintiffs were

substantial.

We also looked at whether or not it was likely
that other cases of a similar nature could be brought and
we concluded that there was only one other possibility.

looked at generally the adverse nature of th« publicity
that had accrued to the company and would have accrued

Page 137 to Page 142
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|14] thetrial continued and determined that it was in our best (4] A ldon’t recall exactly. It was sometime after my
[1S} interest to put the case behind us at that point for that I5] firstround of depositions, which was, as | recall,
[16] amount of moaey. 16/ February of this year, that | was first asked. 1 think
17 Q Anvthing else other than the cases vou 've already i [7} that’swhen it was. I don’t have a clear recollection.
[18] mentioned in the toxic tort area for which you have or have | (8| Q So it was in February or perhaps March !
(19} had management responsibility? ] A It was later than that, Mr. Leimkuhler. It might
(20} Al have, from time to time, respoasibility for [10] havebeen April, but somewhere in that time period.
(21} justcases that come up that involve substantial exposure 1y Q Who ininally asked you to be an expert wimess
(22 or potential exposure. One case, which we took to trial in 121 A |l believe David Saively first raised it with me.
Page 143 {13] Q Was it raised by correspondence, by telepnone

|1} Oklahoma City in 1990, involved claims of exposure to the | [14] call, face-to-face meeting?

|2] active chemical in mothbalis, paradichiorobenzene, by [15] A 1t was a face-to-face meeting.
about [16) Q Can vou tell me evervthing that transpired at

13] 120 workers in the main post office in Oklahoma City. [17) that meenng.

That {18) A Not without violating the attorney-client

[4] case was tried to 4 defense verdict in 1990. [19] privilege.

15) I've also been responsible for a case that was [20] Q Well, 1'd like 10 know = let s start first by

|6] brought by a purported class of people who were allegedly | (21| having me ask you, what did Mr. Snivelv talk 1o vou about

|71 injured by a release of potassium oxychloride from the [22] with regard to vour testifvinig as an expert wimess .

{8) Monsanto Krummrich plant in East St. Louis. That case Page 146
was ] A He asked me if | would.

{9) finally just voluntarily discontinued by the plaintiffs 2] Q And what did vou say?

[10] rather than takeitto trial. Monsaato pzid no 13} A | don’t recall exactly what | said.

[11] settlement. I’m sure there were other cases, but I just (4] Q What was the substance of vour response

[12] can’trecalithem at the moment. {5 A That if he and Mr. Berendt believed that they

13} Q Have vou identified the substantial ones? (6] wanted me to perform that function, that | wouid.

[14) A 1 think there was one other benzene case, the n Q Did Mr. Snively discuss the areas of testimony

{15] other Monsanto employee case alleging benzene exposure [8] that he wanted you to handle as an expert?

at 9] MR. TRACEY: Letme interjecthere. [ think we

j16] the Chocoiate Bayou piant, styled The Cummings versus {10] have to be mindful here of the fact that Mr. Bistline 1s a

[17) Moansanto. Thatone, in which Mr. O’Quinn, again, was [11] Monsanto employee while also appearing for a deposition

the as

(18} plaintiff’s counsel, was settied, | guess, about two years {12] anexpert witness at Monsanto. [ guess the parsing that

[19] ago for $1.2 million. {13} has to be done is the inquiry into his preparation as an

{20] Q What role did you have in the settlement of that [14] expert and what he did in that respect versus conversations

[21] case? {15] that may be outside the scope of that inquiry.

[22) A | was the company’s primary negotiator for that {16] MR. LEIMKUHLER: [ think any privilege 1s waived
Page 144 {17} asto matters that could reasonably bear on the content of

1] settlement. [18] his tesimony as an expert. So | intend to delve into

12} Q Did you conduct an analysis of the settlement (19] this.

13} demand? [20] MR. TRACEY: I'm not going to instruct him not to

14} A Yes. | don’t recall writing anything, but I had [21] answer on questions going to what Mr. Bistline did to

|51 extensive discussions with Mr. Berendt and Mr. [22] prepare himself for his expert tesumony - not any other
Duesenberg Page 147

|6/ on the nature of the claims, the type of evidence that [1] testimony, but his expert tesimony - but | will instruct

[7] would be offered, the expert opinions that wouid be [2] on areas that go beyond that and caution the witness to be

[8] offered, the strengths and weaknesses of the plaintiff’s [3] mindful of that distinction in giving his answers.

[9] legal position. It was a very substantial statute of (4] MR. LEIMKUHLER: Idon’t agree with your cut. |
{10] limitations issue that we believed we would preveil upon, {S] think you're carving out too narrow of an area which is
[11] but the trisl denied our motion to dismiss for summary {6] permissible for inquiry in examining an expert witness. |
[12] judgment on the statute of limitations, and although we (71 think the best way to proceed is for me to ask the
[13] believed we would have prevailed on thst issue on appeal, [8] questions and we'll see where we run into trouble.

[14] Tezas couris are aot the happiest place to be sometimes. 9 MR. TRACEY: I have no objection to your asking
[15] Wedetermined that it was in the company’s best interest {10] questions, but | was simply carving out what we believe is
to [11] the distinction here, and | think this is a case where we
{16} settle that case. [12] have a Monsanto empioyee who is also appearing as an
{1 Q Any other cases, setting apart for the moment the expert
{18] Brio cases in which you 've had an active responsibility ? (13} witness. |think there’s an attorney-client consideration
[19] And this is in the area of toxic tori cases. [14] present there that might not be present were Mr. Bistline
1201 A Right. | understand. That’s all I can recall at [15] nota Monsanto employee.
{21} the moment. {16] MR. LEIMKUHLER: There’s also a waiver issue
[22) Q When did vou learn that you would be an expert {17] that's present that would not be there if Mr. Bistline were
Page 145 {18] not an expert, but Mr. Bistline is an expert.

[1] witness in this case - let me withdraw the question. 19] MR. TRACEY: You'realleging - you can allege

12] When were you first asked 1o be an expert witness [20] what you want.

{31 inthis case? (21} MR. LEIMKUHLER: Let me modify that somewhat.
ACE-FEDERAL REPORTERS, INC. 202-347-3700 Page 142 to Page 147
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[22] He’s being held out as an expert, and on that basis, we're {18] restricton that was just articulated, and [ will follow
Page 148 {19] the instruction of Mr. Tracey on that.

[1] entitied to probe matters discussed which bear on the (201 MR. KRAMER: Given that response, perhaps

2] opinions that he's going to testify to. {21} Mr. Tracey misspoke, but he limited the response to

(31 MR. TRACEY: You and | can obviously spend a lot [22] discussions that were had in preparation for this

[4) of time debating this. [ think | made the distinction that Page 151

|51 1 would draw clear, and | guess to a certain extent here, {1} deposition. | don’tthink that was the intent of the

{6] since it was the witness who was involved in these [2} queston nor do I think that would be a proper limitation.

[7] conversations and the efforts at preparation, perhaps he is 13) Certainly, it would also cover any discussions he

(8] the one that will have to apply his judgment as well to {4] had in preparation for his anticipated expert testimony,

{9) areas that he feels are outside the scope of the inquiry. (5] whether or not it was in preparation for this deposition.
{10] But1'm not trying to prevent your proceeding with your (61 MR.TRACEY: AndI think that your comment there
{11] guestioning. {7) is correct actually, and that's probably a fair reading of
11z MR. LEIMKUHLER: Justhis answering. Let’s read (8] what ! meant. Inpreparation for his deposition as an
[13] back what was pending before that extended colloquy, if (9] expert witness.
you [10} MR. LEIMKUHLER: I still think that limitation is
[14] please. {11] unduly harsh because if there is any information that
{15] (The reporter read the record as requested.) [12] Mr. Bistline has obtained which bears in any respect on his
{16} THE WITNESS: Mr. Snively's comment to me was (13) testimony whether, his sole objective was prepaning for his
{17] thathe wished me to testify about the expenses in handling (14] testimony or not, it's something which is fair ground for
[18) the Acosta cases as well as the settlement of the Acosta {15] examination. Let me repeat the question.

[19] case. 116} MR. TRACEY: Whatis your question?

120] BY MR. LEIMKUHLER: nn BY MR. LEIMKUHLER:

21} Q Tell me as best as vou can recall what (18] Q My question is as follows: Mr. Bistline, since

[22) Mr. Snively said to you concerning those areas of (19} vour initial discussion with Mr. Snively, have vou had any
Page 149 (20] discussions with anvone concerning the issue of costs

1] testimony. [21) éncurred by Monsanto in connection with its defense or

{2 A It was just that, Mr. Leimkuhler. He askedif | [22) settlement of any private actions at the Brio sites? And

(3] would be willing to testify as an expert in those areas. Page 152

14} Q And you told him in substance that you would? (1] ifyou have had such discussions, please identify with

{5] A Yes. (2] whom.

(6} Q What other discussions transpired concerning your 3] A Yes, | have had discussions, and the individuals

[7] anticipated role as an expert between you and Mr. Snively? (4] with whom I’ve had those discussions have been either

18} A At that time, none. {5} Mr. Snively, counsel for Monsanto in the underlying

191 Q Did you have any further discussions or cases,

{10] correspondence with Mr. Snively concerning the issue of (6] inthe Brio cases or counsel for Monsanto in this case, and
[11] Monsanto's costs at the Brio sites in defending private {71 | may have had ~ I can’t recall exactly when - but | may
[12] actions at the Brio site? {8] have had a discussion with Mr, Krchma in passing.
113) A Not with Mr. Snively, no. (91 Q Can you identify counsel for Monsanto in the Brio
[14] Q With whom else did you have discussions of that {10} cases, the undertying cases with whom you 've had
{15) nature? (11} discussions?
[16) A I've had discussions with many people about the {12} A Yes.
{17] costs incurred in defending and settling these cases. {13) Q Is Ms. Cohen one of them?
[18] Q Are you referring to discussions that took place (14) A Phyllis Cohen.
{t9] before or after your initial conversation with Mr. Snively? (15} Q Mr. Hall?
20} A Both. [16) A Mr. Hall,
121§ Q Let’s leave it at discussions that took place nn Q Anyone else?
122] after your meeting with Mr. Snively. With whom else have (18] A Joe Shoebotham.
Page 150 191 Q Mr. Ellis?

{11 you discussed the issue of legal costs or settlements with 120) A Mr. Ellis, yes. He was one. Mr. Jones and

(2] regard to the Brio private actions? {21] Mr. Goldenthau, Larry Goldeathau.

131 MR. TRACEY: Let me just interject, 2nd I'm not 22} Q Are those all lawyers?

(4] trying to put a lot of colloquy on the record but to the Page 153

{S] extent that that information was being collected in n A Those are all lawyers. And Tracy Gist, G-i-s-t,

{6] preparation for your deposition is the limitation that | 2] whois s paralegal at Woodard, Hall & Primm.

{7} would put on that as opposed to whatever otherwise 3] Q Are the other lawyers that you mentioned lawyers

[8] privileged communications may have been made. (4] at Woodard, Hall?

19} MR. LEIMKUHLER: Peter, |'m not going to accept [s) A Yes.

{10] that qualification, and the witness should understand in (6] Q Anyone else other than those individuals within

[11] answering the question that | stand by my question asiit's [7] the category of counsel for Monsanto in the underiying

[12] put. And if he intends to limit his answer to meet with [8) cases?

[13] your qualification, he’s obliged to let me know that 9 A Not that | recsll.

{14} there’s information that's not being provided that's [10] QO Who have you discussed cost matters with who you

(15] responsive t~ the question that [ put. [11] identified as counsel for Monsanto in the insurance

{16) THE ~ TNESS: | understand thet, Mr. Leimkuhler. {12] lirigation?

{17] There are conversations that | had that do fall within the 13] A David Curtin, Peter Tracey.

Page 147 1o Page 153 202-347-3700 ACE-FEDERAL REPORTERS, INC.
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114} MR. TRACEY: When you say "cost matters,” you | (9] ending earlier than [ anticipated today after staruny
{15] mean maters - cost matters relating to the Bno actions? ! {10} later than we had onginally expected and so the
116} MR. LEIMKUHLER: That's nght. ! [1H} continuation may last longer than an additional dav tor
{17 THE WITNESS: That's what | understood the i {12} thatreason.
{18} questonto be. KD MR.TRACEY: Well. given Defendants’ cooperaton
{19} BY MR. LEIMKUHLER: i [14] 1nscheduling in this instance. we will accommodate the
{20 Q Are there other cost matters other than those as [15} schedule.
{21] to which you 've had discussions since Mr. Snively first {16} MR. LEIMKUHLER: We're ending tn the middle of
[22] asked vou to become an expert wimess? a
Page 154 [17] tussie over privileged issues. and | think all parues are
i) A Just in general, cost matters. | mean, my wife (18] simply going to reserve thewr rights as to their positions.
2] and | talked about the cost of 4 new car that we recently [19] and we'll try to sort that out either between now and the
[3] purchased because my 18-year-old did lethal damage to [20] next session or at the next session. So the fact that
the [21] we’re dropping the fight for the moment should not be seen
|4} old one. [22] as acquiescence on the part of Defendants and the
151 Q You caught me. Boy, what an overbroad question. positions
{6] Other cost iatters relating to the dispute Page 157
[7] between Monsanto and its insurers. (1} thathave been set forth by Monsanto.
{8} A | have had other discussions, yes. (2} MR. TRACEY: | have no concluding remarks.
(94 Q With whom’ [3] However, Monsanto does request that this deposition
(10} MR. TRACEY: [think that’'s outside the scope of {4] transcript and the exhibits there to be designated
[11] this deposition. | mean, he's not - he's being offered {5] protected material in accordance with the Monsanto
[12] here on the issues that are outlined in his statement. If [6] protective order and any other applicable orders, including
[13] you’re going into other cost issues, that's not his area of [7] the May 25th order. That's all | have.
[14] experuse, and I'm going to instruct him not to answer. (8} Thank you, Mr. Bistline.
|115] He's here to answer as to costs within the scope of this 91 MR. LEIMKUHLER: Thank you.
{16] deposition. |think it clearly takes on attorney-client (10} (Whereupon, at 4:25 p.m.. the deposition was
{17} privilege when you step beyond that. [11) adjourned, to reconvene at a mutually agreed-upon date.)
(18} MR. LEIMKUHLER: Firstof all, | haven’t asked of [13) e e e e
[19] the substance of any conversations yet, and I'm not saying (14} THOMAS M. BISTLINE
[20] that that would be impermissible, but right now ['m simply
[21] asking him to identify conversations that he’s had. Is
{22] this an instruction not to answer?
Page 155
1] MR. TRACEY: The witness is a lawyer for
{2} Monsanto, and to the extent that he is also representing
{31 his client. Monsanto Company, | don’t think thatit’s
{4] appropriate for him to have to go beyond the scope of what
I5] is laid out in the Rule 26 statement. So I will instruct
{6] him not to answer as to discussions he may have had or may
{71 not have had as to costs that are not referenced in the
18] Rule 26 statement.
19} BY MR. LEIMKUHLER:
[10] Q Can you answer the pending question,
|11} Mr. Bistline?
112} A I'm going to follow my counsel’s instructions.
{13} Q Can you provide me the names of any individuals
[14] with whom you 've had discussions about costs at issue in
[15] the Monsanto action, apart from as they relate o the Brio
{161 private actions?
1n MR. TRACEY: I'm going to instruct him not to
{18] answer on that. Firstof all, it's attorney-client, and
[19] second, it's outside the scope of this deposition.
[20] THE WITNESS: ['m going to follow my counsel's
{211 instruction.
122] MR. LEIMKUHLER: Let’s go off the record for a
Page 156
{1} second.
121 -(Discussioa off the record.)
31 MR. LEIMKUHLER: We have to break becsuse
seversl
[4) people have flights to catch or trains to catch.
(5} Due to some scheduling confusion, Mr. Bistline
{6] will not be available tomorrow, but Mr. Tracey has agreed
{71 to get back to me promptly with any available dates that
{8] Mr. Bistline bas in the future. | would note that we are
ACE-FEDERAL REPORTERS, INC. 202-347-3700 Page 153 to Page 13
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RULE 2¢ BTATEMENT FOR THOMAS M. BIBTLINE, ESO.
Backaround and Experience

<

Mr. Bistline testified extensively at his depositions
as to -his educational background and employment history.

Subiect Matter of Testimony
Mr. Bistlin§ is expected to testify as to the

necesgity for and reasonableness of the sums expended by
Monsanto in litigating and, in some instances, settling the
various third-party actions arising in connection with the Brio
site. Mr. Bistline’s testimony will concern the pericd from
April 1990 to date.

Summary of Bases and Grounds for Testimony

Mr. Bistliné is expected to testify that the sums
expended by Monsanto in connection with the Brio third-party
actions vere reasonable and necessary. These sums, which, for
the most part, are set forth in Exhibits 1(C)-(E) of Mr.
Bistline’s 30(b) (6) deposition (expenses incurred through
1992), include, but are not limited to, attorney’s fees,
expert/consultant fees, and other necessary and reasonable
litigation expenses.

Mr. Bistline is cipoctcd to testify that the
settlement amounts incurred by Monsanto in connection with
certain Brioc third-party actions, j.e,, Acosta, Aquilar, and
Hardage, were reasonable.

In addition to his knowledge, experience, and
training, Mr. Bistline’s opinipns are based on the following:

r—— Protected Material.
L BT Morsanto Insurance
Bistiine E-I Coverage Litigation

8-10-93 4

WATER_PCB-SD0000066517



1. his familiarity with market rates for legal
services needed for litigation of similar
sophistication and complexity;

2.~ his familiarity with the number of hours
reasonably expended for tasks associated with
the type of litigation in issue;

3. his familiarity with the level of attorney
performance customary and necessary in the type
of litigation in issue;

4. his familiarity with the types and amounts of
expert fees and expensaes customarily incurred in
the type of litigation in issue; and

5. his familiarity with the operative facts and
assumptions employed in arriving at the various

settlement amounts that were paid by Monsanto.

In addition, Mr. Bistline may rely on the transcripts
of depositions taken in this action, and the exhibits thereto.
Mr. Bistline may also rely on documents that were produced and
pleadings which were filed in this case. Mr. Bistline also may
rely on information provided by other persons who have
knowledge of the litigation costs and settlement amounts at
issue.

Mr. Bistline reserves the right to offer furﬁhor
opinions in rebuttal or in response to defendants’ experts or
other evidence.

99238

Protected Material
Monsanto Insurai.=
Coverage Linganct
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