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¥ow come the respondents, The Zagle-Picher Company and
’ , £
The Eagle-Picher Sales Company (hereinafter called "Eagle-Picher") is

by their attorneys, Edmund P, Vood and Richard Serviss, and adopt as

their own the exceptions talzen by each other respondent herein to the

"rrnijal Examiner's Recormended Decision',

A, In view of tre fact that the Fecormended Decision of the

P o

Triel ZXaminer treats the practices of Zasle-Ticher as incidental or

Ty

trivuvtary to those of Fational, thus disrersin~ direct and indirect
reference to them throughovt the Hecormended Decision, and renderinc it

difficult to challenge eacl allusicn to Za~le-Ticrer separately and

B T
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individually, Zagle-Picher asserts the two followins general exceptions

to the Triel Lxaminer's Recommended Decigicon:

1. As to Count I, the Triel -xeniner erred in holding
RS

NN Ty iy

or insinuatfh; that Iational lawlessly achieved a monopolistic position

of industrial domlinance, thrat Earle-Picher aided, abetted, supported,
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and contributed to National's monopolistic delinquency and now parti-
cipetes in the illeral fruits es virtual“co-partner in criminal
monopoly, that Natlonal procuvred this sinister intimﬁcy by the<device
of its erstwhile minority stock ownership in karle-Ficher, and that

alwr

these conclusions are compelled by the manifest Intimations of the

evidence, in weicghinz which the caterorical statements of top executives,
rose honesty is not cuestioned, must be disregcarded as unqualified, in

(283

favor of possible inferences emanating from the extraneous doings and

‘scrivenings of underlings, which, although irrelevant, should be

o d

L

recarded as transcending normal competitive amenities. Kagle-Picher
excepts to and objects to each and every item which lolds, insinuafés,

implies, suggests, infers, or intimates to this general effect, posi-

tively or negatively, or bofh.

'

'

REASQON: The Trial Examiner so erred because he chose to
ignore the testimony offered on behalf of Eagle-Picher, and because he
disregarded the established law of evidence that inferences cannot be
used to contredict direct and positive testimony, unless they are ines-
canable, llore particulafly, it was testified tret cazle-Picher had no
azreements with Fational and comneted witlh it sctively but had no alter-

native to followins Wationzl's wricees on prodve

ct

e mezde from pis leed,

i

-

because Zagle-Ficher wes not rslatively sirons enous™ to start or finish
& price war, Tris direct and positive testimony, vrich is more particu-
larly identified belovw in Farerraphs Z-1, £, 3, znd 4, stands unconira-

rial _.xaminer's laborious deduction of

ct

dicted in the receord, andé tre

intricate and sinister conspiracy i1s comnletely wirecessary tc explain

= Y

the transparently simple, commonplace™competitive situation. (See

RPN TER
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Perarraphs (1-f), on Pare 10; (7-cl}, on Page 43; (6-A), on Page 79;

and (7-A1), on Pase 80, of the Trial nxaminer's Recormended Decision.) :

2. As to Count II, the Trial Lxeminer erred in that,
a7ter roldin- that the price discriminstions of the respondents should
be treated individually, (Paze 57, Farazraph (10-m)), he concluded
that zazle-Picher was v1olatinr Section E(a) of the Clayton Act, wifh-

out makins the appropriate and necessary findings of fact as to

2cle-Ficher. 1ore specificelly, the Zxaminer held:
lad

x]

"The question of discrimination involved in this
case is individual and must be conslidered with
respect to each respondent sctin~ alone from the : .
standpoint of effects as between its customers." -
However, the Recommended Dccision contains no finding that
any two or more actual customers of Zacle-Picher were affected by
racle-Picher's price dlffe ntiels or trat anythin~s more specific than
hypotictical competition between Iyrotretical customers might be affec-
ted., The rRecormmended Decision coes beyond <ue process of law in

reconiendéins a rectrainin-s order zoaingt cLarle-Picter, in the absence

grls Indivicdual »ricinc practices

REASOK: At the close of the Tommission's case, Earsle-
Ficrer moved to dismiss the co-rleaint, on the ~round, smons cothers,
trat the evidence in regoesct to violation oF Secticr 2(2) of the Cla—ton

Act wvas too vasue and indefinite to rernit prorer defense or rebutteal

SIAIHOUY TYNOILVN 3IHLI 1V Q32nQ0¥d3Y

ané hence, Larle-FPicler
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orrvomtunity for intellizent defense,
B 3 .
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was bein~ deprived of due process of law, Thre propcsed finding that
Zerle-Ficher has violated this Act is unsupported by any findinz as
to when, where, how, or whom. If khacle-Picrer's price differentials

Lave substantially lessenecd competition emong Lts cucstomers, or il

treir effect mer be to substantielly lessern comvdetition, then certainly

dentilied the customers so affec-

[y

tre Fecomme=n’c ¢ Decision should have
ted with sufficient particularity to peruit EBesgle~Picher tc at leas*
argie the matter before the Commissicn. ‘ |
ka

' The record indicates throushout that karle-Picher ras many
customers, and thet there is much competition in et least several of
the industries in vwhich Zagle-Picher customers engage., The Trial M
Examiner speculated academically as to hypotheticel effects on hypo-

thetical customers, but‘did not instance from the record any proved

violation cf law. As basis for ths Kecommended Crder, the Recommended
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the effect of Zanzle-Ficker pricin-

1

respect tec each pimment end easch rrice Adiffererntial,

Trisl Lxeaminer merely found that the effect of the _sgle-Ticher 4iffer-
entials was to meybe lesgsern correiiticn, In eghort, the Tecormonied
Decision in substance substitvtes "marbe™ for Miar e in the statite,

i
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l. "The karle-Picher Comreny and The ~acle=-Picher
Sales Company (hereinafter called Lagle-FPicher) engage in the business
of sellinrs lead pigments in interstate commerce throuchout the United

States in which business they are secohd in size to National Lead

]

tional), DTmue to the diiference in zltecg

TrmmenT (rarstrelier cslls
of the two companies, Eégle-?icher ic riot In a position tc compete witlr
I'ational, on lead pigments manufactured from pig léad, by rneans of a
general policy of price cutting o» price war, Nevertheless, 1t is the
policy of Zazle-Picher to compete with lNational in the sale of lead
piegments and fagle-Picher does so compete gctively by means of resesrch
wh:ich develops different and better products, by means of sales serwice,
by means of technical service to customers providinc them with the )
benefit of Eagle-Pichér's research facilities, and by means of national
advertising intended to increase consumer acceptance of the Eagle-ficher
products.”

2. "Sazle-Picher has not acted in concert with the

other responaents herein or any of them since the invalidation of the

National Industrial Fecovery Act, in respect to terms or conditions of

Ay
j-e

sale of lead pirments, and there is no evidence that it has., Illore snec

m

Tically, the current situation was correctly swmarizesd by Joel I, Rowlb7,
president cf Zacle-Picher, wvwho testified that since tre time he bezane
rrecident ol the company, September, 1241, down to the present, no
agreements have existed with the other respondents lerein or any of ther,

affectin: prices or terrms or conditions of sale of lead pigrents, and

SRR TR s R T WY W A IR
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this testimony is unconiradicted,” . :

i

3. "rarticularly, Zazle-Picher research has develoned %

L3

£

speclal pigments lmown as basic lead §hlphate, leaded zinc oxide and 5
blue lead which Lacle-Picher manufactures from its own raw materials
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and sells in competition with plgmente manufactured from pig lead,
All of the Eagle-Picher organization hes been actively envaged in
promoting consumer acceptance and greater utilization of these products
tn competition with trose promoted br the other respondsnts reveln,™
4, "EBacle-Picher's research laboratories have developed
many special lead oxides for the storage battery industry end zarle-
Picker's technical experts have instructed the company's customers in
the manner of thelr use, which has improved the competitive position

of the Zagle-Picher customers in relation %o that of the customers of

National and that of the large battery manufacturers which prccéuce

L

their own lead oxidec." ' N

Z

5, "Zagle-Ficher has not indulged in any unfair method

of competition by conspiracy or otherwise.® :
6., "Eacle-Ficher has not discriminated amonc its cus-
tomers in its sale of lead pigments.”
7o "Eagle-Picher cannot compete with Natlional except

ellinz on a delivered price basls because of Fational's grester

oG

v

t

sigz

@

<

and greater number of manufactirinc plants.”

A
+
7

2, "Tre pricing policies of Eagle-lPicher leve no

the effect of suhstan t¢a’1” lessenin~ cowpetition or tendin~ tc rreate

& mononoly in the sale of 1e d pizments, and the record does nnt par-

[

nort to evidence a sinsle specific instance of such effect.”

— -
.

3 oo
]

¢, "Tre competition of the customers of Zagle-Fich

which purchase lead pigments from fagle-Picher, has not been injured,

destroyed or prevented by the pricing coliby folloved by kEeTle-Picher,

&
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and the record deoes ncot purport to evidence a sincle specific instance

-

of such effect."



REASONS: Esgle-Picher's proposed exceptions, Nos, 1,
2, 3 and 4, are supported by the testimony of Alvin Ce. Goetz, Tr,
3528;‘Harold R. Harner, Tr. 3416; . F,-Chubb, Tr. 3462; W. V.
Vasterling, Tr. 3591; J. 0. ¥itcrell, Tr. 3620, J. 7. 3owlbr, Tr,
3632-A; and L. I Hayf, Tr, o659,

Proposed findings Ilios. 5 and 6 are negative in form and ar
supported by the negative aspects of the record. Proposed finding
No, 7 may be found in substance in the Recommended_Decision, but the
Trial Zxaminer refused to make this propgsed finding with quotable N
conciseness., Proposed findin~s Hos. 8 ;nd 9 are nezative, and are

predicated upon the nerative aspects of the record,

.

C. More specifically, Zagle-Picher excepts to said Eeconm-

’

mended Decision in the followineg particulars: ‘

1. Page 6, uvnder "The Issues”:

"Did MNational, through its various acquisitions,
- 3 N
gecure and enploy moncovolistic contrel over
the lead pigments industry?

Did Tationalts relations with Smeltinc exert
e monopolistic influence over the price of
pizs lead?

Did National conspire wit: du Fort with the
purpcse and effect of mainteinin: fixed price

levels on white lead-in-oil?"

The reascn for the exception i1s that none ol these activities
comes under Section 5 of the Federal Trade Cormissior Act, or Sectior
2(a) of the Clayton 4ict, o nder any other statute under whish ihe

3

Pederel Trade Cormiscicr tas jurisdietieor, Thesz Issves mirtt pertalr

“to allesed viclation by Festliconal of Section 2 o7 tre Sherman Act, %

Iyt
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the FPedersl Trade Commission is without power to enfbrce this section
of the Sherman Act, in so far as mere purpose or intent to mononolize
i{s concerned, because intent per se is not an unfair method of con-
vetition. These issues, vroverly, have nothin~ to do with the
ragle-Ficher respondents; iezle-Picher 1s not responsible for the
sole and lon~ past actions of Ietional, and should not be prejudiced
by these false issues relating solely to National,

2. Pare 9, (l-e)

This paragraph 1s fau}lty, in that hagle-Ficher's

production of basic lead sulphate and leaded zinc oxide is not taken '

-

into account, and furtler, in trat the record does not justify tﬁb

2

holding that Eagle;Picher's percentare of business has been inereased

by 1its acquisition of International's lead pigment plant, Eag1e~?icher

did not buy International's business, and there is no reason to believe

that Eagle-Ficher received a larger share of it than any other
respondent.

3. Parse 10, (1-1)

~Pronerly, these facts, if true, ere not pertinent

to the issuves of this case, Tre citatement that it was not shoym thrat

kational contreclled ragle-Ficher tl.rcugh stoclk ovmershiz it varranted,

but this findin~ alone should disquelify all other evidence vertaininc

to kational's financial interest in magle-Picrer, The evidence which

is discussed in the second pararsraph of (1l-f) is too triflin- fo» proper

consideration in relation to any valid issues in the case,

4, Pare 35, (5-¢)

Tre record does got justifr the interpretation placed

upon it as to Zacle~Ficher,

P PR R
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5, Page 36, (6-a)

There is nothins in the record to justify the
“xaminer's Iimplication that prices were fixed jointly.by Katlonal and

-~ T
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nrices set by Netional "had the effect of placinz a ceilinz on prices
vrich their smaller competitors couvld charce and of malkin~ profit
marcine sufficiently narrow to induce these competlitors to sell &t

the highest prices they could get (Pars. 1-f, 2., 5-c3)."

E. Paze 38, (7-al) and (7%-a2)

These conclusions have nothing to c¢o with any proper
issue in the case, as explained in relation to the analysis of "Issues".

7. Pare 39, (7-83)

4

There is nothinz in the record to show that |

"Respondents National and Earle~Picrer promulrated and adhered to the

zone pricings system without deviation and in such manner as to produce

identical prices, terms, and conditions of sale," Zacle-Picher in

'_I

ead,

3

ceneral followed Nationalts pricing, as to nroducts made from nic

I~ » 3

n
1t

U’

d not "promnlrate" tre pricin~ system. The accusation jis without

o

videntiary suppert.

Tris stetement ls inaccurate, tecause it does nct
teke into account Lagle-Piclier's gale of basic sulphate white lead gnd
Ttlue lead, whick competed egainst Iational's basic carbonate white lead
ené red lead, respectively,

¢, Pace 40, (7-a")

SIAIHOUY TYNOILVN 3HL iV 039n00ydIN

Tliere is ncthin® in the record to show that the

tgrle-Picher respondents "digcussed beses for quotations in sealed bids

10153



to municipal, state, and federal purchasing acencies". Peragraph

(5-c7), to which the bxeminer refers in (7-a8) comprises only an
gnelysis of invoices, and providés no basis for the Trial ixaminer's

uneunported charce that discussion of quotations in sealed bids took

BESS

nlace. There is no such evidence in the record.

10, Farce 40, (7-b1)

Zarle-Ticher ras alwars admitted following cener-

—a

ally the price leadership of National in respect to prices and terms
and‘conditions'of sale, of most of 1ts pﬁgducts. There is no evidence
in the case to warrant the inference thatJthese prices and termg and
conditions of sale were arrived at by.collusion between lLational and
Zagle=~-Picher, The evidence is to the contrary, and 1s designated:wigh

’

particularity in the exceptions to the Trial kxaminer's refusal to

make the findings requested by them,

11. Page 43, (7=-cl)
The conclusicns stated in this paracraph are ex-
cepted to for the reasons set forth-in the excevtion to Paragraph
(7-v1).

12, DPare 44, (7-c4)

There is no evidence in this recoré a2c to vhat

[N

zr unrestrained marketin- syster would provide in tre var of pric

Chwe

variation for thre purroses of barrcain snd sale. Tn an industry in
vhich price leadership obtaing, some conformitr in pricin~ is to bé
expected; tre assumption te the contrary is without judicial sanction,
and must be predicated upcn some undisclosed, obscure, out-moded text

on economics, of which theese respondents heve no knovledge.
»

b
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13, Page 44, (7-cb)

Inasmuch as the I"1ller-Tydings Act legalizes the
fixing of resale prices, 1t is not within the province of the Federal
Trede Commission to condemn under the Federal Trade Commission Act
t*ose who sought and obtained a lersl result, A lerslized method of
competition cannot be an unfair method of competition, After the

I"iller-Tydings Act was passed, the Cormission altered many orders pre-

" viousgly issued,

14, Page 44, {7=41) "

The suspension of the enforceability of Schedule A
end Article VITI, Section 2, of the F.R.A. Code was.without legal sig-_
nificance as to those who voluntarily adopted the practices approved
therein, ,

15, Paege 45, (7-d2)

There was no conspiracy, The simpler and corréCt
explanastion of such conformity of prices, terms and conditions of sale
as existed, insofer as Eagle-Picher is concerned, i1s that kagle-Picher
deliberately and purposefully followed the pricinr policy of rational
as to producfs made from pig lead, which it had g richt to do lerelly.,

18, Pare 45, (7-33)

The delineated aciivities of I'ztional are not in
violation of the Federal Trade Comiission Act, because rmonovolistic
nurpeocse, even f proved, viclates only Section 2 of the Sherman Act,
and is not an unfair method of competition. Further, the Federal
Trede Commission Act was intended to nip rmonopolistic tendencies in the
bud, whereas the alleced improper conduct of National took place in the

lonc past, end the issue itself is improper in this case,

1055

- 11 -

el & de

PRI, D

SIAIHOUY TYNOILVN IHL 1v QIDINQOHdIY




O

v,
st il

17. Page 45, (7-d4)
Bagle-Picher acted within its rights in following :

generally the pricing policies of the National'Lead Company es to
products made from plg leed,

18. DPage 46, (7-d5) and (7-d6)

The conclusions stated in thls paragraph asre
excepted to for the reasons asserted in the exception to Paragraph

(7=-64).
19, Pages 49 and 50, (8-a4)

This item is unsupported by either the record

references therein made or any other portion of the record. o,

20. Page 56, (10-h)

The cases pointed out in Paragraphs 8-a3, a4, io-a,
and d, are not discriminatory in éhe sense in which the word is uged
in Section 2(a) of the Clayton Act, and the price differentials shéwn
te exist wers not shovm to be substantial or to lessen competition
tetween Eaglé-Picher's customers, -

21, Pege 57, (10-j)

It 1s not shown that the price cifferences irn ques-

tion were discriminatory in the sense of Section 2{a) of tre Clavion

Act, that they were substantial, or that they had tre tendency or effect
of lesseninz competition between larze and small customers, to the inijury
of tre latter,

22, Pare 57, (11-a)

The Trial Zxaminer erred in ccnsiderin~ individual

’
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sales to customers in premium zones, ,instead of conciderins the zone
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price, that is, the averagze of all of the transactions within the zone,

Zone sellinz is legel, (Salt Producers Associatioh v. Federal Trade

Cormission, 134 Fed, (2d) 354), There is no showing that individual
customers were damared or put at a competitive disadﬁgntage in commet:-

tion with customers in a different zone,

25, Pa~e 52, (1ll-b)
| It is irmproper to hold that prices are discrimina-.
tory and violative of Section 2(a) of the Clayton Act, in the absence
of proof that competition, in this case among customers, may be lessene

24, Pace 61, ™IV, RECOIMENDED -FINDINTS AND CONCLUSI OIS

de

1"

-

This section of the Trial Examiner's Recommended Deéisip

L,

that is, from Pace 61 to Page 96, "Recommended Order™, is eSsentiafly a

repetition of the foregoing sections to which specific exceptions have
been noted, Eagle-Picher particularly excents to Page 81, (7-A3);
Pare 82, (7-ARf); Pare 34, (7-71); Page 85, (7-Dl); Page 86, (7-D2);

Pace ¢7, (7-D4); Pace 27, (7-05); Pagze 87, (7-DL6); Page 89, (8-£4); ang

Hh

Page 92, (10-D); for tre reasons previously indicated,

\1so, rarle-richer excepts to the inclusion of the findinzs
1-%¥, 1-7, 1-%, 2-4, 2-2, 2-C, 2-D, 2-Z, 2-7, and 3, as Iimproper issues
in the case, Tor the reasons described in relation ta exception Ilc., 1.

25, Fa-e 8¢, (1-7)
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business, Tre Trial lxa~iner Igs gZrossly in error as to wagle-Ficher's

ecquirin- Internstionalls btsiness,_bgpause it did not, and there is
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~inference tiat the pzrties were enraned in an illeral consriracw,

nothing in the record to suggest thet 1t did, Further, there is
nothin~ in the record to show that Lagle-Picher's acquisition of

Tnternational's plant in any way increased zagle-Picher's business or

my

e .

~ e -
nercentas

22, Parce 84, (1-%)

Zarle-Ficher objects to the inclusion of the finding

thet Lational! ow:r’ Zagle-Ficher stock. In view of the finding that

~

onal did ro%t control korle-Picher, the inclusion of the findins -7

1o

Yet
**:e stocl: ovnershiy is improper. Obviously, the Trial =xaminer weas

pre judiced by this circumstance, and.hence exag;efated the importance

of trivial contacts between the comnanlies itemized in said Paragragh .

1-K. Particularly, Zagle-Picher objects to the statement: "Eagle-Picher's
files contained Nationél'slprice changes on the Pacific Coast", becﬁuse
there was just one casual letter in the zagle-Picher files, showing

one change of price by Netional on the Pacific Coast, whereas the
recormended fincing intimates ~reater Intimacy. Lagle~Ficher objects
toc the claracterization of tre itemized trivia as "direct evidence of
close relations between these two respondents™., Ione of the specified

zational ans tale-Picher personnel was improper, and

21l vere trivigl, A lirmited rnimter of casual end isolated laviul

¥

reare, i1g ilnadequate bazis Tor dravinz the

-

.arle-Yiclier excepts to the first sentence of tris

-

rerazrapr, whick treetr Zationszl end ragle-Picher as an entity, and

SIATHOYUY TVNOILYN 3IHL LV Q3ONA0HdIY

further cbhjects tn all casual insinuxeions throushout the report to
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28, DPace 80, (7-Al1)

Eagle-Picher excepts to the latter part of the
first sentence, vhich asserts that National added to its dominant

powver by establishing close coomeration witl lacle-Picher., There is

-

- - b

rotiir: in tre record to show trat _arle-FPicrer coopereted ﬁith I'eticnal
to & Gegree ~rezter tran that comzelled by the position of Yational |
wrich the Trial Examiner Ield to be dominant, Further, it i1s the
stratesy of the Trial Zzamlner, in his compoundinz of this paragraph,
to tie Eagle-Picher into Kational's acquisition of competitors many

Fad
vears aro, and its historic relations with American Smelting and
Pefinins Company, If Yational's early operatiohs were improper, tﬁ%n
Zagle-Ficher, as its "largest potential competitor™, was the chief -
victim, If MNational's early history here has any pertinency, then phe
Federal Trade Commission has been guilty of thirty years! gross dere-
liction, and the Trial Ixaminer's present attempt to implicate Eaélé-
Picher, as an incident to ris condemnation of National, merely adds
insult to injury. In shorit, the T"iai Ixaminer's report 1s hopeles:ziy
inconsistent in evefy sarticular and resrect, including every insinu-
ation, as well as staftement, by vhich it attermts to tie laticnal and
~arle~Ficher tocether as twin culprits, (See Faracraph 7-D-3 on Pare 235)

29, Page PZ (7-21)

Lezle=-Ficker excepts to the statement in the first
and last sentences as not supported by eny evidence whatsoever, Ea-le-
Picher followed Nationsl's prices and terms and conditions of sale,

because Fational was tre price leader, but there is not one iota of

evidence in the record tiat the prices and terms and conditions of sale
e
resulted from joint action,
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30, Page 94, (10-E)

Eagle-Picher objects to the inference of this

raracraph that it indulged in dilscrimination to substantially lessen

competition between its custoners., There‘is,no evidence whatsoever in
tre recorc that any Zaslis-Ficrer price differential substantially
lessened competition between -azle-Ficher's customers, and Trial Exam-
iner's Fecommended Decision cites no sﬁch case,

31, Pace 25, (11-A)

The zone svstem is legal, (Salt Froducers Assocla-
Ao

tion v. Federal Trade Cormission, 134 Fed, (2d) 354.) and hence, the

average zone freicht is the critical factor in determining legality,
rather than specific zone bofder examples., The record does’not sh&w
any instance in which Eagle-Picher'!s customers, located in different
zoneg, were in competition with each other, and none 1s suggested in

the Trial Zxaminer's Recormended Decision.

32, Face 95, (11-%)

There is no instance of competition between Eazle-
Picher's customers belnc substantially lessened by the quantity
differentials referred tc in sz2id pararrapl, and such quantity differ-

entiels are entirely lecal,
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33, Page 95, (V, RECOKHENDED“ORDER) | | |
o gagleQPicher excepts to the order recommended byA
the Trisl Examiner on the ground that each and every provision of it
1s uvnwarranted by both the evidence aid the law.

Fegpectfully submitted,

Pller/
idnund P. Vood,

2201 Carew Tower
Cincinnati, Ohio

P
\ : !
chy A :
AicNard Serviss, .
The EBagle~Picher Cormpany

American Bullding
Cincinnati, Ohio

Attorneys for

The Eagle-Picher Company,

and

The fagle-Picher Sales Company
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