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1 IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT

2 IN AND FOR DADE COUNTY, FLORIDA

3 Case No. 04-16237 CA 42

4

5 JOSEPH MALLIA,

6 Plaintiff,

VS.
7

PNEUMO ABEX
8

Defendants.

O
10
11

Miami, Florida

12 December 9, 2005
9:00 o'clock am.

13

14 000 -

15

16

17

18 The above-styled cause came on for

19 Jury Trial, held before the Honorable RICHARD YALE
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20 FEDER, Presiding Judge, at the Dade County

21 Courthouse, on the 9th day of December, 2005 at 9:00
22 o'clock am.

23

24 TESTIMON OF JOYCE GALE MALLIA,

25 DR.DAVID HAY GARABRANT & JOSEPH MALLIA (PART I)
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2

1 APPEARANCES:

2
3
DAVID M. LIPMAN, P.A.
4 By DAVID M. LIPMAN, ESQUIRE
REBECCA SHULL, ESQUIRE
5 THE RUCKDESCHEL LAW FIRM, LLC
By JONATHAN RUCKDESCHEL, ESQUIRE
6 appearing on behalf of the Plaintiff
7
8
9 POWERS & FROST, LLP
By JAMES H.POWERS, ESQUIRE
10 WILCOX & SAVAGE, ESQUIRE
By BRUCE T. BISHOP, ESQ, ESQUIRE
11 HAWKINS & PARNELL, LLP
By EVELYN M. FLETCHER, ESQUIRE
12 appearing on behalf of the Defendant
Pneumo Abex
13
14
15
16
17
18
19
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24

25
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3

1 (Thereupon, after the evening recess, the

2  following proceedings were had:)

3 THE COURT: Arewe ready?

4 MR. LIPMAN: | am waiting on a phone call.
5 It'simportant, related to this case.

6 THE COURT: Bringinthe- sir?

7 MR. LIPMAN: Your Honor, we are ready to
8  proceed. We are going to call Mrs. Mallia as our

9 first witness.

10 THE COURT: All right. We are waiting for
11  thejury.
12 (Thereupon, the jurors entered the

13 courtroom, after which the following proceedings

14  were had:)

15 THE COURT: You may be seated, good morning.
16 | hope you had a pleasant vacation.

17 Call your first witness.

18 MR. LIPMAN: Our first witness this morning

19 isMrs. Gale Mdlia
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20 THE COURT: Maam, come up here.
21 Thereupon:
22 JOYCE GALE MALLIA,

23 was called as awitness on behalf of the Plaintiff,
24 and having been first duly sworn, testified upon her

25 oath asfollows:
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1 DIRECT EXAMINATION

2 Q. (ByMs. Shull) Good morning.

3 A. Good morning.

4 Q. You have been briefly introduced to the
5 jury, but | would like you to introduce yourself,
6 please.

7 A. JoyceGaeMallia. | goby Gale.

8 Q. Haveyou ever testified in court before,

9 Mrs. Malia?

10 A. No.

11 Q. Areyou alittle nervous?

12 A. Yes.

13 Q. Wewill just takeit nice and slow.

14 Somebody told meit's best just to pretend
15 wearetalking inyour living room.

16 We are going to start off with something
17 easy. | would like you to tell the jury how you met
18 vyour husband, Mr. Madllia.

19 A. | met him at arestaurant called Joe's
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20 Pizzerialtalian Restaurant. It was in the shopping
21 center - next to the shopping center where my beauty
22 sdonwas. You want more?

23 Q. Please. Please continue.

24  A. | washaving lunch there one day, and my

25 best friend at the time was the waitress, and |
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1 spotted him at atable and told her that he was cute.
2 And after | left, she was waiting on their

3 table, him and | believe he was with his cousin and
4 another co-worker. They asked who | was, and she
5 told him | was her best friend. And they said, tell
6 her to come back and we will buy her lunch.

7 And she said, the guy you thought was cute

8 wanted to buy you lunch.

9 And of course | came back and ate again, and
10 we have been together ever since.

11 Q. I guessit worked out well then?

12 A. Very much.

13 Q. What wasit about your husband that first
14 drew you to him?

15 A. | thought he was adorable, and | still do,

16 and agreat guy.

17 Q. That wasalongtime ago?

18 A. 14 years, October. This October was 14

19 vyears.
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20 Q. Canyoutell thejury about your

21 relationship with your husband now?

22 A. It'schanged.

23 Q. Widll, first let's talk about some easy
24 stuff.,

25 A. Okay. | am sorry.
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1 Q. Holdonasecond, excuse me.

2 A. Allright.

3 MS. SHULL: Your Honor, may 1?

4 THE COURT: Yes.

5 THE WITNESS: | am sorry.

6 MS. SHULL: Takeyour time.

7 THE WITNESS:. (Witness crying).

8 (Thereupon, the following proceedings were

9  had out of the hearing of thejury:)

10 MR. POWERS: Y our Honor, | didn't object to
11  thelast question, and I'm not going to, but it

12  doesraise aconcern that Ms. Shull is going to

13  ask Mrs. Madliaabout how Mr. Malliasillness
14  affected her and her relationship with him. But
15 if sheisnot doing that, it's not a problem.

16 MS. SHULL: | have no intention of doing

17  that. | amvery well aware Mrs. Malliaisnot a
18  party. | amlaying afoundation for her to talk

19  about her husband and what he is going to do.

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20trial %20120905s.txt (11 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20 THE COURT: Okay.

21 (Thereupon, the following proceedings were
22  had within the hearing of the jury:)

23 Q. (By Ms. Shull) Do you spend alot of time
24 with your husband now, Mrs. Mallia?

25 A. Alot.
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1 Q. What kinds of things do you do together?

2 A. Weloveboating. He hastwo children from
3 hisfirst marriage, Joseph and Sean, and we spend a
4 ot of time with them.

5 Q. Wheredo you go boating?

6 A. IntheKeys, inthe FloridaKeys. Welove

7 togo boating. The boys are into anything that has
8 to do with water, whether it's snorkeling, scuba

9 diving, swimming, lobster diving, wave boarding.
10 Q. Thejury had an opportunity to meet the boys
11 briefly. Canyou tell them their names?

12 A. Joseph Junioris- hejust turned 17 on the
13 21st, and Sean will be 16 this month.

14 Q. What grades are Joseph and Sean in high

15 school?

16  A. Joseph'sin eleventh, he will graduate next
17 vyear, and | think Sean'sin tenth.

18 Q. Plansto go to college?

19 A. Oh,yes, absolutely. Joe paid for the
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20 prepaid college scholarships, | think.

21 Q. HeeinFlorida?

22 A. Yes. Sodefinitely they will go to college.
23 They arereadlly into school.

24 Q. Doesthat make him proud?

25 A. Oh,yeah.
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1 Q. Doyouliketo spend timeat homeasa

2 family?

3 A. Yes, very much. During the week that's

4 pretty much what we do, you know. Joe loves agood
5 home-cooked meal and loves to barbeque and watch
6 movies. We don't really go out.

7 Q. Canyoutel meabit about the boys

8 relationship with Mr. Mallia?

9 A. They arevery closeto their dad, very

10 close. Thereisnot aday that goes by they don't

11 talk to him. And now Joseph drives, so they can come
12 over whenever they want, which is frequent.

13 Q. Arethey into cars?

14  A. Oh,yes.

15 Q. Isthat because of their dad?

16 A. Yes.

17 Q. Areyou close with the boys?

18 A

. Very much. | have known them since they

19 weretwo and three, so they are like my own.
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20 Q. Didyou say you consider them like your own?
21 A. Yes

22 Q. Theboystak to Mr. Malliato get advice

23 from him?

24  A. Yes

25 Q. What kinds of things do they talk about?
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1 A. Everything. Schooal, girls, cars, sports,

2 everything. They are very close to their dad.

3 Q. l'dliketo shift gearsand talk to you a

4 little bit about when you first realized that

5 something was wrong with Mr. Mallia.

6 Do you remember about when that was?

7 A. | believeit was February 2nd of last year,

8 which would have been 2004. That's when we received
9 the phone call of what he had.

10 Do you want to know about the hospital

11 before?

12 Q. | wantto hear about alot of it, but first

13 let'stalk about how you first knew something was

14 wrong with Mr. Mallia.

15 A. Priortothat, it was before Christmas, |

16 would say between Thanksgiving and Christmas, he was
17 coughing alot. And | suggested that hegoto a

18 doctor, which Joe's never gone to doctors except like

19 once ayear for aphysical, never been sick before.
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20 So hedidn't really think much of it.

21 He was coughing, and | told him to call the
22 doctors. But when he called, it was like six weeks
23 before they could give him an appointment. So he
24 didn't take the appointment because he said by then

25 hewould be better.
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1 Q. Hadyour husband ever been sick before?

N
>

Never.

Ever been in ahospital before?

w
> O

Not to my knowledge.

5 Q. Sowhat happened? Did you wait the six

6 weeks?

7 A. Weél, after Christmas he continued to have
8 thisreally dry cough, and he became very pale, and
9 hewaswesak and he was tired, and he said he was
10 having like shortness of breath.

11 | told him, after Christmas, | said, you are

12 going to the doctor's. | don't careif you haveto
13 go sit there like an emergency and wait for them to
14 seeyou. Don't make an appointment, just go.

15 So after Christmas he went and they took a
16 chest film.

17 Q. What did they find?

18 A. Hislungs- hislung wasfull of fluid.

19 Q. Takeyourtime.
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20 A. (Witnesscrying).

21 Actually, he went to his doctor. They sent

22 him downstairsfor achest film, and that's when they
23 admitted him to the hospital.

24 Q. Atthat point, did the boys know anything?

25 A. No, because at that point we didn't really
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1 know anything. They thought he had pneumonia.

2 Q. Didthey find out it wasn't pneumonia?

3 A. Yes

4 Q. How did that happen?

5 A. They stuck aneedlein his side and drained
6 out fluid, and it came back highly suspicious.

7 Q. Wereyouthere, Mrs. Mallia?

8 A. Oh,yes. | havebeen to every appointment,
9 dept inthe hospital, and | never left him. We've

10 only been apart two nightsin 14 years.

11 Q. Wow. Wereyou actually in the room when
12 Mr. Mallia's fluid was drained?

13  A. Notinthe hospital room because that was
14 like a procedure done. Isthat what you mean? They
15 don't do it right in your room. They take him down
16 to like the operating room.

17 Q. Woas he scared before this happened?

18 A. Hewasvery scared.

19 | believe they did that twice because the
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20 fluid came back.

21 Q. Now, at some point during when all thiswas
22 going on, did you have difficulty getting information
23 about Mr. Mdlia?

24  A. Yes, because at the time we weren't actually

25 married, so | wasn't considered immediate family, and
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1 they needed him to put down next of kinin case of an

2 emergency or, you know, something happened. And he
3 redly didn't want his mom, you know, to know how bad
4 thingswere or if they were going to get bad. We

5 went to the courthouse and got married.

6 Q. Hadyou planned on getting married?

7 A. Oh,yes. Thiskind of just speeded it up a

8 little.

9 Q. Youhavetoldthejury youand Mr. Mdlia

10 have been together for along time. Why hadn't you
11 been married yet?

12 A. Waédl, when the boyswere young, | really

13 didn't want to be like a stepmom, | wanted to be

14 their friend. And theyearsjust flew by, and we got

15 engaged when | was 30, so | always joked around and
16 sad | got engaged when | was 30 and would get

17 married when | was 40.

18 And it really wasn't an issue until Joe got

19 sick, and then we had to because of medical records,
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20 and they wanted him to make out awill, and he wanted
21 to make surethat | would be okay if anything

22 happened, and he wanted me to be in charge of his

23 medical situation if need be.

24 Q. Soat some point you found out that your

25 husband was not having an infection, that it was
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1 something else. Can you tell the jury about that,

2 Mrs. Mallia?

3 A. How wefound out?

4 Q. Please.

5 A. Hewasinthe hospital threetimes, and |

6 think it was January, and - then he was able to go

7 home. And they had done - after they drew the fluid,
8 took thefluid out twice, then | believe they did the

9 hiopsy where they actually take a piece of tissue

10 from hislung. And we went home and they said wait
11 for aphone call.

12 And we waited, and it was February 2nd.

13 (Witness crying).

14 Q. Takeyour time.

15 A. Joecouldn't even answer the phone. And we
16 knew, you know, what it was. It was the doctor

17 caling.

18 And | took the phone. Joe was sitting out

19 onthe patio.
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20 And the doctor told me who he was and said
21 they got the results back because they actually send
22 thebiopsy, | guess, to another state or something.
23 Soittakeslike aweek. So we waited.

24 And when | answered the phone, he said that

25 Joe has been diagnosed with malignant mesothelioma.
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1 And | said, what's that?

2 And he said, you need to make an appointment
3 with an oncologist.

4 And | said, what's that?

5 And he said, a cancer specialist.

6 Q. Soatthispoint, wasthat al you and your

7 husband knew about this disease?

8 A. Yes

9 Sol hadto- | called | believe his primary

10 doctor to get areferral to an oncologist.

11 Q. Atthispoint what do the boys know about

12 what's going on with their dad?

13  A. Not too much because, you know, Joe protects
14 them. He doesn't want them to know, and he doesn't
15 want it to interfere with their school. Y ou know, he
16 would never tell them how bad it was.

17 And even his own mother to this day, you

18 don't even say the C word around her. We don't

19 discussit. Sheisvery much in denial.
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20 Q. Doessheknow - but she knows that her son
21 has cancer, right?

22  A. Sheknowsthat he has cancer, but in her

23 eyesthat's her baby, and she - you know - she wants
24 to believeit'samistake and it's just going to go

25 away.
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1 Q. Do theboysknow what's going on with their
2 dad?

3 A. Pretty much. | mean, we don't sit around

4 andtak about it. Joe wantsto try to live anormal
5 lifeas much as possible, you know. Hetriesto do
6 as much as he can with the boys. Sometimes he can't
7 do stuff that he would like to do, but for the most

8 part, you know, wetry to live anormal life.

9 Q. I understand.

10 But part - what you just told me was your

11 husband had to go see an oncologist?

12 A. Right.

13 Q. Canyoutell thejury about that?

14  A. I'mtrying to think of - thefirst time was

15 at Sylvester.

16 Q. Isithardto keep these dates together?

17  A. Somany doctors and hospitals.

18 | believe the first one was at Sylvester. |

19 could bewrong. | am alittle --
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20 Q. It'sokay. The dates aren't important. |

21 just want to talk about what you found out from the
22 doctors at Sylvester.

23  A. When - first | believe we saw an oncologist.
24 They confirmed that it was malignant mesothelioma,

25 tumor of the pleura, which | had no idea what that
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1 was. And they recommended that we see alung

2 gpecidist, which | believe isthe thoracic surgeon.

3 And they wanted to remove Joe's lung.

4 Q. Wasit your understanding that this would

5 cure his cancer?

6 A. No

7 Q. Doyouknow why they wanted to remove his
8 lung?

9 A. Because of the tumor aligned his whole lung,
10 and that it was restricting his breathing.

11 But we wanted to get a second opinion, and
12 at that time we went to - after several visitsto

13 Sylvester and different doctors and multiple tests
14 and everything else, we decided to get a second

15 opinion. And we went to Moffitt. We started going
16 to Moffitt, H. Lee Moffitt in Tampa, Florida.

17 Q. Beforeyou go to Moffitt, can you tell the

18 jury about how your husband was feeling? And | don't

19 mean physically, | am talking about emotionally.
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20 A. Itwasterible. | mean, just the

21 anticipation and wondering and worrying and all these
22 big words and these specialists and hospitals. You

23 know, itjust - | can't even explain to you what it's

24 like. It'svery scary. Hewasterrified. Y ou know,

25 it went from pneumoniato terminal cancer. We were
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1 confused. He was freaking out. He didn't know - we
2 didn't know what to do, and everyoneistelling us

3 different things.

4 Q. Didyoufinaly find atreatment facility

5 you were comfortable with?

6 A. Yes

7 Q. Andthat's Moffitt?

8 A. H.LeeMoffitt in Tampa, Florida.

9 Also, | forgot, the one doctor at Sylvester

10 said we could wait three months and see what happens.
11 And another doctor said, let's just take your lung

12 out. Andwe weren't comfortable with that, and it

13 wasvery scary. So we were - recommended to get a
14 second opinion, and that's what we did. We started
15 at another hospital.

16 Q. What did you learn at Moffitt about

17 Mr. Mallia's condition?

18 A. Thatthereisno curefor it, and their lung

19 doctor there said that there was --

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20trial %20120905s.txt (33 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20 MR. POWERS: Excuse me, Your Honor, | have
21  to object on the basis of hearsay.

22 THE COURT: Sustained.

23 Q. (By Ms. Shull) Let merephrase,

24 Mrs. Mdlia. You goto Moffitt and get a second

25 opinion. Did Moffitt suggest any type of treatment
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1 for Mr. Mallia's condition?

2 A. Thelung specialist, Dr. Robinson, he had

3 seen Joe's records from the previous hospital. He

4 said the only way he would take out Joe's lung was if
5 hecould - if he was guaranteed he could get all the

6 cancer 100 percent.

7 So we made - and thisisn't on the first

8 appointment, it's afew appointments later. We made
9 arrangementsto go there for eight days and prepare
10 totake hislung out if the cancer had not spread to

11 hislymph nodes. And the only way he would do that
12 to prepare Joe for the surgery.

13 And right before the surgery, while he was

14 under, they cut him open and take a piece of his

15 lymph nodes - or nymph node, and immediately have it
16 biopsied at the hospital while - and while they were
17 doingthetest, if it was positive, they would not

18 continue with the surgery to remove his lung.

19 And he said, you will either wake up afew
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20 hours later with one lung or wake up an hour later.
21 Q. Mrs. Mallia, what happened with the biopsy
22 results?

23 A. Itwaspositive. (Witness crying).

24 Q. When your husband found out that the biopsy

25 results were positive, | want you to tell the jury
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1 about hisemotional state.

2 A. Wadll, when they found out - well, when he

3 woke up -- first of all, the preparation for the

4 surgery was unbelievable because they had to prep him
5 asif they were going to remove his lung, so they had
6 to completely shave him, give him an epidural in his

7 spine.

8 And, you know, | can't imagine because it's

9 not me, but from what he - from what | gathered from
10 the experience was the worst thing in the world was
11 being put under not knowing if you are going to wake
12 up inan hour or four hours.

13 And like | said, we were prepared to stay

14 therefor eight days because the doctor said it was a
15 major surgery, and for him to get hislifein order

16 prior to the surgery because you never know what the
17 outcome was going to beif he did perform the

18 surgery. And it was very emotional.

19 And when he came to, he knew that they
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20 hadn't removed hislung, and that it wasn't good

21 because then that meant his only chance would be to
22 have chemo. And with chemo, they told him he had 13
23 months, and without it, Six to nine.

24 (Witness crying).

25 Q. Didyour husband go through chemo?
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1 A. Yes

2 Q. Doyouneed abreak?

3 A. No.

4 Q. When did he begin receiving chemotherapy

5 treatments?

6 A. Shortly after that. | think we went home

7 once. And he may have gotten it before we even left
8 because we had prepared to stay there for eight days.
9 They started him on areal aggressive chemo
10 because the tumor was so big, you know, it was like
11 thewholelining of hislung. And they started him
12 on areal aggressive chemo called cisplatin and

13 Alimta. And hereceived that, I think four

14 treatments of that, every three weeks.

15 Q. How did hefeel while he was receiving the
16 cisplatin treatments?

17  A. Heféelt like he was sitting around waiting

18 todie.

19 Q. Could he eat?
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20 A. Oh,no. Hehad lost alot of weight. He

21 wasdownto like 140 pounds. He would vomit all the
22 time. Hecouldn't stand noise. His earswould ring.
23 Hisfeet went numb. He would have hiccups for days,
24 everything, constipation, diarrhea - not diarrhea, |

25 am sorry, constipation, vomiting. It was awful.
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1 Q. Atsome point did he change the course - was
2 he ableto change the course of his chemotherapy?
3 A. Wdl, they could only do I believe four

4 treatments of that because it is so aggressive.

5 They took him off of it and they put him on

6 just the Alimta, and that'skind of like a

7 maintenance compared to the real aggressive stuff,
8 just to keep the tumor from growing back.

9 And then eventually they had to take him off
10 that because they have to give your body a break.
11 The chemo not only kills the cancer cells, it kills
12 all your célls.

13 Q. Werethe boysaware that their father was
14 getting chemotherapy?

15 A. Yes, but if you have never been through it,
16 you can't even imagine what it islike.

17 Y ou know, | have heard people say so and so
18 got chemo and they say that's great, you go to the

19 doctor's, you get atreatment and you are all better,
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20 but it's so more involved than that.

21 It's so hard to watch someone you love go
22 throughit. Youdon'tjust get alittle shot. You
23 dit there for hoursin arecliner with, you know,
24 theselVs, and it takes like five hours because it

25 just dripsand drips.

file:///C|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20trial %20120905s.txt (42 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

22

1 And also he had to have aport put in his

2 chest because the chemo will collapse your veins
3 after awhile. Sothey can't just keep giving it to

4 youinyour arm. So they also did a procedure and
5 put aport in his chest, and then the chemo goes

6 directly into, like, the main artery, | believe. But
7 it still takes hours. It's not alittle procedure.

8 And prior to that they have to do CAT scans
9 and blood work and - it'salot more involved than
10 what people think.

11 So we would never tell the boys how bad it
12 actually was. And he aways, you know, put on a
13 strong front for them.

14 Q. Why isthat?

15 A. Because helovesthem and he doesn't want
16 them to, you know, be sad. And, you know, heis
17 their father. Heistheir hero. He doesn't want to
18 look wesk.

19 And when he was really bad, they never
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20 realy saw him when he wasreally sick because we
21 kind of hidit, and they would go to their uncle's

22 house on the weekends because he wouldn't let them
23 see him, plus, he was advised not to be around people
24 because he could be exposed to germs, so he couldn't

25 bearound alot of people. He couldn't really go out
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1 inpublic or the restaurants, not that he would have.

2 But when you are undergoing chemo, you are
3 very susceptibleto germs. And they said that if he

4 wasto get sick, his body couldn't fight it off, and

5 hewould probably get pneumonia and die.

6 Q. Isyour husband receiving chemotherapy right
7 now, Mrs. Mdlia?

8 A. No, right now he doesn't get chemo, but we

9 dtill haveto go to the hospital to have his port

10 flushed and for CAT scans and blood work because the
11 tumor is not growing at thistime, but if they do see
12 the dlightest growth, then he will have to go back on
13 thechemo. Soit'saconstant thing.

14 Q. You go to Moffitt with him every time?

15 A. Oh,yes.

16 Q. Doyoudrive up there?

17  A. Yes. It'slikefour hours each way.

18 Q. Canyou describe your husband's mood while

19 you arein the car driving to Moffitt?
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20 MR. POWERS:. Excuse me, | am sorry, | didn't
21  hear you.

22 MS. SHULL: | asked Mrs. Madllia- | will

23  repeadt.

24 Q. (By Ms. Shull) Can you please describe

25 your husband's mood when you are driving together to
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1 Moffitt?

2 A. Wadll, hismood - the anticipation of finding

3 out that the tumor is growing back or his blood work
4 isnot good, it's hard. The four hours seems like an

5 eternity when you are driving to the hospital.

6 Right now heis actually doing pretty good,

7 but the doctor said it will - he will always have the

8 disease, the tumor always grows back, thereisno

9 curefor it, and the only thing they can offer isto

10 give him the best quality of life that they can.

11 They will try to keep him comfortable, and hopefully
12 hewon't have to go on the real aggressive chemo, but
13 eventually he will have to probably go on the Alimta.
14 Wetry to eat rea healthy, and he takes

15 vitamins from anutritionist, and | think that helps.
16 Q. Doyou help him with that?

17  A. Oh,yes.

18 Q. When your husband getsin the car and drives

19 to Moffitt with you, does he think thisisit?
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20  A. | don'tunderstand, thisisit.

21 Q. When your husband getsin the car and drives
22 to Moffitt for his checkups, is he concerned that

23 thisisit?

24  A. Wadl, you know, when you are faced with

25 something like this, you learn not to take life for
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1 granted. Every day isagift and, you know - like

2 recently he had alittle cold, and he said, oh, my

3 God, the tumor is growing back.

4 Y ou are constantly worried about it. You

5 never, never forget about it. You never wake up in
6 the morning and not think about it, you know. But
7 Joe wants me to be strong for the boys. And like |

8 said, wetry not to talk about it alot. We havea

9 lot of family get-togethers. He doesn't want

10 everyoneto feel sorry for him and sit around and
11 talk about it. It's not atalked-about discussion.

12 I'm with him for every doctor's appointment.

13 If someone says to Joe, how are you doing,

14 hewill say, | can't complain, because he's not going
15 tositthereand complain. But | seeitand | live

16 it, and it's hard.

17 MS. SHULL: Thank you, Mrs. Mdllia. | have
18  nothing further.

19 CROSS EXAMINATION
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20 Q. (By Mr. Powers) | have acouple of

21 questions, Mrs. Mallia. Good morning.

22 | know you heard me introduce myself, but |
23 don't think I introduced myself to you. | really
24 havejust, | think, one question for you.

25 Did you tell usthat as of today, as of now,
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1 Mr. Mallidstumor is not growing?

2 A. Correct.

3 Q. That'swhat the doctorstold you?

4  A. It'snot growing.

5 Q. I wanted to make sure that's what the doctor

6 told you, as opposed to what you --

7 MS. SHULL: Objection, Your Honor, hearsay.
8 THE COURT: Grounds.
9 MS. SHULL: The attorney for Abex is asking

10  Mrs. Malliawhat the doctorstold her.

11 THE COURT: | understand, but she testified
12 tothat ondirect. Overruled.

13 Q. (By Mr. Powers) MissMallia, you believe
14 that the tumor is not growing, and that's as of

15 today, right?

16 A. Correct.

17 Q. That'sbased on what Mr. Mallia's doctors
18 havetold you and Mr. Mallia, right?

19 A. Correct.
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20 Q. Andthat'savery, very recent bit of

21 information that you and Mr. Malliagot, isn't it?

22 A. Correct.

23 Q. Soasof today, the medical information that
24 your doctors are giving you is that his tumor has not

25 grown since the chemotherapy?
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1 A. Right.

2 Q. Thank you, maam.

3 A. Uh-huh.

4 REDIRECT EXAMINATION

5 Q. (ByMs. Shull) When did you learn the
6 tumor isnot growing?

7 A. Most recently?

8 Q. Yes

9 A. Yesterday.

10 MS. SHULL: Thank you.
11 THE COURT: Thank you, maam.
12 MS. SHULL: Weareall through. You can

13  comedown, Mrs. Mdlia.

14 MR. RUCKDESCHEL: Y our Honor, the next thing
15  that wewould like to do, | think we can take

16  perhaps afive-minute break and discuss some

17  issueswith the Court. Perhapsit would be time

18  for an early morning break.

19 (Thereupon, the jurors left the courtroom,
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20  after which the following proceedings were had:)

21 THE COURT: What?

22 MR. RUCKDESCHEL: Your Honor, we would like
23  toaddressinitially acouple of issues about

24 Dr. Garabrant, who is the next anticipated

25 withess because we shuffled the schedul e.
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1 Counsel has been kind enough to provide me
2  with acopy of a PowerPoint presentation that

3 Dr. Garabrant apparently is going to give to the
4  jury.

5 The PowerPoint at the end - | have basically
6  noobjection to Dr. Garabrant giving the

7 beginning of the PowerPoint presentation, which
8  taksabout how epidemiology works as a science.
9  Thereare acouple of examples of studies that

10  aren't pertinent to this case, and aslong as

11  it'smade clear those aren't pertinent to the

12  case, | have no problem with counsel using them
13  asanexample.

14 If I may approach, Y our Honor.

15 At the end of the presentation, there begins
16  tobediscussion of studiesthat are allegedly

17  pertinent to this case, including a dlide that

18  hasthetitleto an article on which

19 Mr. Garabrant was listed as one of the authors.
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20  That'sthe meta-analysis Y our Honor has heard
21  about.

22 And the following page lists studies by

23  othersthat were considered in the meta-analysis
24 and combined, and then some charts that talk

25 about what the results of those studies were.
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1 We object to the presentation of this

2  evidence as hearsay and as improper bolstering,

3  asthe Court has articulated throughout this

4  case

5 Dr. Garabrant's study, if | can refer to it

6  that way, it'scommonly referred to as the

7  Goodman study or the meta-analysis.

8  Dr. Garabrant's study is hearsay. It'san

9  out-of-court statement they want to introduce for
10  thetruth of the matter asserted.

11 More importantly, what a meta-analysis does
12 by definition is combine other studiesin an

13  attempt to increase the power of them.

14 The underlying studies were not performed by
15  Dr. Garabrant, studies published like McDonald
16  and Tetaand Agudo and, for example, the McDonald
17  study got information off of death certificates.

18 That'sall hearsay, and the McDonald study is

19  hearsay. And whenyou combine al these studies
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20  together, you have amalgamated the hearsay.
21 And the example that occurred to mein the
22  morning in the shower, where all the best

23  thinking takes place, wasit's hearsay for meto
24 comein and put somebody on the stand in an

25  automobile caseto say, | heard JJmmy say the
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1 light wasgreen. And it's hearsay for me to put

2  somebody on the stand to say, | heard JJmmy and
3  Steve and Betty and Timmy and five other people
4  say thelight was green. And it's hearsay for

5 themto say, | interviewed all the witnesses, and

6 they al said the light was green, even though

7  they don't identify the witnesses.

8 And that's exactly what the meta-analysis

9  does. Ittakesall inadmissible studies and

10  lumpsthem together and says, okay, okay, we
11 think that these studies, when you combine them,
12 dl say the same thing.

13 Under Y our Honor's rulingsin this case and
14  under Floridalaw, that's improper and bolstering
15  of Dr. Garabrant's opinion.

16 | think clearly that the pages after where

17  there are charts of the different individual

18  studieslisted by name and the results of those

19  studiesare hearsay.
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20 Dr. Garabrant can say, | considered

21  epidemiologica studies, and | made my

22  determination, and my opinion is X, but he cannot
23  present this evidence to the jury because he

24  says, and all these people agree with me.

25 When we combine what all these people said,
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1  they still agree with me, which is not all that

2  shocking.

3 There are other objections to the

4  presentation of this evidence that deal with the

5  substance of those studiesif Y our Honor is not

6  inclined to grant our motion to exclude it on

7  thosegrounds. Andsol think it would be an

8  appropriate time for me to stop talking, see

9  wherethe Court will go. And if the Court will
10  keep the studies out, we need nothing further.

11  If you aregoing to let them in, we need to talk
12 about them individualy.

13 MR. BISHOP: Dr. Garabrant isan

14  epidemiologist, board-certified in occupational
15  and preventative medicine, as well as he teaches
16  epidemiology at the University of Michigan.

17 He will tell the Court and jury that the

18  essence of epidemiology, you conduct a study, and

19  thenyou do additional studies. And thejob of
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20  theepidemiologististo look at the entire

21  landscape to see whether the datais supportive

22  of acausal association or a positive association

23  between an occupation and disease or exposure and
24 disease or anegative association or no

25 association.
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1 And he givesthe example in the earlier

2  dlidesof breast cancer and smoking, which

3 obvioudly has nothing to do with this, asa

4  teaching example where you take the data from all
5  of the 20 studies, and thereis arelative risk

6  calculated for each, and you see where it lines

7 up, and you make and draw conclusions about what
8  dll the data shows.

9 What he has done, Y our Honor, is

10  published - in thefirst dlide, thereisan

11  objection to simply thetitle of his article,

12 whichisno more than what Plaintiff's counsel

13  did with one of their witnesses where he was

14  entitled to not show anything.

15 THE COURT: | don't have a problem with the
16  first page, | don't have a problem with the

17  second page, | don't have a problem with the

18  third page.

19 Starting with the fourth page, | do have a
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20  problem, because he is now listing what the
21  resultsof all those tests were, and that's

22  hearsay.

23 He can give his opinion and say he checked
24  all these studies on the first whatever, three

25  pages or four pages, whatever, three pages, but
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1  not the 95 percent confidence ratio and the odds

2  ratio and number of controls, no, I will not

3 adlowit.

4 MR. BISHOP: Y our Honor, if | could show you
5 oneadditional slide.

6 THE COURT: Okay.

7 MR. RUCKDESCHEL: Y our Honor, regarding the
8 charts, | believethat if Dr. Garabrant shows the

9  jury these charts, heis going to be saying all

10  these people agree with me.

11 THE COURT: No, hewill not. He can say his
12 opinion. He hasreviewed all these - his opinion
13  isasfollows.

14 MR. RUCKDESCHEL: | understand.

15 MR. BISHOP: If | can have just a moment,

16 Y our Honor.

17 THE COURT: Sure.
18 MR. RUCKDESCHEL: The next --
19 MR. BISHOP: Hold on a second.
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20 MR. RUCKDESCHEL: We object.

21 MR. BISHOP: May | approach, Y our Honor.
22 THE COURT: Sure.

23 MR. BISHOP: This, Y our Honor, isagraph

24 from hiswork, his study, his meta-analysis,

25 where he has calculated the meta - the meta
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1 relativerisk of vehicle mechanics and whether

2  thereisapositive, negative, or no association

3 with mesothelioma.

4 That's his calculation. He's not reporting

5 onwhat somebody else interpreted, what somebody
6  else'sopinionis. That's hiscalculation.

7 And he will tell the jury and the Court that

8 thisisawell-accepted technique that

9  epidemiologists use, that he has used in this

10  case, and that's the subject of the paper he

11  wrote with these other gentlemen, and that's the

12 independent conclusion he drew.

13 MR. RUCKDESCHEL: The point Mr. Bishop has
14 just madeis exactly the point I'm trying to

15  make. It'snot hiscalculation. What he has

16  doneistaken studies that other people did, and

17  hesays, when | lump up all these studies

18  together and take all their conclusions that the

19  light was green, | concluded the light was green.
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20  That's exactly what he is doing.

21 When | talked with Dr. Garabrant in his

22  deposition about how he selected the control
23  populations and this type of thing for the

24 underlying studies, he said, we didn't have any

25 involvement inthat. They didn't.
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1 The McDonald study, again, it's based on

2  death. Thereisno evidence that these people

3  everdidabrakejob. Their death certificate

4  said garage.

5 The Tetastudy is based on similar

6 information. These studies are based on hearsay.
7 They are lumping together lots of hearsay

8  statements, and then those authors conclude

9  something.

10 What Dr. Garabrant does and his co-authors
11  dointhe meta-analysis, they take al that stuff
12 and lump it together and say, now, we have al
13  these statements we can't talk about

14  substantively. We want to say we can lump them
15  al together and come up with a number.

16 The number includes all these individually
17  inadmissible things, and they don't become

18  magically admissibleif you lump them together,

19  andit'sgrossy miseading to thejury.
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20 What it does, it leaves me with no choice

21  but to cross-examine him about the specific

22  studies, and then it opensit al up. And that's

23  not proper because he's not allowed to talk about
24 the McDonald study or the Agudo study and can't

25  talk about the Teta study and can't talk about
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1  any of thosethings.

2 And they can't wash it and say hereisthe

3 number | got when | added up all these other

4  numbersthat | can't tell you about because it

5 leavesmein aposition where | have no choice
6  but togo back and do it.

7 What's equally important, Y our Honor, is

8  Mr. Bishop I think will not argue with me that
9 thetestimony Dr. Garabrant isgoing to giveis
10  that it ismy conclusion that individuals who
11 fall withinthejob title vehicle mechanic are
12 not at astatistically increased risk for

13  developing mesothelioma.

14 Mr. Malliadoesn't have the job title

15  vehicle mechanic, a point that has been made
16  abundantly clear by the Defendants in this case.
17 None of these studies have any information
18  about the work practices of the individualsin

19  thestudy.
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20 And | asked Dr. Garabrant about that in his

21  deposition. | said, do we know anything about

22  what these people did with brakes so that we

23  would know that their work practices were similar
24 to Mr. Mallias, and thus, their exposure was

25 similar to Mr. Mallias?
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1 And he said, no. We just presume that these
2  studies are big enough that they include people
3 likeMr. Mdlia

4 It's speculation. This may be a useful

5  study for public health purposes to look and try
6  todetermine what groups of people are getting a
7 lot of mesothelioma, but it's not relevant and

8 it'smideading to the question of whether

9  Joe Malliagot mesothelioma from exposure to
10  asbestosor from working with brakes.

11 | asked Dr. Garabrant in deposition, | said,
12 Dr. Garabrant, if the question that we are trying
13  to answer iswhether you can get mesothelioma
14  from exposure to asbestos that occurs when you
15  manipulate new friction materials by sanding,
16  grinding, filing, what's the study that we would
17  haveto do?

18 And he says, you want me to design that

19  study?
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20 And | sad, yes.

21 He says, okay, hereis what we do. We would
22  havetoidentify agroup of peoplelike

23  Mr. Mdlia-- hedidn't use the phrase like

24  Mr. Mdlia, but | am inserting that in there --

25  whose only known exposure to asbestos was to
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1  sanding, grinding, or filing brakes. Then you

2  would have to identify a group of people that

3  wereexactly like Mr. Mallia but didn't have that

4 exposure, they didn't have any other exposure and
5 didn't sand and grind and file brakes, and follow

6  thosegroupsfor 40 years. And then you compare
7 how much mesotheliomain group one versus how
8  much mesotheliomain group two. Then we have
9  exposed in asubstantially ssimilar way to

10  unexposed.

11 And | said, well, Dr. Garabrant, has that

12 study been done?

13 And he says, | don't know of any.

14 And that's the point. Y ou can use

15  epidemiology to point at individuals and make
16  determinations about specifically individuals if
17  you know you've got exposed and you know you have
18  unexposed.

19 The example we are all familiar withis
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20  thalidomide. The women who took thalidomide
21  while pregnant had a higher instance of birth

22  defects. You ether took thalidomide or you

23  didn't, and your child either has a birth defect
24  orit doesn't.

25 Thistype of epidemiology can't be used to
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1  draw meaningful conclusions about Mr. Mallia, and
2  heisthe perfect example because heis over here
3  inthe construction stuff on Mr. Bishop's board.

4  That'swhere Joe Malliashows up in an

5  epidemiological study because hisjob titlein

6  many of hismedical recordsis construction. And
7  that'swhy it doesn't work, and that's why it's

8  fundamentally misleading.

9 None of the data that Dr. Garabrant combined
10  hasany basisin fact for application to

11 Mr. Malliaother than pure speculation. Thereis
12 noinformation in any these studies about how

13 much these individuals were exposed to,

14  how - about how long they did brake jobs, for the
15  number of brake jobsthey did, for whether they
16  sanded it, whether they filed, whether they

17  ground. Thereisnone of that. Whether they

18  blew out, whether they used respirators, whether

19  they used dust control like vacuums instead of
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20  using theair, whether they cleaned up after

21  themselves.

22 There is no information that allows us to do
23  anything other than speculate as to whether those
24  people are substantially similar to Mr. Mallia.

25 Soit'sreally no different than any other
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1 timewherewecomein and try to use something as
2 anexamplein court.

3 Dr. Longo can't come in and talk about the

4 numbersin his studies because they don't measure
5 Joe Mallids exposure, same with Dr. Welir, and

6  thesame with an epidemiologist.

7 If you don't have studies that tell us about

8  Joe, you can't use studies where you are

9  speculating and say, well, this allows me to draw
10  conclusions about Mr. Mallia.

11 And thisis- thisismore than just a

12 cross-examination issue, Your Honor. Thisis

13  fundamentally misleading to the jury, it's

14  fundamentally mideading. If it comesin, it's

15  going to create this thing, this high drama, as

16  all of these heads when there is no factual basis
17  for the application.

18 And Dr. Garabrant was very candid in his

19  deposition. He said, we just presume that the
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20  groups are big enough that they include a variety
21  of work practices. That doesn't help usin this
22  case

23 MR. BISHOP: Y our Honor, that's

24  cross-examination. Heisgoing to tell Your

25  Honor and the jury that thisis what
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1  epidemiologists do every day.

2 If they had to do the kind of study that he

3 mentioned, they do studies every day of

4  occupations to draw reasonable inferences about
5  whether people that do certain kinds of work are
6  atincreased risk of disease. That'sall for

7 cross-examination.

8 | know heis not going to quote from these

9  studies, but to use those as examples, Y our

10  Honor. Thereare 20 studies, and most of those
11  studies- and they are in peer-reviewed medical
12  and scientific journals, they have been subject
13  to peer review, and the epidemiol ogists drew
14  conclusions, and many of them they said

15  gspecifically thereis no evidence of increased

16  risk for auto mechanics.

17 And he certainly is entitled, Y our Honor, to
18  dothat inthiscourtroom. He, infact, did a

19 meta-analyss.
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20 THE COURT: | am not denying he can make
21  that statement, aslong asit's his opinion.

22 What we are talking about is this particular

23  exhibit, which seemsto indicate he was reviewing
24 certain testswhich areincluded in thislist,

25  McDonad, Teta, whatever, and giving them a
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1  percentagerating, whichisin effect telling

2  thisjury what that study said. And that | won't

3 dlow, sol won't allow this exhibit. The

4  others, yes, as| haveindicated, okay.

5 THE REPORTER: Now can we take a break?
6 THE COURT: Aslong asthejury isout, we
7 will take abreak.

8 MR. RUCKDESCHEL: Thank you, Y our Honor.
9 (Thereupon, after a brief recess, the

10  following proceedings were had:)

11 THE COURT: All right, bring in the jury.

12 (Thereupon, the jurors entered the

13 courtroom, after which the following proceedings

14  were had:)
15 THE COURT: You may be seated.
16 L adies and gentlemen of the jury, alittle

17  explanationisnecessary. | think | told you
18  before opening statement that one of the reasons

19  for anopening isthings get jumbled, they don't
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20 comeinorderly and logically.

21 The Plaintiff has not rested had, not

22  finished their testimony. Thisisawitnessfor

23  the Defendant, but unfortunately, he hasflownin
24 and we have to hear him when heishere. |

25  wanted you to understand thisis out of turn.
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1 Mr. Bishop, you may proceed.

2 MR. BISHOP: Thank you, Y our Honor.
3 Thereupon:

4 DR. DAVID HAY GARABRANT,

5 was called as awitness on behalf of the Defendant,
6 and having been first duly sworn, testified upon his
7 oath asfollows:

8 THE COURT: You may proceed.

9 DIRECT EXAMINATION

10 Q. (By Mr. Bishop) Can you introduce yourself
11 tothe Court and jury?

12  A. Yes, | am David Hay Garabrant.

13 Q. Andwhat isyour profession?

14  A. | amaphysician, amedical doctor, and | am

15 aprofessor at the University of Michigan.

16 THE REPORTER: Can | ask to you spell your
17 name?
18 THE WITNESS: G-a-r-a-b-r-a-n-t.

19 Q. (By Mr. Bishop) And that'sin Ann Arbor,
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20 Michigan?

21  A. Yes itis

22 Q. Alittlewarmer herethanitisin Ann Arbor
23 today?

24  A. | don't know about today. Y esterday when |

25 got up, it was minusfive.
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1 Q. Doctor, canyou tell thejury or summarize

2 for thejury your educational background?

3 A. Yes |didmy college studiesin chemical

4 engineering. | got adegreein chemical engineering,
5 and then | went to medical school.

6 | should say where | went. | went to Tufts

7 University, outside of Boston. Then | went to

8 medical school, also at Tufts University, got my

9 medical degreein 1976.

10 Then | trained in internal medicine for two

11 yearsin Washington, D.C. at Georgetown University
12 Hospital.

13 Then | went to public health school for two

14 yearsat Harvard in Boston, and while | wasin public
15 health school, | completed aresidency in

16 occupational medicine, and | received a master of

17 public health degree and a master of sciencein

18 physiology.

19 After finishing public health schoal, | then
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20 did my final year of training in internal medicine at
21 Boston University Medical Center in Boston, and |
22 completed that in 1981.

23 Q. Andwhat board certifications do you hold,
24 Doctor?

25 A. | am board certified in internal medicine
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1 and also in occupational medicine.

2 Q. After your post graduate training, can you

3 givethejury someideaof what you have done up

4 until the present date?

5 A. Yeah. When | finished my training in 1981,

6 | wasinvited to join the faculty of the medical

7 school at the University of Southern Californiain

8 LosAngeles, and the department | was in was the

9 department of preventive medicine.

10 The research in that department was focused
11 on cancer epidemiology, in other words, looking at
12 patterns of cancer in the populations and trying to
13 identify risk factors. My work while | was at USC
14 waslooking at occupational causes of cancer.

15 | was at USC from 1981 to '88. | was given
16 tenurethere, and in 1988 | was offered the position
17 ashead of occupational medicine at the University of
18 Michigan. So | moved with my wife and children to

19 Ann Arbor, that was 17 years ago, and | am now
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20 professor of occupational medicine, professor of

21 epidemiology, and associate professor of emergency
22 medicine at the University of Michigan.

23 Q. Doctor, canyou tell the jury what

24 occupational medicineis?

25 A. Yeah. Occupational medicineisadiscipline
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1 within the broader field of preventive medicine, and

2 thegoalsin occupational medicine are to prevent

3 occupational diseases and occupational injuries. And
4 we do that by trying to identify the things that

5 cause peopleto be madeill, by identifying those

6 risk factors, by measuring those risk factors, and by

7 trying to prevent people from being exposed or from

8 being madeill.

9 We also treat people, | treat people who

10 have occupational illnesses, so | have clinic, | see

11 patientsin clinic who have been exposed to chemicals
12 and have been madeill or have been exposed to

13 chemicals and are concerned whether they are madeill
14 or will getill in the future.

15 | do return-to-work evaluations. So if

16 someone, for example, has asthma and needs to know
17 whether it's safe to go back to a dusty environment,

18 someone hasto say, no, that's not a safe

19 environment, or yes, that is a safe environment that
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20 you can go back to work. That's the sort of thing |
21 do.

22 MR. RUCKDESCHEL: Your Honor, may we
23  approach briefly.

24 (Thereupon, the following proceedings were

25  had out of the hearing of the jury:)
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1 MR. RUCKDESCHEL: | have aconcern about
2 wherewearegoing, and | want to raise it now so
3 I'mnot overly disruptive to Mr. Bishop.

4 Dr. Garabrant's report lists he has three

5 opinions, al of those opinions are specifically

6  regarding the epidemiology.

7 Now, Dr. Garabrant is also an occupational

8  medicine doctor as part of his qualifications. |

9  don't have an objection to Mr. Bishop inquiring

10  what heisqualified as, but | feel we are

11  starting to fray on how occupational medicine and
12 public health relate to this case, and that is

13  not what Dr. Garabrant was offered as an expert
14  todo, he was offered to talk about the increased
15  risk about the epidemiological studies.

16 So | object to that to the extent that

17  that'swhere we are headed.

18 MR. BISHOP: That's his background and

19 training. That'sall | am going over.
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20 MR. RUCKDESCHEL: Aslong asthat iswhat we
21  aretalking about. | am concerned that it fray.

22 (Thereupon, the following proceedings were

23  had within the hearing of the jury:)

24 Q. (By Mr. Bishop) Dr. Garabrant, in addition

25 to your academic positions at the University of
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1 Michigan, have you held other positions of

2 leadership?

3 A. lguessso. | have served on study sections

4 for the National Institutes of Health. The study

5 sections are the groups of scientists who review

6 grant proposals and score them for funding.

7 | am currently on the scientific advisory

8 panel for anonprofit research foundation, the Mickey
9 Leland National Urban Air Toxics Research Center in
10 Houston. That's a congressionally mandated research
11 group that funds research into air pollution.

12 | have been on the editorial board of the

13 Journal of Occupational Medicine, and | have held a
14 number of positions, administrative positions at the
15 University of Michigan in addition. Those would be
16 examples.

17 Q. Allright. In some of those administrative

18 positions, are you currently the director for the

19 Center for Risk Science and Communication?
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20 A. lam.

21 Q. Now, you mentioned journals, and you
22 mentioned you served on an editorial board of a
23 peer-reviewed medical journal.

24 Have you also served as areviewer for a

25 number of journals that relate to the field of
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1 epidemiology and occupational medicine?

2 A. Yes | continueto do that. | have done

3 that for years.

4 Q. What have been your research interests at

5 the University of Michigan?

6 A. They have been principally occupational

7 cancer epidemiology, looking at patterns of cancer in
8 populations and trying to identify why people are at
9 increased risk for cancer, or in some instances, why
10 some people are at low risk for cancer.

11 For example, | worked on colon cancer for
12 20-someyears. My colleagues and | identified that
13 exercise, physical activity puts people at reduced
14 risk of colon cancer, protects against colon cancer.
15 That observation we made 21 years ago has been
16 replicated over 50 times. It'swidely accepted as
17 true.

18 | worked on pancreas cancer, trying to find

19 risk factors for pancreas cancer. We looked at a
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20 study looking at pesticides, actually looking at

21 chemicalsin pancreas cancer, we did that for a

22 chemical manufacturing company, and found a strong
23 association between DDT and risk of pancreas cancer.
24 And also two DDT-related pesticides and risk of

25 cancer. We recorded that in the Journal of Nationa
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1 Cancer Ingtitute.

2 Let's see, in addition to cancer, we have

3 done- my colleagues and | have done studies of

4 neurologic diseasesin relation to chemicals,

5 particularly pesticides. We have abig study right

6 now looking at patterns of mortality, patterns of

7 death in men and women who work in the automobile
8 plantsat the Ford Motor Company. That study is

9 being done with funding from the United Auto Workers

10 and Ford.
11 MR. RUCKDESCHEL: Object to the narrative.
12 THE COURT: | don't know how it could not be

13  narrative. The question iswhat organizations or
14  studies he has made. No. Overruled.

15 THE WITNESS:. So that study looks mostly at
16  the cancer risks amongst people who work in

17  factories, making transmissions and doing metal
18  stamping where thereisalot of exposures of

19  mixesof oil, machine fluids, cutting oils, lots
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20  of other chemicals, aswell, welding fumes, et
21  cetera

22 Principally looking to see whether those

23  exposures put people at increased risk of any
24 particular types of cancer. That study involves

25  amost 55,000 people.
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1 Q. (ByMr.Bishop) Dr. Garabrant, the

2 research you have told the jury about, have you

3 received funding from a variety of governmental

4 agencies, aswell?

5 A. Yes, | received funding from the National

6 Cancer Ingtitute, the National Institute for

7 Occupational Health - Safety and Health, NIOSH is the
8 acronym, the National Institute for Environmental

9 Health Sciences, private foundations, such asthe

10 American Cancer Society, state agencies, state health
11 departments, et cetera.

12 Q. Whereareyou licensed to practice medicine,
13 Doctor?

14  A. | havean activelicense in Michigan right

15 now. | also hold licensesthat are inactivein

16 Washington, D.C., Maryland, Massachusetts and

17 Cadlifornia, which are all the places that | have

18 livedwhile| wasin earlier parts of my career.

19 Q. Dr. Garabrant, have you published in
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20 peer-reviewed medical and scientific journals the
21 results of your research on epidemiology?

22 A. Yes many times.

23 Q. Haveyou published textbooks, aswell?

24  A. | have published chaptersin textbooks, yes.

25 Q. Now, inaddition to your research
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1 responsibilities, do you teach, aswell?

2 A. Inlarge part of my jobisteaching. |

3 teach anumber of courses.

4 This semester | am teaching risk assessment.

5 Next semester | will be teaching field methods in

6 epidemiology.

7 Let's see, this semester | co-taught

8 research methods in occupation environmental

9 epidemiology. Next semester | co-teach environmental
10 disease.

11 Q. Areyouamember of a number of professional
12 societies?

13 A. Yes |am.

14 Q. Many of those deal with the issue of

15 epidemiology?

16  A. They dea with both occupational medicine
17 and epidemiology, yes.

18 MR. BISHOP: Y our Honor, may | approach?

19 THE COURT: You may.
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20 Q. (By Mr. Bishop) Doctor, let me hand you
21 what appearsto be a copy of your curriculum vitae.
22 Is that a current curriculum vitae that

23 summarizes your gqualifications and experience?
24  A. Yes It'safew months out of date, but

25 it's pretty much current.
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1 MR. BISHOP: Y our Honor, we ask that be
2  marked for identification.

3 THE COURT: Let it be so marked.

4 THE CLERK: Thank you.

5 Q. (By Mr.Bishop) Among the research that
6 you have conducted, have you looked at whether
7 vehicle mechanics are at increased risk of

8 mesothelioma?

9 A. Yes | have

10 Q. Haveyou published on that?

11  A. Yes | have.

12 MR. BISHOP: Y our Honor, at thistime we
13 would offer Dr. Garabrant as an expert in the
14  fields of occupational and preventive medicine
15  and epidemiology.

16 THE COURT: Mr. Ruckdeschel, do you wish to
17  inquire?

18 MR. RUCKDESCHEL: No, Y our Honor.

19 THE COURT: | will permit him to testify as
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20  anexpert inthose areas.

21 MR. BISHOP: Thank you, Y our Honor.

22 Q. (By Mr. Bishop) Doctor, how do folkslike
23 yourself go about determining what a cause of cancer
24 isin humans?

25 A. Thereareanumber of things that you have
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1 todo. Areyou talking about doing research or

2 reviewing the literature and trying to reach

3 conclusions or both?

4 Q. Both.

5 A. Okay. Well, most of what | do is research.

6 So |l design and conduct research studiesto look at

7 people who handle chemicals and other factors, but my
8 work isfocused on chemical exposures and cancer, to
9 seewhether thereisincreased risk of cancer.

10 And so | look principally at what | will

11 call epidemiologic science, to try and identify risk
12 factorsfor cancer. And that'sthe focal point of

13 trying to figure out what causes cancer in humans.
14 It's the most important discipline.

15 Q. Now, let megive you an example,

16 Dr. Garabrant, and let's talk specifically about

17 asbestos and mesothelioma

18 In your opinion, can asbestos cause

19 mesothelioma?
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20 A. Sometypes of asbestos clearly cause
21 mesothelioma

22 Q. Inyour opinion, has epidemiology
23 demonstrated that certain occupations are at
24 increased risk of mesothelioma?

25 A. Thereisno question about it. And that
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1 knowledge that some types of asbestos cause

2 mesothelioma and that some occupations put people at
3 increased risk for mesothelioma has come from

4 epidemiology, that's where it comes from.

5 Q. If weknow that something isa carcinogen

6 and it increasestherisk of cancer in certain

7 occupations, why do we have to go and bother and

8 study another occupationsto see whether work in that
9 occupation carries arisk of developing disease asa

10 result of that exposure?

11 MR. RUCKDESCHEL: Objection.

12 THE WITNESS. It'svery straightforward.
13 MR. RUCKDESCHEL: Objection. Canwe
14  approach?

15 THE COURT: Yes.

16 (Thereupon, the following proceedings were

17  had out of the hearing of the jury:)
18 MR. RUCKDESCHEL: Thisisexactly what we

19  got into yesterday with Dr. Welr, this concept of
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20  increased risk versusrisk. Dr. Garabrant was

21  asked the set-up question, increased risk.

22  Mr. Bishop asked whether we need to study because
23 of increased risk, not risk but increased risk.

24 And Y our Honor made aruling yesterday that

25  thewitness hasto right to say he has an opinion
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1  based on his study, what he hasread, asto

2 whether thereisarisk but not an increased

3  risk.

4 What Dr. Garabrant is going to talk about

5  now ismechanics are not, in hisopinion, at an

6  increased risk for disease.

7 THE COURT: Theonly problem | haveis Welir
8  wasnot an epidemiologist.

9 MR. BISHOP: Exactly.

10 THE COURT: Thismanis. Epidemiology deals
11 with whether or not there is an increased risk.

12 MR. RUCKDESCHEL: | understand, but

13  increased risk of ajob category that Mr. Mallia

14 isnot inis not what this case is about.

15 MR. BISHOP: That's his argument.
16 THE COURT: Agree, that's your argument.
17 MR. RUCKDESCHEL: Mr. Bishop argued

18  yesterday that epidemiology is a subset of

19  toxicology, and Y our Honor then allowed Dr. Weir
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20  totalk about epidemiology. And that's precisely
21  what the representations were to the Court.

22 Toxicology is bigger than epidemiology, and
23  hewasallowed to testify. That was their

24 proffer.

25 So you can't now say thisis different
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1  because he was atoxicologist and this guy's an

2  epidemiologist. They can't have their cake and

3 eatit, too, and that's what they did. Now they

4  want to have the same testimony from somebody
5 that they saidisin the samefield. And that's

6  different, and | object for the same reasons that

7 wedid with Dr. Waeir.

8 The question here isn't whether mechanicsin
9  generd areat increased risk, it's whether

10  peoplethat do what Joe Malliadid can get this
11  disease, it's whether they can get this disease.

12 Joe Mallia has a zero or 100 percent chance
13  of getting mesothelioma. There is no comparison
14 group for him. The study has never been done,
15 andyou can't talk about it. It's confusing to

16  thejury, and it doesn't lend any reasonable

17  inferencetothejury. They are going to misuse
18 it because mechanics as a group haven't been

19  measured to have an increased risk against a
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20  non - non-controlled population. They don't have
21  acontrolled population that is not exposed.

22  Thentherate of the disease in the exposed but

23  unknown category is higher than or equal to the
24  rateof disease that Mr. Malliaisn'tin. It's

25 nonsensical and it's going to confuse the jury.
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1  It'sfundamentally wrong.

2 THE COURT: What isMr. Mallids --

3 MR. RUCKDESCHEL: If Mr. Mallia passed away
4  tomorrow and there was an epidemiological study
5 likethe McDonald study, Mr. Malliawould be in
6  the pavement striping study and never had the job
7  titlemechanic. That iswhat his occupation

8  would belisted on his death certificate. If you

9 look at hismedical records, none of his medical
10  records ever said he was a mechanic.

11 He wants to look at studies of mechanics or
12  garage workersthat say this. He's not one of

13  them.

14 MR. BISHOP: Y our Honor, that's his

15  argument.

16 THE COURT: I think if you define what

17  mechanics are, which includes filing, grinding,
18  scraping, replacing brake lining, why wouldn't

19 that be?
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20 MR. RUCKDESCHEL: Because Dr. Garabrant has
21  conceded it's speculation whether any of the

22  peoplein any of those studies have doneit.

23 | will show you the testimony. He said, we

24 just presume that these job categoriesinclude a

25  variety of different work practices. We presume.

file:///C|/Users/MadeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620trial %20120905s.txt (116 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

59

1  That'sit. Thereisno factsto support it, just

2 aleapof faith. Andit'suseful for public

3 health, but not useful for this case.

4 MR. BISHOP: Heistrying to hijack science,
5 that'swhat they are doing. He will testify

6  epidemiology ishow they go about determining

7 cause of disease in human populations.

8 MR. RUCKDESCHEL: Populations, not
9 individuals.
10 MR. BISHOP: That's how he as an

11  occupational medical specialist in epidemiology
12 drawsconclusionsinindividual cases. They can
13 argue about whether it's the right category or

14 not.

15 A vehicle mechanic will be doing that work

16  more often than someone who does that as well as
17  construction work.

18 He has published on the subject and has been

19  accepted in peer-reviewed and scientific
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20  journals. If you want to look at the people

21  doing vehicle work --

22 MR. RUCKDESCHEL: Not individuals,

23  populations. And | can read you the deposition.
24 MR. BISHOP: He can draw the conclusions he

25  drawsfrom that, and it's perfectly appropriate

file:///C|/Users/MadeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620trial %20120905s.txt (118 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

60

1  for an expert.

2 MR. RUCKDESCHEL: Genericaly he can say, |
3  reviewed the epidemiology, and it's my opinion,

4  but he can't say the epidemiology has an

5  increased risk, because it's not relevant.

6 And | can hand the deposition to Y our Honor,

7  and we can go through. Don't know whether they
8 filed, don't know whether they sanded, don't know
9  whether they did any of the things. So we just

10  presumed that they did.

11 MR. BISHOP: If we accepted his definition,
12 wewould never have any epidemiological studies.
13 They do thisevery day. They look for

14  occupations and trades to seeif they are at

15  increased risk.

16 He can argue on cross-examination whether

17  that category covers everything Mr. Malliadid or
18  not, that's cross-examination. He will say

19 whether this establishes an increased risk and
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20  whether someone has an increased risk and whether
21  you can say that exposure was a cause or

22  contributing factor.

23 MR. RUCKDESCHEL: Thework Dr. Garabrant
24  doesisextremely valuablein our society. The

25  work they do is about populations, groups, not
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1 individuas.
2 THE COURT: | understand.
3 MR. RUCKDESCHEL: They want to say you can

4  make generalizations about this group not

5  substantialy similar to Mr. Madllia.

6 THE COURT: That's cross-examination.

7 MR. BISHOP: That's cross-examination, Y our
8  Honor.

9 THE COURT: If they had a category mechanics

10  that hefeels covers what you clam Mallia did,

11  why isn't that a category he can use?

12 MR. RUCKDESCHEL: Hereiswhy, becauseit's
13  mideading to thejury.

14 MR. LIPMAN: Don't useyour finger.

15 MR. RUCKDESCHEL: I'm not pointing at you, |
16  am pointing up.

17 Here iswhy, because Dr. Garabrant

18  acknowledges, and Mr. Bishop will acknowledge,

19  that none of these studies have any information
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20  about what the individuals did and whether they
21  didthekinds of thingsthat Mr. Malliadid, and

22  becausethereis no factual basisfor it to say,

23  weéll, he can say, well, it's my opinion that this

24  isjust misleading. It's misleading to the jury

25  because there is no measurement of exposure.
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1 THE COURT: Why would an epidemiologist ever
2 beabletodeterminearisk for agroup if they

3 don't know what each individual in that group did

4 inthat profession?

) MR. RUCKDESCHEL: That's exactly what they
6  do. They just generalize for public health

7  purposes.

8 THE COURT: | understand, but that's within

9 their expertise. Y ou have aright to point out

10  hedoesn't know whether the people in this study

11  blew air into the tires or not, he doesn't know

12 whether they drilled a hole or not, but that's

13  cross.

14 MR. RUCKDESCHEL: That's the problem.
15 MR. BISHOP: That'scross. He wants to shut
16  off --

17 THE COURT: If we take a group of doctors,

18  doeshe know what every one of those doctors did,

19  of coursenot. Heis classifying them as
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20  doctors.
21 MR. RUCKDESCHEL: That'sright.
22 THE COURT: Why can't he classify them as

23  auto mechanics and presume they do all these
24 things?

25 MR. RUCKDESCHEL: Thereisno factual basis
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1  for generalizing about that group, and

2  Mr. Mallia- thereis no factual basis. It'sno

3  different than arecreation. Thereisa

4  difference between what's useful in the courtroom
5 andwhat's useful in public health.

6 If we want to know, do we need to be

7  concerned as mechanics as a group getting aton
8  of meso, then epidemiology isuseful. If wewant
9  toknow about whether Joe Mallia got

10 mesothelioma --

11 MR. BISHOP: That's his argument.

12 MR. RUCKDESCHEL: Dr. Garabrant will
13  admit --

14 MR. BISHOP: They want --

15 THE COURT: Thejury will determine that

16  Joseph Malliagot ill from what he did with that
17  brake.
18 MR. RUCKDESCHEL: It's no different than my

19  saying Dr. Longo did 15 studies and found there
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20  were 18 million fibers per cc in the samples of
21  my studies, because Dr. Longo's studies are not
22  numerically - you won't allow usto do that.

23 THE COURT: | said you weren't going to go
24 intothat. | didn't deny it.

25 MR. BISHOP: That was his decision.
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1 THE COURT: That was yours, not mine.

2 MR. RUCKDESCHEL: The same decision was made
3 with Dr. Weir. And the law isclearly there has

4  tobesubstantial similarity. That'sthe

5  problem, thereis no substantial similarity.

6 THE COURT: Hewill testify hisopinion. As

7 | understand what his deposition said, he

8  presumed auto mechanics includes all these things
9 that Joe Malliadid. It may not beafair

10  presumption, but it's his presumption.

11 MR. RUCKDESCHEL: No, it's his speculation,
12  andthat's what - you have no factual basis.

13 THE COURT: Thisjury can say if heis

14  speculating that, quote, auto mechanics includes

15  replacing brakes, working on clutches, drilling

16  intothe whedl.

17 MR. RUCKDESCHEL: Heisadmitting.

18 MR. LIPMAN: Can we send the jury out?

19  Could you do that so we can discuss it, because
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20  we haverecord evidence of what he knows and

21  doesn't know.

22 MR. RUCKDESCHEL: He has admitted thereis
23  nofactua basisfor that presumption, that's the

24  problem. You cansay | presume, but really it's

25  gpeculating, because there is no factual basisto
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1  support the presumption.

2 (Thereupon, the following proceedings were

3 had within the hearing of the jury:)

4 THE COURT: Step out a second.

5 (Thereupon, the jurors left the courtroom,

6  after which the following proceedings were had:)

7 THE COURT: Doctor, step outside.

8 (Thereupon, the witness left the courtroom,

9  after which the following proceedings were had:)

10 THE COURT: As| understand it, your

11  position, Mr. Ruckdeschel, is that this witness

12 hasnoidea, hasno basisin fact for determining

13  what the class of auto mechanic, quote/unquote

14 does.

15 MR. RUCKDESCHEL: Precisely. And | canread
16  you histestimony.

17 THE COURT: Go ahead.

18 MR. RUCKDESCHEL: Doctor, do we know how the

19  mechanicsin the McDonald study performed any
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20  brake work that they may have performed?

21 Answer, we know they were garage workers.
22 Question, and to the extent that they

23  performed brake work, would you agree that we
24 don't have avideotape or other record that shows

25 how they did it?
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1 Answer, that's correct.

2 Question, and there is no information in the

3  McDonald study about how they did it?

4 Answer, the McDonald study does not describe
5  how brake repair work was done. It simply

6  includes garage workers who were believed to do
7  brakework.

8 Question, and we don't know whether the

9  garage workersin the McDonald study opened the
10  boxes of brakesthemselves?

11 Answer, the McDonald study does not say

12 anything in response to that issue.

13 Question, and we don't know whether the

14  mechanicsin the McDonald study ground the

15  brakes, correct?

16 Answer, all we know isthat they were garage
17  workers and that they were either cases or

18  controls.

19 Question, yeah. We don't know whether they
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20  filed the edges of the brakes, whether they

21  sanded the surface of the brakes, or whether they
22  worked on cars or trucks, whether they did blow
23  out compressed air, or whether they cleaned up
24 after themselves, correct?

25 Answer, that Is - that is not stated
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1  explicitly inthe McDonald study.

2 Question, okay. We don't know whether they
3 used any dust control methods or wore a

4  respirator in the McDonald study, correct?

5 Answer, the McDonald study does not provide
6  information on that issue.

7 Question, and it provides no information

8  regarding thelevel of dust in the garages --

9 And then | have to repeat the question

10  because they didn't get it.

11 Question, it doesn't provide any information
12 regarding the level of dust in the garages, where
13  these mechanics worked, correct?

14 Answer, there are no measurements of

15  exposureinthe McDonald'sstudy. Thereare
16  measurements of airborne exposures.

17 That must be atypo because there are not.

18  That must be atypo.

19 Question, and we don't know how often the
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20  mechanicsin the McDonald study may have

21  performed any brake work, correct?

22 Answer, the McDonald study does not provide
23  any information on that point.

24 We don't know how long the individualsin

25  the McDonald study worked as garage workers?
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1 Answer, the McDonald study does not provide
2  information on that point.

3 It goeson. And then | said the Teta study.

4 And we don't know whether any of those

5 individuals performed brake work, they opened

6  boxesthemselves, whether they ground the brakes,
7 whether they filed the edge or sanded the

8  surface, whether they were working on cars or

9  trucks, whether they swept up after themselves,

10  whether they used dust controls or wore a

11  respirator, what the dust level was, what the

12 frequency of any brake work was, what the

13 duration of their employment was, or whether they
14  did any other work potentially - that potentially
15  involved an exposure to asbestos, correct? We
16  don't know any of that information in the Teta

17  study?

18 And the answer from Dr. Garabrant: None of

19 that information is reported explicitly in the
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20  publication. What we know is that these were
21  people who were auto repair and related service
22  workers, both cases and controls, and it isa

23  reasonable assumption that they did what is

24  typica in those occupations.

25 Now, the occupation that he has just
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1  discussed isautomobile repair and related

2  services. Nobody knows what that means.

3 And | asked him, what is related services?

4 | would have to go back to the coding of the

5  Tetastudy. | do not recal it from memory. |

6  believe she used the Census Industry and

7  Occupation Coding, and | don't have that with me.
8 | believe she - theterm | believe she used

9  wasautomobile mechanics and garage workers and
10  gas station attendants.

11 So thisincludes the guy that pump gas, all

12 right. And I would have to go back and review
13 it, al right.

14 S0 - and do you believeit included

15  individualsthat were not performing mechanical
16  work such as gas station attendants?

17 And then more of the speculation.

18 Answer, it included gas station attendants,

19  but it is my understanding that in many instances
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20  they do perform mechanical work.

21 Okay. But we don't know anything about how
22  oftenthey may have done that?

23 This study does not give those detailsin

24 the publication.

25 And it'sthe same for all of the studies
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1 that heisgoing totalk about. Theinformation
2  isn't reported, it's an assumption that has no

3 basisinfact. It hasno basisin fact, and so

4  wedon't know whether they were exposed or not.
5 And so whilein Dr. Garabrant's professional
6 lifein public health, it may be useful

7 information, but in the courtroom, in the

8  courtroom it doesn't tell us anything about

9  JoeMadliathat's admissible in this case because
10 it'sall based on the supposition that has no

11  fact behind it that the people in these groups
12 didthekinds of things that Joe Malliadid.

13 And that's the real danger of this. We

14  start talking about thiswith the jury, it's

15  going to get confusing, the issues are going to
16  get confused. It'smidleading and it hasno

17  basisinfacts. It'sno different than awork

18  practice simulation.

19 MR. BISHOP: Your Honor, | find it hard to
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20  Dbelieve that he can argue that epidemiology,

21  which their own witness, Arnold Brody, said was
22  theway you determine the cause of diseasein

23  human populations, isimmaterial, when --

24 MR. RUCKDESCHEL: That's not what he said.

25 MR. BISHOP: -- when apetri dish, growing
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1 cdlsinapetri dish wasthe basisfor alowing

2  their expertsto conclude Mr. Mallias

3 mesothelioma was asbestos-rel ated.

4 Thisisthe study of disease in human

5  populations. That's what allows people to

6  determine whether people are at increased risk

7 for cancer, and that allows them to determine if

8  they do develop cancer, the fact they develop

9  cancer wasrelated to their working in that

10  occupation as opposed to therisk that all of us
11  have outside of working in that population.

12 Thisisthe way epidemiologists go about

13  doingit. If wewent to the extreme he contends,
14 which he can argue on cross examination, we would
15  never have epidemiological studies. It would be
16  impossible to put them together.

17 Hereisachart from Dr. Garabrant's

18  meta-analysis which was accepted obviously for

19  publication in a peer-reviewed scientific
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20  journal, and you will see some of the studies he
21  hasreviewed, you will see the exposure

22  information is not going to be the same for every
23  study. Sometimesthey are characterized as

24  garage workers, other times they are specifically

25  characterized as brake wear, brake repair.
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1 He can go over that on cross-examination,

2  Your Honor, but it's clear what they do isthey

3  classify people by an occupation that's close to

4  what those kinds of people do, and that's how

5 they classify people who make brake repair, they
6  classify them as motor vehicle mechanics.

7 In some of these studies, they went further

8  andclassified them asthe very people who do

9  Dbrakerepair. It'scross-examination, Y our

10  Honor.

11 Heistrying to cut off epidemiology, which
12 hisown experts have said is the most important
13  thingin terms of determining the cause of

14  disease in human populations.

15 MR. RUCKDESCHEL: The Plaintiff's experts
16  absolutely have not.

17 THE COURT: | have heard enough.

18 What you are saying, in my opinion, goes to

19  theweight of histestimony, not his
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20  admissbility. | am going to allow it.

21 Bring them back in.

22 THE REPORTER: Before we do that --
23 THE COURT: You want a break?

24 THE REPORTER: Yes.

25 (Thereupon, after abrief recess, the
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1  following proceedings were had:)

2 (Thereupon, the witness entered the

3 courtroom, after which the following proceedings
4  were had:)

5 (Thereupon, the jurors entered the

6  courtroom, after which the following proceedings

7  werehad)

8 THE COURT: You may be seated.

9 Y ou may proceed.

10 MR. BISHOP: Thank you, Y our Honor.

11 Q. (By Mr. Bishop) Dr. Garabrant, when we

12 took arecess| was asking you about the fact that

13 you know there are elevated risks for mesotheliomain
14 certain trades and occupations. |f you know that,

15 why would you need to study vehicle mechanics, for
16 example?

17  A. Because we know therisksvary, we know the
18 risksvary by type of asbestos. The evidence for

19 sometypes of asbestos that it causes mesotheliomais
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20 very strong. And for chrysotile asbestos the

21 evidenceisvery controversial, not clear that it
22 causesitat all.

23 So the fact you see arisk in one occupation
24 doesn't mean you're going to see therisk in every

25 other occupation. Every chemical has some health
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1 risk associated with it, but the risk isrelated to

2 thedose, like - like pharmaceuticals, if you take

3 too much, adverse health effects occur. If you take
4 theright amount, for pharmaceuticals you get a

5 ben€fit, for chemicals we don't usually believe that.
6 The point isif you want to know whether

7 thereisincreased risk of disease from aspestosin a
8 certain occupation, you have to study that

9 occupation. Y ou cannot assume that thereis

10 increased risk without actually studying it. That's
11 not afair assumption.

12 Q. Will animal studies, animal inhalation or
13 injection studiestell us whether vehicle mechanics
14 have an increased risk of mesotheliomafrom their
15 work?

16 A. No, animal studiestell you whether you can
17 cause cancer in animals with asbestos by some mode of
18 exposure. You can't extrapolate from rats or mice

19 and say that hasto be true in humans. That's not a
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20 reliable thing to do.

21 Most scientists are reluctant to take

22 results from mouse studies or rat studies and make
23 conclusions about humans based on those studies,
24 especially when there is evidence in humans to ook

25 at. Why would you rely on a mouse study if you have
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1 human studies, and we do.

2 Q. What about in vitro research where they put

3 cdlsinapetri dish?

4  A. Similar answer, you can do experimentsin

5 laboratories with cells or with parts of cells and

6 look for mechanisms. In other words, ook for ways
7 inwhich chemicals affect the cells.

8 But that doesn't tell you what happens to

9 living human beings. Y ou have to study living human
10 beings and the exposures that they have to know what
11 happensto living human beings.

12 Things you can seein acell don't

13 necessarily translate to what happens to a person as
14 they go about their business in society.

15 Q. Let mefocusfor amoment specifically on

16 mesothelioma. Are all mesotheliomas related to

17 asbestos?

18 A. No.

19 Q. Isthere apercentage of mesotheliomas that,
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20 inyour opinion, are unrelated to asbestos?

21  A. Yes, thereis, and | think that iswidely

22 agreed upon, that there is a percentage of

23 mesothelioma not due to asbestos and not due to any
24 identified cause.

25 Q. Isthereabackground rate, therefore, for
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1 mesothelioma unrelated to asbestos?

2 MR. RUCKDESCHEL: Objection. It's beyond
3  every scope of what was offered in his report and
4 inhisdeposition. It's not within the purview

5  of the opinions Dr. Garabrant has stated - going

6 toopineonattrial.

7 MR. BISHOP: It will exactly explain why you
8 haveto look for increased risk.

9 THE COURT: Rephrase your question. | think
10  we'regoing alittle far afield.

11 MR. BISHOP: All right.

12 Q. (By Mr. Bishop) If asyou told the jury

13 thereisapercentage of mesotheliomas unrelated to
14 asbestos, then how do you, there in your field of

15 epidemiology, determine whether mesotheliomais
16 related to asbestos?

17  A. Theprinciple way we do that isto identify

18 people who have asbestos exposure and people who do

19 not have asbestos exposure, and to compare the rates
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20 of mesotheliomain the two groups.

21 There is abackground rate for mesothelioma.
22 MR. RUCKDESCHEL: Objection, moveto strike.
23 Again, thisis beyond the scope of his

24 opinions.

25 MR. BISHOP: It isnot, Your Honor.
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1 MR. RUCKDESCHEL: It'snot fair.
2 THE COURT: Let me see hisreport.
3 Let me hear the question again.
4 (Thereupon, the court reporter read the

5  previous question, after which the following

6  proceedingswere had:)

7 THE COURT: Your objectionisit was not

8 included in hisreport?

9 MR. RUCKDESCHEL: The objection is that the
10  answer goes beyond the opinions that he has

11 proffered in hisreport. And | would have asked
12 him about these things in his deposition if I'd

13  known he was going to talk about them.

14 THE COURT: Sustained.

15 Q. (By Mr. Bishop) Doctor, | want to explore
16 with you epidemiology.

17 Have you brought some slides with you today
18 that you believe will help illustrate how

19 epidemiology goes about determining the cause of
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20 disease in humans?

21 A. Yes

22 MR. BISHOP: Y our Honor, may he step down to
23  show the dlides?

24 THE COURT: Of course.

25 (Witness leaving the witness stand).
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1 Q. (By Mr.Bishop) Doctor, let me know when

2 you're ready.

3 A. I'mready.

4 Q. Doctor, what is epidemiology?

5 A. Okay, it'sthe study of the distribution of

6 disease and the causes of disease in human

7 populations. And the word epidemiology comes from
8 theword epidemic, so it's the study of epidemics,

9 the pattern of disease in populations of people.

10 Q. Doesit go back acouple of hundred years?

11  A. Yeah, that's about right. Itsearliest

12 rootswere in dealing with the epidemics of cholera
13 that used to sweep through London, and were

14 recognized by avery astute physician as being due to
15 contaminated water.

16 So he looked at the patterns of diseasein

17 London and realized it correlated well with one of

18 the water supplies and not with the other water

19 supply, and he was able to stop an epidemic of
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20 cholera

21 Q. Dr. Garabrant, can you give the jury some

22 more recent examples of how epidemiology helped us
23 understand the cause of disease in humans?

24  A. Oh, sure. Thereare many.

25 The health effects of smoking, cancers from
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1 smoking, chronic obstructive pulmonary disease, much
2 of that evidence has come from epidemiologic studies.
3 The ability of ionizing radiation causing

4 cancer to humans comes from epidemiology, comes from
5 ongoing studies going back to 1945 that followed the

6 survivors of the atomic bomb blasts in Japan. They

7 have been followed since 1945 and clearly show an

8 excessof cancer.

9 The Polio vaccine was demonstrated to be

10 effective and safe in a huge epidemiology study. It

11 wasreported in 1955, actually at the University of

12 Michigan, one of the things my school was most proud
13 of, thefield trial showed that the Polio vaccine

14 worked.

15 It was an epidemiology study involving

16 millions of chickens, and it was reported out --

17 THE REPORTER: |'m sorry I'm having trouble
18  hearing you.

19 THE WITNESS: | said it was reported at the
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20  Rackham Graduate School at the University of
21  Michigan showing that the vaccine worked.

22 Right now we are worried, deeply worried
23  about avian flu. There are epidemiologists all
24 over the world watching the pattern of disease.

25  And we know that there are afew people who have
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1  beeninfected with the avian flu in Chinaand

2  other partsof Asia.

3 What we are watching for is the day that

4  that flu can jump from person to person. Right
5  now it's capable of going from birds to people.

6  It'scapable of spreading among the bird

7 population, but it has not yet spread in person

8  toperson.

9 When we see evidence that it can spread from
10  person to person, then it has completed the

11 crucia step that might allow it to become an

12  epidemic. And epidemiologists are watching that
13  dl over Chinaand Asia at the Centers for

14  Disease Control in Atlanta.

15 That'swhat they do. We aretrying to gear
16  upto beready with vaccineif that occurs.

17 Q. (By Mr. Bishop) Doctor, isthere a method
18 for doing this as an epidemiologist?

19 A. There are methods, yes.
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20 Q. Doyouhaveadidethat illustrates that?

21  A. Yeah. Epidemiology isabranch of science,

22 like all scienceit has a standard set of methods. |

23 get some pleasure in showing this. My youngest child
24 isintenth grade, and in ninth grade science she

25 learned the scientific method. | worked with her on
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2 So epidemiology follows this like all

3 branchesof science. Typically something givesa

4 scientist anidea, hey, | think that such and such

5 might betrue. | think that this chemical might

6 causethisdisease, okay.

7 That allows you to form a hypothesis.

8 That'sjust a statement of your idea. Once you have

9 ahypothesisyou design a scientific study. How can
10 | evaluate whether that hypothesisisright or wrong?
11 Soyou design a study, you write a study protocol and
12 you collect data.

13 It's always important to have a control

14 group, particularly in epidemiology you always have a
15 study group and a control group. Y ou collect your
16 data, you analyze your data. And then you interpret
17 what the analysis say and try to answer the question,
18 whether the data supports your hypothesis.

19 If it does, you find an association between
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20 exposure and the disease. In other words, hey, the
21 chemical is associated with the disease. Then you
22 say, okay, my hypothesis was right.

23 If the data does not support the hypothesis,
24 you don't find any association. Then you say, gee,

25 it doesn't look like that chemical causes that
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1 disease, my hypothesis was wrong.

2 Y ou have to start over again, revise your

3 hypothesis, design a new study, go through the

4 process again. That's the scientific method.

5 Q. Why aren't case reports enough to do that?

6 A. Wadll, thetrouble with case reportsis that

7 they don't have a control group. Thereisno

8 comparison group, and they are not amendable to any
9 formal analysis of the data. They are nothing more
10 than aset of observations.

11 Gee, I've seen three cases of this disease

12 and they had this exposure, this genetic factor, they
13 eat thistype of food, they all visited this area of

14 the country, but thereis no formal analysis of the
15 data and they are not adequate to protest the

16 hypothesis.

17 Q. What'sthe importance of the control

18 population?

19 A. Italowsyouto measure whether thereisan
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20 association between exposure and disease. Itis

21 different than what you would expect in the absence
22 of exposure.

23 Q. Now that we talked about the scientific

24 method, are there particular kinds of studies that

25 epidemiologists can do to get at these answers?
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1 A. Yes Epidemiologists do two basic types of

2 studies. There are other variations but most

3 epidemiology is based on either cohort studies or

4 case control studies.

5 A cohort study is - follows this design.

6 You take agroup of people who have some exposurein
7 common, and that group might include thousands of

8 people.

9 | mentioned my study in the auto industry,

10 55,000 people who worked in transmission plants.

11 And so you have a group of people who all

12 have some exposure, and then you can choose a

13 comparison group that doesn't have the exposure. Let
14 me do thiswith an example.

15 Suppose we wanted to know whether drinking
16 coffee causes pancreas cancer, that's afamous

17 example. Theway wewould do it is pick agroup of
18 coffee drinkers and a group of people who never drank

19 coffee.
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20 We then follow both groups for years.

21 Cohort studies we often follows groups for 10, 20,

22 30, 40 years. And as that time passes we would tally

23 up how many of them got pancreas cancer. We would do
24 that in the coffee drinkers and do that in the people

25 who never drank coffee.

file:///C|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620tri al %20120905s.txt (166 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

84

1 And what we want to do is compare the two

2 groups, which group has the higher rate of disease.

3 If therates are the same you say, hey, coffee

4 drinkers don't get more pancreas cancer than

5 non-coffee drinkers, there is no association.

6 Q. Youmight find the rates are greater or

7 lower or the same?

8 A. Right. And that'swhat this slide shows.

9 If the two groups have equal rates of disease, you

10 say coffeeisn't associated with pancreas cancer. If
11 you have more rate of disease, you say the coffee
12 drinkers have more risk than the non-coffee drinkers.
13 If you saw that the coffee drinkers had less

14 disease than the non-coffee drinkers, you would say,
15 gee, they have alower rate. That might suggest that
16 coffee protects against pancreas cancer.

17 Theoretically you can get any of these three
18 results.

19 Q. Do you compare the rates of cancer inthe
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20 exposed populations versus the unexposed in this
21 example?

22 A. That'sexactly right. That's exactly right.
23 Now, that comparison is one of the key

24 elements of good science.

25 If you don't have the comparison group all
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1 you know isthat among coffee drinkers, two out of 12
2 inthisexample, got the disease.

3 The question is, is that what you would

4 expect to seein non-coffee drinkers? Isthat too

5 much, isthat too little? We can't interpret it as

6 showing that coffee does or doesn't do anything, you
7 just have arate among coffee drinkers. You need a
8 rate among non-coffee drinkers.

9 Q. If youfound no association, what would you
10 expect to see?

11  A. Wdl, let's- so hereisthe calculation

12 that we do, thisis standard in epidemiology.

13 We take the rate among the exposed, which in
14 this exampleistwo out of 12, and divide that among
15 therate of the non-exposed, which in their example
16 is12out of 12. If thetimerates are equal then

17 theratioisone. Sowhen theratio isone we call

18 that arateratio or arelative risk, the risk of one

19 group relative to the other when the ratio or
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20 relativeriskisone. It meansthe rates are the

21 same, thereis no association.

22 No association at all, coffee drinking does
23 not increase your risk of pancreas cancer, if that's
24 what the data showed.

25 Q. If there were apositive association, what

file:///C|/Users/MadeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620trial %20120905s.txt (170 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

86

1 would it show?

2 A. Hereisadifferent example.

3 In thisexample let's say eight of the 12

4 coffee drinkers got the disease, and two of the 12

5 non-coffee drinkers got the disease. So eight over
6 12 divided by two over 12, that's afour-fold

7 association. That's a positive association that says
8 coffeedrinkers are at four times the risk of

9 pancreas cancer as non-coffee drinkers. That'sa
10 positive association.

11 Q. Couldyou also find a negative association?
12 A. Sure. Let's say the data showed two out of
13 12 coffee drinkers got it, eight out of 12 non-coffee
14 drinkers got it.

15 Now theratio isflipped. So instead of

16 four, it's.25 or one-quarter, that's a negative

17 association.

18 Q. And could you further test a hypothesis that

19 coffee drinking was protective?
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20 A. Wdll, if thisiswhat the data showed it

21 would suggest it was protective. | would go and try
22 tofigureout why it was protective. Try to design
23 another study to say how could this be true, how

24 could it protect you against cancer?

25 Some things do protect against cancer, like
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1 exercise actually does, so you would have to do

2 further research to figure that out.

3 Q. Now, you talked about cohort studies.

4 Y ou mentioned there was a second kind of

5 epidemiological study you and epidemiologists use,

6 and | think you said it was the case control study?

7 A. Yes

8 Q. Canyoutell thejury what a case control

9 study is?

10 A. A casecontrol study has adifferent design.

11 What you do is go out and locate a group of people
12 who have the disease, like pancreas cancer. So you
13 would have to work with the hospitals and work with
14 the physicians who diagnose and are treating pancreas
15 cancer. You might have to work with the tumor

16 registry to find cases of the disease, and you put

17 together maybe 100 or 200 cases of pancreas cancey.
18 Again, you have to have a comparison group,

19 and the comparison group are - in thisinstance are
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20 people who don't have pancreas cancer. We call them
21 controls, that's why it'sis a case control study.

22 So we have pancreas cancer and people who don't have
23 pancreas cancer.

24 And then we ask both groups, did you - have

25 you been acoffeedrinker. And let's say, for

file:///C|/Users/Madek 42/ Desktop/DEPOSY620T O%20UPL OA D/ Gar abrant?%6:20in%20A bex%620tri al %20120905s.txt (174 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

88

1 example, among the people with pancreas cancer, four
2 of them said, yeah, I've been a coffee drinker. And

3 among the people who don't have pancreas cancer, two
4 of them said, yeah, I've been a coffee drinker.

5 Okay. What we do then is calculate the odds

6 of exposurein both groups. And if anybody - anybody
7 who has ever bet on a horse race or dog race knows

8 what odds are, it's the probability of winning over

9 the probability of losing, those are odds.

10 In this instance we say the number of people

11 who have the exposure divided by the number of people
12 who don't have the exposure among the cases, so four
13 over eight.

14 We do the same thing in the people who don't

15 havethe disease, the controls. In thisinstance two

16 of them were coffee drinkers, ten were not. And then
17 we compare those odds in the two groups given this
18 comparison.

19 Q. Andwhat do we call that comparison?
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20 A. That'scalled an oddsratio, theratio of

21 the odds.

22 S0 in this example we take the .5 over the
23 .2, and that gives us atwo-and-a-half-fold risk.
24 What that saysis that people with pancreas

25 cancer aretwo and a half times aslikely to have
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1 drunk coffee as people without pancreas cancer.

2 That's a positive association.

3 And you can see you can end up with no

4 association if the two groups had equal habits, and

5 then the odds radio would be one, no association. Or
6 if the people who were healthy drank more coffee than
7 the people with pancreas cancer, you could have an
8 oddsratio of less than one, which would suggest

9 maybe coffee protects against pancreas cancer.

10 Q. Youusedtheterm "relative risk" a moment
11 ago, can you describe what that is?

12 A. What thetermrelativerisk is, it's sort of

13 the umbrellaterm for rate ratios and odds ratios.

14 |t basically says compare the risk in two groups.

15 So in acohort study we compare the ratesin
16 thetwo groups, in acase control study we compare
17 theoddsin the two groups. So you're measuring the
18 risk in one group compared to the risk in the other

19 group.
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20 Q. How do we know whether it's a negative or
21 positive association looking at relative risk?

22  A. Thegood thing isthat the - the

23 calculations are done in a manner such that when the
24 answer is 1.0, thereis no association. S0 it

25 doesn't matter whether it's case control study or
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1 cohort study, if the answer is one, thereis no

2 association at all.

3 If it's above one, it's apositive

4 association, meaning the exposed people have a higher
5 rate of disease than the unexposed. If it's below

6 one, it's a negative association, meaning exposed

7 people have alower rate of disease than the

8 unexposed people.

9 So 1.0 isthe critical number for an

10 association versus a negative association, or |

11 should say a positive association versus a negative
12 or no association at all.

13 Q. Now, are al the positive associations

14 necessarily causal?

15 A. No. Youcan't say that.

16 Q. What are some of the things that you, as an
17 epidemiologist, have to look out for to determine
18 whether or not a positive association is a causal

19 association?
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20 A. Wadll, there are anumber of thingsto

21 evaluate, okay, and epidemiologists always worry
22 about bias, confounding and chance.

23 Okay, bias means that there has been some
24 systematic error in the study. It doesn't mean that

25 theinvestigator intentionally did it wrong, it means
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1 there was some subtle error.

2 | could give you an example of a subtle bias
3 that would give you awrong answer. For example,
4 |et's suppose that you - we're doing your case

5 control study of pancreas cancer and wanted to find
6 out if drinking coffee was a cause of pancreas

7 cancer.

8 Y ou design acontrol cancer, and let's say

9 vyou'reinterested in whether obesity causes this

10 cancer. So you go for the cases for people who are
11 hospitalized, because pancreas cancer is a Serious
12 disease, and you get their weight, and for the

13 controlsthat are healthy people.

14 And you say it sounds evenhanded on the

15 surface of it, but it's not because pancreas cancer
16 causes peopletoloseweight. Soif you take their
17 weight out of the hospital charts, they're falsely

18 low. That'sabias, that's a systematic error.

19 If you don't realize that, what you end up
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20 withis, gee, the pancreas cancer cases weigh less
21 thanthe controls. Itlookslike being thinis

22 associated with pancreas cancer.

23 That's a bias, that's a systematic error

24 that resultsin awrong answer. So we always

25 evaluate epidemiology studies for systematic errors.
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1 Confounding is another type of systematic

2 error, when there is some other factor that you

3 didn't control for.

4 So if you're looking at coffee drinking and

5 pancreas cancer, and let's say you find an

6 association but you don't deal with smoking. Well,
7 actually smoking and coffee drinking do correlate.

8 People who drink coffee tend to smoke more than

9 people who don't drink coffee, and causes pancreas
10 cancer. If you do not do that, you come up with the
11 wrong answer.

12 And the last one, in every study you have to
13 evaluate therole of chances. In other words, could
14 these findings have come about by chance alone when
15 thereisreally no association at al. And sowe

16 awayslook to see whether the epidemiologist or

17 whether the scientist has evaluated the role of

18 chance.

19 Q. And do epidemiologists use statistical
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20 methodsto evaluate the role of chance?

21  A. Yes, those are the fundamental methods for
22 measuring the role of chance.

23 Q. Doyouhaveadidethat illustrates that?

24  A. Yeah. Therearetwo thingsthat can be

25 done. Oneisto calculate -- thefirst oneis
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1 vaues. We haveal heard about confidence interval.
2 When you listen to the news and hear a story that a
3 Gallup Pall has evaluated how people think

4 President Bush is doing and 28 percent of them

5 approve of his handling of some issue, plus or minus
6 two percent, that's a confidence interval.

7 What they are saying, the data said 28

8 percent approve but the range, because of random

9 error, the range could be between 26 and 30, that's a
10 confidence error.

11 Epidemiologist calculate these. The

12 range- let's say you get arelativerisk of 2.0.

13 You calculate aconfidence level around it. And

14 that's the range of which the element of risk would
15 fall 95 percent of the timeif you do the same study
16 over and over and over again, because it evaluates
17 therandom error in doing a statistical sample.

18 What it means is the true relative risk.

19 Thetruthislikely to be close to what you measured
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20 and unlikely to be -- it getsless and less and less
21 likely that the truth is out here or that the truth

22 isout here, and showing an example of confidence
23 interval.

24 Q. Doyou asan epidemiologist, Dr. Garabrant,

25 like to see more than one study that shows a positive
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1 association before you draw conclusions regarding
2 causal associations?

3 A. Absolutely.

4 Q. Andwhy isthat?

5 A. Oneof the fundamental issuesin scienceis
6 whether your findings can be replicated by other

7 scientists, al right.

8 If | do astudy and | find a positive

9 association and | writeit up and publish it in the

10 peer reviewed literature, what I'm doing is|'m

11 telling people hereishow | did the work. Here are
12 my methods, hereishow | got my answer.

13 Theideaisthat other people can go out and
14 repeat that study and seeif they can get my answer.
15 That's really important.

16 The pancreas cancer and coffeeissueis

17 actually agood example. There was avery famous
18 study published in the 1980s, a case control study of

19 pancreas cancer that reported that coffee drinking
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20 was pretty strongly associated with pancreas cancer.
21 And it was published by the chairman of the
22 department of epidemiology at Harvard, avery

23 talented scientist. And got alot of press coverage
24 because coffee drinking is pretty common, pancreas

25 cancer abad disease. Epidemiologistsall over the
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1 world set out to replicate that finding, with few

2 exceptionsthey couldn't.

3 Now there wasn't anything wrong with the

4 study that reported it, that's just the way the data

5 cameout. Nobody criticized, gee, the data was

6 wrong, the data was phony, but other scientists

7 didn't find the same answer.

8 | still drink coffee. | don't believe

9 coffee causes pancreas cancer because the evidence
10 doesn't support it. Even though thereis a positive
11 study, thereisalot of studiesthat say thereisno

12 association there. So replication really matters.

13 Q. Sohow do you, you as an epidemiologist, go
14 about reviewing a series of studiesto ultimately

15 determine whether thereis, in fact, a causal

16 association?

17  A. Wdl, thefirst thing you do is you search

18 the scientific literature. And we can do that now on

19 line. Youcandoitonline. You cantypein PubMed
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20 and typeinthe keywords and find the studies.

21 Y ou read them, look at the bibliography.

22 You get the studies they rely on and read them. Y ou
23 try to assemble all the literature, all the

24 scientific literature that addresses that hypothesis

25 or that question.
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1 And then you abstract from those studies

2 what the relative risks and the confidence intervals

3 were. And you try to categorize case control studies
4 versus cohort studies, recent studies versus studies

5 donealong time ago, al sorts of ways of looking at
6 them.

7 And you try to sum them up. And the way you
8 sum them up isto try to take an average of what

9 thoserelativerisksare. Butit's aweghted

10 average because bigger studies get more weight,

11 little studies get less weight, and you try to do

12 that.

13 Q. Do you have acouple of examples of that?
14  A. Yeah, yeah. Thisisastudy that looks at

15 whether cigarette smoking is associated with cancer
16 of theurinary tract. Urinary tract isthe kidneys

17 and the bladder, okay.

18 So thisisin the published literature. And

19 hereis- hereiswhat wetypically do.
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20 The little box represents the odds ratio.

21 Inother words, the relative risk, and the bar around
22 it represents the confidence interval.

23 So in this analysis these scientists looked

24 a studiesdonein Europe. They have looked at

25 studiesdonein the United States. And what you see,
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1 they vary, they give different answers. They looked
2 at studies done back before 1980, studies done in the
3 '80s, studies donein the '90s, follow-up studies,

4 cohort studies, a synonym.

5 And as you look down the chart you see the

6 answersvary, but they arereally centered pretty

7 nicely on one value, and that looks to me to be maybe
8 2.7. Sowhat they say when you add them up isthere
9 isabout a2.7-fold association between cigarette

10 smoking and cancer of the urinary tract.

11 Okay. And thisvary - and thisstudy is

12 very different. Thisoneissignificantly different

13 than al the others. But if you add them up using

14 any fair measure, you come up with about a 2.7-fold
15 association.

16 From that we conclude there is a positive

17 association, cigarette smoking is associated with

18 increased risk of urinary tract cancer.

19 Q. Do you have an example where the same method
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20 was followed but adifferent conclusion is reached?
21  A. Yeah, thisisavery important study, does

22 smoking cause breast cancer. Well, thisisan

23 analysisof 53 --

24 MR. RUCKDESCHEL: Your Honor, may we

25  approach?
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1 THE COURT: Yes.

2 (Thereupon, the following proceedings were

3 had out of the hearing of thejury:)

4 MR. RUCKDESCHEL: Y our Honor, | am concerned
5  that thisis now the third smoking-related

6  exampleDr. Garabrant isusing. Thisisnot a

7 case about smoking.

8 MR. BISHOP: Heisgiving examples, Your

9 Honor.

10 THE COURT: Oneat atime.

11 MR. RUCKDESCHEL: I'm concerned smoking,

12 smoking, smoking.

13 THE COURT: How many more have we got?
14 MR. BISHOP: Thisisan example of a

15  negative, they didn't find an association between

16  smoking and breast cancer.

17 MR. RUCKDESCHEL: I'm going to ask the jury
18  beinstructed this case has nothing to do with

19  smoking.
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20 MR. BISHOP: That'sfine, Your Honor.

21 MR. LIPMAN: Can we come back a second? |
22  heard Your Honor say that's fine, | didn't hear

23  theresolution, I'm not sure.

24 THE COURT: I'm going to tell thejury.

25 MR. LIPMAN: That'sthe resolution.
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1 (Thereupon, the following proceedings were
2  had within the hearing of the jury:)

3 THE COURT: | just want to make sure you

4  understand thisis not a case about smoking. The
5  doctor issimply using that as an example of how

6  epidemiology reaches aresult and a conclusion,

7  okay.
8 Proceed.
9 MR. BISHOP: Thank you, Y our Honor.

10 Q. (By Mr. Bishop) | think the question was,

11 do you have an example of how using this same method
12 of reviewing al the studies, an epidemiologist drew

13 the conclusion there was no association or causal

14 association?

15 A. Wadll, it wasthat there was no association.

16 So thisisastudy of 53 epidemiologic

17 studiesthat look at breast cancer and smoking. This

18 has been studied alot of times. And it includes

19 over 58,000 women with breast cancer, 95,000 women
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20 without breast cancer.

21 Hereiswhat it found. Same style of graph.
22 Now you have abox that represents the relative risk,
23 and the bar around it is the confidence interval.

24 Now in this graph big boxes represent bigger

25 studies, so you also have some information - that's a

file:///C|/Users/M adeK 42/Desktop/DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620tri al %20120905s.txt (198 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

100

1 little teeny study, that's areal big study.

2 Asyou go down, these two things are pretty

3 clear. They vary, right, and thereis a central

4 vaue, amost exactly on 1.0.

5 Okay, so what this saysisthat in this huge

6 amount of scientific evidence, thereisreally no

7 association between cigarette smoking and breast

8 cancer.

9 That's areally important finding. Smoking
10 causesalot of typesof cancer, doesn't appear to
11 cause breast cancer. That's important to know.

12 Now, it'simportant to recognize that out of
13 these 53 studies this one's a significantly positive
14 association. And | say that because the confidence
15 interval doesn't overlap 1.0, so thisone's

16 different.

17 And that's actually the CASH study, that was
18 avery well-done study, but it givesadlightly

19 different answer than all the others.
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20 What is not appropriate to do isrely on

21 that study and ignore the other 52. Y ou can't do
22 that. You can't pick the oneyou like and say,

23 that'sthe truth and the other 52 are wrong. Y ou
24 properly evaluate all the 53 and add them upin a

25 fair manner.

file:///C|/Users/MadeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620trial %20120905s.txt (200 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

101

1 When you do, the conclusion isthereis no

2 association between smoking and breast cancer.

3 Okay, so that's what epidemiologists pretty

4 routinely do to try to evaluate many studies that

5 haveall looked at the same question. It comesto

6 thisissue of replication, do these findings

7 replicate? And the answer for smoking and breast

8 cancer is, yes, they do.

9 And these studies give answers that wiggle

10 around, one by alittle bit, but they are pretty

11 compatible answers.

12 MR. RUCKDESCHEL: Your Honor, may we
13  approach again, please.

14 (Thereupon, the following proceedings were
15  had out of the hearing of the jury:)

16 MR. RUCKDESCHEL: We are going next - and
17  what I'm concerned about --

18 THE COURT: We're probably going to lunch

19 next.
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20 MR. RUCKDESCHEL: What Dr. Garabrant said,
21  you haveto add them up and then you have to make
22  your evauation.

23 Now, what Dr. Garabrant is going to do now,

24  inmy study | looked at what all these other

25  people said and name them, and that's not
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1  alowable under the Court's rulings.

2 He's going to bootstrap these peoplein.

3  Andit'sokay for him to say we have considered
4  studies, but it's not okay for him to say we

5  considered this study and this study and that

6  study, becausethat is exactly what Y our Honor
7  hasprevented everybody else in this case from
8 daing.

9 Dr. Brody was not allowed to talk about the
10  particular studies he relied upon, Dr. Egilman
11  wasn't, Dr. Mark wasn't.

12 THE COURT: Why isn't that true?

13 MR. BISHOP: Y our Honor, | think he

14  identified the - awitness can identify the

15  studies.

16 THE COURT: | prevented the other witnesses
17  fromdoing just that. | ought to be consistent.
18 | think he can testify that he did this empirical

19  study of 42 or whatever the number is, without
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20  naming McDonald or Teta or whatever the others
21  are.

22 MR. RUCKDESCHEL: He's not going to talk
23  about the numerical result of his meta-analysis.

24 THE COURT: In other words, what his results

25 are.
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1 MR. RUCKDESCHEL: But he can't say my
2  meta-anaysis showed no increased risk because
3  that'sthe number.

4 MR. BISHOP: He can certainly testify to his

5  opinion based on the review in the study is X.

6 MR. RUCKDESCHEL: No.
7 THE COURT: He can't give hisopinion.
8 MR. RUCKDESCHEL: He can't say my opinion

9  Dbased on al thethings| reviewed is X?

10 THE COURT: That'swhat | said.

11 MR. RUCKDESCHEL: What they wantto dois
12 say your opinion based on your study that X - and
13  that's not what everybody's been allowed to do.

14 Y ou can only say it's my opinion, based on

15  dl of thethings | have reviewed, that thereis

16  noincreased risk. Otherwise heis bootstrapping

17  inall of the things he did.

18 And he said | combined seven studies here or

19 11 studiesthere, he's saying there are seven
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20  peoplethat agreed with me or 11 people that
21  agreed with me.

22 THE COURT: That heis not going to do.
23 MR. BISHOP: Say how many studies he
24 reviewed and what his conclusions were after

25  reviewing them, that's absolutely appropriate.
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1 MR. RUCKDESCHEL: We were not alowed to, we
2 werenot allowed to say | looked at 72 studies.

3 THE COURT: | don't recall somebody asking

4  meif youcandothat. All | said wasthey

5  couldn't mention the names of the studies or what

6 they said. | never said you couldn't say they

7  looked at six-month's worth of studies.

8 MR. RUCKDESCHEL: Aslong as he's not

9 testifying about the result of the study.

10 THE COURT: No, hecan say | looked at these

11  studiesand my opinion is blank.

12 MR. RUCKDESCHEL: Not my study showed or my

13  study proved.

14 THE COURT: Okay, we're going to break for
15  lunch.
16 (Thereupon, the following proceedings were

17  had within the hearing of the jury:)
18 THE COURT: We are going isto take a break

19 for lunch.
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20 1:30.

21 (Thereupon, the jurors left the courtroom,

22  after which the following proceedings were had:)
23 MR. LIPMAN: Your Honor, before the jury
24  leaves. It'stoo late.

25 THE COURT: What?
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1 MR. LIPMAN: | would like to discuss

2  scheduling without the witness in the courtroom.

3 THE COURT: No problem.

4 MR. LIPMAN: Intermsof scheduling, we have

5 asenseof how long --

6 THE COURT: How long is the doctor going to
7 be?

8 MR. LIPMAN: How much longer the direct will
9 Dbe?

10 MR. BISHOP: 15, 20 minutes.

11 THE COURT: Which means a haf an hour.

12 MR. LIPMAN: Right, 1:30, 2:00. | just want

13  to make something really - | don't think it will

14 OCCuUr.
15 THE COURT: Okay.
16 MR. LIPMAN: | don't think it will occur. |

17  want to put it up here to think about though.
18 We have accommodated scheduling of very

19  important, busy experts, two of them. Two of
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20  them. They are busy, we accommodated them.

21 Y our Honor accommodated them. | don't want
22  tobeinasdtuation where my client testifies on
23  direct, and cross-examination is on the longer

24  sideand spillsinto Monday. That would be

25  redly unfair.
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1 THE COURT: Waéll, then, two choices. Number
2  one, assuming he's through by 2:00, how long will

3 your cross be?

4 MR. LIPMAN: Wewill discussit at lunch and
5 havean answer for you after lunch, so then we

6  will have asense of that.

7 THE COURT: Becauseit would seem to me,

8  depending upon how long - one choice would be to
9  simply permit direct and do cross on Monday, or

10  go home even earlier and not have either direct

11  or crosstoday.

12 MR. LIPMAN: I'mraising it for discussion.
13 THE COURT: Seeyou at 1:30.
14 (Thereupon, the Court adjourned for the

15  luncheon recess))

16 (Thereupon, after the luncheon recess, the
17  following proceedings were had:)

18 (Thereupon, the jurors entered the

19  courtroom, after which the following proceedings
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20  werehad:)

21 THE COURT: You may be seated.
22 Y ou may proceed, Mr. Bishop.
23 MR. BISHOP: Thank you, Y our Honor.

24 Q. (By Mr. Bishop) Good afternoon, Doctor.

25 A. Good afternoon.
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1 Q. Justpriortothebreak, | believe you were

2 giving the jury an example of reviewing published
3 epidemiological studies where the review indicated
4 there was not an association?

5 A. Yes

6 Q. | wantto turn to vehicle mechanics and

7 mesothelioma. Have you reviewed the peer-reviewed
8 scientific literature to be able to identify

9 epidemiological studies pertaining to motor vehicle
10 mechanics and mesothelioma?

11  A. Yes | have.

12 Q. Without naming any kind of studies, what
13 kind of studies, whether they were case-control or
14 cohort?

15 A. Waédll, they were both, they were case-control
16 studies and cohort studies, and what are commonly
17 referred to asregistry studies, which are like

18 cohort studies. They come from large cancer

19 registries that maintain surveillance over an entire
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20 population, but they are like big cohort studies.

21 Q. If wecould turn to the next-to-the-last

22 didewe are going to display for thejury.

23 Isthis a paper that you coauthored,

24 published in the peer-reviewed medica and scientific

25 literature of your review of these case-control
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1 studies, cohort studies, and registry studies?

2 A. Yesitis

3 Q. If you canresume the stand, that will be

4 thelast dide that we show.

5 Doctor, upon reviewing all of the available

6 studiesyou reviewed in the world's scientific and

7 world's published literature on mechanics and

8 mesothelioma, can you arrive at any opinions that you
9 can express, within areasonable degree of scientific
10 certainty and medical certainty, whether motor

11 vehicle mechanics are at any elevated risk asa

12 result of their work?

13 MR. RUCKDESCHEL: Objection.

14 THE COURT: Overruled.

15 Q. (By Mr. Bishop) Without referencing any
16 particular study, what was your bottom-line

17 conclusion?

18 A. The- my review indicated that there were 17

19 studies--
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20 MR. RUCKDESCHEL: Objection.

21 THE COURT: No, listen to the question.
22 THE WITNESS: | am sorry?

23 THE COURT: Repeat your question.

24 Q. (By Mr. Bishop) Without reference to any

25 of the studies, | need to ask you what your
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1 bottom-line conclusion was. After reviewing the

2 studies, what conclusion specifically did you reach
3 whether there was any increased risk in your

4 scientific judgment, among motor vehicle mechanics,
5 anincreased risk of mesothelioma?

6 A. My conclusion was that there is no evidence
7 of anincreased risk of mesothelioma among motor
8 vehicle mechanics and brake repair workers.

9 Q. Now, wereyou asked in this case to review
10 materials, depositions, discovery pertaining to

11 Mr. Malliaand hiswork?

12 A. Yes.

13 Q. Andwereyou asked to arrive at a conclusion
14 which you can express with areasonable degree of
15 medical certainty whether hiswork as avehicle

16 mechanic placed him at any increased risk for

17 developing mesothelioma?

18 MR. RUCKDESCHEL: Objection.

19 THE COURT: Basis.
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20 MR. RUCKDESCHEL: Thisistheissue we

21  discussed with Dr. Weir yesterday.

22 May we approach?

23 THE COURT: | am sorry?

24 MR. RUCKDESCHEL: May we approach?
25 THE COURT: Sure.
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1 (Thereupon, the following proceedings were

2  had out of the hearing of thejury:)

3 MR. RUCKDESCHEL: Y our Honor, thisisthe
4  increased compared to who question.

5 MR. BISHOP: You ruled on that. You said

6  that wasthe subject of cross. You specifically

7 ruled on that.

8 THE COURT: | don't think I did, but go
9  ahead
10 MR. RUCKDESCHEL: Do you have an opinion

11  that you have arisk, that's one thing. An

12 increased risk necessarily is comparing him to

13  other people who Dr. Garabrant has no information
14  about, who thereis no basis are different or

15  unexpressed. And, infact, the testimony in this

16  caseisuncontested that most of the people who

17  don't think they were exposed were. And so

18  comparing Mr. Malliato other unspecified people

19  isnot germaneto the case.
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20 THE COURT: | think he hasaright to an

21  opinion that he had no risk, but increased risk,
22  fromwhat | hear, that he didn't know what these
23  other peoplein the study did.

24 | think if you just take out the word

25  increased risk and ask him an opinion, was he at
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1  any risk of mesotheliomafrom what he did as seen
2  inthe deposition.

3 MR. BISHOP: | would state in the studies

4  that hereviewed, some of them were categorized

5  asgarage mechanics and others specifically

6  categorized as brake workers, so it did include

7 that.

8 THE COURT: | understand, but that's not

9  what hisanswer in the deposition was. No.

10 (Thereupon, the following proceedings were
11  had within the hearing of the jury:)

12 MR. BISHOP: May | proceed, Y our Honor?
13 THE COURT: Yes.

14 Q. (By Mr. Bishop) Dr. Garabrant, can you

15 tell thejury briefly what kind of material did you

16 review in connection with your review of Mr. Mallia's
17 case?

18 A. Yes | can. | reviewed depositions, |

19 reviewed medical records - no, wait, | didn't review
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20 medical records, | apologize.

21 | reviewed Defendant's Request for

22 Production and Plaintiff's Answers to Defendant's Set
23 of Interrogatories, Social Security Administration

24 earning records, union records from the International

25 Union of Operating Engineers, some exposure sheets.
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1 That wasbasicadly it.

2 Q. Based upon your review of those materials

3 and your review of the literature, as well as your

4 training and experience as a cancer epidemiol ogist

5 for over 20 years, did you reach an opinion that you
6 can express, within areasonable degree of medical

7 certainty, whether Mr. Mallia's work in repairing

8 brakes either caused or contributed to in any way the
9 development of his mesothelioma?

10 A. I didreach an opinion.

11 Q. Andwhat isthat opinion?

12 A. That hiswork doing brake repair and vehicle
13 repair did not cause or contribute to his

14 mesotheliomain any way.

15 MR. BISHOP: Your Honor, if | can just have

16 a second.

17 THE COURT: Yes.
18 MR. BISHOP: Thank you.
19 THE COURT: You may inquire.
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20 CROSS EXAMINATION

21 Q. (By Mr. Ruckdeschel) Good afternoon,
22 Dr. Garabrant.

23  A. Good afternoon, Mr. Ruckdeschel.

24 Q. Priortotoday, you and | had never met,

25 correct?
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1 A. That'scorrect.

2 Q. Wehad spoken on thetelephonein a

3 deposition in this case, do you recall that?

4 A. ldo.

5 Q. Doctor, you are being paid $625 an hour
6 right now, correct?

7 A. No.

8 Q. How much areyou being paid?

9 A. For court testimony | charge by the half
10 day, and it is $2250 for ahalf day or 4500 for a
11 full day.

12 Q. 4500 for afull day. What does that work
13 out to per hour if it's an eight-hour day?

14  A. Eightinto 45 isabout 500 - I'm not quick
15 enough. 560.

16 Q. Okay. Andwhen you are not testifying, you
17 get $525 aday?

18 A. Anhour, not per day.

19 Q. | amsorry, an hour, thank you.
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20 Now, this paper, Mesothelioma and Lung
21 Cancer Among Motor Vehicle Mechanics, a

22 Meta-analysis, that was paid for by Ford, Chrysler
23 and General Motors, correct?

24  A. Itismy understanding that Ford, Chrysler

25 and General Motors paid the authors who were an

file:///C|/Users/MadeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20trial %20120905s.txt (226 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

114

1 exponent. They did not pay me. | did not receive

2 any compensation for that.

3 Q. The paper statesit was financed by Ford,

4 Chryder and General Motors, correct?

5 A. | believethat'strue.

6 Q. Now, you have worked for companies or have
7 testified for companies that manufactured brakes

8 other than Abex, correct?

9 A. Yes | have

10 Q. For Abex. For General Motors?

11  A. | don't know whether General Motors

12 manufactures brakes or not.

13 Q. Youhavetestified for General Motorsin

14 brake cases?

15 A. Yes | have.

16 Q. Andfor Ford and Chrysler?

17 A. Yes | have.

18 Q. Andyou have worked for NAPA and Mack Trucks

19 and Bendix in brake cases, too?
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20 A. I'mnot - | don't know whether | worked for
21 dl of them. | may have.

22 Q. Youworked for NAPA and Mack Trucksand
23 Bendix inthiscase, didn't you, before working for
24 Abex?

25 A. | know | wasretained on behalf of Mack
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1 Trucks. | don't remember NAPA. That could be my
2 lack of memory.

3 Q. They aso go by Genuine Parts.

4 A. Onh, I didn't know that, yes.

5 Q. Allright. Andyou havetestified for

6 companies that manufactured and sold welding rodsin
7 persona injury cases where individuals are claming
8 welding rod disease from manganese and other things
9 inwelding rods, correct?

10 A. Incaseswhere people have claimed

11 Parkinson's disease, yes.

12 Q. Andyou have testified for pharmaceutical

13 companiesin lawsuits?

14  A. Tothebest of my knowledge, once.

15 Q. Inthepast four yearsthrough at least the

16 time of your deposition in this case, you had

17 testified at least 43 times in depositions, correct?

18 A. I don't know exactly, but that would be

19 approximately right, | think.
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20 Q. If that'sthe number you gave in your
21 deposition --

22  A. Thenthat would be correct.

23 Q. All right. Now, epidemiology studies
24 groups, correct?

25 A. Studiespopulations, yes.
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1 Q. Anddidyou compare populations, for

2 example, you talked with the jury about comparing
3 exposed versus unexposed earlier?

4 A. Yes.

5 Q. Now, whenyou do astudy like that, it's

6 important that the exposed people actually be

7 exposed, would you agree?

8 A. Yes

9 Q. Andit'simportant that the unexposed people
10 actually be unexposed?

11  A. That's correct.

12 Q. Now, for anindividual like Joe Mallia, am |
13 correct you either have a zero or a 100 percent

14 chance of getting mesothelioma?

15 A. Each of uswill die of something, and our
16 chance of getting whatever it iswe die of will be
17 100 percent when we die.

18 Q. And Mr. Madlliaisgoing to die of

19 mesothelioma?

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20tri al %20120905s.txt (231 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20 A. | beievethatishighly likely.

21 Q. AndMr. Malliahas mesothelioma, correct?
22  A. | beieve so.

23 Q. Now, you talked with Mr. Bishop about

24 various studies of different types of people, and I'd

25 liketo ask you whether you are aware of studies that
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1 show, for example, that electricians are at an

2 increased risk of mesothelioma?

3 A. | wouldhavetolook. | don't recall

4 offhand without looking. | believe there are some

5 studiesthat have shown that. | don't know whether
6 thereisareplicated pattern for that just from

7 memory.

8 Q. Let'sassumethat that's the case, Doctor.

9 If that isthe case, for any particular

10 electrician, isit thejob title electrician or isit

11 the asbestos that gives them the mesothelioma?

12 A. Wdl, it would be the exposures. In that

13 instance, one would think about amphibole asbestos.
14 Soit'stypically not thejob title, it'stypically

15 thechemical, if that chemical causes that cancer.

16 Q. Asbestos actsthe same on a plumber or an

17 electrician or amechanic or anybody else, having a
18 different job title doesn't change how asbestos works

19 inthe body, doesit?
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20 A. Wdl, whenyou state it that way, it mixes
21 some different issues together, one of which isthat
22 there are different types of asbestos --

23 Q. Doctor --

24  A. Somecarry risk and some don't for

25 mesothelioma.
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1 Q. Doctor, the question is does a particular

2 fiber of asbestos act differently in a person's body
3 if that person isan electrician or a plumber or a

4 mechanic? | don't care what kind of fiber itis, you
5 pick whatever kind you want.

6 Does it make any difference what their job

7 titleis how that asbestos worksin your body?

8 A. Thefiber doesn't know what the job title

10 Q. Allright, thank you.

11 In Mr. Mallia's deposition, | asked you a

12 hypothetical question. Do you recall that question?
13  A. I don't offhand, | am sorry.

14 Q. Okay. You talked with Mr. Bishop about the
15 scientific method and testing hypotheses earlier

16 today, do you recall that?

17  A. Yes

18 Q. Inyour deposition, | asked you if you were

19 going to design an epidemiological study to test the
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20 hypothesis whether individuals like Mr. Malliawho
21 ground brakes, who filed brakes, who sanded brakes
22 were at risk for mesothelioma, how would you design
23 that study? And you responded to that question.

24 Do you remember my asking that question?

25 MR. BISHOP: | apologize. Thisisimproper
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1  impeachment. He can ask aquestion. Now, if

2 thereisabasis, he can go back to the

3 deposition, but | don't believe thisis proper.

4 MR. RUCKDESCHEL: | am just asking if he
5  remembers the question.

6 THE COURT: That's not the appropriate

7  question. If you are going to ask awitness

8  whether he remembers something in the deposition,
9 refer himto page and line and read the question
10  and the answer.

11 Q. (By Mr. Ruckdeschel) Doctor, let meread
12 you your question and answer and see if you recall

13 giving this answer.

14 MR. BISHOP: Can you give me the page and
15  line?
16 MR. RUCKDESCHEL: Absolutely. It'son page

17 69, and startsat Line 8, | am sorry.
18 THE WITNESS. May | get my copy?

19 MR. RUCKDESCHEL: Of course. | have a copy
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20  of it herefor you, Doctor.

21 THE WITNESS. Thank you.

22 Q. (By Mr. Ruckdeschel) If you look at page
23 69, beginning at Line 10, Doctor.

24 And thisisyour response: Are you asking

25 meto design an epidemiologic study that would test
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1 the hypothesis that sanding, filing and/or grinding
2 new friction materials causes mesothelioma?

3 Question, yes.

4 Answer, well, | could do that for you. That

5 would take some thought.

6 Question, okay. How would you do it?
7 Answer, I'm not sureit's feasible to do so.
8 | would want to identify a cohort of people

9 whose only exposure to asbestos was from sanding,

10 filing or grinding new friction materials; | would

11 want to follow that cohort over a sufficient period

12 of time, probably a minimum of 40 years; and | would
13 want to calculate the incidence rate of mesothelioma
14 inthat group; and then | would want to compare it to
15 areferent population that did not sand, grind - | am
16 sorry, sand, file or grind friction products but who

17 were otherwise just like the exposed population.

18 Do you remember giving that answer?

19 A. ldo.
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20 Q. Solet meask you, Doctor, isthe study to
21 test that hypothesis, does it involve those four

22 steps, the study you designed in your deposition?
23 A. | amsorry, I'm - would you ask me again?
24 Q. Sure. Thestudy you designed in your

25 deposition had four steps, correct?
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1 A. Okay,yes.

2 Q. Andthefirst step isidentify agroup that
3 hasitsonly exposure to asbestos from grinding,
4 filing or sanding brakes, right?

5 A. Yes

6 Q. Okay. And the second question, the second

\l

step isto follow that cohort for at least 40 years,
8 right?

9 A. Wdl, I saidfor asufficient period of

10 time.

11 Q. Okay.

12 A. Probably a minimum of 40 years.

13 Q. Allright. Sol will put sufficient time,

14 and then | will do alittle wiggle here because it's
15 approximate.

16 40 years, isthat fair?

17  A. Yes

18 Q. And thenyou want to calculate the rate of

19 mesotheliomain that group, right?
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20 A. Yes

21 Q. Allright. Andthenthefinal stepisto

22 compare that group and the rate of mesotheliomato
23 the rate of mesotheliomain an identical population
24 that didn't sand, grind or file brakes; is that

25 correct?
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1 A. Pretty close. Theway | saidit, would

2 compareit to areferent population that did not

3 sand, file or grind friction products who were

4 otherwise just like the exposed population.

5 Q. Okay. Soyou want them to be the same

6 except for they didn't sand, grind or file?

7 A. Except for sanding, grinding, filing brakes,
8 that's correct.

9 Q. Iwill put same but no sand, grind or file.
10 Those are the four steps, right?

11  A. Yes

12 Q. Youwould agree that study has never been
13 done, correct?

14  A. Mr. Ruckdeschel, that exact study, whichis
15 anideal --

16 Q. Doctor --

17  A. Canl finish?

18 Q. The study has never been done, correct?

19 A. That exact study has never been done.
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20 MR. RUCKDESCHEL: Thank you. Nothing
21 further.

22 THE COURT: Redirect.

23 MR. BISHOP: Thank you, Y our Honor.

24 REDIRECT EXAMINATION

25 Q. (By Mr.Bishop) Two items, Dr. Garabrant.
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1 The study that you published, your

2 participation in that study, was that funded by

3 Genera Motors, Ford or Chrysler?

4  A. | wasnot paid by anyone for my work on that

5 study. | did it because | thought it was good

6 scienceto participate in that.

7 Q. Dowe haveto do this cohort study and

8 follow them for 40 yearsin order to determinein

9 vyour opinion, with areasonable degree of medical

10 certainty, whether Mr. Mallia had any measurable risk
11 of mesothelioma from working with brakes as a vehicle
12 mechanic over and above what he would have had in the

13 absence of any such work?

14 MR. RUCKDESCHEL: Objection.
15 THE COURT: Overruled.
16 THE WITNESS:. No, you don't have to do that

17  exact study. That'sanideal study that | said
18 inmy answer may not even be feasible to do.

19 May | continue with my answer?
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20 THE COURT: | don't know. It'sup to the
21  lawyers.
22 MR. RUCKDESCHEL: | object to avolunteered

23 narrative, Y our Honor.
24 THE COURT: Ask your next question.

25 Q. (By Mr.Bishop) Dr. Garabrant, as an
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1 epidemiologist practicing for over 20 years, can you

2 tell the jury whether you believe you had sufficient

3 information, based upon your training, experience and
4 your review of the epidemiological literature, to

5 reach aconclusion whether Mr. Mallia's mesothelioma
6 was caused or contributed by hiswork as avehicle

7 mechanic working with brakes?

8 A. Yes, | dohaveavery good basis for that

9 conclusion. The studies that have been done are

10 well-done studies.

11 MR. RUCKDESCHEL: Objection.

12 THE COURT: Overruled.

13 MR. BISHOP: Thank you, Doctor.

14 THE COURT: Thank you, sir, you are excused.
15 THE WITNESS:. Thank you, Y our Honor.

16 THE COURT: Let'stake afive-minute break

17  whilewe get al of this out of here.
18 (Thereupon, the jurors left the courtroom,

19  after which the following proceedings were had:)
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20 (Thereupon, after an off-the-record

21  discussion, the following proceedings were had:)

22 THE COURT: | want charges Monday morning.
23 MR. LIPMAN: Would the Court reconsider,

24 then, theidea, just anidea, I'm not rearguing,

25  anidea, would the Court consider allowing
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1  direct, alowing that portion of crossto 5:00,

2  and then resuming?

3 THE COURT: That was the one thing you

4  didn't want. You didn't want to break it up.

) MR. LIPMAN: | said that, but --

6 THE COURT: That's not fair to the defense.
7 They will have all of the direct to take home and
8  dleep on over the weekend and only a portion of
9 thecross. No, | don't like severing that.

10 | will do this, | will let you have a half

11 hour of direct just to get the jury to see

12 Mr. Malliaand get his name and a couple of live

13  interesting things out, and then we will break.

14 I'll do that.
15 MR. LIPMAN: Okay.
16 THE COURT: Isthat not too objectionable to

17  thedefense?
18 MR. POWERS: | was going to say I'm not

19  crazy about it, but | won't object to it, Your
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20  Honor.
21 MR. LIPMAN: Okay.
22 THE COURT: We are going to take arecess

23 for ten minutes.
24 MR. BISHOP: | wanted the Court's

25  permission, beforel doit, | would like to mark
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1 for identification the --

2 THE COURT: Theexhibits| didn't allow.

3 MR. BISHOP: Right, and | will just proffer.

4 THE COURT: Arewe ready?

5 MR. RUCKDESCHEL: No, I'm not. | need the

6  tech guy here.
7 MR. LIPMAN: Let'sjust start, and the tech

8  qguy will sneak up here, | will bet. Let'sjust

9 dart.
10 THE COURT: Gus, get methejury.
11 MR. POWERS: | gathered from our schedule we

12  aregoing to just stop at 3:00.

13 THE COURT: So you can make your flight.
14 MR. POWERS: Thank you.
15 (Thereupon, the jurors entered the

16  courtroom, after which the following proceedings
17  were had:)
18 THE COURT: Mr. Ruckdeschel, that'snot in

19 evidence, turn it around.
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20 MR. RUCKDESCHEL: Oh.

21 THE COURT: You may be seated.

22 Y ou may proceed.

23 MR. LIPMAN: Yes, Your Honor.

24 Y our Honor, with the Court's permission, we

25  cal our final witness for today, my client,
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1  Mr. Joseph Mallia

2 THE COURT: Come up here, sir.
3 Thereupon:
4 JOSEPH MALLIA,

5 was caled as awitness on his own behalf, and having
6 beenfirst duly sworn, testified upon his oath as

7 follows:

8 THE COURT: | want you to understand that

9  you aregoing to have an abbreviated session

10  today, so you are not going to hear all of his

11  testimony, you are only going to hear a

12 beginning, and then we will break for the day.

13 Y ou may proceed.

14 DIRECT EXAMINATION

15 Q. (By Mr. Lipman) Only intheformality of a
16 court, | suppose, in room 6-2, where we all know each
17 other, would | ask you to state your name and spell
18 vyour last name.

19 A. Joseph Mdlia, M-al-I-i-a.
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20 Q. AndMr. Mdllia, | have ahalf an hour. I'd
21 liketo start with you've been here during the

22 opening, during the whole session, other than when
23 Mrs. Maliatestified?

24  A. Correct.

25 Q. | wantto show you some graphics that were
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1 shown in the opening session and shown by Abex's
2 counsel to severa or at least one expert.

3 Mr. Mallia, do you recall during the opening

4 session that this graphic was displayed to the jury,

5 and then during one of the witness examinations, and
6 the matter of a medical record indicating exposure to
7 asbestos 20 years while doing demolition of buildings
8 wasread to the jury and was discussed?

9 A. Yes

10 Q. Allright. Starting - thisis Doctor - the

11 physician from Sylvester Cancer Clinic. You heard
12 him testify, Dr. Tang?

13 A. Yes.

14 Q. Do you know anything about any discussion
15 that you recall with Dr. Tang about as - exposure to
16 asbestos 20 years while doing demolition of

17 buildings?

18 A. Yes.

19 Q. Tell uswhat you recall.
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20 A. | gotasked - well first, can | go back a

21 little bit and talk about the emergency room?

22 | was asked, when they told me about there
23 issomething going on, everything looks suspicious
24 with the fluid and all of that, they asked meif |

25 was exposed to asbestos.
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1 My first answer was no because | didn't know

2 anything about working with asbestos. My type of

3 work, I worked on brakes, | worked on trucks, |

4 worked on cars. | was asupervisor for awhile and

5 ran some equipment, and | didn't know anything about
6 aspestos.

7 That was brought up because when you think

8 about construction, you think about buildings. So we
9 worked at - one of the main jobs was the mall we

10 talked about, and the other one was the school.

11 Q. Now, when you say we, the jury has met your
12 brother.

13 A. Yeah. And, | mean, the company, too,

14 basically the company.

15 Q. What'sthe name of the company?

16 A. Imburgia Construction.

17 Q. Téell thejury what you recall from the

18 demolition incident that you were referring to with

19 Dr. Tang.
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20 A. Wdl, at first - thefirst thing | thought

21 of isthat when you are going through all of this, |
22 wasscared. | didn't know what was going on. |
23 heard | had thisillness. Thefirst thing that came
24 to my mind was asbestos in a building or in the

25 cellings, because you hear of asbestoslikein
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1 ceilingsor walls or something like that. So that

2 aong with all my work, that'swhat | considered was,
3 you know, asbestos.

4 Q. Andyou heard your brother describe that

5 project. Do you have any memory of the demolition

6 project that happened 20 years earlier?

7  A. Now when | look back, we talked about it, we
8 dstarted checking into everything. The mall, they

9 were doing demolition work inside. We were working
10 outside doing site work, site work, stuff like that.

11 Sol wasnever redly involved in the building.

12 The school, we did research on that and

13 found out the school had the abatement. My cousin
14 couldn't even get apermit to let us go in and start

15 doing the site work.

16 Both jobs, if | wasn't in the shop, | would

17 deliver equipment, drop equipment off, go back to the
18 shop. If they needed fuel, they would call me on the

19 radio, | would run out there. So it wasn't like |
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20 wasthere continuoudly.

21 Q. Your brother explained about the business,

22 so we heard the testimony, but does that square with
23 how you understand the business in your experience?
24  A. Yeah, | mean.

25 Q. What wasthework of Imburgiawhen you got
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1 hereto Florida?

2 A. Whenwefirst moved downin '78?

3 Q. Yes

4  A. My father brought some dump trucks down and
5 went in partners with my cousin. We started out

6 asphalt paving and driveways. That was basicaly it.

7 We had some dump trucks. We bought afew more dump
8 trucksfrom Mack, we bought alowboy and bought a
9 servicetruck.

10 At that time we didn't have a mechanic. |

11 wasthe only one that was really mechanically

12 inclined. And so | started - | volunteered, and we

13 had no choice and | started working on the equipment
14 because | had alot of experience with vehicles since
15 | wasreally young, took shop mechanicsin school,
16 hung out with alot of guys that took cars apart and
17 put them back together. It was like a hobby with me.
18 Q. Didyou ever get alicense or certificate or

19 any training?
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20 A. No. | took shop mechanicswhen | wasin

21 high school.

22 Q. How old wereyou when you first started your
23 interest in cars and trucks or such?

24 A. 14.

25 Q. Thejury heard alittle bit about lifein
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1 New York. Didyou do that - were you employed? Did
2 you do that as a hobby? What did you do before you
3 cameto Florida?

4  A. Beforel cameto Florida, | worked at a Hess

5 gasstation where | pumped gas. There was no

6 mechanicsinvolved. And after that | worked for

7 PizzaKitchen for alittle while, but | really wasn't

8 into that.

9 Q. Doyouknow when, if you can, put atime

10 when you did your first mechanical brake work or

11 other kind of work?

12 A. 13, 14. | wasworking on cars before |

13 could even drive. We were on a couple of acres, so |
14 would actually work on the cars, and me and my

15 brother would drive them around the backyard. We
16 opened right into an apple orchard, so we could drive
17 all the way around but weren't on the road.

18 Q. Allright.

19 Now, you are down here in Florida, we have
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20 heard, about 1978. | think your brother came a year
21 after you?

22 A. Yeah, about ayear after.

23 Q. Andwhat kinds of equipment were you

24 personally working on with your family in the family

25 businessin those early years?
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1 A. Wehad acouple of Chevy dump trucks,

2 single-axle dump trucks, we had a couple of

3 single-axle Ford dump trucks, we had alowboy

4 trailer, we had aMack Truck, afuel truck, we had a

5 coupleof C-10 pickup trucks, which were alighter

6 duty pickup, and a Ford F-150, Ford F-250.

7 Q. What kind of work did you do on those

8 vehiclesfor Imburgia?

9 A. Everything, from aradiator hose to radiator

10 to transmission, brakes, light engine work.

11 If something blew up or a piston went bad or
12 something like that, we would bring it to a machine
13 shop. Tune-ups, oil changes, stuff of that nature.

14 Q. Wheredid you buy the equipment when you did
15 the mechanical work at Imburgia?

16 A. Most of thetime, NAPA.

17 Q. Why wasthat?

18 A. They wererea close. You would walk almost

19 right acrossthe street. So it would be real easy to
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20 pick up the parts and have them delivered.
21 Q. Didyou do that?

22  A. Didl pick the parts up?

23 Q. Yes

24  A. Yeah, or we had them delivered.

25 Q. What kind of parts did you buy at NAPA?
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1 A. Everything, hoses, spark plugs, oil,

2 brakes, hydraulic fluid. NAPA had abig line of

3 everything. Still does.

4 Q. Intheearly years, did anyone else do that

5 work other than Joseph Mallia?

6 A. No. | wastheonly onethat did it.

7 Q. Didyouwork hard?

8 A. Rea hard, sometimes seven days a week.

9 Q. Weeyouinthefield, aswell?

10 A. Vaery little. If I wasn't doing mechanical

11 work in the shop, the only time | would not be doing
12 mechanica work, if they called me and | had to move
13 apiece of equipment, or go service to fuel the

14 equipment, because | drove the fuel truck. If | was
15 inthe shop and they needed fuel, | would jump in the
16 truck, fill up the fuel, and then come back to the

17 shop.

18 Q. Would there be timeswhen NAPA didn't have

19 what you needed, and you went el sewhere?
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20 A. Yeah. Sometimeswe would go to either the

21 Chevy deder or Ford dealer, which was right down the
22 dtreet, too.

23 Q. Why would that be?

24  A. If NAPA didn't haveit, or we had to get

25 something out right away or fixed the next day, say
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1 something camein at that was broke, and we had to
2 et the part right away and couldn't wait to be

3 fixed, wewould go to the dealer and try to get it if
4 they hadit.

5 Q. Mr. Malia, we have some brakes right here
6 that you recently purchased?

7 A. Yes

8 Q. Non-asbestos?

9 A. Non-asbestos.

10 Q. Noasbestos. Didyou buy these?

11  A. Yes

12 Q. Didyou buy thoseto show the jury what a
13 brakeis?

14 A. Yes

15 Q. Wheredid you buy these materials?

16 A. Let's see which oneswe havein here.

17 These ones are from - these ones are from
18 Mack.
19 Q. Okay.
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20 A. Andthese onesare from the NAPA dealer.
21 Q. IsthereaNAPA logo on the box, on my side
22 of the box?

23 A. Yeah

24 Q. Show thejury, if you can, what those

25 different brakes are and how they relate, realizing
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1 they are not asbestos, how do they compare? Arethey
2 similar to the kinds of brakes you worked with on the
3 vehiclesin the early years at Imburgia?

4  A. Yes. | purchased these from a NAPA dealer.

5 Thesearefrom a1972 C-60 Chevy dump truck. That's
6 what we had, we had two of those, and we had a couple
7 of Ford F-700s. Thisisthe size of the brake, one

8 of the brakes, | worked with on some of the trucks.

9 Q. How many of those size brakes would there be
10 on the trucks; the C-607?

11  A. C-60, yeah.

12 Q. How many brakeslike that that you have in

13 your hands would there be in atruck?

14  A. Thisisonerear set, so you would have had

15 four in the back and two setsin the front.

16 Q. Allright. Anything elsein the box?

17  A. No, that'sit.

18 Q. Couldyou show thejury, realizing again,

19 these are non-ashestos, what the brakes looked like
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20 back when you worked at Imburgia? Same appearance?
21  A. Thecolor wasdifferent. The asbestos

22 brakes, | mean, were alot more tanner, more of a

23 brown color. These are like a grayish black.

24 Q. Andthe metal backing to what you havein

25 your hand --

file:///CJ/Users/MadeK 42/ Desktop/DEPOSY620T O%20UPL OA D/ Gar abrant?%6:20in%20A bex%6:20tri al %20120905s.txt (272 of 312) [8/26/2010 3:09:14 PM]



file:///C)/Users/M adeK 42/Desktop/ DEPOS%20T 0%20UPL OA D/Garabrant%20in%20A bex%20tri al %620120905s.txt

137

1 A. Right.

2 Q. --whatisthat called? What do you know

3 about that?

4  A. Thisisthe mounting bracket. Thisgoesup

5 against the whesel, the backing plate, and this mounts
6 the brake to theinside of the housing.

7 Q. Monday I'm going to get into more of that

8 withyou. But the holes, if you can still show the

9 jury, there are holes --

10 A. Yeah. Whatitis, there are pins that come
11 through the backside of the - backside of the wheel
12 housing, and they actually hold it in place.

13 Sometimes the holes could be holes to the spring from
14 one side to the other side, adjusters, wheel

15 cylinders. If we had alittle graph or something, |

16 could --

17 Q. Wewill dothat Monday. Kind of just do a
18 big picture today.

19 A. | amdoing abig picture, basically, with
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20 the holesare for pins and springs, and hold

21 different stuff in place.

22 Q. Show thejury how you do abrake job on
23 Monday. | want to wait on that.

24  A. Yes

25 Q. Arethereany other brakesin this
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1 particular box?

2 A. No.

3 Q. Now, thereisanother box here called

4 Bendix.

5 A. Uh-huh.

6 Q. Anditsaysrelined brake shoes. | think

7 thejury has been introduced to the idea some brakes
8 arerelined.

9 A. Right.

10 Q. What doesthat mean?

11 Q. Most of thetime, if you go to the

12 dealership, it's brand new manufactured brakes. Most
13 of the brakes we got from NAPA and they sell are
14 relined brakes.

15 They take this piece, take this off, the

16 shoe off, okay, and you heard they went through the
17 cleaning process and all that, and when you get it
18 back, they either rivet it back on or adhere it back

19 onor glueit back on. It'sarelined brake. The
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20 wholething isn't new, just the shoe.

21 Q. They savethe back end?

22 A. They savethe back end, yeah.

23 Q. Canyou show thejury the Bendix box and the
24 brakesinsideit?

25 A. Yeah.
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1 Q. Andcouldyou show thejury those brakes?

N
>

(Indicating).
3 Q. What would those be used for?
A. | don't know, ago-cart. | don't know what
5 they areused for.
6 Q. Didyou see Abex's counsel during opening
7 session show thejury abrake?
8 A. Yes
9 Q. Allright.
10 MR. LIPMAN: Counsel, do you have that in
11  the courtroom, the brake you showed the jury?
12 MR. BISHOP: | am sureif you asked me
13  earlier, | would have been able to look for it.
14 MR. LIPMAN: Could you?
15 Q. (ByMr. Lipman) You saw counsel show the
16 jury abrake when we began in the opening session, |
17 think that was Wednesday of |ast week.
18 A. You seethese ones, you see how these are

19 glued?
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20 Q. Yes
21  A. That'sthedifference.

22 Q. Whilehe'sfinding his set, what do you

23 mean, glued versus riveted?

24  A. Therearetwo waysto mounting them. This

25 oneisriveted on to make it stay on there, and this
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1 isglued on. They have some special glue that

2 adheres.

3 Q. Allright.

4  A. Thesearetwo different styles.

5 MR. LIPMAN: While counsdl isfinding the
6  brake he showed thejury in opening, if you can,
7  canyou bring that Monday for us?

8 MR. BISHOP: We will look for it.

9 MR. LIPMAN: Thank you.

10 Q. (ByMr. Lipman) Wasit similar to the size
11 of the brake in the Bendix box that counsel for Abex
12 showed thejury?

13  A. Itwassmall. | know that. | don't know if
14 it wasthe same oneor not. | know it was small.
15 Q. Wouldyou have anideawhat a small brake
16 likethat would be used for?

17  A. | don't know.

18 Q. Wouldyou use that on dump trucks, pickup

19 trucks, some of the equipment you used at Imburgia?
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20 A. No.

21 Q. Wouldyou usethat on cars?

22 A. Maybe sometype of foreign car or ared

23 small, small car.

24 Q. Letmeask youthis, a NAPA, did you - when

25 you went into buy brakes, do you remember the brand
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1 name of any of the brakes? | am at Imburgia at the
2 same period of time, the early years, when you were
3 doing the work?

4  A. Bendix, Abex and NAPA. Those are the three
5 names of brakes that NAPA carried.

6 Q. How didyou know those brandsin relation to
7 what you bought at NAPA?

8 A. Usualy when| went to NAPA and ordered

9 something, that iswhat | would get. That's what

10 they would give me.

11 Q. NAPA said NAPA?

12 A. Yeah.

13 Q. And NAPA onthe NAPA box?

14 A. Yes
15 Q. AndBendix said Bendix?
16 A. Yes

17 Q. Didyou know that Abex manufactured the
18 Bendix brake before thistrial?

19 A. No.
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20 MR. POWERS: Excuse me, Y our Honor, |
21  object, foundation, and | think it misstates what
22  theevidenceis.

23 THE COURT: Sustained.

24 Q. (By Mr. Lipman) Let me show you, do you

25 havethe - you have been sitting in tria,
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1 Mr. Mallia. Let meask you if you are

2 familiar - they have something else on - ask you

3 about this, and we will get back to Bendix ina

4 minute. If you can come around with me.

5 A. (Witnessleaving witness stand).

6 Q. Areyou familiar with the photograph that's

7 enlarged and on the screen?

8 A. Yes

9 Q. Andtell thejury what that isand where

10 thisfitsinto what you just said.

11 A. Okay. Soyou seeit'sgot a NAPA label with
12 an American Brakeblok which is Abex init. Now, they
13 arethe same team and they are with NAPA.

14 Q. Doyou recal the NAPA logo when you bought
15 your NAPA brand?

16 A. Yes.

17 Q. Doyou recall American Brakeblok?

18 A. Yes.

19 Q. Doyourecal Abex?

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20tri al %20120905s.txt (283 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20 A. Yes

21 Q. Doyourecdl Bendix?

22 A. Yes

23 Q. Okay. And were these the types of

24 containersthat you saw that - the boxes of the

25 brakesthat you bought at NAPA?
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1 A. Yeah. | remember seeing the names. |

2 remember - the colors, you know, | mean, it was so

3 far back. The names| remember. If you asked methe
4 color of the box, | couldn't tell you. But yes.

5 MR. LIPMAN: All right. Do we have a

6  photograph printed of this - of this- what we

7  areseeing now, do we have a photograph here?

8 MR. RUCKDESCHEL: Not here.

9 Q. (ByMr.Lipman) | will do that Monday with

10 you. | will mark it and we will do that Monday.

11 Y ou personally went to NAPA and bought NAPA?
12 A. Yes.

13 Q. Abex?

14 A. Yes

15 Q. Bendix?

16 A. Yes.

17 Q. Didyou havethem delivered?

18 A. Sometimes picked up, sometimes delivered.

19 If adelivery was going to take awhile, we would go
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20 pick it up.

21 Q. Ever seeany indication on the boxes that

22 indicated that the materials contained, the materials
23 in the boxes, the brakes contained asbestos?

24 A. No.

25 Q. Anything about cancer?
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1 A. No

2 Q. Anything about arespirator?

3 A. No.
4 Q. Anything about mesothelioma?
5 A. No.

6 Q. Anything about danger caused by breathing
7 dust?

8 A. No.

9 Q. Any skull and crossbones?

10 A. No.

11 Q. | want totak to you about some of the

12 trucks.

13 MR. LIPMAN: Can we put the trucks from the
14  questionin 122.

15 Q. (ByMr. Lipman) You sat here and you saw
16 the Bendix - excuse me, the Abex answers to some
17 questions, we called them interrogatories?

18 A. Yes.

19 Q. Andthey referenced they were manufacturing
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20 brakesfor Chevy or Chevrolet Model 10 and Model 20
21 models?

22 A. C-10and C-20s.

23 Q. What'saC-10 and what's a C-207?

24  A. A C-10isahalf-ton pickup truck. Itjust

25 meanstheweight of it. A C-20is 3/4-ton, and you
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1 got the C-30 is aone-ton.

2 Q. Doyourecdl, | published thisto thejury,

3 andthegist of it was that Bendix manufactured for
4 Chevrolet Motors Corporation, Chevy 1/2-ton trucks,
5 the C-10 model, 100 percent from August '57 to July
6 '70, 50 percent from August '70 to June '75?

7 A. Uh-huh.

8 Q. Now, did you know that those brakes that you
9 used or bought for the Chevy 1/2-ton trucks were

10 manufactured by Abex?

11 MR. POWERS: Excuse me, Y our Honor, |

12 object. That totally misstates what this

13  evidence says.

14 MR. LIPMAN: Exactly what it says, Y our
15  Honor.
16 THE COURT: | don't know what it says. Can

17  somebody show me?
18 MR. POWERS: May we have aside bar to take

19  thisup?
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20 Can we take this off?

21 MR. LIPMAN: It'sin evidence, Y our Honor.
22 MR. POWERS: Heread from our answersto
23  interrogatories. | have an objection toit.

24 (Thereupon, the following proceedings were

25  had out of the hearing of the jury:)
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1 THE COURT: What's your objection?

2 MR. POWERS: The objectionisif you look at
3 it, Judge, the Chevy C-10 which hejust asked him
4  about, the dates that it says that we supplied

5  thebrakesare not the dates that he worked down

6 inFloridafor Imburgia Construction Company. So
7  theway he asked the question, it totally

8  misstates the evidence, which iswhat that is.

9 MR. LIPMAN: We have had evidence already
10  about the shelf-life of these brakes. Dr. Longo

11  tedtified to that, Dr. Weir testified to that.

12 MR. POWERS: That wasn't the question.
13 THE COURT: What was the question?
14 MR. LIPMAN: The question was, was he aware

15  of thefact that when he worked on Chevy 10 Model
16  half-ton trucks, that the brakes he was using for

17  those trucks were Chevy - the brakes he used for

18  those trucks were manufactured by Abex?

19 MR. POWERS: They were not manufactured by

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20tri al %20120905s.txt (291 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20  Abex during the time he worked on Chevy trucks.

21 THE COURT: When did he work for Imburgia?
22 THE REPORTER: One at atime.
23 MR. LIPMAN: We had testimony about the

24  shelf-life of these materials from two experts,

25  and we also have a Chevy 20 model that's
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1 exactly --
2 THE COURT: That's not your question.
3 MR. LIPMAN: | will rephrase.
4 THE COURT: Okay.
5 (Thereupon, the following proceedings were

6  had within the hearing of the jury:)

7 Q. (ByMr.Lipman) Mr. Mallia, do you know

8 from your work doing mechanical work back in 1978

9 that the material - that the brakes you were buying

10 from NAPA had along shelf-life, that they were

11 stored, had been manufactured and stored at the

12 distribution place in NAPA for a period of time?

13 THE COURT: Lay afoundation how he would
14 know.

15 Q. (By Mr. Lipman) Do you have any knowledge
16 asto the shelf-life of the brakes you were

17 purchasing?

18 A. No.

19 Q. Let measkyou this, did you work on
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20 Chevrolet 20 Models?

21 A. Yes

22 Q. Didyouwork on Chevrolet 20 Models - what
23 isthat?

24  A. The?20, it'sa3/4-ton pickup truck, your

25 average Chevy 3/4-ton pickup truck.
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1 Q. Didyouwork on those kinds of pickup

2 trucks?

3 A. Yes

4 Q. Didyouwork on those kinds of pickup trucks
5 between 1978 and 19807

6 A. Yes

7 Q. Didyou go tothe NAPA dealer to buy

8 brakes--

9 A. Yes

10 Q. --forthose 20 ton - 20 model?

11

>

C-20 models, yes.
12 Q. What doesthat al mean?

13  A. Thatjust different sizes. A C-10is
14 lighter duty, 1/2 ton, a C-20 is alittle heavier
15 duty, the springs.

16 Q. Didyoubuy it at NAPA?

17  A. Yes

18 Q. Wereyou aware at the time that 100 percent

19 of those brakes at NAPA for that moddl is
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20 manufactured by Abex?

21 A. No.

22 MR. POWERS: Excuse me, Your Honor, | have
23  toobject. That's not what that evidence says.

24 |1 guess| canclear it up on cross, but | do want

25  tolodge an objection.
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1 Q. (ByMr.Lipman) Now | am going to ask you
2 acouple of fina questions before we --

3 A. Canl goback up?

4 Q. Yes, please.

5 A. (Witnessregaining witness stand).

6 MR. POWERS: Areyou finished with this

7 particular exhibit?

8 MR. LIPMAN: For thismoment | am, sir.
9 MR. POWERS:. Thank you, Sir.
10 THE COURT: Takeit off the display.

11 Q. (By Mr. Lipman) Just acouple of fina
12 questionsto get everybody out at 3:00.

13 Would there be - when you worked with a
14 brake like the truck brake that we are talking

15 about --

16  A. Uh-huh,

17 Q. --that you purchased from NAPA --

18 A. Yes.

19 Q. --backin'78, the early years --
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20 A. Yes.

21 Q. --wouldyou filethe edges of those brakes?

22 A. Yes.
23 Q. Why?
24 A. Sothe drum would dlide over the shoes

25 easier.
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1 Q. Okay.

2 A. And- and| wanted to make a point

3 about - we talked about the sanding. We could talk
4 about the sanding later, we can talk about it now,

5 because thereisareason why | wanted to talk about
6 the sanding, because | did alot of sanding, and

7 therewasareason why | did it.

8 The video we looked at - remember the video
9 we seen herein the courtroom?

10 Q. Yes, gir.

11  A. Showed the guy messing around with his hands
12 dirty.

13 My hands. Y ou have to imagine taking

14 something apart, holding these shoes, putting them
15 back together. Everything that's on hereison here
16 (indicating).

17 Q. Right.

18 A. | hadacouple of experiences with the dirt,

19 grease, grime stuff coming back on these. Get a
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20 glazing on, then when you use them, they get hot.

21 Get aglazing onthem. And ever sincel started

22 sanding the face of them to remove the stuff that

23 came off my hand back onto these, okay, | never had a
24 problem after that.

25 Q. All right.
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1 A. Butthat'sone of thereasonswhy | used to
2 sand them. It'smorethanfiling, i did alot of

3 sanding, too.

4 Q. What would you sand with?

5 A. Emory cloth, sandpaper.

6 Q. What would you file the edges with?

7 A. Ametd file.

8 Q. Doesthat create dust?

A. Yes.

10 Q. Didyou breathe the dust?
A

11 . Yes, yes.
12 Q. Didthedust get over your work station?
13 A. Yes

14 Q. Didyou put the brakesin an vice when

15 you --

16 A. Yes, everyone - when | filed them, they were
17 inavice. After | installed them back on the car is
18 when | sanded them. Thisway it was all assembled,

19 put back together, and that's when | cleaned them.
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20 Q. Doyou have any idea how many timesyou did
21 that, Mr. Madllia, since you have been akid?

22 A. Noidea

23 Q. Allright. Anyideaat all?

24  A. Alotof times. It-to pinpoint it, no.

25 Q. Whenyou did brake jobs, would you always
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1 haveto file and would you always have to sand?

2 A. Yes Itwasruleof thumb, usualy whenever
3 you put them on, especially with the bigger brakes,
4 you are talking about a big heavy drum. So to sit
5 there and fight with that thing and try to get it on,
6 itwasalot easier to spend alittle timefiling it,

7 sandingit. Thisway it would slide on easier.

8 Q. How wouldyou clean up the dust after you
9 did abrake job after you filed or after you sanded?
10 A. Usualy with an air hose or just a push

11 broom.

12 Q. Didyou havethat at Imburgia?

13 A. Yes.

14 Q. Didthat create dust?

15 A. Yes
16 Q. Didyou breathe that dust?
17 A. Yes

18 Q. Didyou sweep up the - clean the area when

19 you were done after you used the air hose?
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20 A. | usedtosweep alot because alot of the

21 stuff | used to do, we talked about | used to buy my
22 own vehicles and refurbish them and stuff. | used to
23 do body work, and | used to do alot of painting, and
24 | used Imburgia's equipment. | painted office

25 equipment and painted his dump trucks. So one of the
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1 most important things when you are painting obviously
2 isnot to havealot of dust inthe air because it

3 comesin and lands back on the paint. Sowhen |

4 cleaned up, | used to clean it really good just

5 because of the case of spray painting.

6 MR. LIPMAN: Y our Honor, thisis 3:00.

7 THE COURT: Yes.

8 MR. LIPMAN: My commitment. Thank you.

9 THE COURT: Have anice weekend. Seeyou on

10 Monday at 9:00. Still don't talk about this.
11 (Thereupon, the jurors left the courtroom,

12 after which the following proceedings were had:)

13 JUROR NO. 7: Can | ask you a question?
14 THE COURT: Sure.
15 (Thereupon, after an off-the-record

16  discussion between the Court and juror number
17  seven, the following proceedings were had:)
18 THE COURT: The juror wanted to know whether

19  wewould go through Friday, and | said no, |
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20  don't think so.
21 MR. LIPMAN: You assured the juror we would

22  not go through Friday?

23 THE COURT: Yes.
24 MR. LIPMAN: 1 think that's fairly certain.
25 THE COURT: All right, Court'sin recess.
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1 MR. BISHOP: | am going to object on the

2  recordto Mr. Lipman in the middle of his

3  examination directing arequest to me to go ook
4  for ademonstrative exhibit | used in the

5  opening.

6 | sat here and waited for ten minutes while

7  hegot ready to do his direct examination. There
8 isnoneedto do that infront of thejury. |

9  consider that a cheap theatrical trick, and |

10  object.

11 MR. LIPMAN: If that were true, he would
12  have objected then, and he didn't. To show that
13  jury ago-cart brake, and now it disappeared.

14 If they demonstrate materialsto the jury, |

15  havearight to take what they demonstrate and
16 askmyclientwhatitis.

17 THE COURT: Wasit marked in evidence or for
18 identification?

19 THE CLERK: No.
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20 MR. LIPMAN: | have no ideawhat he did with
21  it. Hecertainly showed it to thejury for an

22  extended period of time, him suggesting that

23  was- infact, stating that was the type of

24  material that Mr. Malliaworked with.

25 THE COURT: Arewe now going to have this
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1  witnessidentify something that was used by

2  counsel that hasn't been marked and we don't know
3  whatitwas?

4 MR. LIPMAN: | would like whatever the

5  demonstration was - | would like the brakes --

6 THE COURT: How do we know --

7 MR. LIPMAN: | would like to hand it to

8  Mr. Malliaand ask him what it was used for.

9 THE COURT: Somebody should have asked
10  counsel before we started.

11 MR. LIPMAN: | did not mean to be

12 inappropriate.

13 THE COURT: But you should have objected
14 then, not now. It'salittle bit late.

15 We arein recess until Monday.

16 (Thereupon, the Court adjourned for the

17  weekend recess))

18

19
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1 CERTIFICATE
2 STATE OF FLORIDA )
3 ) SS.

4 COUNTY OF DADE )

6 I, ROBERT S. KLUPT, Court Reporter, do hereby
7 certify that | was authorized to and did report in

8 shorthand the proceedings taken before the Honorable
9 Richard Yale Feder, Circuit Court Judge, at the time
10 and place aforesaid; and that the foregoing pages are
11 atrue and correct transcription of my stenographic
12 notes of the proceedings taken at the Dade County
13 Courthouse, Miami, Florida, on the Sth day of

14 December, 2005, commencing at 9:00 a.m.

15 IN WITNESS WHEREOF | have hereunto
16 affixed my hand this 9th day of December, 2005

17

18

ROBERT S. KLUPT, RPR
19

file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T O%20UPL OA D/Garabrant%20i n%20A bex%20tri al %20120905s.txt (311 of 312) [8/26/2010 3:09:14 PM]



file://IC|/Users/M adeK 42/Desktop/ DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%20tri al %620120905s.txt

20

21

22

23

24

25

file:///C|/Users/MadeK 42/Desktop/DEPOS%20T 0%20U PL OA D/Garabrant%620in%20A bex%620trial %20120905s.txt (312 of 312) [8/26/2010 3:09:14 PM]



	Local Disk
	file:///C|/Users/MadeK42/Desktop/DEPOS%20TO%20UPLOAD/Garabrant%20in%20Abex%20trial%20120905s.txt


