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BeVERIDGE. FAIRBANKS & DIAMOND

October 14, 1978

MEMORANDUM TO THE PVC SAFETY GROdP
SPI '
Re: Enforcement of the National Emission Standard

" for Vinyl Chloride Against Owners 'or Operators
of Plants With Relief Valve Discharges

I.. introduction

The National Emission Standard for Vinyl Chloride lthe'
"Standard"), 40 C.F.R. Pt. 61 (1977}, was promﬁlgated by the _
Environmental Protection Agency ("EPA") on October 21,

19761, pursuant to Section 112 of the Clean’ Air Apﬁ as

amended, 42 U.s5.C. § 7412, The_standard became effective

immediately upon’promulgation, but so far as we are aware
- all sources received waivers from EPA permitting delayed

compliance. By the terms of the statute the waivers will

expire on Cctober 20, 1978. 42 u.s.c. s 112(c){1)(B){ii).

Our previbus legal memorandum analyzed the general
problems that could result from non-compliance with the

Standard.? Epa recently has explained its overall enforcement

141 red. Reg. 46560-73 (1976).

?'Beveridge , Pairbanks & Diamond memorandum "Enforcement of
the National Emission Standard for Vinyl Chloride,™ dated
June 39, 1978.
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policy with respect to the Standard in a September'ls, 1978
memotandum.3 Both of these memoranda have been circulated
to the PVC Safety éroup. This memorandum Qill (l) outline
EPA's enforcement policy with respéct to relief valve
discharges at facilities covered by - the étandard, (2) review
the history of the rélief vilve discharge provisions, and
(3) if the members decide that the PVC Safety Group should
attempt to change EPA's enforcement policy in this érea,
recommend that repregsentatives meet with EPA's enforcement

staff as soon as possible.

II. The Existing Standard .and EPA's Enforcement Policy

The Standard prohibits all relief valve discharges to
the atmosphere, except for so-called "emergency" discharges
which could not have been avoided.

Except for an emergency relief discharge, there is
tc be no discharge to the atmosphere £from any
relief valve on any eguipment in vinyl chloride
service., 'An emergency relief discharge means a
discharge which could not have been avoidid by
taking measures to prevent the discharge.

3Epa Memorandum "Enforcement of NESHAPs Vinyl Chloride
Standard Against Sources That Will Not Meet The October 21,
1978, Waiver Deadline”" from the Director, Division of
Stationary Source Enforcement to the Directors of the EPA
regional enforcement divisions, September 18, 1978,

440 C.F,R. § 6l.65{a). This provision of the Standard would
not be affected by the amendments to the Standard that were
proposed by EPA on June 2, 1977 and that. still are penaing.
See 42 Fed. Reg. 28154-59 (1877).
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The current enforcement policy set by EPA's Division of
Stationary Source Enforqement-with respect to relief valve
discharges has two central features. First, EPA Qill consider
a relief valve discharge as an "emergency".one only if it
fesulted from an "unpreventable disaster", Other discharges,
including those resuiting from operator error or inadequaté
backup equipment, will be viewed as violations of the Standard.

A relief discharge will be considered an emergency
discharge only if it occurs as the result of an.
unpreventable disaster (i.e., tornado, hurricane,
earthquake, flood, riot, sabatage, etc.). . Discharges
which c¢ould have been prevented through the use of
backup equipment and/or proper oPeratlon and
maintenance procedures will be considered violations
of § 6l.65(a). Some examples of conditions under
which discharges will be considered violations .
include power outages, operator errors, preventable
equipment failures and malfunctions, etc. 1In

these instances, vinyl chloride releases could be
avoided through use of backup power supplies,

backup equipment, employee training, gnd proper
operation and maintenance procedures.

Second, EPA will take mandatory-enforcement action under
Section 113 of the Clean Air Act with respect to each relief
" valve discharge which is not an “emergency" one under the
above interpretation.
‘A non-emergency relief valve discharge: of vinyl
-~ -~ chloride constitutes grounds for EPA enforcement
Aaction in the form of immediate compliance orders.

These should then be followed for subsequent vio-
lations with c1vil or in some cases criminal

SEpA Memorandum "Vinyl Chloride Relief Valve Discharges”
from the Director, Division of Stationary Source Enforcement
to the Directors of. the EPA regional enforcement divisions,
May 18, 1978.
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action, DSSE is taking the position that, as a
matter of policy, all violations of § 112 require
mandatory enforcement action by EPA. Henceforth,
all non-emergency discharges, as well as other
NESHAP viclations, will require action under § 113
of the Act. )

EPA apparently intends to issue administrative compliance
orders after the initial viclation by a source, and will

consider civil or criminal action against later violations.7

III. The History of thé Reiief &alve Discharge Provisions
The originally-proposed vinyl chloride standard also
pfohibited all non-emergency relief valve discharges. The
proposed definition of what would coﬁstitute an "emerggncy“
discharge, however, was slightly different from‘the definition

finally adopted.

®1q.

7EPA's September 18, 1978 enforcement memorandum indicated

that administrative orders would be issued only where a

scurce can and will comply within 30 days after issuance of

the order and no later than November 20, 1978. It is not

clear whether or not EPA believes that criterion is econsistent
with its earlier May 18, 1978 policy on relief valve discharges.

-— ta

The extent of EPA's authority to proceed administratively,
rather than commencing.civil 'or criminal enforcement action,

is discussed at pages 4-9 of ouyr June 30, 1978 legal memorandum
to the PVC Safety Group. (Cited in footnote 2).

-
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Except for an emergency relief discharge, there is
to be no discharge to the atmosphere from any
relief valve or any equipment in vinyl chloride
service. An emergency relief discharge means a
digcharge which could not have been avoided by
taking all _available measures to prevent the
discharge,

The Federal Register preamble to the orlglnally-proposed
standard explained the Agency's rationale for proposing
these requirements, and specifically stated that operator
. error would be considered preventable. |

A zero emission limit is being proposed for relief
discharges which can be prevented. In most cases,
such discharges from reactors can be prevented by
measures including, but not limited to, properly
' instrumenting the reactors to detect upset conditions,
injecting chemicals to stop the polymerization
" reaction during upset conditions, venting the
reactor contente to a gasholder during upset
conditions and ultimately to a recovery system,
providing employees with improved training on
preventing and handling upset conditions, and
utilizing a stand-by source of power. For other
pieces of equipment, increasing pressure due to
inert gases in the system can be relieved by
manual venting to a gasholder or recovery system.
The conditions which lead to discharges can also
be prevented in most cases by proper handling and
transfer of vinyl chloride or materials containing
vinyl chloride. Discharges which cannot be
avoided by taking such preventive measures, such
as those caused by natural disasters, will not be.
in viclation of the proposed standard if the owner -
- - or operator notifies EPA within 10 days concerning
the nature and cause of the discharge. This
notification provision is necessary to permit EPA
to investigate the surrounding conditions and

Bproposed § 61.65(a), 40 Fed. Reg. 59545 (1975) (emphasis
supplied).
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determine whether the discharge could have been
prevented. For the purposes of the proposed
standard, opgrator error 1is considered to be

preventahble.”

Additioenal discussipn"on preventing relief valve discharges

was contained in EPA's Standard Support Document. EPA

conclyded that "[a] combination of proper instrumentation to
detect upset conditions, gasholder, and automatic inhibitor
solution system can eliminate vinyl chloride lost from this

source ‘in existing plants.“10 . ' -

During the subsequenk regulatory proceedings, SPI and
individual companies commented on the proposed standard,
including the relief valve discharge provis;ons. EPA reSpohded

" to some of the comments on the proposed relief valve:discharge

provisions in the following way:1!

9Preamble to proposed vinyl chloride standard, 40 Fed. Reg.
59539 {1975) (emphasis supplied).

10Standard Sﬁpport ané Environmeﬁt Impact Statement:
Emission Standard ‘for Vinyl Chloride, EPA=450/2-75=009
{Octobexr 1975), § 4.6, p. 4-31.

11Standard SuppcrE and Environmental Impact Statement Volume
2: 'Promulgated Emission Standard for Vinyl Chloride, EPA-
450/2-75=-00%b (September 1976), § 2.4.5, pp. 2=47 through 2~
50.
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o In response to a comment on whether operator error is

preventable, EPA stated: ,

"whether an operator error will be considered
preventable or not will have to be decided on an
individual basis depending on the surrounding
circumstances. Examples of preventable operator
errors would be errors due to lack of tralnlng or
negligence."

) In response to a comment on methods of eliminating
discharges EPA stated that it was "concerned only that
threse discharges are .eliminated." ;n'reSponse to -
another comment, however, EPA indicated an awareness '
that some valves discharge more frequently than others
and explained that "the goal of the standard is to

prevent all discharges."”

9. In response to a comment contending that 13 listed
process control and other features in a facility would
be sufficient to meet the "all available measures”
provision, and suggesting that EPA onl& reguire measures
to prevent the JSignificant likelihood" of a discharge,

EPA stated°

The [s]tandard has been revised by deletlng "all
available" measures. EPA has listed several
methods which it expects a plant to take in
preventing discharges. EPA's primary concern is
that the discharges are prevented. If a company
has alternate methods which do prevent discharges,
these are acceptable to EPA.

-
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As guoted on page 2 above, in the final Standard EPA modified
slightly the definition of'“gmergency" discharges to be

those that "could not have been avoided by taking measures

wl2

to prevent the_di5charge. The proposed language that

required taking "all available” measures waS'dropped.13

IV. Conclusions and Recommendation

)

"Based on the history of the relief valve.éischarge
provisions, we conclude that the definition of "emergency" in
the May 18, 1578 memorandum by the Division of $tatibnar§
Source Enforcement is too narrow; and may be more stringént
than was intended by the Agency when it promulgated the

Standard. The May 18 memorandum apparently does not recognize-

1240 c.F.R. § 61.65(a}.

13he final standard also included a provision for "manual

vent valve digcharges" in § 61.64 of the Standard, applicable

to polyvinyl chloride plants. That provision, which had not
been in the proposed standard, prohibited manual vent 'valve
discharges other than emergency ones, and defined "emergency"
in the same language that ig in the "relief valve discharge”
provision. The Federal Register preamhle explained that in
some cases when several reactors would be out of control at

‘one time there might be insufficient holding capacity in

gasholders for all the contents, and concluded: "Therefore, -
where all other measures to prevent relief valve discharges
have been exhausted, manual venting will be permitted as a
last resort before the relief wvalve opens”. 41 Fed. Reg.
46562 (1976}, '
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that the "all available" measures 1angﬁage-was proposed and
deleted, &oes not reflect the Agency's earlier decision to
consider on a éase—by—case bésis whéther a particular
operator error wﬁs preventable, and indicates that enforce-
ment action must be taken with respect to all discharges not

included in the latest interpretation of "eme;géhcy“.a

Accordingly, since we understand relief wvalve discharges.
may pose a potential problem, we recommend that SPI heet_
with the EPA enforcement staff to attempt to convince the

Agency to change the cufrent enforcement approach.
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