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XKAYE J.: Thia appeal 1s againet that pare of a jndgnent

wherebyﬁkxempxary aamages vere awgrded to the réspondent
{plaintiff) against the appellant {defendant).
The acticn was tried by a Judge and jury.
The piaintit? claimed that the dafendane
negilgently  expogsed him.to ashesﬁos whilst in its empioy
" ‘whereby many years later he deveioped ﬁal&gﬂant

mesethelioma. ‘The jury foung that thers wag negiigence on

PLAINTIFF'S

PLAINTIERS ¢ part of the defendant which vas a cause of the
EXMIBIT £XHIBIY
! . pipdntiffts {liness and it assessed his vompensatory g
830 T W

amages in the swn of $426,00¢. The jury alse found the
detendanu tdable. £o pay the pﬁaint!ff exemplaxy aamages
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”.mine an& its Operaticns..

wnich %t fixed in thﬁ Sum Of 3250 000.

mne platnu&ff's case nay he summarisqd as

v
. '

' .fonows‘ -- G e et et T

e defenﬁant was ;ha owner or, occapier and uhe

opaxatoz oz a h&u&-aahestos minn ana,miil sktuataﬁ at

;Witcenoom in the State af wastern-austrazia.: Betveen zash

July 1960 anﬁ 20th January i%Sl tne pzainmiff was empioyeﬁ . .
by tha defenﬁant én tne nina and in the m;ll. klchongn che

e

_'plalnxiff worked in tne mill Gurung the first three montns

of his employment. it is conveniant fixst to éescribe the

" ‘n

X ?_ hshestos ore Was excavated from stoyes being )

ﬂ'horizontai 1ayers of aaposits risitg to about i feet £rom

the working £100T. OF tne mina. Access Lo the stope where
the plaintiff worked waz gained by an entrance-wvay or adit
situated at the top of the mine, down inte and along a
gaulage—way, and then up 3 wan-way. %“he distance from the
adit to the stope Area was between 3008 and 400 metreas,
Explosives, wvhich were piugged into the holes
drillediin the stope face, blasted off ore comprising
asbastes and rock. The plaintiffy 4s a sCraper man
shovelled the displaced ore from the wall ¢f the mine and
from the ground gnte a ghute., rrom the ¢hute, the ore was
released onto trucks which were hasled by a loco to the
mill. “he height of the area im which the Plaintiff worked
in the svopn did not excesd 4 feey., The Stope was poorly
ventilated, ajir being stale and ¢harged with asbegtos dust
and dust. Visibiitity there was iimited to 1§ to 20 feet,
Employees were forbigden to uge water for gsupression of

Aqust.
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'_‘f‘f Tf‘*ﬁGJnit:“' T the mizl the-ore vas subject to procés&as By
'-wnich ;s;éétoa uas aepa}atéd from roﬁk by cruzninq, thﬁn 3 VfV
'?.dried nnd.reducea into tib:es.‘ From a screening nachine,_f
1n which . fines vete. finazxy separated asbestog fibreé wefe )
- dropped about 18- Jeet along a uid& anﬁ opened chute tc uhe )
_”fbagging area. whare the pzainnizt ana ﬁhree étherg e nw
= e manuaiiy packed 100 pounas of asbestos inta each baq

.ensure the conxenué uere tigntzy packed, the piaintitf

- N

- forceé asbestos into each bag hy means of a wooden ciu»

-, ‘.

©As ne Giﬁ ‘50 asbestos fibms fleﬁ' ba.cic ontu his f&CEs Ef
G’ : the canﬁeﬁts of a bag exceeaed 100 pounds 'ne removed »Y
. nand excess asbasuos.-,riiled baqs were sewn np by the
plaintifﬁ. ﬁhe £ {me’ t&kﬂn g7 ) fill £ bag Was’ lo to 15
minutes.

The mill wag a large enclosed strugture in which
the awmosphere was impregnated with asbestos fibres and
dugt. The flodr, and particularly in the bagging arez, was
constantly dirty and covered ut:q ashestos.

Notwithstanding some ventilaning squipment, asbestes

. depogity were presenﬁ on items of machinery. Holes in

( machinery, pipes and duets from which ashestoes fibres
esCaped into the alr were covered by or pluggsd with

" hesgian. ‘the plaintiff wvas. required to clear away by hand e anne et -

asbestos which from time to time clogged up the chute, Men
working in the mill were covered with asbestos which ciung
to their skin, ears, mouth, ness, halr and cioething.
Toemperaturasz in the mil) wvere of the order of A0 gdegrees.
Masgks provided for e employees’ use were unswitabkle
bacattze they quickly ¢iogged with dust, resericting

breathing. Men working in the mill were not directed by

CIW/EE o 3. | JURGMENT
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that men vorxing 1n tﬂe prevaiiing &usty concitions. anprfi.
--cf developing 1ung disease. S5 »

_ '-suffering from mesotheiioma f

3

' the‘tbremen or superiors no usenmasks and ﬁxcgp& duxing

o L, .,.&_.__. i

ihSpﬁCtion by healtn authcritiesvdid not do s$0i- ,t; T f

o i

) I, was tna opinion of Dr, J.ey Mcnulty, ‘a Chese
shysician and the west auscraliqn nines ae&ical-ctficer,_lw

.-;manua;;g handiing asbestos zihaes. ugre ax significant risx

xn ocaober 158? tne,plaintsz was Giagnosed as "

L L

Evidence cf the exis&ence since almﬂst the"turn
- %,

- of the eercnry of -a numher of ﬁﬁdical and ﬁci&nvific

publications and repcrts cancerneﬁ vitn-the devaIOpment of
1ung ﬁxsease e ro” exposu:e to’ asbestos WS adduced |
through witnesses. FoX present purposes it is su:ficien:
to refef_to & smail selection from the Lliterature, In 1593
the chiaf Ingpector of Factoried ang Workshops warmed of
the gangers of ashestos. in a report made in 1830

Dr. £.R.3. Marewether, a Medical Inspector of Factories,
and Mr. C.W, Yrice, an Enginesring Inspecter of Factories,
recorgedythelr congclusion that inhalation Qf.égbestcs dust
over a period of. years resuits in develoément of 2 seriopus
cype-oifibrosis of the lung, and advized that there was
neegd 1o take preventative mpasures, In 1933 Dr, Badham, a
Medical Officer of the New South Wales Depattmeny of
Hexlth, reported the first gase of asbestosis in Australla.
Lancat Medical Journal 1938 carried a report by prs. Woogd
and Gloyne showing that Of one hundred patients suffering
from asbestosis twelive had Qieq, of whom {we Nad lung
cancer. Dr, Welder in the Journal of Industrial Hygiene

and YTechnology 1944, sugdested 4 correlacion betveen

&, JUDGMENT
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'-.asbesnos £ibres, “1*'“_fii. $f7'1'i. h.-ﬂf;'i':Wf

‘C3R. wna heau offxce of both Companies was situate& ih K

=

VasbeSto% and mesctnelioua. ,In the annuai aepoxt of the f .

- iy

-cnief Inspector fcr 19&7. Dr. Merevaeher again drew~'."¥

.antentiun to tns 1ncidenca oﬁ cancer in patiants suffering
T from asbestcsls., in 1951 Dr. Gloyne in ‘aancet’ adviéed h.i
::jtnat asbes;osis is an importana canse nx 1ung cancer,'gpdnl‘?j
"sir Ricnard no;: in 195%; axpressea uhe sama opinion g’
f1960 . Wagner stated in the South hfric&ﬁ‘!ournal ot
':Endustrial nedicine, that,exposnre to ashestasis conxﬁ

- resuzt in mesotheliama, being penetraticn of the pieura hY if"

'-~£ mhe defandant was a vnoily owneﬁ sansidiary-Of

' Sydney where CSR had an” extensive iibrary cf medical,.

scientific ana engxneering publications, inclnding.&Ome'af
those réferreq to in the évidenca. Aggess Lo tho library
was available tfo the defendant’s ¢irectors and mattagerial

staff,

Evidence of varnings of dangers to men working in
the mine and mill at Wittenoom given to the detendantfs
managerial staff was a5 follows, In 1946, and within three
vears of the commencement 0f the, Wittenoom operavions, the
defendant was informed.rhat . Bignum, a-mine.cmpioyee, wasg
suffering from ashastosis. In March 1948 Dr. E.G. Saint,
who #t one time wag Professor of Medicise ar the Universiey
of Western Augtralia and vho at the relevant time was
Madical Officer for Port Hedland, on his first visit € the
mine and mill expressed -t one Broadhurst, the then Manager
of the mining and miliing operations, his anxiety about the
risks of workers developing asbastosis from exposire o

asbestos for periods of gix months. He wvarned Broadhurse

5. JUDGHENT
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e tn&t'asbeatosis\vas iothal. and that’ ﬂittencom voulc aave

asbescos in botn the milz and the mine. In isss .
- Dr. McNuitY. af:er an inspectian of the: mill and mine oW

; ".'va;med Broadimrst of the dangars ot‘ «uxposing mn to

e B S0 w0 cot e, RN
4 ) ?

'-' '-- a4l

', tne 3&r§est epiaenic cz asbeatcsis recorded 1n medicax ‘e

>

”_;itera&uxe haaauaa 3 the very Reavy expo=uxa ot tnﬁ men to

a2 -

]\..‘.__-
Kl -

',asheszos and drew aanant&on £o the existing unsatisfactory
'T'fvcrking cun&inions. ae aiscussad with 3roadhurst thOSe )

. ~employees of tns dafandant vno haﬁ contracted éisease._ In

' .nis repon-. for t.ne year 1959, presented m ’bct‘.h i!ause$ cf

?arliamant, unﬁar the sub»neading'*xndustria; Cnast 13* s

9£$ease>w wittenoom" Dr Mcﬂulty conclu&ed,_inter alia‘» e
*me wery' nign mbour mm-vowr e Wittenoom is L
necessarily. sssociated with 2 short average
exXposure per Worker and many workers .at risx weare’
protected. simpily hecatse their exposure time was
too £hors., At leoast ane af these shovt-tern
workers hay »een Qiagnosad as suffering from
Asbestosig, many years after he left the Industry.

The probleam if essentially one ¢f ventliation
conducted with & propeY spopretiation of the
retative importance snd medical significance of
the asbestos fibre¢ ag distinct from the siiica
particie. Daspite the many marked improvements
which have heen effected abt the Mine and Mil, ¢
anvnot satigfied thar the risk of industrial chest
disease has peen eradicited or even hrought to par
wigh thae risk of Siricosis in the gold-mining
ingdustry. ®

L. K.O. Brown, Wi at one time wag a Biraector of
both the dofendant and CSR, wag sware of the ¢ontenns of
this report.

BY 3 letrver dated 22nd February 1960, the Gaenaeral
superintendent of ¢he defendant in Perth informed the
dafendant's Managing Dlreceodr §in sydney that at a meeting in
Kalgoolie the Heai¢h Lahoratory axpressed deep concern that

four eof the defendant's emplioyees were inmates of the Parth




.':éi:}i:kfl ;-”:'._-#.:.u _  _ : .:_.:‘. :__.”;;.;;?.I{t 1355:':

Cnest c;inic suffuing trom asbastos i$, The Yewter : - T.°

c°ntinuwo— e _.. \ . \ -. ; T ] :\I_-. I.‘::_ .

- Ct j, -1nis £5 ‘taken, by the Laboxatory to_ba; alcondisicn

I the industry and Mr, Brisbane has been more or.”

: S - 1% adviged to Degin.a thorough investigation. of
A © the ventilation of the mine to 5eterm1ne the. -7

¢ -f';“-- satety of ‘the industry ®ooo - . T

“~ K Vv e, - ' . e .. oty w =

f{} Hr Brisbane, referred oo in tne 1etter, uas the

LTI _. !_,

State ﬁining Engxanec. -

in a 1auter of 24th June 1960 Hr O h. hliaﬂ the

:-: then ﬁanager or the mi:l and mina, drew the attention oﬁ :f

PR A VT o LCa

nha defendant!s Managing Director tn'sydne¥ tc extraccs

g - H_' g from ansarticxe appearing in tne British Me&ical Jbuxnai

¢ -, 1
" -'-.-...-. -

i ccncexning asbestosis which he enclcsea for iniormatidn.
’}"Mr 3113n made the comment that 1t Vg’ quita an '
intaresting article and Yeveals Bevoral fadts Hot known to
ug®, Uﬁder the Reading *Ashestolf fevigwed#®, statements
made by Br. Hugh Jones inciuded the following:~ .

"ashesredis 1 3 preumoconioses ariging from the
inhalation Of asbestos dust during the manufazsure

. Of ashestos goods, such ag asbestos sheeting,
fireproof ¢lothing, brake-~liningsg, loggipy €orv
bollers and pipes. etg. ...

asbestos is very foxic and produces not only
pulimanary {ibrosis but reactions in the pleura and
even in oghver organs, ... There 1§ an interstitlial
fibrosis, as in the present caso, gross pleural
vhivkenin and some parehy bronchicotasis.

Besides these three features, which are ¢ommon in
aspestosis, there may be associzted tuberculosis,
as there was in tiis second cage, or, sven more
imporeant, assoeisred lung cancer as in eur
patient, ...

/"\.

» Pariencs guffering frowm ashestagis tay die eleher
from the ¢complicarion of tubsroulesis (more common
In past years), or more particularly from that of
caycinoma OF the lung. T7Those not killed by thest
infection of cancar may finally get ¢or pulmonala.
The Giseasy uwsvally makes lts appearance ratherx
suddenly, over the Course of a fgw months, oftepn
iong afyer the initial exposure to the agbestos
innalavion. It has been suggested that the

Jie /5 _ 7. JUDGMENT
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L e asbestos 1ies éornann % an. asbestas boﬁr. wnica
e -'t"J"J- '”‘ha§ to *ripen™ Gver. wany*years before- &t can.break
. downt and liherate its toxtc cnntantaa-k.. oo, ‘

S e . Ll ll2;' e

Carcinoma oe the 3ung is a. ;arious and wail” YL
recognised compligarion 'in asbéstoais, - xts .- C.
3;'_-;-; - frequency in ashestasi$ is ﬁiffiﬂuxn to.- S "' '
L determine, for AL 'Y{s not & common coadition n’ oo
: ' the general population. Another hazard 1s. “3-1-?-vu
masonheituma pﬁ Xhe pieura;:- Ahis rather-rare * 00
JEAMOBT may - drav attention. to. the fact that, a TR
paeient ‘hag gcgked in, Asbegtoq’ dust. .2;-- P

'.J

Neverthaiess, asbestcs dust s most toxic, and tha

anount. hesded ‘40 . CaUSe asbestosis 'is oL KAown , 50

L constant: vigilance ang new.preventive methods are.

neaced if thfs Gisaase is Lo ‘be: ahelished ®O T

_ nr hllan‘sent a ﬁimilux 1etter enclosing tne '

{ - sane aruic;e to tne éefendant*s General Superintendant 1n
?erth‘ ‘In his 1etter Hr, k;lan sta;e& thac hﬁ had
unéeriineﬁ several passages 1n the article whigh- had ‘been
stressed by Dr. Oxer, a Medical Prastitionsr who was then
practising in wWittenoow,

At the glose of evidenge, Bis Honour heard
sebmissions by counsel for both parties concerning matters
necessary to be established by the plaintiff for an award
of exemplary Qamages. In the c¢ourse of discussion, leading
counsel $or the defendant SVImitved vhat the evidence ALG
rot Justify the Jury making the award claimed. The learned

iudge ruled thnat there was evidence on which the jury,
properly divected, could make an award of exemplary damages
On the hasis of reckiesgness, '

Tn nie ¢harge #His Honour directed the Jury in
relation ro exemplary damages as follows:iw X

"You would award exemplary damages only if you
. wers gatistied that the conduct by the defendmnt
waz of 2 reckiess Nature. It does not have to be
sonduet vhich intended to cawse an injury, bux
reckless conduct In the sense that there vas &

dizgregard of vhé plaintiffts riahts and the
defencant's obligasions.

JR/SC 8. JUDGMENT
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E.E . B T T, . .
| o Ve recXiess: ‘i o6 act tn this vayi wit.n Sl
knouieﬂge of.the Ganget. S30plY NOL LT tazs - .- n:lr'u
| whether the -injury would ocfur-of Rot. . Thit ig.. .
phax is meant PV, reckiessness.. . In-other words, "
you are aware of the risk and. the danger ‘of, in
this casa, serious Anjury to health, and. Yok, E1-18
- not caring whether that would OCCUr or not. Put x
T anothor 'way, -1t you ot with'wilful bxindnesa, g
AEERE ~wilfuily turning a.blind eye to the- problem. and s
e e cdoing nowhing ahout iv; once you. Are put on. T
L aotice o ongward. | mnm-. would. b reckliess.. m .'
T :1f' you were gatistied that the Conduct Gf the’, :
ettt gefendant, Iooked at overall, vas recklsss in»'-#
v ' rhis respect; then you.are entitied to award. e
exempliary dapages.. You would have o consider
that conduct, ¢f - that kind wa$_such -as to-warrant -
punishmenn of the defendant and the making of an o
exdmple’ to other people, not just peopie.who: were Lo
Cinvirived dn this particulay-industyy; but other - s~ .
- eppleyers who may e minded Lo act x%gklesswy tn' e
rpspect to their eaployees, X

o e ]

.. 5 .. : .J -y

- -'ﬁ ‘Hig Koncur’s dirQCtiOn way substantialzy in—the -
. terms whlen eariier Yeading coimsel for tha-defen&ant ha&"’ A
- expressed in his submission conceriiing matters antitiing the

plaintiff in the instant case to an a2ward of sxemplary
damages. Before this Court, the substance of leading
counsgelts submission was referred 0 as his concassion.
Latey in his charge, the learned judge summarised the
evidonce relevant to the claim for exemplary damages, and
the adrgupents relating to the ¢laim which were advanced by
both counsel in thefr final addregses to the jury.
Aaeeding o an exception by leading counsel for
the plaintiff that ne had not adequately swmmarised
COUNGELTS ATgUMent N SURPOrt Of an award of exemplary
damages, His Honcur redirected tha jury in these terms:—
“When I was Qealing with {plaintiff counsel’s)
submiggion abottt exomplary damagss I put and
summarised his submisgion on the pasis of what he
put the defendant actually kxnev., Bul I omicted
o point out ¢0 you that exemplary damages are
2190 apen on the hazls of geliberace ignorantt.
I other words, if a person with some xnowiedge
then deliberatelyY Xeeps themselves fgnoyany about
the real situation, fails vo inform itgersf abous
what the reai Situation g, that ¢an be the basig

smysc 9. JUDCMENT
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191 xeckxessness. ;éb rbckiessnass Gan be eiﬁhar ar :’ .

- the, cansquencss,“or.Geliberate faflure to" inform :
Qneselves win. other ‘words deliddérate ignorapcs, .
éeiibarate blindnésa T think it is sometimes ™'
TYefarred -to, ou may Of fourse deal with that
wnen you are dea ng ui;h exempzary damages. P

. r R

l ;ﬂi ’ soma thrﬁe-hoars 1aCGr the jury soughc & reminﬁer ‘o

f what in his redirection His Honoux had said abéut

examplary damages. -wne Iaaknea judge then ﬁirecte& as 2l

¢

fo}iows. i i _ )
i FExemplaxy &amages as you wixl racall are RV
© o awarded if you -are satisfied on- the. balance OE ﬂuu-.~
© probabilities that the -defendant 's -conduct was -
Cooreckiess An whe way that % nave- #xpizined to ?ﬁn. A
_ Tiexplained t0 you in the general part of my- o -
- Summing- ap; whent-I- vas directing you on the -1av, o
- bhat .to ghow recklessness there.has got 1o B .0 .
-shown - conduet which with koovledye of the risxs -
" and ‘dsngers involved tharé §s-d disregard of ‘the -
eonsequences. . In other words yowm know that
- something injuriocus to health, something of-a
serious kindg «iil happsen, byt you 9¢ not care
whether {t happens or mot, That is one aspect of
recklegsness, The other ls simply turning a
tling eye to matters., wWhen iz person either is or
cught to be ofn notice. In gther words, not
saring to get information which iz relevant to
the problem, and f{n that way reckilessly
disregarding the plaintiffigs rights. and it was
that part of it that ¥ added at zhe end of my
summing-up, because when I was putting the wsy
fplaintifetis counsel] had put Ris case I referred
O, Ihe Fixst a&pecn of recklessn&ss, 3 vilful
dAisregard, and I &ld not refer to the second
2EPRCE, tnat is the wilful diindness asgpect, 50 I
redirected you on that.?

It was this, Bis Homourts final redirection, which
was the subjact of one ground of appeal argued on hehalf of
the defendant by Mr, Hughes, Q.C, who 4id not appear at the
trial, contending that the Jjury were theredly misdirected.

Mr, Hughes acknoviedged that, because of the concession made'’
ay the trial by the defeondant’s than leading counsel, it was
net now open to him Y0 question the correctness of the

learned Judgers dixsction thar in a persona) injury acvion

- 9Xemplary damages may be avarded ro 2 plainriff vhere the

10, JUDGMENT
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defengant 1s taund tn

vu‘-.

C el

'._“recklessw ﬂnasaqﬁanalx.~éounse;-uewe npt heaxc to ﬁebate, f

’ ana 1e 13 nct an issue tor decarminacion 1n tkis appeal

B }wnethem in an ihdustrsal accident action mere reckléésaess
. R --.'-r.?-, - : . .
-;»by the employer«is a situation entitxing mhe plainciff- r1~

1‘,._ PR - v

. .femP1°Yee ‘° an awarﬁ 6f exenplary damaqes.'mucreover, 1t 13

not to be understood that~it is my opin%cn either @hat the =
-1earned juage's 1n1tial direction and pqnuxtimate '

P ‘-.'.v\

'redirection conzainea a correct stanemeﬁt ot 1aw concerning

R R v

f?exempzary damages o: that as Py matter of }aw a pxarnttfx
employey’ e a negiigence accion éééiﬁst nis employer is f'ﬁiV
- entitle& tc an awaxd of exempiary damages on proaf of
."renkxess conéuct simpiicitar By £ng employer. I tnis
coanection x am minafal-of anthoxitative ‘expressions
appeafing in.%ren_v. Sobm ?aixgg; & Sons Pry. Lrd, {19563

117 C.L.R. 118 &t 222, 229~130, 143 and 153-154; X.L.
Fetroleuym (N.S.W.} v. Caltex (Austrayria) Pry. Led., {19835)

185 C.L.R. 448 at 47%; tamb v, Cotongo (2987} 6% A.L.J.R.

549 ay 553 and Cotongo v, Lamp No. 3 {1986) N.S.W.L.R. $59

at 387, 3 ' .

Mr. Highes submitted that, in nis finai
redirgceion, His Bonour equated recklessness with erdinary
negligence when he dealt with the aspuect of 3 person who
naither is or ought to be on notice* and.'simply turning a
Diind ey® tO matters."™ From those words, it was sald, the
jury could have found that the defendant, without any
xnowledge Of the risk, acted. recklessiy if it had
daliberstely not sought inforaavion of ghe risk of injury Lo
which the plaintiff vas exposed by condinions in the mill

and mine. Underiying the submission wag the unexceptionable

131. T JUBGMENT
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"_-noticn;mc faimm w inxom 1taeu cx xisx cf gury 1£ka1,y

e

' r.o e suffered by an 'empii;yea j.n t.he wurse of nis '_ 5 i

amployment may COnstituua nagiigence on a- part ot tﬁa

\-'

- defendant empzoyar‘,-r ”w.;ﬁséle. -3-;_' _F::f_ };:.,zk{__l

(I PR
e LSRR A - ._

‘.1p- .

55 mhare appears in tha passagé~o£ nhe finai . _-ﬁ»,,

vy

fsuéirec:ion ccmpiained of a%pressicns uhicn on examinaﬁion
' prcviﬁa support fax tﬁe defendant*s suhngslon. This

- ‘-.

emerqas from His Konc&r's aiahoration of tne position ﬂﬁf;”'

adopnea by a person Hho is or ougnt tc be on noticu, in tne”fr

- R RS

'expressicn-"in Gther worQS,rnot caxinq tc gec informacion

-r'[;‘

e

o wnicn is razevant to the 9rob1em and in that way rack19583y =
. dxsregaz&ing tne piaintifﬁts xightsw That adnptad positionf-

';Ris ﬁoaour :in&lly "eferred to as 'the wiiful hl!ndness

aspect. wne jury'might nave uhderstood the learned judge
to mean that the defendant's conduct was reckless if it,
without any moviedge of xisk, Aid not seek information
ahout the risk., As X have already noted, a person may be
guilty of actionable negliigence who either dces not xnow or
has not adverted to - whether dgliherately or otherwigg -
the risx;o¥ iﬁjury_likexy to be suffered by the victim of
his wortious conduct,

Omcotherothiey Wanad, conduct of turning a blind aye
to a sitvgation ov uiiful blindness of ir invelives a
conscions decision ﬁp&k Lfa0tS kown to the ackor, It
follows that for the defendant to have turped 2 blind eye to
the risk of injury 1ikeiy t¢ be suffered by the plaﬁntiff'hy
e&posing him to the effects of asbestes required at least
some knowledge of the rigk. And it vas upon that Xnowiedge,
whatever lts degree or extent, the decisjion « not to seek

further informacion - wag not or would not have bLeern made.
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zne jurx tha;aﬁaxe mighx.hawe undn:stooa tnat Hia

aonnur was xeferring tq tne conduct of a perscn wno was

" 'possesseﬁ.of aufficient xnowledge of tne;r&sk of- ia}sxy,to
_Jhawe PUL it upcn enquiry eor thie . purpose bx bettar Infnrmxng
lnimselz -and that by deljberately not seeking furtner Lo

.'inﬁormation ne acted recxlessiyz :f nis noncurrg ;ﬂ'-’:irz-

. reaixeccion was ‘$o. understooa the jury wouié naya applied
'lfit to 5uch evidence eatanxssning tnat the aefaaaant baa some o

'-T:Tknowledge of tna risk but 1ntentiona1iy witnhela from _i{:

I:informlng itself better. _ -T; ._'; ,;,-J: .

ot tbe avidance, ‘the defonce adopzed by :ne defendantc

.--I'..-' - X ..-.-
wnetnar the Saxy so undarsbood His Hﬁnuur's woras

is,0f course a.matter of conjecture. However the ceurse

counse;sf tina} addresses, ana other portions of Hisg
Honourte direction provids ¢ompeiling reasons for contiuding
that the Jjury understood His Honour Yo be referring +0 the
defeondant having at ieast sufficient Information to cause it
te inform itself further.

. Evidente to which I refer included evidence of the
existence, over many years befors yhe commencement of the
plaintiff's empioyment, of medical and sclentiflc literature
concerning the assoclation hetween asbestosis and lunyg
cangor with ashestos exposure, raports in the defendant'’s
poséession concerning the risx of asbestosis to.aabestos
workers, the Age nevspaper report of 13 January 1855 of the
nigh incidence of ashastosis amnng workere handling
ashestos, gorraspondence in the defendant's possesgsion
relating te {ts employesy suffering from asbestosis, and
werbhal vatinings of wthe risk ¢ the nealty of workers in the

®il} #nd mine from the existing unsatisfactory congitions

i3, JUDGMENT
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Hine ﬂanager. . H‘f ;, ; ‘:,ry.?;ﬂ.,gw‘{
] xn his geveiopment af 1ts defanca denginq

<

" negzigence, the deiendant's 1eading couasal arqaeé tnat the

JH/SC

-:;cancer cansed by asbostos exposura hut becausa it dié not _}A;

'ﬂ“plaintiff“ counsaz arguea tnax measurns taken hy tha

s = T

' defendant han knouledge ot the zact that-ashestcsis ana lnng

. nave kncwledge of mesctnelioma 1njury to ‘the plainti:f-was

"lJnot reasonably foxnaeeable by tt. £xaminatian'of transcript--

\..’

i_of nls finai adaxass 1n relation to the examplary damages R

'?_claim reveals tnat detendanz's 1eadxn§ caunsaa did not uxge .'

e R
”tha jury e find tnat the defendant qas uitnout any

-'knoviedge Of the’ risx of injuxy 1ikezy to be suf:eied by the

'deferdant in the mi3) and mine, uhicn he racounted
.constituted pront that it had not acted reckiessly, in the

songe of not caring whether or not the plaintiff would
suffer injury. He further urged the jury to ¢onclude from
evideonce of those matterg that the defendant took positive
moasures in an endeavour to minimise the risk of which the
Plaintityf complaina&L Thus it must have been ¢lear to the .
jury that the reply to the plaintiff's ciaim for exemplary
damages wag ‘based upon the premise thay the defendany had at
laagt some if nor actual knowledge of the dangers to which
it was exposing the plaintifs.

Argument advanCed to the jury by plaintifrr’g

lgading couvngel was that it wag incontrovertible that the

Lefendant knew of the risk of very serious injury -

agshestosis, lung cancer and mesothelioma « to whigh i
éxposed the plainclif; he dealt ar length with evidence of

the defendant*s actual Knowledgs. Counsel alse dealt with

14, JUDGMENT




LT :":-'f;;tmm Blternativs posltfon at the &azendant navinq some. h“-- ‘;
. S iucontxadistinmtlcn to nm, 3naule¢se of the.risk an& sns =
. ﬁe;iberane {allure tc 1n£orm itse;: further, aowaver,.like

. 4

"defegdant‘s 1aa¢ing counsaa, pxaintiff*a 1eadinq cqunsex ¢i¢

"-not addrass any argument 1n COnnection witn tha Bxemplary

;-éamagﬁs claim on tne'basis thac tna aefendant was witnaut

= A '
' v ~ N LI T

. any know;edge of une risk. i
”'~f_=_ XA his cnarqe uh¢ zeaxneﬁ j&ﬁﬁa Sﬁmmafised

i:arguments advanced ny beth counsez in relation co the

. . - '.,..
_— ) L i

. :' w'axempiaty‘damages c}aimed In dcing 8O he'did nba advgrt tn
Q'-'-- _ -;a situation af tne aefenaanx being vithout any xnowledge of
“:JriSk or danger Mbreover examinatlcn of: his charge doas ?---ﬂ

tﬁat Ris EonOur, in coanec:ion witn the requisite

conduzt - of recklessness, postuiated a sirsation of the
detenﬁagt naving no knaw;eﬁge and deliverately falling o
segk inawledga. Again, in his penuitimute-dirQCtion, the
learned Judge dealt with the alternative basis of
reckiessness ariging out of some xnowledge together with a
deiiberate decision to remain I¢gnovant of the real danger.
in doing.sc he used éhe exéresaions “deiiﬁarute ignarancas"
( and “geliberate bdlindness® in asgoclation with some
"tnnvledgé. Y wks oniy when the learned judge gave the jury
his final redirection that any suggestion of reckless
conguct witpcut any knéwledge or apprehension of danger or
risk of injury was introduced into the proceedings: perhaps
LY &y oversight,
Consequently, in the total caontext of the evidence
adduced . the conduce of the plainciff’s case snd the
defence, the final addresses of counsel and the learned

judgets charge, including his penuitimare direction, I

TR /SC 1%, JUDGMENT
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.that he, an expexiencd& aﬁd competant coungel was zuiiy

Vet st
‘
)

[
s ———

cansidgr than tne jury wouid nave understaod-nis Hoaour to

L

havs mgan: by *wixfuz bzindness' the possihla situacson‘a:

: the plaintizf having aome xncwladge of ana risk x &m
B zfortiried in this cbnclusion by the conduct o! counsei ‘ﬁ5i;;1?
I'_foiiowing His Honour's final‘redirectzoaa; Rttar completing

his. finai aﬁdXeSS defenaanu}s 1aadin§ counsel wicncrew frcm _

“the urial 1eaving his junior responsibie ior the furtner ‘:“-:
' l conduct cf the dateuce.. 1t appears that defendant’s 3un16r {

.Jcounse} was presenn throughout e nearing.' It is c;ear

aware o£ tne manner in whieh the 1ssue cf reckzessnass had

'neen arguea by boch‘nis 1eaﬂer and*plaintiff*s 1ea§ing

" zounse). This s apparent :from the’ terms or nis reply to

the plalnniff’s leading counsel's tvo except:ons to His
Hornour's ¢harge. The trial having ocoupied 32 sitcing days,
angd having regard to the precarioug state of the plaintiff’s
fealth, 4% vas n the interssts of both parties thar the
Jury shouid not misunderstand the final airaction ¢oncerning
reckiesgness given by His Honour. xowevér, neither counsel

sought i have His Honour ¢larify further what was meant by

tha phrase "turning a blind eye to mattars™ and the woyds

"the wilfu) biindness aspect.* Thelr faliure to 4o so

sugqésts that beth coungal vere confident that the jury

widersteod that in the context and impiicit 3in both

: eipressions was some knowledys of the risgk of injury., If

elither coungel was not so confident, 1t. was not explained
why a further redirection was not sought ¢¢ remove any réal
doupt.

In my vievw, therefore, it ought not to be assumed
that the jury were misled by the language used by His Homour

when finally expiaining the alternative situation of limited
A6, JUDRGMENY
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v

L know1eoge together with’ failure to seek fuxther inxarmation

entitiing the piajnxitf to an auaxﬂ cf examplxry damages.

chever this canclusion per so is not suffieienx

: Ito disposa of ene g;ound ofsappeal, His Honoar*s finai “4,

explanation ot the axternaciva Basts- for 3. finainq,oz

P N 2 T

'frecklessness vas a airsctian oL, ;aw.l Being an: incorrect

_”statamanh 1t censtituted a n!saixaction of 1au Mr. ﬁughas
=_contended that being a miséirectign as ho a question of law
lboan material and ;xiticaz to the exemplary dawages claim a

-miSCarriaqe os 3ustice euvitabzy occurred. 1n sucn

4,
circumstances, counsal couxinuad the ﬁiscretion provided by

Order 6‘4 Rtl).ﬁ 16{21 {Sf tha General Proceduras Of Prccedure

1996 oughx no@ to be invoxe& to szve tne 3ury's veraict.
e - rule insofax 8z relevant, prOvi&es-u

A new trial shal) not be granted on the ground of
misdirection ... unless in the opinion of the Pull
Court some substantial wrong or miucarriage hag
be#nt thersdby occasioned in the triair.™

In Balenzueia v, Do Gai) fiss59} 10 C.L.R. 228 at

234-236 Bixon C.J. discusged the effects of a misdirection
at common law anﬁ under the fnglish Rules 1883 Order 3% Rule
&, the gbovisions of which appear in the game langusage in
Qrdgar £4.1542) of the Wicrerian sass Rales. %is Bononr at
P.232 stated:-

“Ihe gifference betwveen the tommon. law fule and
the effect of ¢hat provision can easily da
exaggerated by over-estimating the gperation of
the Jjudicature provision in videning the
discration of the court and by under-estimating
the effect of the common law rule in allowving a
diseretion to the court. In Holford w. Meib
Tramway and Omnipbus C%. Ltd., Cussen J. after
referring to the provision said, I think that
the rulé 1z vary jittle different from the view
whioh wis taken by the gourts before the
Judicature Act., The courts wonld not KecesSsarily
Girect 8 neov trial if the misdirection was on an
immaterial or gollateral wmatter, oy 4§ ohwa wrial-
resulted f{n a verdict against the person in vhose

17. JUDCEMENT
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. . f-ii - , _
A  Favour the misdirection operated or 1: the Tt
et a7 - pigdirection was in respéct of apure suestion ot« PO
fact, and the juﬁg&’s atrentiod was not called to.. '

the mistaka.. Bot if is. an error ¢o think thera . .

never can be » wIong or miscarriage wnless it.-can ¢ .

e shown that the jury wvers in fadt in!luanced in-

giving their werdice by a misd{vection. heve” is .

a wrong or miscarriage occasloned DY & -7 =»:“u_
‘misdirection in law, or-as. to the‘applicntion of S

gvidence, £F,-as & Sinal restlt of.what nas béen f.‘ .
-8aid by.thé indge, .the- 3utx.rau1re t0 .their, roow LA
L under -“wTong 1npress$on dnrelation te'these:. r”.y¢f.
matters, and the result ‘of the <case is such as. ao -

' shov that they may have been infltenced in their -

U werdict by the miseiractien.- *Migcarriage™ is a
1 teennical word, and dncludes this technicai. . -
" mzaning. -The- plainti£¥*$ counsel contendad: that
.‘the ohus of showing. the miscdrriage 1s on the .. .: I
parvy asking for the nav trial:. Y- -thinx this g .. -
- clearly right, but X think that onusiis satisriad :
7 when' the faCtS-appear to-be ag' above ‘set. out, - and."'“
T ThaIt VOIESS the PRELY Opposing The grant of: the
- ofder for a new trial ¢an peint.to some further . .
fact, the conclusion that tnare was ¥ miscarrxage
- pust be drawn, v - S CE PR R

Aftar d;saussinﬁ authoéitiaa relating'tb bcth the
copmsn favw pasition and the posicion amﬁer the Fuies His

Honour continued at P.234+235:w

"If the question really be of any importance,
resting as it does rather on Processes of
reasoning than upon proof of an issue of faci, the
true view, it may be suggested., is that at Ccommon
law it was necessary to grant a mew trial uvnless
the court felt sohd reasonabie assurance that the
ergzor of law at the tria} whether in &
misdirection or vwrongful admission or reijection of
evidence or othervise was of such a nasure that it
Cottld not reasonably be supposed o have
infigenced the yeswif or hacause, in any case, 3s
& Mmatier of law the Same reszih must have ensuved,
while under the judicature rule the hurden is the
other way. The forw in which the Judicsture rule
is cast seems to indicate an intention that the
court should not ¢rant & newv trial unless it
raagned a positive opinion, in other words vnless
it was persuaded that a subsrantlal wrong or
miscarriage had beenh Gocasigned by the ayror.*

The Chief Jugtice at 235 made the following

chservations about the operarion af the ruléa:sw

TCara must be taken l4st in exerdising an suthority
Lo adeclide wherher an oeryor of aw ocourring at the
trial is likely to have infiuenced the result,
vhat is really done 15 o examine the evidernce as

JR/SC _ 18, JUDGMENT
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O , ..s: the court ware forming a conciusion of fact for.
b o-v 0 itself. “The basal distinction.betwesn the.cnnr:'s
duty- and the function of the jury Cannot be - o
-ghntused in-thias way. 7The guestion whether an.
grror of lav made at a trial calis for & nel svial _
" depends on definlte considerations fnvolving'a - *
e regal criterion.  Cases may be put omn one . gide- . E
T vhere, although there has been some- exror of law -ﬂ
K © ommitted at. the trial, whether in the judge'a Wt -
T diréction” tothe-Jury of in his.rulings ag to. tha ok
C recdption or- ‘raiection of. evidence, “the -verdicer
may be sustainible because the succeSS£il party: in
T ddy case 15 gntitled as a matter of law fo Sush -
TLverdict of ‘because had-a contrary verdict been -
© returned it must have been get.&side, - -Apart from'
o gucsh canes. it is tenough " if it appears- £0. the" court
‘decidirig an’ application for a new trial that an:
error of law has been made at the trial which. may
. operate to do any. of the foliowiny thréé things —.
) .- (a) improperly to limit or enlarge tite evidentiary:
{ T, . materials by whieh 1643 not al unreasonablié ~’W‘" R
: ' _ : hypothedis to suppoge the judgment-of the Jury - 7
' : o cmight he sffected, even if lllogicalliy: or Ab)- in Coe s
the case of misdirection toyching standards or ST
~..eriteria of ifabliity, wrongly to expose the party -
to & hazard that 12 appreciable and not fliusory
of a verdict for or against him that otherwise
might not have heen found; or-{¢} in matters of
burden of proof, of the legal need of
corroboration or of other like incidentg of the
hary s consideration o©f the case, to provide an
erroenecsus guidance which is not unreasonabie to
regard as <apable of contributing to the rasult.,
These catagories are probadly not exhaustive but
it is enough If a case falls vithin one o0f them;
if it does It is necessary to trzat it as
involving a substantial wrong or migcarriage,
What has been sald relates entirely to
- migdirection, the erronecus reception or reiection
of evidence and ather errors of law.”

The wnisdirection in the present case, heing an
ervor of ¢riteria of ilabilivy for ¢laimed exemplary
damages, ¥feil within ¢ategory (bl. However, in my opinion,
it is necessary to¢ consider the circumstances giving rise to

£ the errer and the gontext in which it occurreéd.

Thera is no rule that a new trial will be denied
tO a party on the ground of an erronecus direction
concerning 2 material question of law where counsel hag nhot

Sought a redire¢tion. In Holford v, The Mgibourne Tramvay

and Omnibus Co, Ltd. [190%] V.L.R. 497 Cussen J. said:~

Jw/5C . 1y, JUDGMENT
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CL uﬂ%fﬁf.ﬂh a matertal question the . judge gives a ._-1 oD
o misdirection in ‘jaw,; or even fails to direcr . -~ o v -
’ .'v . where it 1z his duty to direct, ¢r misleads the .
.o .gury as. ts the -applicatcion and limits of the , - - :.

T evidence, the’ ‘Consequences " Cannot be escaped dy .. -

_an attempt’ to throw the respcnSibility an. to che"""
-usboalaera of counsel.® .- sl

- 0> a s = . oo -3 ...-- .

'_1=”“ Tk Tha misdirectian af law with which ‘the ruzi couzt
uas concerned in Hanééioc v, ﬁhitgns Lnd. {19761 V.R. 7?’“&5
within~category ) farmulatea hy Dixon c.s‘ tﬁ gg;sa_ggh“
s v. De, g;;x: nm tne “trial counsei for, tha &efendant aid not _
5 I'_ obj¢ct to the misdxrection._ Gowans g, with whon Menhennitt
T and mmn“ 33 agreect Htated fhat if a redi‘reccion naga’ wen
. sougntiand accedeﬁ no it wvuld nave raquired recastiag ot a
very suhstantiai 3rea ¢f the charge ona critical issue;
;-ﬁwﬂichimigpg-not have-been ‘passirle in r;e gircumstanpgﬁ.-
82# ﬁonﬁdf;consi&eted and the Full Court held that it wvas
not & éasé for refusing +0 $et aside tha judgnent as a

matter of discretion under the ruie.

On the other hand in General Motors Holden'!s Pty.
Led, v, Moularas [19§4] 211 C.L.R. 234 at 242+243 Barwick
C.J3. shated:w

*Wirhout attespting an exhaustive Stavement, It 1s
estabiished that, generajily speaking, a c¢riticism
of the sumning up which is-capadle ¢f baing cured

' at the trial must be taken abt the trial and the

- jurdge agked to ¢orrect it. Lf this is not done
in a c¢casgse where 3t ocught to be done, a new trial
on the basis of that ¢riticism 0f the summing up \
will, in general, not be ordered. Agsain, the

matter is not the subject of any hard and fast
rule, because the ¢ourt retains a genersal
discerotion snd {5 abie in a proper ¢aise in the
interests of justice to relax the reguirement.”

The Court was there conearned with ghe condact of
a defendant?s counsel who at the conclusion of the charga
byrought to the trial Judge’s attention his omission o have
directed the jury when agsessing damages for personal
fnjvries to take into-account the ordinary contingencie;lof
JQ/SC . 20, Jundﬁzgr _“ww_ﬁwuu._?
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':;jury to he recalled cuunsel deciined to seek a reﬁirecnion‘

jndge nad misdirec:ea the juxy in tne pgxticulax

xcircumscances no substanciaa urang or miscarriaga had,been ‘

3 £&&31&5 3.-ax 255 csnsioeteﬁ the' wiséixeCtiun to 5, 8.

jury were 1e£t to assess damages without the guidance of &

: must ba sattsfisd that there 9as & 3uhst&ntial vxong ox

L;miscarriage* i' 'aha most saiutary feature of the rule" Ce

;COmplete and correct statgmeﬁt of the way in uhicn tha iaw

s T
¢f those mattars and circumstances i am not per$ua¢ed that

1i£e. 1unen aaxed hy the trias ju#ge whethar ne visha& tng

on eha poinx‘ !ne Bigh cQu:t held that. although ‘the trial-

sufferec. ht 343 Barwigx c 3: referre¢ to the requixement
that - *notwishsaanﬁing-tne error ia tne snmming up, the courn

)

]
m;sdiregtion of 1aw addinq 'hecause, by reason thereof the

requires damages ro be;assessed’._ At pi255 Ris Honour
said:- S

=The¢ guestion for the court of appeal, however, is .
not wvhether the migdirection did affect the

verdict; it is, as Cusscen 5. said in Holford's

Case, whether tha jury may have been infiuenced

in their verdict by the misdirection. If $0 and

in the abgence of anytning else, the misdireccion

bdrought about a substantial slscarriage in the

trial.* .

. The answer to the gquestion advised hy Menzies J.

night in an appropriate case inveive consideration of
matters in addition tq those failing within the three
categorfies referred ;6-ny Dixon C.J. in Balenzuela v, De
Gall at P.23§6. The primary of those matters must be the
form of the error of lav and the verdict of the jury.
However matters ang ¢ircumstances sssociatad with the

misdirection in the present case were excepcianai. becanse
o e st Sa— —

thare was & substantial vrong or miscarriage sufferea hy the

ar

- AT AL —rrrY——

defendant. In addition to considerations wuicu cansed ‘me to

v = wny . ’._,
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concltite that thne :}ury were not likely o have .been ﬁislm '

by the laxlguage used. $nadvextent1y by His Hoxwur in
. axp:anation ot t.ite alternative situe.tim R<1-N liﬁitea
_ kmwledge ag the basis !cr reckieas conduct mattars and

mnsiderat.iom vhich cmseq me - tc m £0. unpers:.mded are as

- folsmzs, §a1e.nz§e1a v De Qg a.ﬁ ;a 235 per bixon <. J

?irst \m;ika tna cirwtma exist:mg at-. tne .-

' close of the. trial ;}udge's cnawge i M

Ltd- . nere the error was capable of Wrrection h}z a simpw

stat:ent maaﬁ to tne jury by the Ieamed juﬁge. rfad nm o

Omis.sioh been hrOught‘. to hls attem:itm Bis Honcmr c.'ould

| have svercome any 'r.isk oz mismderstm&ing af wt&at. t\sa w3l
S : praviou.aly said. ae mig’ht have donse so by reminding the
dvry that. the defandant cowld mve Turned a oiLing aye omy

“4if 1t had at leagt some kmwiadge at; the xrisx of intury to

the plaintiff by exposing him o asbestog.

Secondl)y, both i_n the course of his charge and in
hls penultimate redirection Hisg Hopour correctly directed
the jury about the aiternative basis.

. s Thirdly, when summarising those }.sarts of the
Plaintiff*s leading counsel’s address to the jury relating
0 the issue of exempliary damages, he correctly reminded the
Jury that the p.tainéiff"s i::asa wag that the dafendant bad

actual knowledgs of: r.hé risk‘ Dr at least someé knowledye.

ﬁmc.‘onc:@L@;mwgédencmmomticﬂcommm el eks
tmia@@mplvwequmﬁWW’Wé
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Wﬁt WA“@WM&W ﬁg‘ht Jhavé heemn g

drguably ‘agsinst ithe-g¥ldence and. the weight of the .

avidance,
ROt being perstaded that i substantial'ﬁrong or
miscarriége was occasionad by the error, I am of the cpinion
Hjthat the ?ull Court*s power under the rule oagnt nat to tny

' exarcised and uhat a nﬁw trial on tbe grcund af

_misdirecuion shonld ve refused. . - i.. S

(‘ . i fhe furthar ‘ground of sppeal relied upon by tne
defendait was that the learned trial judgs failed to direct
“the Jury adequately or at all as to the evidence which they

vere _é_ntlt_t.lefi to consider ou. the issuve of examplary damages.

“Tme complaint m;de:géger'tbﬁs ground was based upon the
_f&ilwiizg istat:eq:ents 'Ia]'?s.&eax;ing in Holford’s gase. At p.510 .
" Madaen C.F., speaking ©f & function of the Judge during &
fgﬁrial by jury, made the folleowing comment:-

*in wy opinion, the duty of staring to the jury
the issues to be tried, and of presenting to thoem
. Athg principies of law by which the evidence
(: ’ should bo applied to those issues, and of

preventing the jury from ¢bnfounding collateral
issuqe with those. whioh’ should be Getermivarive
vi~ehe action, rests always on the 3udge alone,
and he is honnd te give a sufficient direction in
these respects, whaether coungel reminds nim of
thm or not.*

Cussen 7. at £.522, {n connection with the same
i matter, said:~

"When the parties have finlshed calling their
evidence and agdressing the jury, it becomes the
duty of the judge to direct the jury with regard
to the fssues or to the questions, and with
ragard &G the evidencs applicable to the lssugs
or guestiony uwhich, having regard o the
Pleadings and vo- rhe ceourse of the trizl, are
matiers proper £0r the consideravfion of the iIury.
Where a genera) vaxdict i5 asked for, some
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Hirecnion in iaw 18 necessary, though where
special questions are asked there may possibly be
no Birection iIn law v give. Buy_wihether tne
‘fa58 iz one of a general or a speclal verdict, 1f
any question of iaw is mixed vp with the fatvs it
is the imperative duty of the judge to give such
a direction as wiil enablie the jury to appreciate
the proper affect of the evidence given, and to
apply the law to the facts 30 that by the ioint
labours of hoth Justice may be attained. 2
fuller direction I required if the evidence is
compiicated of thie subject is one with which the
Jury cannot be expected to be ramiiiar., It is
#quaily the Guty of the judge, where the
Ggircumstances render it necessary, to statd the
limite of the evidence given and $ts application
to the issues or questions, H¥, At aii events, it
iz nis guey not to misliead the jury ag te such
itmivs or application. This statement may in
some cirdumstances be very generai, &nd the
flallure to make any sStatamsnt may possibly not be
a ground for $ new tyrial unless attention is
cailad ¢o 1t at the tima.®

The foregoing citation contains an expression of

Cussen J. to which Dixon, Willlamg, Webb, Fullagar and Kitto

33, referzved in Diford v, McGee {1952) &% C.LL.R. 237 at 46%
in the following passage ©f their Boenourg joint judgment:—

*It may be recalled that the late Sir lLeo ¢ussen
ingisted always most strongly that it was of
Tittle use to explalin the law te the Jury in
genergl termg and then leave it to them o apply
the law to the ¢ase befora them. He held that
the law should be given to the jury .not merely
with reference to the fagts of the particular .
case but with an explanation of how it appiied to
the facts of the particulgr casy. He held that
the only law which 1t vas necassary for them Lo

TRNOW wag 80 mueh as must guide them vo z decision
o the real issue or issues it the ¢ase, and that
the judge was ¢harged with, and bound tgo aceept,
the responsibility of deciding what sre the rasl
-igsues in the particular c¢ase, and pf telling the
jury, in the light of ‘the law, what thosg fssues
are. "

In the presont case, the learned judge, in the
¢ourse of his charge, by hig susmary of evidence and
reminder 0f those parts of the sddresses of batﬁ counsel,
made clear 0 the jury how evidence &f facts was applicable

to the relevant law. I refer briefly to the following

Z4. JUBGMENT
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appearing in the transcript of his charge.

% The learned judge explained to the jury in =leax
terme the differefice detWwenn compensatory and axemplary
damages, the nalure and purpose ©f exemplary damagas, and
the reégulrement of an award of exempiary damagesg for the
defendant’s conduct to pe Of a reckless naturs, He then, ag
appexrs from the passage of his charge which I have set out
earifer in this judgment, elaborated of what wag meant hy
reckiess,. His Honour diljyected the jury to _c;:nsider whether
the defgndam: s conduict was such as €q wa.s:;%nt punishrment
and exemplification to othexs. He explaimﬁ that §t was the

-conduet 02 thoge discm«;mg matagertal fmt.ions, Includaing -

Nessrs. mrown M;&n amc Broadmz‘st being supervisers,
managars anﬁ Gireenars u! e Jdefendsnt tatner then feliow
wOrkmen and fcramen which was relevang condugt. He then
dirpoted that a.).tnaugn whe swm:e o€ Procf was a civiy

- standard, the seriausness 0£ the allegations and the

conseqliencas of an asraxd recquived vesry special carg 0 ba

_ taken when examim.ag the conAuct of the defendant pefore

reaching a goncinsion, 1€ {4 4i4, that exemplary damanes

ST -appmprim.

“In the comrm oi sumax:isim; eridance prasanted by
the parties the 1eamed Judge recounted evidasnce whicr:
reiated to vhe defehdant s knowisdae of the unsatisfactory
conditions in the mine and mili, ¢ther evigence which
related to the defandanttg knoviedge of the rigk of digeage
TG it wormn by expasure o asbestos, and'eviaénce of

improvements made {n the warking condivions.

- 28,
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; When- xeminding the jury ot submissicns‘made ay
p&aiat}ft's counsel in Ris £inal address,-Bis Honour dArew
attention to references made by counsel to evidence Of
conditions exigting in tha'mili and mine, of inadequate
equipment zsad to exXtract dudr and asdestos Sust, of the
defendant s knowiedge of those.conﬁitions, of the
Gefendant s acrual dnovledge of the significant risX of lung
cancer and ssbestosis from exﬁos&re to asbegtos fibre, and
©f the defendant’s conduct while possesged of such
xnow:eage. His xanoux then gummarised whe manner im which
plaintifr*s }eadinq counsel submitteé that‘bv;deuce of those
and other matters related to the exemplary damages ¢laim.

. '”xn ‘the cuursa ot aix Summxry of the defendant .
c&unsél's £inal address, the 1earned judge reminded the jury
of counsal*s enumration of :severu specific immovations
made, precauticns taxen, impravements in the working
conditions introducea ang(ggpital costs expended in
efteccinq such'work . Bis ﬁaﬁpur aisc restated defendant
.counsei*s submissipn that tne evidence of those matters

_snuuld c%&sa the Jary e ccncluﬁe that tna defendane 4id not

conduct ltg OFerations withqreckiess disregard for the

Pplaincidf*s safury.

' '_ From the.té#éii@f of His Honour's charge it would
have been abundantly d;eér.pp the.}ury uhat gvidence led by
both pariies rolated €0 the extmplary damages issue, and how
they might apply such ovidence, if acceptad, to tha law
Yalating to exemp@ary damages as expiaineg by hdm. iIn
addicion, during the hesring of evidence His.Hon&ur

instructed the jury what was the limired application
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peruissinle of evidence given by particular vitnesses. the~

in3 . R S
-+ Jory were therefore adequately directed in those respecta,
1 :

¥or the foregoliny reasons I wonld dismiss the

sppasl with coats.
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