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Conversz v. State or New Yosx. 113

Miso. 113 Court of Claima, April, 19¢3.

Assuming, then, that there has been no relaxation of the
tried and proven eoncepts of justies, this ease preaeuts no difli-
culty. A kecn and caleulating tenant seeks to convert an agree-
ment 1o share the expense of repairs and improvements which,
for anything that appears, it was his duty to mnko, into a demand
for increased rent. The inexperienced and hewildered daugh-
ters of an incapacitated landlord err npon the adviee of a for-
givably inexperienced and bewildered member of the persennel
of a hastily constituted office of the Office of Price Adminis-
tration.

Reduced to cssentials, this case involves an agreement by
the plaintiff to pay $5 per month to defray a part of the cost
of repairs and decorations which it was his duty to make, a
simple and cntirely lawful contraet. It did not constitute a
raise of rent, nor a cover therefor, nor in any sense an evasion
of the law. The attempted refund is not inconsistent with this
view. When the astute tenant disavowed his agreement wund
sought to convert it into an cxcessive cxaction of ront, the
defendants were freed of their obligation to make the improve-
ments and a refund of the additional payments was the just
course,

Let judgment evter in favor of the defendants dismissing
the complaint, with costs.

Mavrier M. Cownverse, Claimaut, ». State or New Youx,
Defendant. (Claim No. 27212.)

Court of Claims, April 16, 1943.

Btate — potice of intention to flle claim — (1) claimant flled notice of jnten-
tion to Ble claim against Stato for damages sustained while employee of State
alleging that State so opcrated place of employment that he inhaled dust,
gases, fumes, vapors, and impurities in atnosphero and thereby sustaincd
injuries to bis health including asbestosis; claimant thereafter filed elaim
againgt State: Attormey-General's motion to dimmias clalm on ground of non-
jurisdiction of court, that action was not timely commenced and that nole
remedy of claimant is updor articlo 4.A of Workmen's Componaatiny Law,
relating to silicosis and other dust diseases, denied — (2) claimant nowhere
specifles Rilicosis or other dust diseases; language of notice of intention and
claim sufficiently broad to permit proof of claimant’s inhaling noxious fumes
and medical testimony as to effoct thoroof on claimant ~ (3) ninety-day and
six-year Statutes of Limitation inapplicable sinco haned on premise that eliim-
ant js aufferiog frow silicosia or ather dust discane — (1) filing of notleo of

intention timely ouder secction 10 of Court of Olaims Act where within ninety
days from termination of claimant's employment.

L Claimant flled his notiee of intention to file & claim aguinst the State for
damages yustained while he was an employes of the Btate Highway Department
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Coxversg v. Sratk oF NEw Yomk.

Court of Claims April, 1943,

in the brake-living department of e gurage, slleging that the State operated
the place of cuployment in violtion of the Labor Law snd the rules of the
Industrial Doard relating to the removal of dust, gases, fumes, vapor and
jmpurities, nnd that hesause of snid vielalion large guantities of the swume
were created i, and not removed from, the stwusphere of the room, and that
Be inlaled the enme snd thereby gnstained injories lo hin health, ineluding
asbestosin and injuries to his respiratory and cardiae systems. Claimant there-
after flod & claim azainsl the State, in which he alleged that bis injuries con-
stituted only permanent partial disability and thal he bas no romedy undee
article 1-A of the Workmen's Compensation Law. I'he motion of the Atturney-
Geperal to dismiss the clxim on the ground that the Court of Claims bas not
jurisdiction of the subjeet matter of the action, that (he action was nut enwm-
menced within the time limited thevefor, and that the sole remcdy of claimaut
is under article 4-A of the Workmen’s Compensation Law relating to ¢ Silicosis,
And Other Dnst Diseares ”, is denied.

2. Nowhere in the olaim does claimant specify silicosis or any other dust
discase. Reading the nllegativus of the notice of intention along with those of
the claim proper, the language is sufficiently broad in scope to permit proof
to be offered thnt clobmant johaled roxious fumes snd vapor and to admit
medica) testimony as to the effeet of those upun the organs of claimant’s body.
Consequiently, plainiifi’s remedy is not exolusively under nrticlo 4-A of the
Workmen's Compensation Law.

8. Neither the minety-day limitativn under section G0 of the Workmun’s Com-
peasation Law nor the six-year Statute of Limitations, om the ground that
elaimant’s esusc of action is oue lor violulion of a statutory duly, advaaged
35 bars by the Attorney-General and based on the premise that claimant is
sulfering from silicasis or other dust discuse, is applicable. Upon the trial
claimant may establish other or different injuries and, if he does, the Slatutes
of Limitation involted would not apply.

4. The noticc of intention was flled in time under section 10 of the Court of
Claims Aet [requiring, by subdivision 3 thereof, such filing within ninely days
of the accrual of the claim] where filed within nivety days from the termigation
of claimant’a employment. b

Moriox by State Lo dismiss claim against it.

Natheniel L. Goldstein, dttorney-General (Hurold S. Coyne
of counsel), for defendant,

William L. Clay for claimant.

Ryaw, J. On Deccmber 13, 1941, claimant filed his notice
of intention to file a claim agsinst the Stato of New York for
damages sustained while he was an cmployee of the State
Highway Department at Pittsford, N. Y. ¢ from sometime dur-
ing the year 1925 until October 26, 1941 ”’, during which time

"he worked in the brake-lining department of the garage there
maintained by the said Stale Departwent. The notice of inton-
tion alleged that the State of New York so operated said place
of employment as to violate the provisions of the Labor Law and
the rules of the Industrial Board *‘ relating to the removal of

dust, gases, fumes and vapors and that because of said viola-
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Mise. 113} Court of Claina, April, 1943,

tion, large quantities of dust, gases, [umes, vapors and impun-
ties were crcaled, generated and relaased and were not removed:
from the atmosphore of the workroom in which the claimant
worked '’ and that he breathed them and because of such
inhalation ‘¢ sustaincd sericus and severe injuries to his health
including asbestosis and injnries to his respiratory and cardiac
system and was otherwise injured.’’

On May 21, 3042, claimant filed his claivo. This pleading
likewise charges the State with the violation of & statutory
duly in respect to 1) failing to equnip its machinery with exhaust
fans, 2) failing to provide claimant with specinl guards or
clothing to be worn upon the person, 3) [ailing to provide
safe and sanitary conditions in the place of employment and
4) failing to provide proper and sufficient means of ventilation
therein. It is alleged that ¢¢ on account of such violation, this
plaintiff sustpined injuries to his health and ageravation
thereof, and that said injuries flowed directly from and as a
natural conscquence of the said acts of the defendant * * ¢
and were not accidental in naturc and were not such injuries
or diseases as were at the tire of the happening thereof within
the purview of the Workmen’a Compensation Act of the State
of New York.”” It is further alleged ¢‘ that the injuries com.
plained of are permanent and incurable in their nature and
constitute and consist of a permanent impairment of working
ability but do not constitute total disability, but * * * only
permanent partial disability * * * that the claimant herein
has a right to waintain this proceeding in that he being but
partially disabled and being afforded no remedy under Article
4-A of the Workmen'’s Compensation Law to receive com-
pensation bhefore the Workmen’s Compensation Bureau is
entitled to maintain an action therefor.””

The Attorney-General now moves to dismiss claimant’s claim
on the ground 1) that this court lacks jurisdiction of the subject
matter of the action, 2) that the action was not commenced
within the time limited therefor and 3) that the solo remedy of
the claimant is under the Workmon’s Compensation Law.

It is the Attorney-General’s theory that claimant's disability
is covered by article 4-A of the Workmen’s Compensation Law
which he refers to as *f the occupational! disease amondment *’
to that statute. This article is entitled **Silicosis, And Other
Dust Diseases *’. DBut nowhere in claimant’s claim does he
specify silicosis or any other dust discase. True the notice of
intention daes refer to *¢ dust ' and 1o ¢* aslislosis *? Lut it also
lists * gases, fumes, vapors and impurities ** as causal agents
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of injuries to claimant’s respiratory and cardiac systews. If
we should read the allezations of the nolice of intenlion along
with those of the claim proper, the language of the pleadings
g still snfficiently broad in scope to permit proof to he offered
that claimant inhaled noxious fuwnes and vapors and to admit
medical testimony as to the cffect of thosc npon the organs of
claimant's body.

We believe that claimant should not be deprived of his day
in court by the authority of Del Busto v. Dupont de Nemours
& Co. (259 App. Div. 1070), because that cuse was argued and
bricfed on the assumption that it involved a silicosis or dust
diseasc; nor hy the autbority ol Scherint v, Titaniun Alloy Co.
(286 N. Y. 531), beenuse in that case there was nowhere an
wllegation that plaintiff ad been disabled partially ot totally
and the Court of Appeals did not puss upon the validity of
tho provisions of article a.A. If, us snggested by the Attorney-
Genera), the Appelate Division, Ifourth Pepurtment, in
Schwarlz v. Bausch and Lomb Oplical Co. (263 App. Div. 1065)
vecently pussed upon the constitutionality of article 4-A, it must
be remembered that the memorandum decision in that citation
vefers Lo the suit as & ‘¢ silicosis action’'.

In asserting that claimant’s action was not commenced withia
{he Lime limited therefor the Attorney-General first invokes
the ninety-day limitation set out in chapter 548 of the Laws
of 1040, in effect April 16, 1940, which amended scetion 66 of
the Workmen's Cumpeusation Law. If that limitation applied
it would bar claims not filed by Joly 15, 1940. Sccondly, the
Attorney-General argues that since claimant's theory is that
Lis cause of action is one for the violation of a statutory duty
the Jimilation thercon is six years and that such limitation ran
and expired on Auvgust 31, 1941, becauso on Scptewber 1, 1935,
“silicosis became comwpensable. In both arguments the premise

is that claimant is suffering from silicosis or other dust discaase.

But upon the trial claimant may cstablish other or different

injuries and, if he does, the Statutes of Limitation invoked

would not apply.

According to his notice of intention claimant’s employment
terminated October 26, 1941. According to the State’s records,
asserted in the Attornoy-General’s brief, it terminated Oeto-
ber 30, 1941. Taking cither date, the filing of potice of intentios
on December 13, 1941, is well within the requirements of section
10 of the Court of Claims Act (L. 1939, ch. 860).

The motion is denied.

Submit order accordingly.
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