i i ol i

s piy

e i 2

i
b s

Office of the Comissioner
Address Reply To
Commicaioner of Custowms

TREASURY DEPARTMENT
. Buresu Of Oustoms

Washington

Peb, 24, 1831

lead Industries Associntion,
420 Lexington Avenus,
New York, New York,

Gentlenent

Please refor to previous corresnondence in rexard to section 313 (h)
of the Terift Ast of 1330,

Bection 313 (h) provides that:

_ "Fo drawback .ahall be allowved under the proviatons of
this section or of sestion & of ths Lot entitled “An Aot
temporarily to provide revenue for the Philippine Islands,
aad for other purposes,” approved Narch 8, 1902 (relating
to drewback on shipments to the Philippine Islands), unless
the oompleted article 4s exported, or shipped to the Philipe

pine lslanda, within thive yesars sfter importati:m of the
imported merchandise,” .

In several briefs which have been filed in the Buresu $n behalf ef .
the several parties interested many court dncisfons are cited and puch
argument presented in sn effort to estadlish thet there exists confusiom
and unoertainty in respect to the meuning of the word “importation"s thst
the tern has been used in tariff legislstion with different mscnings end
thst Congress does not rejard importstion sa eomplete so lok as goods
rezain in the custody and cortral of the Government, Ths contention is
made, baced on the above prezises, thet for the purposes ol section 313
{h) Congross &1d not regzayd mervhshdise in customs custody as imported
and that the phrase “within three ysars after importation of the imperced
zerchaniise” should be interpreted as messiing throe years after actual

withdrmwsl of the importod rmerchandise froam ths custody mnd control ef

the Jovernment, /

The Buresu has erasnined all of the csses c¢ited in the several briefs
on file as well as many cthers, snd §s able to £ind little, if snything,
which would support sny of the premises relied upon, While there is
found 4n several decisions expressions to the genersl effect that Congress
does not regard ixportation ss ocomplete so long &8 goods remain in the
custody and contrel of the Covernment as was steted in the case of Diana
ot al v, United States (12 Court of Oustoms Appeals, £80), "the stetutes
passcd upon and held upplicadle in such cases, provided in terms that the
duties thersundsr should apply to merchandise in custonms curtody and the
obiter disoussion, therefors, mist de understood with that limitstion,”

Thile it is trus thet 4in the esse of Mesdows, Wye & Company v, United
States (T, D. 35342}, the Bosrd of Oeneral Appraisers held, with respect
to oertain merchandise imported for experimental purposes, that the date
of inportation contemplsted by subsection 4, paragraph J, section & of the
Teriff Act of 1913 wes the date on which the inporter s allowed by lew
and regulstions to take possessicn of the property, in the oase of United
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; States v, Estate of Borhell (14 Cust, Appls, 273), the Appellate Court
discussed the onrse of Mesiows, Wys & Company v, United States, snd stated - :

4 that it was unable to sgree with the interpretstion of the statute in F
) that oass, Ian this cese slso the court mnalytes those cases in which aueh ]

L srpressions as "importation 4s not complets until entry is made”, and

< points out that 4n every such instsnoe tho ststute invoked plainly declared

that the duties provided thereunder should be applicabls to merchandise

ll”ld! Wﬂ“a

o In none of the above cazes was the mesning of the word "{mportatioan® .
b sn dscus, nor was the time or date when the merchandise was imported mates

o rial to the proper construction of the stetute under corsideration, {n visw

of which such fudicial expressions ss those we are considering mist be ree

garded as obiter dictum. and, when understood with the limitations bty the

courts intended, creste no uncertainty in respect to the mesning of the

tera “importation" whereever snployed in tariff legislstion.
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On the other hand there exists & long line of decisions of the Federal
fourts, extending far back into the history of tariff legislstion in this
sountry, defining the tern "importstion” spd fixing the time of importation
as the day of the vessel's arrival at the port of entry with intent te

unlade,
But even if it were established that for ecms purposes Congress ree - o
@ gards importation as incomplete s0 long as poods remsin 4n the custody and Ry ‘
i nnder the oontrol of the Governmenmt there 4s pothing 4n the osses oited or 3
3 the record befores the Buresu supporting the cortention that Congress so ree

gardsd importation for the purposes of section 313 (k). On the cther hand,

in oconstruing legislation, sinilar &n essextial respscts, section 308 of 3
“ the Tariff Act of 1522, exempting srticles imporied for vericus purposses
’ ] from the paywent of duty 4if exported within six months from the date of ime
. ’ portetion, the Court of Customa Appeals has held that the date of ixporte
J ; stion is the date on which the perchandise 1s brought within the liaits of
) the port of emtry with intent to unlade, United Stiates v. Zstate of Boabell,
p j , {14 Court Cust, Appls. 273), ‘and the Buresu feels itself bound by that

k.

SR ik e nas:

i

degision in this ense,

: In view of the foregoirg, the Buremu is constrained to adhere to its 3
. original conclusion that by the word importation, ss used in section 313 .
(h) of the Tariff Act of 1930, Congress meant “irportstion® in the ordine
sry md well understood mense in which it $s employed generally 4n tariff
legislstion snd that the limitetion upon the paymnnt of drmwbeck in the
said section 318 (h) begins to run from the date on which the mrrchardise
S 48 Drought into s port of entry with intent to thers unlsde the same,

Respoctfully,
{Signed) 7. X. A, EIBIE
Comissions= of Customs,
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