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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR TAE SIXTH CIRCUIT F! L ED

' JUN 2 4 1944

JOHN W, MzyziEs |

CLERK

PLANT RUBI'ER & ASBTNSTOS YORKS,
a corporation,

)

; »
Petitioner, )

) 752

vs. ‘ ) o — ,

)

)

) .

)

)

ey

RECEIVE
FEDERAL TR*DE COMMISSION,

Respondent.

PETITIOR TQ REVIEW AND SET ASIDE
AN ORDER OF THE FEDERAL TRADE COVMITSION

To. the Honorable Judges of the United States Circuit
Court of Appeals for the Sixth Circuit. 1

Comes now Plant Rubber % Asbestos Works, a oore
poration, petitioner herein, amd files this, its peti-

tion to review and t® set aside an Order to Cease and

Desist of the Federal Trade Commission, hereinafter
called "Commission,"™ and respectfully represents and

shows to the Court:
I.
NATURE OF PROCTEDIRGS AS T9 WHICH REVIEW IS SOUGHT

1. On Octoder 10, 1941, the Commission issued and
subsequently served upon the respondents named therein,

including your petitioner, its complaint in a proceeding
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before it entitled "In the Matter of Acme Asdbestos
Covering and Flooring Company, et sl., Doeket No.
4613," and thereafter, on December 27, 1641, issued
and sudbsequently served its smended complaint in said
proceeding upon the reapondents named therein, includ-
ing your petitioner, in which §{t was alleged, among
other things, that zaid respondents, including your
petitioner, were engaged in an unlawful comdination
and conspiracy in eonnection with the sale end dis-
tribution of ashbestos pipe covering, and that the s ame
and the aets and prectices therein alleged to have baen
cormittod and engeged in in furtherance thereof were
unfair methods of eompetition in eommerce with!n the
intent and meaning of Section 5 of the Federal Trade *
Commission Act. A copy of a#id complaint and a eopy ‘
of sald amended eomplaint will appear in the transeript
of the record of said proceeding to be flled herein by
the Commission.

2. Thereaftor your petition:r duly and timely
filed with the Commission its answers to sald complaint
and sald emended esomplaint, wherein your petitioner

e B © L e b i o

admitted that it was a winder of low pressure asdestos
covering which 4t sold and caused to be transported to
purchasers located in various stetes, end that it hed
been and was in sompetition with others; but denied

that 4t had hindered, lessensd, rostricted or forestalled

2. A

I B




=
—
-
=
-
=
=
>
=
=
-
_
=
>
—
-
-
z
>
-
-~
=
Zz
»
-~
>
=
o
-
=
<
™
w

© ©® 1 O & » 0 N

M 0 W » D B R s e e B b pe
PR S Y e B3 e bR & EREGEREED

competition or that it had violated, or that the
somplaint or amenced complaint stated any violation

by it of Section 5 of the Federal Trade Commiasdion

Acts A eopy of each of sald answers will appear in the
trenseript of the record of said prosseeding to be filed
herein by the Commission.

3. Theroafter, and at various times and places
from May 4, 1942, to and including Februsery 15, 1943, hear-
1ngs on sald amsnded complaint and the answers filed by
the several respondents the~eto woie held before Randolph
Preston, a duly appointed trial examiner of the Commission,
and scid triel examinerts Report upon the evidence wss
submitted to end filed with the Commission on or about
March 15, 1943, and a copy thereof #as served upon your
petitioners thereaftsr your petitioner filed with the
Commission 1tas exceptions to seaid trial examiner's ro-
port upon the evidence and briefs weres thereafter filed
with the Commlsslion in sald proceedings by your petitioner
and by the sttorney for the Commissionj thereafter the
cause came on for oral nrgumen‘: before the Commission
and W llowing such argument was taken under submission.

4., Thereafter, and on the 27th day of April,

1944, the Commission issued and subsequently served on
the respondents in said proceeding, inocluding your
petitioner, the Commissionts Findings as to the Faots

and Conclusion and its Order to Cease and Desist. A

: R
USP ATL. GA, %000
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copy of seld Findings as to ths Facts =snd C-noclusion
and Order to (esse and Deslist will sppear in the trans-
cript of the record of sald proceseding to be flled here-
tn by the Commission, sand & trus and complete copy of
said Jrder to Ceszse snd Deslat is attechsd hereto,
marked Exnibit A, and made & part hereof.

5. Sald "Report and findings as to the fects"
of said Commiseion are without support in the evidence
received by the Cormmission in seid proceeding; said
"Conclusion® of said Commission in seid proceeding is
not supported by the findings or by the evidence received
by the seid Commission; the order entitled "Order to cease
and desist,™ 20 made by the eaid Commission against ysur
petitioner, is not supported by the record vefore the
said Commission in saild procseding and 1g beyond the
suthority and jurisdiction of said Commisaion.

II.

PACTT AND STATUTES UPON WHICH VCONUE IS iASED.

l. Pstitioner 15, end at all times herein mentioned
was, a corporation organized and existing under the laws
of the Stste of Californis, with its office and prinecipal
place of business locsted &t B37 Brannan Street, San
Trancisco, California, within the jurisdiction of this
Court. Petitioner doas not manufscture sny of the pre-
ducts allesged in the amended ocomplaint hereinsbove re-

ferred to, but is, snd hes been for many years last

L
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1 past, a winder of meterials which it purchases from
2 menufacturers and sonverts into low pressure asbestos
3 pipe coverings, which it sells and causes to be trans=-
4 ported to purchesers located in various stetes.
5 2, %The ststutes under which this Court has
8 Jurisdiction and venue are See. 225, Title 28, U. S.
7 Code (Section 128 of the Judieclal Code, as wmended),
8 and Sec. 45, Title 15, U, 3,00de (Seoc., 8 of the Federal
9 Trade Commission Aet).
10 Sec. 225 Title 28, U. S+« Code, aforesaid, provides
11 in paragraph (e):
12 AThe Circuit Courts of Appeal are
furthsr empowered to enforce, set uside or
13 modify orders of the Federal Tresde Cormission
as provided ‘n Cection 45 of Title 13;"
14
Seetion 45 of Title 15, providea in puragreph {c)
15
in part:
18
"(e¢) Any psreon, pertnarsiip, Or corpor-
17 ation required by an order of the Commission
to ceanze and desist Crom using aay method of
l8 competition to ast or praetice may odbtain a
review of such ordor Iin the circuit court of
19 appesls of the United States, within any oire
2 cult where the msthod of competiti.n or the
z 20 act or practice in gquestionwas used or where
2 such paerson, partnorship or ocorporation residss
= 21 or carries on business, by filing in the court,
= within sixty days from the dute of the ssrvice
= 22 of gueh order, a writtsn petition prayl: g that
Z the order of the Commission ba set aside, A
= 23 eopy of such petition shall be forthwith served
5 upon the Commission, nid theraupon the Commis-
z 24 sion forthwith shull certify and file in the
% eourt a transeript of the antire record in the
5 85 proceeding, including all the evidence taken and
z the report and order of the Cormizsion. Upon such
}) 28 £11ing of the petition and the transeript the court
<
i 8.
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shall have Jjurisdiction of the procsed-

ing and of the question determined theresin,

% u a%

Se Your petitioner does not reside nor carry on
busineszs within the jurisdiction of this Court, nor has
it used therein the me thod of competition or any scts
or praeticcs in question in sald proceeding before the
Commissions but the Jurisdiction of this Court 1is asserted
because 8 majority of the respondents in sald proceeding
before the Commission reside or carry on business within
the juriadiction of this Court and are filing in this
Court their petitions to raviei end set aside said Hrder
to Ceave and Deslst, and bscause the method of compstition
and the acts snd practices in gueation in said proceeding
before the Commission ware used by coertain of said rese-
pondents, 1f st all, within the jurisdlotlon of this Court.

| IIT,

POIRNTS ON #iHICH PIZTITIONER IHTUNDS T9 RELY.

Sald Order to Cessze and Tesist 1s errcneous, im-
proper and unwerranted as to your petitioner on the grounds
and for the reasons following, being the points on which
yowr petitlouner intends to rely, to-wit:

(1) The Order to Cecse and Desist as to your

petitionar'ia not supported or justified by evidense
or any finding or findings of fact, and is erronecus,
contrary to law and wholly void,

(2) The emended complaint in sald proceeding
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boefore the Commission fails to state any
violation of law by your petitioner or the
comnisgion by 1t of any scts upon which the Order
to Cense snd Tesist could be predicated.

(3) %o proof was addﬁced in sald procesd-
ing before the Cormission showing or tending to
sho - that your petitioner has committed any sct
or acts, or engared in any practice or practices
prohibitad undar the provisions of Section § of
the Federsl Trade Commission Act, or warrsnting
izsuance by tho.Commiaalon as to your petitioner
of said Order to Cesse and Desist.

(4) The findings of the Commission ss to
the faots and its esnclusions, to the extenf that
they purport to find end conelude that your petite
ioner had committed or was engaged in any acts,
practices, combination or oconspirscy constituting
unfair methods of competition in cormsrce within
the intent and meaning of Section 5 of the I'ederal
Trade Commission Act, are not supported by
evidence.

(6) The findings of the Commission as to
the fects and 1ti conclusions, to the extent that
they purport to relate to your petitionsr or te
acts or preotices of your petitionsr at any time
or times after August, 1938, are not supported by
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- or conclusion by the Commission, 1f msde, that there
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procesding before the Commisaion as to your petitioner
is that your petiticner boeama‘a sﬁbliééﬁkba under
ths patent therein involved on or about Xovember
20, 1936, that it cancelled said sublicense and dis-
continued use of said patent in August, 1938, and
a statement of 1ts counsel showing its sales on @
delivered price zone basis prior to its entry into
8aid sublicense agreement, & slight modificetion
of said zones while it was a sublicensee and a ree
sumption of 1%s own zonas when it ceased to be a
sublicensee,

(8) Yo evidence was adduced in the proceeding
before the Commission es to your petitioner, or as
to any act or practice of your petitisner, of any
kind or chareacter whatsoever, from and after its
cancellation of, and withdrawal from, said sublicense
agreement in August, 1938; and thera is no svidence

or basis whatsoever to support or justify any finding

is any likelihood,possibility or reasson to spprshend

that your petitioner will, in the future, engage

in any ¢f the aots or practices which the Commission

found and soncludad are nnfalr methods of competition
in come rce, within the intent and meaning of Seotion
8 of the Federal Trade Cormission Act.



SAIAIHIUY IWNUILIYN JHL IV Udandudd i

©C © 9 6 s K O W

MO O NN N N e s b e s s
a o ARV ES S EBEREREEREE LGB

evidence, in that the only evidence addused in the

procesding before the Commission es to your pctit&o' 4
is that your petitinonsr bseame & sublicenses under
the patent therein involved on or sbout November
20, 1936, that it cancelled said sublicense and dis~ ;
continued use of sald patent in August, 1938, and
a statement of its counsel showing iti sﬁlts on a
delivered price zone besis prior to its entry inte
sald sublicense agreement, a slight modifiestion
of Baid zones while 1t was a sublicenses and a ree-
sumption of its own zones when 1t cemsed to boviaﬂ
sublicenseeo.
(8) Yo evidsnce was adduced in the proceeding

before the Commission es to your petitioner, or as

to any act or practige of your petitisner, of any
kind or character whatsoever, from and after 1itsa
cancellation of, and withdrawal from, said sublicense
agreenment in Aucust, 1938; and there is no evidence
or basis whatsoever to support or justify any finding
or conclusion by the Commission, 1f made, that there
is any likelihood,possibility or reason to apprehend
that your petitioner will, in the future, sngage

in any of the acts or practices which the Commission
found and concluded are unnfair ﬁethodl of ecompetition
in oomre rce, within the intvnt and meaning of Seoticn

8 of the Federal Trade Commission Act.

8.
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(7) On the record before the Commission

in said procesding and the proof adduced defore

it, the C&mmianion was vithout authority or

jurisdiction to enter any order respecting

your petitioner other than an order dismissing

the proceeding as to your petitioner.

IV,
PRAYER FOR RELIEF

WHEREFORE, your petitioner prays that this Court

review and set aside said Order to Cease and Desist.

PLAKNT RUBBER & ASB 8STOS WORKS,
a corporation, Petitioner

By

Hermsn Phleger,
111 Sutter Strest,
San Francisco, California.

WW
)7‘7%L Y Theodors R. Meyer,
CQ( ¢ 111 Sutter Street,

San Francisco, Californis.

R. D. taniUll,
913 Southern hullding,
¥ashington, D. C.

DATED: June 20, 1944. Attorneys for Petitioner
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At a regulsr seasion of the Federal Trade comiu_io‘g‘j‘}wht
held at its office in the city of Washington, D, 0., ¥

h .
on the 27th day of April, A. D. 1944, ut ARLOSLoS

COMUISSIONERS 3 ‘ - suniton
Robert B, Preer, Chalirman, R
Garland S. Ferguson, B
Charles H., March, e

Ewin. Lo Dlﬂ',
William A, Ayres,

" ASBESTOS, ASPHALT AND IKSULATION

In the Matter of
ACME ASBESTOS COVERING AKD FPLOORING CONMPANY,

MANUFACTURING COMPANY,
ATLANTIC ASLBESTOS CORPORATICR,
A, H, BENNETT COMPAXY,
THE PHILIP CAREY MANUFACTURING COMPANY,
THE CLARK ASBESTOS COMPANY,
EMPIRE ASBESTO03 PRODUCTS, INC.,
GILLEN-COLE COMPANY,
JOMNS-MANVILLE CORPCRATION,
KEASBEY & MATTISON COMPANY,
L. A. RUBBER & ASIBESTOS WORKS, INC.,
G. A. MaGARTHUR COMPANY,
NORRISTOWH MAGNESIA AND ASREESTOS CONPANY,
W. S. NOTT COWPANY,
PACIPIC ASBESTOS % SUPPLY COMPANY,
PLANT RUBZER & ASBESTOS WORKS,
THE RUBEROID GOMPANKY,
SALL MOUNTAIN COMPANY,
STANDARD ASBESTOS MARUPACTURING COMPANY,
- eorporations; and
DONALD TULLOCH, JR.,
an individual

DOCKET KO. 4613

ORDER TO
CEASE AND DRSIST

o8 06 60 S8 DG 60 G0 04 00 Sb S0 S0 T¢ S Gb SO 08 B0 Ba 0D PO 6 S5 08 0 4 W

This proceeding having been heard by the Pederal Trade
Commission upon the amended complaint of the Commission, the
answeras riled thereto by respondents, teatimony and other evi-
dence in support of and in opposition to the allegations of
said amended complaint taken before an exanminer of the Conm-
mission thsretofore duly designated by 1%, report of the trial
examiner and exceptions thereto, briefs in support of the
amended complaint and in opposition thereto, and oral arguments

EXHIBIT A
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of counsel, and the Commission having made its findings nn.to .
the facts and {te conclusion that said respondents have vioclated
the provisions of Section & of the Federal Trade Commission AeSg

IT IS ORDERED that the corporate respondents Acme Asbestos
Covering end Flooring Companyj Asbestos, Asphalt and Insulatiom
Manufacturing Company; Atlantic Asbestos Corporation; A. H,
Bennett Company; The Philip Carey Manufacturing Company; The
Clark Asbestos Company; Ewmpire Asbestos Products, Inc.j Gillene
Cole Company; Johna-Manville Corporation; Keasbey & Hattlson
Company; L. A. Rubber & Asbeatos Works, Inc.; G. A, NoArthur
Company; Norristown Magnesia and Asbsstos Company; W. 8. Hott
Company; Pacific Asbestos & Supply Company; Plant Rubber &
Asbeatos Works; The Ruberold Company; Sall Mountain Companyj
and Standard Asbestos Manufsoturing Company, their respecstive
officers, agents, snd employees; and respondent Nonald Tulloeh,
Jr.,, his agents, representatives, and employees, 1n or in ocon-
nection with the offering for sale, sale,and distribution of
insulating meteriala (asbestos paper or rollboard, wool felt or
sponge felt paper, corrugated asbeatos paper, high- or lowe
pressure leminated asbestos pipe covering, sheets or blocks,
low-pressure air-cell asbestos pipe covering, sheetla or blocks,
wool felt, antisweat, or frostproof pipe coverings, boiler
jackets, waterproof Jackets, and sccessories usually sold with
the above materials) in commerce, as "commerce™ is defined in
the Federal Trade Cormission Act, do forthwith cease and desist
from entering into, continuing, cooperating in, or carrying out
any planned common course of sction, understanding, agreement,
oombination, or eonspiracy between and among any two Or more of
said respondents, or between any one or more of sald reapondents
sand others not parties hereto, to do or perform any of the
following things:

l. Establishing or maintaining uniforn prices, dise-
counts, terms, or conditions in the sale of 2aid materials,
or in any manner agreeing upon, fixing, or malintaining any
prices, discounts, terms, or conditions of sale at which
such materials are to be sold,

2. Establishing or meinteining uniform differentials
in price applicable to designsted differences in specifica-
tions of said materials or to differences in the type or
quantity of sccessories s0ld with sald nmaterials.

3. Establishing or maintaining any classification of
customers or any method or formula for classifying cus~
tomers used or to be used in determining prices, discounts,
torms, or conditions of sale to purchasers,

4, Continuing the uniform delivered-price zones here~
tofore fixed for making quotations and sales of materials,
or establishing or maintaining any delivered-price mnes
which are similar to those heretofore used in that thelr

-2-
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" use would result in making respondents' delivered = ==~
prices identical despite thelr different costs of
delivery.

S5« Selecting or designating particular locations
to be used as freight equalization points for pricing
purposes, ’

6. Establishing or maintalning an exclusive nethod
(such as f,o,b, i{actory, or f,0.b. factory with freight
equalized, or delivered to destination) for quoting and
pricing a particular masterial or group of materials.

7. Establishing or maintalning any formula for
calculatling unit prices, or for calculating total prices

from unit prices, or using any formules soc established or
maintalned,

f, Haintalning or continuing or aiding or aasisiing
in the naintenance or continuance of the licensing system
and nerchandislng plan heretofore eatablished under and
pursuant to the Toohey patent,

It IS FURTHKR OHDKRED that nothing in this order shall dbe
construei to pronivit the owner or owners of the Toohesy patent
from granting lawful licenses to others to use sald patent, or
to prevent any respondent herein, or others, from taking lawe
ful licenses to use sald patent.

IT T8 FURTHER ORDERKD that respondents shall, within sixty
(60) days after the service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have somplied with this order,

By the Corrtisslion,
SEAL Otis B, Johnson (Signed)

Otls 3. Johnaon,
Secretary,
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United States Cirrnit Court of Appeals
FOR THE SIXTH CIRCUIT

, Clerk of the United States

Circuit Court of Appeals for the Sixth Circuit, do hereby certify

that the foregoing is a true and correct copy of Retltlonto

Review and Set Aside an Order of the Federal
Trade.Commission .« cccooiiieninn.

of said United States Circuit Court of Appeals for the Sixth Circuit,
and of the whole thereof.
IN TESTIMONY WHEREOF, I have hereunto subscribed
my name and affixed the seal of said Court
at the City of Cincinnati, Ohio, this ... 245D

eeensassane

ayof ......5une A DI19kk.

. o AY
Clerk of the U
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