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URITED STATES CIRCUIT COURT OF APPEALS

PETITIOH TO REVIEW AHD SET ASIDE 
AS ORDER OF THE FEDERAL TRADE COVMI"SIOW

To th e  Honorable Judge* o f  th e  U nited S ta te*  C irc u it  
C ourt o f  Appeal* fo r  th e  S ix th  C i r c u i t t

Come* now P la n t Rubber St Asbeatoa Work*, a co r­

p o ra t io n , p e t i t io n e r  h e r e in ,  and f i l e s  t h i s ,  i t *  p e t i ­

t io n  to  review  and t t  s e t  aa ld e  an  Order to  Cease and 

D e s is t o f  th e  F ed e ra l Trade Commission, h e r e in a f te r  

c a l le d  "Commisaion," and r e s p e c t f u l ly  re p re s e n ts  and 

shows to  th e  C o u rtt

I .

HATURB OF PROCEEDINGS AS TO WHICH REVIEW IS SOUGHT 

1* On O ctober 10 , 1941, the Commission issu ed  and 

su b seq u en tly  served  upon the  resp o n d en ts  named th e re in ,  

in c lu d in g  your p e t i t i o n e r ,  i t s  com plain t in  a p roceeding
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befoxe# i t  e n t i t l e d  " In  th e  M atter o f  Acme Aebestoe 

C overing and F lo o rin g  Company, e t  a l . , Docket So.

4 6 1 3 ,” and th e r e a f t e r ,  on December 27 , 1941, ieeued  

and subsequen tly  se rv ed  i t s  amended com plain t in  sa id  

p roceed ing  upon th e  re sp o n d en ts  named th e r e in ,  in c lu d ­

in g  your p e t i t i o n e r ,  i n  v h ic h  i t  vas a l le g e d , among 

o th e r  th in g s , th a t  s a id  re sp o n d e n ts , in c lu d in g  your 

p e t i t i o n e r ,  w ere engaged in  an un law fu l oom bination 

and co n sp iracy  in  connec tion  w ith  the s a le  and d is ­

t r ib u t io n  o f  a sb e s to s  p ipe c o v e rin g , and th a t  the  s ams 

and th e  a c ts  and p r a c t ic e s  th e r e in  a lle g e d  to  have b^en 

com m itted and engaged in  i n  fu r th e ra n c e  th e re o f  were 

u n f a i r  methods o f  co m p e titio n  in  commerce w ith !n  the 

I n te n t  and meaning o f  S eo tlo n  5 o f  the F ed e ra l Trade 

Commiaaion Act* A copy o f  s a id  com plain t and a copy 

o f  a a ld  amended com plaint w i l l  appear In  the t r a n s c r ip t  

e f  th e  re c o rd  o f  sa id  p roceed ing  to be f i l e d  h e re in  by 

th e  Commission.

2 . T h e re a fte r  your p e t l t i o n - r  duly and tim ely  

f i l e d  w ith  th e  Commiaaion i t s  answers to  sa id  com plain t 

and s a id  amended co m p la in t, w here in  your p e t i t io n e r  

ad m itted  th a t  i t  was a w inder o f  low p re s su re  a sb e s to s  

co v erin g  which i t  so ld  and caused  to  be tra n sp o r te d  to  

p u reh ase rs  lo c a te d  in  v a r io u s  s t e t e s ,  end th a t  I t  had 

been  and wae in  co m p e titio n  w ith  o th e rs )  b u t den ied  

th a t  i t  had h in d e red , le s s e n e d , r e s t r i c t e d  o r  f o r e s ta l le d

2 .



co m p e titio n  o r  t h a t  i t  had v io la te d ,  o r  t h a t  th e  

com plain t o r  amended com plain t a ta te d  any v io l a t i o n  

by i t  o f  S e c tio n  5 o f  th e  F ed era l Trade Commietion 

Act« A copy o f  each o f  aa id  answers w i l l  appear in  the 

t r a n s c r i p t  o f  the re c o rd  o f  aa id  p roceed ing  to  be f i l e d  

h e re in  by th e  Commission.

8» T h e re a f te r ,  and a t  v a rio u s  tim es and p la ce s  

from May 4 , 1942, to  and in c lu d in g  February  15, 1945, h ea r­

in g s  on s a id  amended com plain t and the answ ers f i l e d  by 

the  s e v e ra l  resp o n d en ts  th e re to  were h e ld  b e fo re  Bandolph 

P re s to n , a du ly  ap p o in ted  t r i a l  exam iner o f  the  Commission, 

and sn id  t r i a l  exam iner1* B eport upon th e  ev idence was 

subm itted  to  and f i l e d  w ith  th e  Commission on o r  abou t 

March 15 , 1945, and a  copy th e re o f  was se rv ed  upon your 

p e t i t io n e r )  th e r e a f te r  your p e t i t io n e r  f i l e d  w ith  th e  

Commission i t s  ex cep tio n s  to  s a id  t r i a l  exam iner*a r e ­

p o r t  upon th e  ev idence and b r i e f s  were t h e r e a f t e r  f i l e d  

w ith  the Commission in  s a id  p roceed ings by your p e t i t io n e r  

and by th e  a t to rn e y  fo r  th e  Commiesion| t h e r e a f t e r  the 

cause came on f o r  o r a l  argument b e fo re  the  Commission 

and ib l lo v in g  such argum ent was tak en  under subm ission*

4* T h e re a f te r ,  and on the 2 7 th  day  o f  A p r i l ,

1944, th e  Commission Issu ed  and su b seq u en tly  served  on 

th e  resp o n d en ts  in  s a id  p ro ceed in g , in c lu d in g  your 

p e t i t i o n e r ,  th e  Commission*« F ind ings a s  to the F ae ts  

and C onclusion and i t s  Order to  Cease and D esis t*  A

. .  . .. - . . .  - -  * rt f ' ; . ;  ' . I -  ■* r , - V i i  ’• ^  ■' '

5 »
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1 copy o f  s a id  F ind ings as to  th e  F ac ts  &nd Conclusion 

and Order to  Cease and D e s is t  w i l l  appear in  th© t r a n s ­

c r i p t  o f the re c o rd  of sa id  p roceed ing  to  be f i l e d  h e re ­

in  by th e  Commission, and a tru e  and com plete copy o f 

sa id  Order to  Cease and D e s is t i s  a t ta c h e d  h e re to , 

marked E x h ib it A, and made a p a r t  hereof*

5« S aid  "Report and f in d in g s  as to  the f a c ts "  

o f  s a id  Commission a re  w ith o u t su p p o rt in  the evidence 

re c e iv e d  by the  Commission in  s a id  p ro ceed in g ; s a id  

"C onclusion" o f  sa id  Commission in  s a id  p roceeding  i s  

no t supported  by the f in d in g s  o r by the evidence rece iv ed  

by th e  s a id  Coranission; the o rd e r  e n t i t l e d  "Order to  cease 

and d e s i s t , "  so made by th e  sa id  Commission a g a in s t  your 

p e t i t i o n e r ,  i s  no t supported  by the reco rd  b e fo re  the 

s a id  Commission in  s a id  p roceed ing  and i s  beyond the

a u th o r i ty  and J u r is d ic t io n  o f  s a id  Commission.

I I .

FACTS AMD STATUTES UPON iTHICH VCNUE IS fctfSED.

1 . P e t i t io n e r  i s ,  and a t  a l l  tim es h e re in  m entioned 

was, a c o rp o ra tio n  o rg an ized  and e x is t in g  under th e  laws 

o f the  S ta te  o f  C a l i f o rn ia ,  w ith  i t s  o f f i c e  and p r in c ip a l  

p lace  o f  b u s in e ss  lo c a te d  a t  537 Brannan S t r e e t ,  San 

F ra n c isc o , C a l i f o rn ia ,  w ith in  th e  J u r i s d ic t io n  o f  t h i s  

C o u rt. P e t i t io n e r  does n o t m anufacture any o f  th e  p ro ­

ducts a l le g e d  in  the  amended oom plain t hereinabove» r e ­
fe r re d  to ,  b u t i e ,  and has been fo r  many y ea rs  l a s t

4.
U S P  A T I . O A .
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1 p a s t ,  a  w inder o f  m a te r ia ls  which I t  purchases from

2 m anufactu rers and co n v e rts  in to  low p re ssu re  a sb e s to s

3 p ipe  co v e rin g s , which i t  s e l l s  and causes to  b e  t r a n s -

4 p o r te d  to p u rch ase rs  lo c a te d  In  v a r io u s  s ta te s *

5 2« The s ta tu te s  under whloh th is  C ourt has

6 ju r i s d ic t io n  and venue a re  See* 225, T i t l e  28 , tf. S*

7 Code (S ec tio n  128 o f  th e  J u d ic ia l  Code, es «mended) ,

8 and See* 45, T i t l e  15 , U* 3 . Code (Sec* 5 o f  th e  F ed e ra l e

9 Trade Coauaiesion Aet)*

10 Sec* 225, T i t l e  28 , U* 5 .  Code, a fo re s a id , p rov ides

11 in  paragraph  ( e ) i

12

15
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"The C i r c u i t  C ourts o f  Appeal a re  
f u r th e r  empowered to  e n fo rc e , s e t  a s id e  o r  
modify o rd e rs  o f  the F ed era l Trade Conmisslon 
as p rov ided  in  S e c tio n  45 o f  T i t le  15 ; n

S ec tio n  45 o f T i t l e  15 , p rov ides in  parag raph  (c)

in  p a r t :

" (c )  Any p e rso n , p a r tn e rs h ip , o r corpor* 
a t io n  re q u ire d  by an  o rd e r o f  the Commission 
to  cease and d e s i s t  from using  any method o f 
co m p etitio n  to  a o t o r  p ra c t ic e  may o b ta in  a 
review  o f  suoh o rd e r  in  the c i r c u i t  c o u r t o f 
ap p ea ls  o f  the U nited S ta te s ,  w ith in  any c i r ­
c u i t  where the method o f  co m p etitio n  o r  the 
a c t  o r  p r a c t ic e  in  q u e s tio n w a a  used o r  where 
such p e rso n , p a r tn e rs h ip  o r  c o rp o ra tio n  r e s id e s  
o r  c a r r i e s  on b u s in e s s ,  by f i l i n g  in  th s  c o u r t ,  
w ith in  s la ty  days from th e  date  o f  t h e  s e rv ic e  
o f  sueh o rd e r ,  e w r i t te n  p e t i t i o n  p ray in g  th a t  
th s o rd e r  o f  th e  Commission be s e t  a s id e*  A 
eopy o f  sueh p e t i t i o n  s h e l l  be fo r th w ith  served  
upon th e  Commission, und thereupon th e  Commis­
s io n  fo r th w ith  s h a l l  o t r t i f y  and f i l e  In  th e  
c o u rt a  t r a n s c r i p t  o f  the e n t i r e  re co rd  in  the  
p ro ceed in g , In c lu d in g  a l l  th e  evidence tak en  and 
the r e p o r t  and o rd e r  o f  the C o m m i s s i o n *  U p o n  suoh 
f i l i n g  o f  th e  p e t i t i o n  end the  t r a n s c r ip t  the o ou rt

5*
U S P  A T L . O A .
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1 • h a l l  have J u r i s d ic t io n  o f  th o  p roceed­
in g  and o f  th e  q u es tio n  determ ined th e re in ,
* »

3» Tour p e t i t io n e r  doe* n o t r e s id e  nor c a rry  on 

b u s in e ss  w ith in  th e  j u r i s d ic t io n  o f  t h i s  C o u rt, nor has 

i t  used th e r e in  th e  osthod  o f  co m p e titio n  o r  any a c ts  

o r  p r a c t ic e s  In  q u e s tio n  in  s a id  p roceed ing  b e fo re  the 

Commission) b u t the  J u r is d ic t io n  o f  t h i s  Court i a  a s s e r te d  

because a m a jo r ity  o f  the resp o n d en ts  i n  s a id  proceeding  

b efo re  th e  Commission re s id e  o r  c a r r y  on b u s in e ss  w ith in  

the ju r i s d ic t io n  o f  th is  C ourt and a re  f i l i n g  in  th is  

Court t h e i r  p e t i t io n s  to  review  and s e t  a s id e  s a id  Order 

to  Ce&ae and D e s is t ,  and because th e  method o f  co m p etitio n  

and the  a c ts  and p r a c t ic e s  i n  q u e s tio n  In  sa id  p roceed ing  

b e fo re  th e  Commission were used by c e r t a in  o f  s a id  r e s ­

p o n d en ts , i f  a t  a l l ,  w ith in  the J u r i s d ic t io n  o f  t h i s  Court*

I I I .

FOISTS ON ¡HITCH PSTITI jNER INTENDS TO RKLY.

S aid  Order to  Cease and D e s is t  i s  e rro n eo u s , im­

p ro p er and unw arranted  aa to your p e t i t i o n e r  on the grounds 

and fo r  tho reaso n s  fo llo w in g , b e in g  th e  p o in ts  on which 

your p e t i t io n e r  in te n d s  to  r e l y ,  to - w i t t

(1) The Order to  Cease and D e s is t  a s  to  your 

p e t i t io n e r  i s  n o t supported  o r  J u e t l f l e d  by evidence 

o r  any f in d in g  o r  f in d in g s  o f  f a c t ,  and i s  e rro n eo u s , 

c o n tra ry  to  low and w holly v o id .

(2) The amended com plain t in  s a id  p roceed ing
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b efo re  th e  Commission f a l l s  to  s t a t e  any 

v io la t io n  o f  law by your p e t i t io n e r  o r th e  

commission by I t  o f  any a o ts  upon which the Order 

to  Cease and D e s is t cou ld  be p red ica ted *

(3) So p ro o f  was adduced in  s a id  p roceed­

in g  b e fo re  th e  Commission showing o r  te n d in g  to  

she • t h a t  your p e t i t i o n e r  has committed any s e t  

o r  a c t s ,  o r  engaged in  any p r a c t ic e  o r  p ra c t ic e e  

p ro h ib ite d  under the p ro v is io n s  o f  S ec tio n  & o f 

the F ed era l Trade Commission A ct, o r  w a rran tin g  

issu an ce  by the  Commies io n  as to  your p e t i t io n e r  

o f  s a id  Order to  Cease and D esist*

(4) The f in d in g s  o f  the Commission as to 

the  f a c ts  and i t s  co n c lu s io n s , to th e  e x te n t th a t  

t$ ey  p u rp o rt to  f in d  end conclude th a t  your p e t i t ­

io n e r  had com mitted o r  was engaged in  any a c t s ,  

p r a c t i c e s ,  com bination  o r  co n sp iracy  c o n s t i tu t in g  

u n fa ir  methods o f  co m p e titio n  in  coctmaroe w ith in  

the in t e n t  and meaning o f  S ec tio n  5 o f  the F ed era l 

Trade Commission A ct, a re  n o t supported  by 

evidence*

(6) The f in d in g s  o f  the Commission as to  

th e  f a c t s  and i t s  c o n c lu s io n s , to  the e x te n t th a t  

they  p u rp o rt to  r e l a t e  to  your p e t i t io n e r  o r  to  

ac t«  o r  p re o tlc e e  o f  your p e t i t i o n e r  a t  any tim e 

o r tim es a f t e r  A ugust, 1938, a re  n o t supported  by
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2 p roceed ing  b e fo re  th e  Corollas io n  as to  y o u r p e t i t io n e r  

I s  th a t  your p e t i t io n e r  became a su b lic e n se e  under 

the  p a te n t  th e r e in  involved on o r  about November 

20 , 1936, t h a t  i t  c a n ce lled  s a id  sublicensee and d i s ­

con tin u ed  use o f  sa id  p a te n t  in  A ugust, 1938, and 

a s ta tem en t o f  i t s  counsel showing i t s  s a le s  on a 

d e l iv e re d  p r ic e  sons b a s is  p r io r  to  i t s  e n t ry  in to  

s a id  su b lic e n se  agreem ent, a s l i g h t  m o d if ic a tio n  

o f  s a id  zones w hile  i t  was a su b lic e n se e  and a r e -  

aun p tlo n  o f  I t s  own zones when I t  ceased  to  be a 

s u b lic e n s e e .

(6) No evidence was adduced in  th e  proceeding  

b e fo re  th e  Commission as to  your p e t i t i o n e r ,  o r as 

to any a c t  o r  p r a c t ic e  o f  your p e t i t i o n e r ,  o f  any 

k in d  o r  c h a ra c te r  w hatsoever, from  and a f t e r  i t s  

c a n c e l la t io n  o f ,  and w ithdraw al from , s a id  su b licen se  

agreem ent in  A ugust, 1938j and the~e i s  no evidence 

o r  b a a ia  w hatsoever to su p p o rt o r  j u s t i f y  any f in d in g  

o r  co n c lu sio n  by the Commission, i f  made, th a t  th e re  

ia  any l ik e l ih o o d ,p o s s ib i l i ty  o r  rea so n  to apprehend 

th a t  your p e t i t io n e r  w i l l ,  i n  th e  f u tu r e ,  engage 

in  any o f  th e  eo ta  o r  p ra c t ic e #  which th e  Commission 

found and eoncludad a re  u n f a i r  Methods o f  com petition  

in  com» r o e ,  w ith in  th e  in t e n t  and meaning o f  S eo tion  

3 o f  th e  F e d e ra l Trade Commission A ot.



ev id en ce , In  th a t  the  on ly  evidence adduced in  the

proceed ing  b e fo re  th e  Commission as to  your p e t i t i o n ^
, ’ * ■

i s  th a t  your p e t i t io n e r  became a su b licen see  under 

the  p a te n t th e re in  Involved  on o r  about flbvesfcer 

2 0 , 1936, t h a t  i t  c a n o e lled  s a id  su b licen se  and die*  

con tinued  use  o f  s a id  p a te n t  in  A ugust, 1938, and 

a s ta tem en t o f  i t s  co u n se l shoving i t s  s a le s  on a 

d e liv e re d  p r ic e  sons b a s is  p r io r  to  i t s  e n t ry  In to  

s a id  su b lic en se  agreem ent, a s l i g h t  m o d if ic a tio n  

o f  s a id  cones w hile  i t  vas a su b licen see  and a

sum ption o f  i t s  ovn zones when I t  ceased to  be a 

su b licen see*

(6) No evidence was adduced in  the  proceeding  

b e fo re  the  Commission as to  your p e t i t i o n e r ,  o r  as 

to  any a o t o r  p r a c t ic e  o f  your p e t i t i o n e r ,  o f  any 

k ind  o r  o h a ra e te r  w hatsoever, from  and a f t e r  i t s  

c a n c e l la t io n  o f ,  and w ithdraw al from , sa id  su b lic e n se  

agreem ent in  A ugust, 1938; and th e re  i s  no evidence 

o r  b a a ia  w hatsoever to  su p p o rt o r  ju s t i f y  any f in d in g  

o r  conclusion  by the Commission, i f  made, th a t  th e re  

i s  any l ik e l ih o o d ,p o s s lb i l i ty  o r  reaso n  to apprehend 

th a t  your p e t i t i o n e r  w i l l ,  i n  th e  f u tu r e ,  engage 

in  any o f  th e  a c ta  o r  p r a c t ic e s  which the Commission 

found and concluded a re  u n f a i r  methods o f  co m p e titio n  

in  ©on*» ro e ,  w ith in  th e  i n t e n t  and meaning o f  S ec tio n  

5 o f  th e  F ed e ra l Trade Commission Act*
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(7 ) On tha re c o rd  b e fo re  th e  Co wale «Ion 

In  « a id  p ro ceed in g  and th e  p ro o f adduoed befo re  
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U1TIT8D TSTATB»
BEFORE FEDERAL TRADE COMMISSIOH

«3 A*
At * r e g u la r  se ss io n  o f  th e  F e d e ra l Trade Contai sa lo n , 

h e ld  a t  i t s  o f f ic e  in  th e  c i t y  o f  W ashington, D. '** *®M. 
on th e  2 7 th  day of A p r i l ,  A» D. 1944,

COMMISSIONERS 2
R obert E, F re e r ,  Chairman, 
G arland S . F erguson , 
C harles H, March.,
Ewln L, D av is ,
W illia n  A, A yres,

>• ï î  a «beat* 
...■■.¿iiAation

In  the  M atter o f

ACME ASBESTOS COVERING AKD FLOORINO COMPANY, 
ASBESTOS, ASPHALT AKD INSULATION 

MANUFACTURING COMPANY,
ATLANTIC ASBESTOS CORPORATION,
A. H. BENNETT COMPANY,
THE PHILIP CAREY MANUFACTURING COMPANY,
THE CLARK ASBESTOS COMPANY,
EMPIRE ASBESTOS PRODUCTS, INC.,
O ILLEN-COLE COMPANY,
JOHNS-ilANVILLS CORPORATION,
KEASBEY ft MAT TISON COMPANY,
L. A. RUBBER it ASBESTOS WORKS, IN C.,
G. A. MaoARTHUR COMPANY,
NORRISTOWN MAGNESIA AND ASBESTOS COMPANY,
W, S, NOTT COMPANY,
PACIFIC ASBESTOS ft SUPPLY COMPANY,
PLANT RUB3ER ft ASBESTOS WORKS,
THS RÜBEROID COMPANY,
SALL MOUNTAIN COMPANY,
STANDARD ASBESTOS MANUFACTURING COMPANY, 

c o rp o ra tio n s ; and 
DONALD TULLOCH, JR ., 

an in d iv id u a l

DOCKET NO, 4615

ORDER TO 
CEASE AND DESIST

T hie p roceeding  hav ing  been h ea rd  by th e  F ed era l Trade 
Commission upon the  amended com plain t of th e  Commission, the  
answ ers f i l e d  th e re to  by reep o n d en ta , testim ony  and o th e r  e v i­
dence i n  support of and in  o p p o s it io n  to  the  a l le g a tio n s  o f  
s a id  amended o o n p la in t tak en  b e fo re  an exam iner of the Com­
m issio n  th e re to fo re  d u ly  d e s ig n a te d  by I t ,  r e p o r t  of the t r i a l  
exam iner and ex cep tio n s th e r e to ,  b r ie f s  in  support o f th e  
amended com plaint and in  o p p o s itio n  th e r e to ,  and o ra l  argum ents

EXHIBIT A



of co u n se l, and th e  Commission hav ing  made i t s  f in d in g s  a s  to  ^  
th e  f a c t s  and i t s  oono lusion  th a t  s a id  responden ts  have v io la  
th e  p ro v is io n s  o f  S e c tio n  5 o f  th e  F e d e ra l Trade C o m iss io n  M ty

XT IS  OKDERKD t h a t  th e  co rp o ra te  resp o n d en ts  Acne A sbestos 
Covering and F lo o rin g  Company; A sb esto s , A sphalt and In s u la t io n  
M anufacturing Company; A t la n t ic  A sbestos C o rp o ra tio n ; A. H. 
B ennett Company; The P h i l ip  Carey M anufacturing Company; The 
C lark  A sbestos Company; Umpire A sbestos P ro d u c ts , I n c . ; G ille n -  
Cole Company; Johna-M anvllle C o rp o ra tio n ; Keasbey H M attison  
Company; L« A* Rubber & A sbestos Works, Xno«; 0 ,  A, McArthur 
Company; M orristown Magnesia and A sbestos Company; V« S. Mott 
Companyj P a c if io  A sbestos & Supply Company; P la n t Rubber h 
A sbestos Works; The R uberoid  Company; B a ll Mountain Company; 
and S tandard  A sbestos M anufacturing Company, t h e i r  re sp e c tiv e  
o f f i c e r s ,  a g e n ts , and em ployees; and responden t Donald T u lloch , 
J r « ,  h is  a g e n ts , r e p r e s e n ta t iv e s ,  and em ployees, in  o r in  con­
n e c tio n  w ith  th e  o f f e r in g  f o r  s a l e ,  s a le ,a n d  d i s t r ib u t io n  o f 
in s u la t in g  m a te r ia ls  (a s b e s to s  paper o r  ro llb o & rd , wool f e l t  o r 
sponge f e l t  p a p e r, co rru g a te d  a sb e s to s  p ap e r, h ig h -  o r  low- 
p re s su re  lam inated  a s b e s to s  p ipe  co v e rin g , sh e e ts  o r  b lo c k s , 
lo w -p ressu re  a i r - c e l l  a s b e s to s  p ipe co v e rin g , s h e e ts  o r  b lo ck s, 
wool f e l t ,  a n t is w e a t,  o r  f ro s tp ro o f  p ipe co v e rin g s , b o i le r  
ja c k e t s ,  w aterp roof ja c k e t s ,  and a c c e s s o r ie s  u s u a l ly  so ld  w ith  
th e  above m a te r ia ls}  i n  commerce, a s  "commerce" i s  d e fin e d  in  
th e  F ed e ra l Trade Commission A ct, do fo r th w ith  cease  and d e s is t  
from  e n te r in g  in t o ,  c o n tin u in g , co o p e ra tin g  i n ,  o r  c a rry in g  out 
any p lanned  common co u rse  of a c t io n ,  u n d e rs tan d in g , agreem ent, 
com bination , o r  co n sp iracy  between and among any two o r  more o f 
ea ld  re sp o n d en ts , o r  betw een any one o r  more o f  e a ld  responden ts 
and o th e re  n o t p a r t i e s  h e r e to ,  t o  do o r  perform  any o f  the 
fo llo w in g  th in g s ;

1 . E s ta b lis h in g  o r m a in ta in in g  un iform  p r ic e s ,  d i s ­
c o u n ts , te rm s, o r  co n d itio n s  in  th e  s a le  of s a id  m a te r ia ls ,  
o r  in  any manner ag ree in g  upon, f ix in g ,  o r  m a in ta in in g  any 
p r ic e s ,  d is c o u n ts , te rm s, o r  c o n d itio n s  of s a le  a t  which 
such m a te r ia ls  a re  to  be sold«

2 . E s ta b lis h in g  o r m a in ta in in g  uniform  d i f f e r e n t i a l s  
in  p r ic e  a p p lic a b le  to  d e s ig n a te d  d if fe re n c e s  in  s p e c if ic a ­
t io n s  o f  s a id  m a te r ia ls  o r  to  d if f e r e n c e s  in  the type o r 
q u a n ti ty  o f  a c c e s s o r ie s  so ld  w ith  s a id  m a te r ia ls .

3« E s ta b lis h in g  o r m a in ta in in g  any c l a s s i f i c a t i o n  of 
custom ers o r  any method o r  form ula f o r  c la s s i fy in g  cus­
tom ers used o r to  be used in  d e te rm in in g  p r ic e s ,  d isc o u n ts , 
to r s » ,  or c o n d itio n s  o f s a le  to  pu rchasers«

A. C ontinuing th e  uniform  d e l iv e re d -p r ic e  zones h e re ­
to fo re  fix ed  fo r  making q u o ta tio n s  and s a le s  o f m a te r ia ls ,  
o r  e s ta b l i s h in g  o r m a in ta in in g  any d e l iv e re d -p r ic e  ® nes 
which a re  s im ila r  to  those  h e re to fo re  used in  th a t  th e i r
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use would p e w i t  in  making re sp o n d e n ts ' d e liv e re d  
p r ic e #  id e n t i c a l  d s s p i te  t h e i r  d i f f e r e n t  cost*  oT 
d e liv e ry *

5* S e le c tin g  o r d e s ig n a tin g  p a r t i c u l a r  lo c a tio n *  
to  be used  a s  f r e ig h t  e q u a l is a t io n  p o in ts  f o r  p r ic in g  
purposes*

6* E s ta b lis h in g  o r  m a in ta in in g  an e x c lu s iv e  method 
(such as f * o .b .  f a c to ry , o r  f*o*b . f a c to r y  w ith  f r e ig h t  
e q u a lis e d , o r  d e l iv e re d  to  d e s t in a t io n )  f o r  quo ting  and 
p r ic in g  a p a r t i c u la r  m a te r ia l  o r  group o f  m a te ria ls*

7. E s ta b lish in g  o r m a in ta in in g  any form ula fo r  
c a lc u la t in g  u n i t  p r ic e s ,  o r  f o r  c a lc u la t in g  t o t a l  p r ic s s  
from u n i t  p r ic e s ,  o r  u sin g  any form ula so e s ta b lis h e d  o r 
m a in ta in ed .

B, M ain tain ing  o r  co n tin u in g  o r a id in g  or a s s i s t i n g  
in  th e  m aintenance o r  con tinuance o f  the  l ic e n s in g  system  
and m erchandising p lan  h e re to fo re  e s ta b l i s h e d  under and 
p u rsu an t to th e  Toohey paten t*

IT IS FURTHER ORDERED th a t  noth!rig  i n  t h i s  o rd e r  s h a l l  be 
co n s tru ed  to  p r o h ib i t  the  owner o r  owners o f  the Toohey p a te n t 
from g ra n tin g  law fu l l ic e n s e s  to  o th e rs  to  use s a id  p a te n t ,  o r  
to  p rev en t any responden t h e r e in ,  o r  o th e r s ,  from ta k in g  law­
f u l  l ic e n s e s  to  use  sa id  p a te n t .

IT IS FURTHER ORDERED th a t  resp o n d en ts  s h a l l ,  w ith in  s ix ty  
(60) days a f t e r  th e  se rv ic e  upon them o f t h i s  o rd e r , f i l e  w ith  
tb s  Commission a r e p o r t  in  w ri t in g  s e t t i n g  f o r th  in  d e t a i l  th e  
manner and f o r a  in  which they  have com plied w ith  th i s  order*

By the  Commission.

S E A L  O tis  B* Johnson (Signed)

O tis  B. Johnson,
S e c re ta ry ,
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Iniirii States (Etrrmi ©curt of Appeals
FOR THE SIXTH CIRCUIT

T J .  H. iien z ies
I , ........................................................ , Clerk of the United States

Circuit Court of Appeals for the Sixth Circuit, do hereby certify

that the foregoing is a true and correct copy of
Review and Set Aside an Order of th e  F ed era l 
TVrade •. Commi- s s i  on-............................................................

in the case of , .? l^ .t  ..Rubber A sbestos ..Works,.......

vs.

Federal. Trade Commission

No. ...... , as the same remains upon the files and records

of said United States Circuit Court of Appeals for the Sixth Circuit, 

and of the whole thereof.

In T estimony Whereof, I have hereunto subscribed 

my name and affixed the seal of said Court 

at the City of Cincinnati, Ohio, this 

fay o f ............f**?.®.................., A. D. 19.44.*

Clerk of the United States Cip So[urt of Appeals 
1 the Sixth Circuit.

y«P ATL, OA.


