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¢ "Outlook” has Changed!

” you noticed on the front cover, our "Outicok” has changed!

No assacistion can zlford to siay the same forever, It must move aggressively forward to meet today’s needs, always
ping i mind vesterday’s iessons and tomorrow’s challenges. The energy crisis swept us into a new era. Cur outicok
yroadened as insulation contractors work together to increase energy conservation.

The new cover dasign ls intanded to reflect the insulatiop industry's expanded outiook. We hope it tauses all NICA
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e nbers to refiect on how they can become more active participants in the new, aggressive apirit of the association.
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Our Job
Safety Law
Should Say
What It

Means ~

By Robert D. Moran, Chairman, Occupational

Safety and Health Review Commissaon
Rezrinted from Maticn's Business

in 1970, Congress endcted a law (o protec? (he
health and safsty of Amersicarr workers.

Surefy, no one could quarrel with thar. Yer the
‘aw was grested instantly with a chorus of boos
and a barrage of brickbais.

Nor has lime stilled sts critics. Today, aimost
four years Jater, the Occupational Safety and
Health Act has about as many warm friends as
acne has.

Why did iegrsiation so weii intended misfire so
badgiv?

in this article. an expert §gives nis answer. A 18
nead of an independent agency created by
Congress {o fiear :md decide :x.,oﬂa!“ frorm uiings
by Occupational Saiety and Heailh Administfation
fnspectors

It is generally agreed that the objectives &f the
Oceupational Safety and Healtn Act of 1970 can
be fully achieved only when all employers are
persuaded to comply voluntarlly with its require-
ments. -.

i share this oetief

But 1 also peliave that many of the existing job
safory s:andards, as written, daon’t clarify w
Tiust be done (o achieve comgisance.

Before | get down o specific cases, let me state
what | think tnhese standards shouid do .

A standard 15 developed—and promuigated—
becauss of :he existence or the potential
existence of a condition that's dangercus to the
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afety or health of workers. The nurpose of the
ard is to tell e”npéoyers what they mystdotg
iminate,  reduce or prevent tha  hazardous
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Experience has sho-.-vn i
dangerouys 10 work as a ,cai:*: the Goldss
dges ke it. The hazard
several hL’iuied fzetto
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almost certamn Geath.

Wa know this hazard could be recuced if a nét,
capable of catching falling werkers, were strung
under the bndge. Or else, If we reauirsd o
nainters to wear safety belts hitcheg in such 4
manner that a fall wouldn’t mean a plunge into the
deoths of the strait that the bridge spans.

Now, writing a saiety standayd for inig st d
insuwrmauntan'e  problem. The  nazard He ué
urevented s fa Hn‘g from the bridge i¢ he walef
oelow. The standard shoule specify wnat must B8
done to prevent the fail or to interrupt it before it
can cause injury or death.

We, therefore, can see that there are two rathef
basic ingredients which are essential to 2vélY
valid job safety and nealth stancard;

First, igentify the hazard.

Sacond, spacify whnal must be doi
its occurrangs.,

.U) 2

on ~pevent
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incluged thase 1m0 fUIS2

If all standarcs s
mentals in understandaoig ianguage. | 37 “"’1“
the number of job safety ingpections whiC? "35“;
in citations for alleged viciat-ons therecf ¥ weould
dramaticaiiy reduced. )

And that. of course, is what everybodY wants
More complianca and fewer viotations.
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Even if the Labor Department's Qccupational
Safety and Health Administraticn (OSHA) tripied
its staff of inspectors, a rather untikely prospect,
they could :nspect only 10 percent .of America's
workplaces—and do so only once a year. This
wouldn’t go far enough toward achieving the Act's
purpose of eliminating injuries and diseases
which workers receive from their jobs.

The vast majority of America’s employers don’t
want their employess hurt and don't want to
violate the law.

iddles for the empioyer

So OSHA hopes for voiuntary compliance with
federal job safety and heaith standards. But far
too many standards are, to paraphrase Winston
Churchill, “riddles wrapped in mysteries inside
enigmas.” They don't give the emplover even a
nebulous suggestion of what he should do to
protect his semployees from whatever-it-is, alsg
left unexplained which “soresants a hazard to
their safety and health.

For exampie, what does th following standard
tell you to do in order to avoid conditions at your
place of employment which are potentially
hazardous?

‘NO contractor or subcontractor . shall
require any iaborer hanic. toworkin
surrcundings orunder any working conditions
wnich are unsanitary. hazardous or danderous
to his health or safaty.”

These are ‘audable sentiments, out nowhers
does the standard hint at what these unsanitary,
hazardous or dangerous conditions might be.
Apparently, that has been ieft to the emplayer to
Juess, and for O5hA [0 decree with hindsight, if
he guesses wrang.

With this sort of direction, the most safety-
Siniscious emeioyer could have no idea what to do
to meet the racyirements, Perhaps, such a
stangard can ba comoiied with by saying “Amen”
and hoping for the best.

Unfortunately, however, OSHA has Issued at
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feast one citation against an emplo.,e” <
alleged faiiure to satisfy this standard’ Bro °"-f§;
2 $500 penalty. His alleged offense waq ;2%
employees were “required to work yp %
unsupported concrete placing pipeling » " &
Clearly, there isn't an employer i, ‘he o %
who can Jook at this standard and kKnow t:;%
telis him to keep his employees out from %
unsupported concrete piacing pipeiines, %
Fortunately, in this case. the empioya, . &
tested the charge and ‘he Review Commise
dismissad it. But this standard I3 stily on e
Dooks and | wouldn't be the least bit Surpnsed;t_
see OSHA use it aqain—andg in 2 C238 wie
doesn't involved unsupported concrete mng
pigeiings, i
What can happen when someone {akes stan
which he thinks meat the requirements of Gne of '
these vague standards was filusiratea in 4 casa

dacided ty the Commission tast Avguss,

3
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“Other maans”

The standard prohibita an emplcyse from
warking “in such oMy 1o any part of an
electric puwer circuit that he may contzct the
same in the course of his work unless the
employee’is crotected aga nsi elecir '
de-energizing the ooyl A
quarting ¢ by off
means....

In this case an smpoyses spircad 5 e stacinsal
power lire, a iine neither owned nor coniroi.ed ?‘!
nis employer, and in performing this job A2
protected himseif from shock by placing 2 prece
of plywood on the grounc and standing on 17 wiile
he mada the spiics.

The means he chosa were successful. since n
stfferec -no il effects. OSHA chargat
employer with a violation becauss the soiice w3
ailegedly made in a manner nconsigtent T 1
standard’'s requirements )

This cnarge, of course, was the result X
hindsight. OSHA gave no unt in advance &
plywood was not a means cf cotaining ef°gotive
insuiation when splicing wire.

It seems to me thar when a standard 5
lists “other means” as an acseptsble critenen

Jf
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meeting its requirements, and does not precisely

list or limit the “other means’ contemplated, that
standard provides no guidance for employers who
want to know what OSHA expects them "voiun-
tarity" to do.

it we don't get more specific, no one will know

what will and what won't prevent the existence of
the hazard. In addition, the employer is left at the

mercy of the inspector whose interpretation of
what constitutes “other means” is never known in
advance and wifl, of course, vary from inspectaor to
inspector,

In this particutar case, OSHA claimed, in effect,
that the standard meang the guarding shall be by
using effective insuiation or other methods as
determined by whatever OSHA inspector condycts
the investigation,

There is no way under the sun that*an emplioyer
can voluntarily comply with a standard applied in
this manner.

Before voluntary comgliance can Become fully
realized, OSHA wiil have to heed the words of
Benjamin Cardozg, the famed Jurist, who stated in
a decision issued over 50 years ago: “a
prohibition so indefinite as to be uninteliigible js
not a prohibition by which conduct oan be
governad. It is not a rule at all; it is Merely
exhortation and entreaty.”

(Almost) anything goes

Let me turn now 1o one of OSHA's favorite
standards—it must be a favorite for it turns up in
80 many of our cases. This particular standard i
So nebulous that almost anything i1s covered by its
umbra, tapologize for asking you to read itin full,
but one has to see its full text to appreciate its al)-
encompassing richness:

“Protective equipment, including personaj
protective equipment for eyes, face, head and
extremities, protective Clathing, respiratory
devices and protective shieids anc oerriers,
shall be previded, used ang Mmaintainad in g
sanitary and refiakle coneiticn wherever it is
necessary by reason of hazards of protesses
Or environment, chemical hazards, radip-
logical hazards or mechanical irritants en-
Countered in a manner capable of causing
infury or impairment in the function of any
bart of the body through absorption, inha-
lation or physical ¢ontact,” . _

What do you think it tells us to do?

! have no idea—and | don't think OSHA couyid
tell you. sither, before an inspection, citation,
complaint, hearing and PoOst-hearing brief,

Some people may read it and concluda i
r@quires that harg hats be worn by construction
workers. 8ut can you be sure it doesn't also
require sometning eise? | submit that therz isn't a

24

person on earth who cap be certain he is
compliance with the requirements of this st;
at'any particujar point of time,

If you have some knowledge of Profeg
basebali, footbatt, hockey or basketbay _
which must comply with thijs standard~Ca
be sure that aj empioyees (players) are alw;
full compliance? How about umpires, referge
other officials?

Once you are satisfied with Your answay, p
consider circus performers: the high-wi
trapeze artist or the lion tamer,

\

f you are a farmer or lifequard or o
employee whao works out-of-doors, what

needed from other “hazards of . ., envircnment'
SucCh as rain, wing, Snow, ice, air noliutinn?

The answers to these questions are difficult,
Dut bear in ming that an smployer wno comes up
with wrong answers is subject to monstan |
Penaities.

This particutar Standard nag already bHeen
appiied in one case ‘#hich has been dacided oy ing
Review Commission,

An QSHA inspector looked at a freight-loading
cperation at one empleyers terminal. He then
made an ad hoc¢ and, 1 think, purely subjective
determination that there was “a hazard of
environment” {boxes of freight that might be
dropped and wheels of various kinds of material-
handling equipment that could possibly roil -ovet
SOMeone’s toes) for whicn “extremities” (feell
required “crotective equipment,”

He said that meant safety shoes, but although
thare are many different xinds of safety shogs fe
didn’t get more specific, .

Thus, although “freight” and “wheels,” *‘feet
and “safety shoes” are nownhere mentioned in g
standard, OSHA charged that the empiovel
violated its requirernents because the empioyees
did not have their feet Covered by safety shoes.
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Due process is your due

Now you've all heard about the due process
ctause of the Constitution. It requires that a
potential offender have fair warning that the
conduct he engages in is a violation pf Jaw. To
me, the substance of this reguiation simply goes
not afford any advance notice of the conduct
which it either requires or prohibits, »

To permit enforcement of s¢ vague a standard is
to suobject” the employer to the unbridled
discretion of OSHA inspectors in the deter-
mination of what constitutes compliance.

How can an employer voluntaniy comply with
standards that he couid nct possibly understand
until after he has been cited for a particular
inspector-determined infraction? And what must
he do t¢ satisfy the interpretations of the next
inspector?

There are many kinds of protective equipment
for ane’s feet. For example, stockings may guard
against infections such as athlete’s foot and
sandals will protect you against picking up cuts
on the bottom of the foot, but neither wiil help
your toes if they come in contact with a dropped
brick or an immovable object.

One inspactor could say that netther stockings
ror sandals constitute protective equipment for
exiremities but that only leather shoes wnh iron
tces meet the reguirements of this occlipational
safety and healih standard. The next c¢ould
specify that only shoes with certain nonskid soles
would suffice Ansther couis hold ihat ofdly shoes
bought from a named manufacturer or retaier
quanfy.

{ think you can see the danger in this type of
vardstick. The inspector tells you what the hazard
of the environment is—then he teils yod what
protective equipment your empioyees should have
been wearing when he made his nspeaction.

Sefore anycne says thal it is up (¢ the Review
Commission and its judges to interpret whether
any particular charge constiiutes a vioiation of
this standard, {8t me quote from the Supreme
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Court's 1966 decision in the case

of Gia
Pennsylvania: cck?i_:

"It is established that a law fails to meet
requirement of the Due Process Clause i It
$0 vague and standardless that it leaveg th:
public uncertain as to the conduct i pro.
nibits, or leaves judges and jurors. free
decide, without any legally fixed standam
what is prchibited and what is not in sach
particular case.”

P Aoy Ry P ¥ R o

Cne of the principal eviis of vague réGuiationgy -
that they leave the definition, and thersfore the !
creation of crimes, to the unbrigled discretion o
cops on the beat or locai inspectors or triaj Coun 5
judges.
Police staie tactics? ,

| submit that this is one reason why OSHA hag °
been criticized for police statz !actics. .

The generally accepted definition of the tem
‘police state” i1s a place where the police decigg |
wvnat the law is—and the law may vary fram
noliceman to poticeman and from wctim to victim,

We have always prided ourseives on nhaving g
government of laws, N0t Meén. TS means the
laws must e exac: ancugh so hat individuas
police officers cannot :mprovise upon ‘hem,
ampiify them or apply them difterantiy,

Until all occupational safety and nealth stand.
ards are thus, employers are likeiy 1¢ be at ing
mercy of the inspectors and cries of police state
will no doubt continue.

But let’s not forget the employars oiight for the
moment.

The purpose of this iaw s to profect ermployaes.
This wili be accomplishec by prow:ding safe and
healthfui working congitions for all Unfortunateiy.
however, such a state of cannct b2
acnieved untii smuioyers are reguiated by jo8
safery stancards which set forth meaningful 3
clearly discernible requirements 2y which tre¥
can guide their ccncuct; and the ruil scoge of
these requirements must be obwicus to €&
prudent employer upon a reading of ihe standard.

Presenting emplcyers with a quicksilvef of
standards, such as thcse described here. cannot

affairs

fndeed, such standards may serve 0 ﬂfiaj
improvemenrs .0 iob safety and heath :Cnf«*.’tg’i":;
as puzzled amployers aither await clariiicat @7 o
what 18 expected of ihem or tunk theY j'"
oresently daing all that such standards :eQU”‘“';s
So leng as job safety and health staﬂcaﬁ.ﬁa
remain shrouded in ambigquity, the gains we ﬂlﬂ'_e
in safety and health condifions on the ;00 " %
equally ambiguous. }
coK
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