AGENDA

CMA EXECUTIVE COMMITTEE MEETING
1:00 p.m., Monday, September 28, 1981
Conference Facility, Centre Room
Pebble Beach, California

Call to Order ~— Chairman Simeral

Approval of Minutes of Meeting, June 3, 1981 --
B. M, Barackman

Treasurer's Report -— G. C. Herrman
P

Budget Responsibility of Finance Committee —--
George J. Sella, Jr.

CMA Staff Industry Orientation -- Chairman Simeral

Association Activities:

a. Report of the President =-- R. A. Roland
i, Ethylene Oxide Industry Council
ii, Water Policy Paper
iii. EMC Air Dispersion Modeling Task Group
iv.  EMC Health Assessment Task Group

Tax Policy Committee, Reviged Charter =-
W. M. Stover

Establishment of State Affairs Special
Committee -- W. M. Stover

Committee Appointments =- B. M. Barackman
Report of Public Risk Analysis Special Committee -~
Konrad M. Weis; Jackson B. Browning, Union

Carbide Corporation

Economic Impact of TSCA: Status Report —-
Carl W. Umland, Exxon Chemical Americas

g. Clean Air Act Revision -- W. M. Stover

h. ChemCAP Company Support Efforts -- J. N. Sites

New Business

Ad jourmment
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MINUTES OF MEETING
CMA EXECUTIVE COMMITTEE
The Lodge at Pebble Beach
Pebble Beach, California
September 28, 1981

1. The meeting was called to order at 12:30 p.m. by the Chairman. There
were present: ‘

William G. Simeral, Chairman

" Richard C. Ashley Paul F. Qreffice
Harry W. Buchanan L. John Polite, Jr.
Louis Fernandez Robert A. Roland
James B. Henderson George J. Sella, Jr.
Richard H. Leet Konrad M. Weis

Bruce M. Barackman, Secretary
Edmund B. Frost, General Counsel
Gary C. Herrman, Treasurer

By Invitation:
*Jackson B. Browning, Union Carbide Corporation
Geraldine V. Cox, CMA
John E. Dull, E. I. du Pont de Nemours & Company
*Robert E. Hampton, ICI Americas, Inc.
Leo H. Johnstone, Phillips Petroleum Company
William C. Krumrei, The Procter & Gamble Company
Keith R. McKennon, The Dow Chemical Company
Victor H. Peterson, CMA
Ernest S. Robson, Jr., SOCMA, Monsanto Company
James N. Sites, CMA
William M. Stover, CMA
*Carl W. Umland, Exxon Chemical Americas

*part time

2. Minutes of the Last Meeting The minutes of the June 3, 1981
meeting, as distributed, were approved.

3. Treasurer's Report In presenting his report, attached as Exhibit 3,
Mr. Herrman noted that actual results to date appear to be tracking fairly closely
to the budgeted amounts. On the revenue side, dues from members will be about
$200,000 less than budgeted because of the resignation of three member companies
and a refund which is being made to a fourth member who over-reported chemical
sales for athree year period. This shortfall in dues will be more than offset by
increases in investment revenue. Rates of up to 18%, versus the 12% projected in
the original budget, have been locked in. On the expense side, amounts appear to
be tracking fairly close to budget. Additionally, he advised:

: ® The IRS has just concluded the first audit of CMA since we became a tax

exempt orxganization in 1942. The agent indicated that he had no signi-
: ficant audit adjustments and that we are operating within the purposes
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for which we are exempt. One open item remains as to whether or not

any portion of the ChemCAP program constitutes "grass roots" lobbying.
The feeling of the agent and staff is that through May 31, 1980 we had pg
problem, but his documentation is subject to further review.

® Alexander Grant & Co., our public accounting firm, has also concluded
their audit for May 31, 198l, and we have their draft final report in-
dicating no significant adjustments and a clean opinion. The final
report should be received shortly for mailing to the Executive and Finance
Committees.

4. Budget Responsibility of Finance Committee Mr. Sella reviewed the
calendar of events leading up to budget approval and the responsibility of the
Finance Committee in the budget process as contained in his letter, Exhibit B,
Following discussion no change was recommended in present procedures. The Execu-
tive Committee will be reminded of, and urged to attend, the full day budget re-
view session of the Pinance Committee March 8, 1982, immediately preceding the
Executive Committee meeting the following day.

5. CMA staff Industry Orientation Following discussion ¢f Mr., Simeral's
proposal to help in CMA's staff development program, he designated John Dull, his
assistant in CMA matters, to coordinate structuring of a series of visits to mem-
ber company plants to provide exposure to different types of facilities and the
opportunity to learn how companies are organized to carry on their activities.
Members present were urged to contact Mr. Simeral with suggestions.

6. Assocliation Activities

a. Report of the Presgident

) Mr. Roland advised that he has assumed, on behalf of the Association
Community, the chairmanship of the Trade Association Liaison Group which
works with the White House out of the Office of Publiec Liaison. To date
the group has not been very effective but can be developed to perform a
useful function.

) He described his recent participation in the fourteenth annual forum of
the Asociacion Nacional de la Industria Quimica (ANIQ) which represents
the Mexican chemical industry. We can be useful by continuing to work
with ANIQ and by providing private sector assistance in helping broker
solutions and understanding with their government.

o Mr. Roland also commented on a meeting between officers of CMA and the
senior policy group of the European Council of Chemical Manufacturers'
(CEFIC) scheduled for October in Brussels. A useful two-tier relation-
ship is envisioned between CMA and CEFIC, as well as between CMA and
counterpart associations in various foreign countries -- the first tier
is staff; the second tier is the top-level industry group of elected
officials who can dialogue with each other.

. Establishment of the Ethylene Oxide Industry Council, as set forth in
Exhibit C, was approved as a CMA special program. During discussion
Mr. Frost advised that the American Federation of State, County, and
Municipal Employees has sued OSHA seeking an ethylene oxide exposure
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standard and an emergency temporary standard. He further advised that
the Ethylene Oxide Council may want to intervene if a motion is made
to press for an emergency temporary standard. No objection to inter-
vention was raised.

Policy Paper on the Clean Water Act, Exhibit D, was approved.

Air Dispersion Modeling Task Group of the Environmental Management
Committee, Exhibit E, was approved.

Health Assessment Task Group of the Environmental Management Committee,
Exhibit F, was approved.

Tax Policy Committee, Revised Charter

Recommended changes in the charter of the Tax Policy Committee, together
with increased membership roster, Exhibit G, were approved. During dis-~
cusgion it was emphasized that while the committee has been exempted
from the requirement that one year must elapse before reappointment of

a company representative, nevertheless, it is the intent of the Execu-
tive Committee that rotation be effected, and it is the responsibility
of the Tax Policy Committee and the Board to bring new members into the
committee.

State Bffairs Special Committee

The establishment of a State Affairs Special Committee, a Statement of
Purposes, and a roster of members, as contained in Exhibit H, were
approved. During discussion concern was expressed as to the impact
the Administration's new federalism will have on the chemical industry
at the state and local level,and whether sufficient resources were
being made available in this area.

It was suggested that it would be helpful if an assessment were made
of CIC's state by state to identify those in need of strengthening.
The importance of the role played by CIC's and the continuing need to
address the interrelationship of the activities of the CIC's and CMA
was recognized.

Where CMA is headed in future years in the state activities area is a
key question and it was recommended that the State Affairs Special
Committee reexamine its Statement of Purposes to incorporate a long-
range planning function.

Committee Appointments

The committee appointments listed in Exhibit I were approved.

Report of Public Risk Analysis Special Committee

Dr. Weis reviewed actions taken by the committee following the
suggestions made at the last Executive Committee meeting. He then
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7.

introduced Mr. Browning who presented the attached Policy for Regulatg
Impact Analysis of Health, Safety and Environmental Regulations, EXhibit
J. Following discussion the policy paper was approved with the deletjgy,
of the word "public" on the first page in the fifteenth line from the
bottom. Mr. Simeral then announced that the special committee would con-
tinue under its present leadership to provide support for the other
activities in CMA involving regulatory impact analyses.

Economic Impact of TSCA: Status Report

Mr. Umland's report is attached as Exhibit K. The study package wag
approved as a CMA report for release as appropriate. During discussion
it was recommended that a low profile be assumed in regard to publicizun
the report. It was suggested that limited distribution be made of the
CMA summary and that the remainder of the package be made available on
regquest.

Clean Air Act Revision

In presenting his report, Exhibit L, Mr. Stover advised that within the
last ten days the Administration finally has come out in support of a
Clean Air Revision bill, establishing it as a priority item for this
year. In addition, it is understood that Vice President Bush has been
given the responsibility of leading the effort to enact it. During dis-
cussion the view was expressed that it is vital that stationary and
mobile sources be kept together in any proposed legislation.

ChemCAP Company Support Efforts

Mr. Sites' report is attached as Exhibit M. During discussion it was
suggested that the Executive Committee should consider actively en-
couraging more company involvement in the ChemCAP effort. Mentioned in
particular was communications to stockholders, a low incremental cost
area. Mr. Oreffice, as Chairman of the Board, agreed to send a letter
to the chief executive officers of CMA member companies urging more
participation.

New Business

a.

Review of Superfund Preemption Litigation

Mr. Frost advised that the New Jersey suit in Federal District Court
by five CMA member companies questioning the legality of the state
spill fund law taxing chemical companies in New Jersey and claiming
that the federal superfund act is preempted, has been dismissed for
lack of jurisdiction. The companies have appealed. The success of the

appeal is in doubt. A suit is also pending in the New Jersey state
courts.

The New Jersey Attorney General has sued the United States in the

District of Columbia for a declaratory judgement asking for authoriza~”
tion to spend state spill fund money for various designated purposes-
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CMA and the Natural Resources Defense Council have intervened, and
the United States has asked for dismissal. The Association plans to
argue that the D. C. case should not be dismissed; that the District
of Columbia is the proper jurisdiction to decide the preemption
issues.

Relationships with the New Jersey CIC are delicate, and great attention
is being given to communicating and coordinating with them.

b. Mr. Sella invited attention to the $2.6 million advertising development
item in the summary recap of communications and public relations ex-
penditures contained in the treasurer's report. He referred to
evidence now coming in that CMA's advertising is effective and asked
whether it was the posture of the Executive Committee that the ad-
vertising effort continue to be supported at the present level.

Mr. Henderson responded by putting into context the Cambridge and

Harris polls explaining that they weren't necessarily in contradiction
with each other. He entertained some reservations concerning the
Cambridge poll's reported 17% increase in the public attitude favor-
ability rating toward the chemical industry regarding control of air and
water pollution, but noted that the results were in the right direction.
While he did not feel that the jump should be contributed entirely to
CMA's program, it should be interpreted as a favorable omen.

He advised that the Communications Policy Review Special Committee

will examine the recommendations of the Communications Committee with
respect to the advertising activity. The views of Board Members

are solicited in considering the recommendation for input into the

budget process. Meanwhile it was his feeling that ChemCAP should continue
at the present level and at the same time preliminary work should be
undertaken to ascertain whether an increased level might not be cost
effective.

There was general concurrence by the Executive Committee in Mr. Henderson's

remarks.

Bruce M. Barackman
Vice President-Secretary

Certified correct:

7

Willjam G. Simeral
Chairman, CMA Executive Committee
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Exhibit A

TREASURERS REPORT

Four Months Ending September 30, 1981

This report will be prepared and distributed following
the end of the month.

For your reference, the follawing is provided:

e The approved budget and funding for the fiscal year
beginning June 1, 1981 and ending May 31, 1982.

¢ The approved budget for the separately funded
Biomedical and Environmental Special Program area.

¢ A summary recap of the approved budget and funding
for all Communication and Public Relations
expenditures through CMA,

EC - 9/28/81
BD - 9/29/81 CMA 064192




CHEMICAL MANUFACTURERS ASSOCIATION
APPROVED BUDGET AND FUNDING FOR THE
Fiscal Year Beginning June 1, 1981 and ending May 31, 1982

1981-82
REVENUE: Annual Budget

Membership Dues $ 9,500,000
Investment Revenue 800,000
Meetings (Net of Expenses) . 232,000

GENERAL QPERATIONS REVENUE $10,532,000
ChemCAP Assessment @ 40% of Dues 3,800,000

Utilization of ChemCAP Assessment
collected during prior year 160,000

TOTAL REVENUE $14,492,000

PROGRAM AND MANAGEMENT EXPENSES:

General Counsel § 760,600
Government Relations 722,400
International Trade & Economics 222,300
State Activities Program 204,400
Communications and Public Relations 1,131,400
Technical Administration 181,200
Health, Safety & Chemical Regulations 734,300
Environmental Activities 662,500
Distribution, Energy, Engineering 417,600
Chemtrec 621,500
Outside Legal Fees 1,600,000
Qutside Technical Consulting 1,166,800
Executive Department 1,222,100 .
Accounting, Purchasing & Building Services 469,200
Printing, Distribution & Computer Services 415,700

GENERAL OPERATIONS EXPENSES $10,532,000
ChemCAP Expenses 3,960,000

TOTAL EXPENSES $14,492,000

AUTHORIZED PERSONNEL, 147

Note: The above budget and funding does not include the activities
and staff of the separately funded Biomedical and Environmental
Special Programs area.
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CHEMICAL MANUFACTURERS ASSOCIATION
APPROVED BUDGET AND FUNDING FOR
BIOMEDICAL AND ENVIRONMENTAL SPECIAL PROGRAMS
Fiscal Year Beginning June 1, 1981 and ending May 31, 1982

1981-82
REVENUE : \ Annual Budget
Overhead reimbursement @ $500 per day $ 641,300
Investment Revenue @ 9% 324,000
Less: Direct Credit of Investment Revenue to
the Fluorocarbon Project @ 9% (162,000)
PubTication Sales 1,000
" TOTAL REVENUE $ 804,300
EXPENSES:
Salaries & Related Expenses $ 349,200
Employee Benefits 65,600
Travel & Staff Training 8,400
Dues, Subscriptions & Publications 1,200
Meetings & Workshops 800
Outside Printing, Artwork & Graphics 500
Direct Postage, Freight & Delivery 11,000
Direct Supplies & General Office Expense 25,800
Taxes & Insurance 27,300
Special Insurance 56,000
Rent & Occupancy 44,300
Common Cost Expenses 66,700
Administrative Support:
Technical Administration 48,700
O0ffice of General Counsel 74,100
Accounting 13,700 -
Printing & Distribution 11,000
TOTAL EXPENSES $ 804,300
AUTHORIZED PERSONNEL 12

g CMA 064194




CHEMICAL MANUFACTURERS ASSOCIATION
SUMMARY RECAP QF COMMUNICATIONS AND
PUBLIC RELATIONS EXPENDITURES

Fiscal Year Beginning June 1, 1981 and ending May 31, 1982

following detail summarizes total funding and expenditures through CMA in the Com-

jcations and Public Relations area as an integrated program.

The portions funded

members dues and those funded by the special ChemCAP assessment are presented both

arately and as a combined total.

GRAM FUNDING:

ges & Other General Revenue Required
to support program

eaCAP Assessment @ 40% of Dues
4dlization of ChemCAP assessment
collected during prior year

JTAL FUNDING
GRAM EXPENSES:

1981-82 1981-82 1981-82
Approved Approved Combined
Communications ChemCAP Communications
& P.R. Budget Budget Budget
$ 1,131,400 $ N/A $ 1,131,400

N/A 3,800,000 3,800,000
N/A 160,000 160,000

$ 1,131,400

$ 3,960,000

$ 5,091,400

$ 555,800
99,700
70,700

9,200
9,900
120,000
292,000

436,100

150,000
40,000
86,000
50,000
20,000
50,000

202,500
11,000
46,000
87,100

123,500

*

alaries & Related Expense $ 555,800 $ *
mployee Benefits 99,700 *
ravel & Staff Training 70,700 *
ues, Subscriptions & Publications 9,200 -0-
Iee.s % Workshops 9,900 -0-
es h & Opinion Polls -0- 120,000
iedia & Public Relations 112,000 180,000
utside Printing, Artwork & Graphics

(net of sales of $170,000) 276,100 160,000
udio Visual Material & Distribution

(net of sales of $10,000) -0- 150,000
ntside Publication Distribution -0- 40,000
ews Materials/Workshops -0- 86,000
ommunity Committees -0~ 50,000
peakers Program -0~ 20,000
Clentific/Academic Programing -0- 50,000
Arect Postage, Freight, Delivery 142,500 60,000
Hrect Supplies & General Office 11,000 -0-
axes & Insurance 46,000 *
ent & Occupancy 87,100 *
-ommon Cost Expenses 123,500 *
Administrative Allocation of

Salaries, Benefits and Overhead

Charges of Communications Personnel (412,100) 412,100
GRAM EXPENSES EXCLUDING ALL ADVERTISING § 1,131,400 $ 1,328,100
Wdvertising development, space costs, etc. -0- 2,631,900

AL PROGRAM EXPENSES

i
{
!

$ 1,131,400

$ 2,459,500
2,631,900

$ 3,960,000

$ 5,091,4C0
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Exhibt B

Amencan Syvanamid Company sorrge J Gatlal dr
Wavne NI 67470 Dryaigany

August 27, 1981

Mr. William G. Simeral
Chairman, Executive Committee
Chemical Manufacturers Agssociation, Inc.
c¢/o E. I. du Pont de Nemours & Company
1007 Market Street
Wilmington, DE 19898

Dear Bill:

Yesterday I had a chance to spend a full morning visiting the
CMA offices in Washington and meeting with Gary Herrman and
Bob Rolandg.

The visit was very productive and gives me much better insight
to the system procedures and controls in the financial function
of the Association.

The degree of sophistication accomplished in a relatively short
period is outstanding. The systems are well established and
appear to be working smoothly with no apparent major require-
ment other than what I would call fine tuning.

I also had a chance to review some procedural areas with

Bob Roland including the Finance Committee and the Executive
Committee roles in the budgeting procedure. The Finance Committee
plays a considerably more active role than I would have anticipated
based on its charter. The Finance Committee has a full day

r view of the proposed budgeted programs and funding. It then
recommends an approved budget to the Executive Committee. The
Executive Committee review is really very limited and essentially
accomplished in a period of a half hour or so the day after the
full day Finance Committee meeting.

Essentially, the Finance Committee is acting as a mini executive
committee in carrying out this function. This is perfectly
alright with me but I think that the Executive Committee might
well desire direct participation in the review process. One way
this could be done would be to have the Executive Committee hold
the full day review with the Finance Committee function limited

to one of assuring adequate funding which is consistent with their
present charter.

Another way would be to accept the expanded responsibility of the
Finance Committee and officially invite any members of the

Egecutive Committee to attend the full day review session if they
choose.
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Mr. William G. Simeral -2- August 27, 1981

Also, since the budget books are submitted to the Executive
Committee beforehand we might establish a procedure whereby any
question or alternative that an Executive Committee member

wanted to get resolved at the budget review could be funneled
through the Finance Committee to be considered as part of their
review procedure. The conclusion reached could then be reported
to the Executive Committee on that individual issue or alternative

I suggested to Bob Roland that I get on the agenda at the Pebble
Beach Executive Committee meeting to bring the above up for a
very brief discussion to get agreement with the Executive Committe
on how we will proceed with the budget review.

If you feel another alternative should be considered or would
rather handle it differently, please let me know.

Best.wishes,

G. J.J Sella, Jr.
GJS:g

cc: Paul F. Oreffice, Chairman

Robeii i Roiiii Iﬁii i dent

CMA
EC~9/28/81
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Exhibit C
ETHYLENE OXIDE INDUSTRY COUNCIL
Objectives: See attached charter.
Problems. 1. The current 0SHA occupational standard for

Ethylene OXide (EO) exposure on an 8-hour
time-weighted average basis is 50 ppm. How-
ever, a recently-concluded animal study at
Bushy Run Research Center raised important
issues concerning the safe level of human
exposure to EO. There is an urgent need to
create-'an industry group to assist EPA and
OSHA in evaluating the study and to ensure
that any regulatory response is reasonable and
appropriate. This may require conducting
gsome additional scientific research.

2. The organizational structure and thrust of
a special program determines the level of
administrative support and staffing required
by CMA. 'In general, the amount of administra-
tive manhours is directly related to the
number of outside contacts (Federal agencies,
Research Contractors, Legislators, etc.) that
are anticipated and to the number of admini-
strative meetings (task groups, committees,
etc.) that are envisioned. Special Programs
that are designed to advocate issues, such as
the proposed Ethylene Oxide Industry Council,
require far more administrative manhours than
programs which are primarily research oriented
The addition of CMA special program staff is
a longer term obligation which, by CMA ‘policy,
must be supported by reimbursement from special
program panels. Over the life of this special
program, which is estimated as 5 years, it is
anticipated that activities will require approx-
imately 40% of the time of one professional and
one support staff.

Recommendations: The attached program description was cleared by
CMA staff and the Special Programs Advisory
Committee. Recommendation is hereby made for
the Executive Committee to approve CMA under-
taking this Special Program. CMA 064198

Impact: Money: Participating companies will
support the program and neces-
sary overhead charges.

Company Personnel: One representative on the
Council from each participating
company

Staff Personnel: Undertaking this special pro-
gram will require the addition




of one professional and one
support staff to the Specia]
Programs Division bringing
total staff to 14. The addeg
cost of these staff will be
recovered from the $500 per
man day charge to all pProgramg,

Action Required: Approval of recommendation

CMA
EC~-9/28/81
BD-9/29/81




7/30/81

PROPOSED

ETHEYLENE OQOXIDE INDUSTRY CQUNCIL
(A Special Program of the Chemical Manufacturers Association)

CEARTER AND BY-LAWS
ARTICLE I

Affiliation with Chemical Manufacturers Association

The Ethylene Oxide Industry Council ("Council") is
constituted and shall operate as a Special Program of the
Chemical Manufacturers Association ("CMA"). The Council and
its members shall operate in accordance with the BRiomedical and

nvironmental Special Programs Guidelines zand applicable by-
laws, rules, regulations, policies and procedures of CMA, as
amended from time to time.

ARTICLE II

Cbjectives
2.01 Objectives. The objectives of the Council

shall be (a) to develop information regarding responsible
industry programs to control exposure to ethylene oxide, to
develop relevant scientific, technological and economic data
and to cooperate with other national and international organ-
izations having similar objectives, (b) to present such infor-
mation and data to United States federal, state or municipal
governmental bodies considering requlatory controls pertaining

© ethylene oxide so as to assure that such standards,
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regulations or pelicies, are reasonable, scientifically sound,
and economically and socially effective, (¢) to provide
effective representation of the Council's activities, interests
and viewpoints to the public, including government agencies and
scientific organizations, (d) to maintain an awareness among
members of the Council of regulatory, scientific, economic,
technological and other developments related to ethylene oxide,
and (e) generally to take such collective action as may be pro-
per to encourage the continued safe manufacture and use of
ethylene oxide.

2.02. Antitrust Compliance. The members of the

Council shall engage in no activities or communications, such
as discussions of pricing, allocation of markets, competition,
limitationg of supply, bidding procedures, or any other activi-
ties or communications which could be violations of federal or
state antitrust laws or regulations.
ARTICLE IIT
Members

3.01l. Regular Members. The Regular members of the

Council shall be producers (domestic and/or international) or
users of ethylene oxide, including manufacturers of equipment
or devices which require ethylene oxide for their proper use.
The Board of Directors may prescribe such other qua;ifications
for membership in the Councii aé it may deem appropriate. Any
person or business entity who meets these gualifications and
agrees to pay membership dues in accordance with the schedule

of dues then in existence shall be eligible for membership.
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3.02. Classes of Regular Members., Except as

otherwise limited by this Charter, the Council shall have such
classes of Regular members, with such voting and other partici-
pation rights, as the Board of Directors may from time to time

prescribe.

3.03. International Member=. There shall be a clasgs

of Regqular Members known as International Members. Any person
or business entity who produces ethylene oxide at production
facilities outside the United States, and who meetslany other
qualifications established by the Board of Directors, shall be
eligible for International Membership in the Council.

3.04. Association Members. Any trade or business

sociation whose members are interested in the production or
use of ethylene oxide, or whose interests are otherwise rel-
evant to the activities of the Counc¢il, shall be eligible for
Association membership in the Council. BAssociation members
shall not pay any dues or fees and shall not be entitled to
vote at any meeting of the Council.

3.05. Application for Membership. Any qualified

person or business entity shall become eligible for membership
in the Council upon the approval by a majority vote of the

Board of Directors of an appropriate application for membership

in the Council.
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ARTICLE IV

‘ Beoard of Directors

4.01., Composition. The Council shall be managed by
a Board of Directors. Each member of the Council shall be
entitled to one (1) and only one (1) representative on the
Board. The Chairman and Vice Chairman of the Council shall be
members of the Board of Directors and shall hold, respectively,
the office of Chairman and Vice Chairman of the Board.

4.02. Authority. The Board of Directors shall have
general supervisory control and direction of the affairs of the
Council. By resolutions adopted\and modified from time to
time, the Board shall adopt procedures to govern the operations
of the Council. A majority shall constitute a qubrum of the
Board and the Board may act by the majority vote of members
present or represented by valid, unrevoked proxy at its meet-
ings.

4.03, Meetings. The Board of Directors shall meet
at least quarterly at such times and places as the Roard shall
determine. Special meetings of the Board may be called by the
Chairman or upon the written request of one-third (1/3) of the

directors.

4.04. Committees. The Board shall have the author-

ity to organize Committees to perform specific functions. The
Executive Committee shall appoint the chairman and
vice-chairman or vice-chairmen of any such committee. Each

such committee shall have a charter approved by the Board and

by CMA.
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4.05. Annual Meetings. There shall be a meeting of

the members at least once each year at such time and place as
the Executive Committee shall determine.

4.06. Notice. Appropriate notice of meetings,
.including time, place and, if appropriate, subject matter,
shall be determined by the Executive Committee and provided to
all members.

4.07. Voting. Voting rights at meetings shall be
established by the Board of Directors according to membership
class. The number of votes to which regular members of a class
are entitled shall be set in relation to the financial contri-

bution which that class has made to the Council.

ARTICLE V

Executive Committee

5.01. Executive Committee., There shall be an

Executive Committee of the Council consisting of nine (9) mem-
bers. The Chairman and Vice Chairman of the Council shali be
members of the Executive Committee and shall serve, respec-
tively, as Chairman and Vice Chairman of the Committee.
Members of the Executive Committee shall be elected by the
Board of Directors.

5.02. Composition. Ethylene oxide users shall be

represented on the Committee by one (1) member from each of the
following groups: 1) processors of ethylene oxide, 2) health

product manufacturers, and 3) association members. The

-5-
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representative of the association members shall be a non-voting
member of the Executive Committee. No member of the Council
shall have more than one (1) representative on the Executive
Committee.

5.03. Authority. The Executive Committee shall
exercise the authority of the Board of Directors on a
day-to-day basis under the supervision of the Board. The
Executive Committee shall have tﬁe authority to organize sub-
commitfees and task forces of the committees created by the
Board.

5.04 Election, Terms of Service and Vacancies. The

members of the Executive Committee shall be elected by the
Board of Directors at the annual meeting of the Council and
shall serve a term of one (l) year or until their successors

have been duly elected and gqualified, provided however that the

Executive Committee elected by the Beard at the organization
meeting shall serve until the annual meeting to be held during
1981. Vacancies occurring in the Executive Committee may ke
filled by the Board. The person elected to £ill the vacancy
shall meet all gqualifications required of the Committee member
whose vacancy is being filled and shall serve the unexpired
portion of the term for which the vacancy existed.

ARTICLE VI

Officers

6.01. Officers. The officers of the Council shall

consist of a Chairman and Vice Chairman, each of whom shall be

_6“
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.lected by the members of the Board of Directors, and such
other officers as the Board may from time to time decide and
elect. The Chairman of the Council shall be a representative
of the producer members of the Council and shall have all
powers and perform such duties as are usual or customary to the
office of the Chairman of the Board. The Vice Chairman of the
Council shall be a representative of the user members of the
Council and shall assist the Chairman in the performance of his
duties, and in the absence of the Chairman, the Vice Chairman
shall act in his place.

6.02. Election, Terms of Qffice and Vacancies. The

Chairman and Vice Chairman, and such other officers as the

Board of Directors may from time to time decide and elect;
.all be elected at the annual meeting and shall serve for a

term of one (1) year or until their successors are duly elected

and qualified, provided however that the Chairman, Vice

Chairman and such other officers aé the Board may decide and
elect who are elected at the organizational meeting shall serve
until the annual meeting to be held during 1981. The Board of
Directors may fill any vacancy which may occur in any office of
the Council. Unless the Board otherwise decides, the person
elected to fill Ehe office shall serve the unexpired portion of
the term for which the vacancy existed.

ARTICLE VII

Committee Membhership

7.01. Except as provided herein or otherwise

.\:ermined by the Board of Directors, each member of the
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Council shall be entitled to designate a representative as a
member of each committee organized by the Board. No member of
the Council shall have more than one (1) representative on any

Committee.

7.02. Regulatory Committee. The Board of Directors

shall establish a Regulatory Committee composed of domestic
producer and user members of the Council. The Regulatory
Committee shall have sole respons@bility for developing for
approval the position of the Council with respect to U.S.
governmental standards, regulations or policies pertaining to
ethylene oxide. The Regulatory Committee shall have responsi-
bilty to insure that the interests of domestic producers and/or
users are appropriately represented before U.S. governmental
agencies. Any determination by the Executive Committee or by
the Board of Directors of the position of the Council on U.S.
regulatory matters shall be made by the domestic members of the
Executive Committee or of the Board.
ARTICLE VIII

As a Special Program of CMA, the Council shall comply
with all CMA funding requirements. The Board of Directors
shall, from time to time, propose budgets and develop formulas
for funding activities of the Council. A separate budget shall
be proposed for scientific and related matters. Funding
formulas shall be set so that dues based on non-~0.Ss. capacity

are lower than dues based on U.S. capacity. These budgets and

-8-
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formulas shall be submitted to both the members and to CMA for
approval, and shall be utilized to obtain funds for the
Council's activities.

ARTICLE IX

Sunset Committee

The Board of Directors shall establish a Sunset
Committee, composed of the Chairman, the Vice Chairman and’at
least two (2) other members to be appointed each year by the
Board of Directors. It shall be the duty of the Sunset
Committee to examine and to report on the need for the contin-
ued existence of the Council and to recommend more effective or
efficient means to fulfill the objectives of the Council. The
Committee's report and recommendation shall be made available
to all members of the Board of Directors prior to each Annual
Meeting and shall be presented to the members of the Council at
the Annual Meeting. If fifty-one percent (51%) or more of the
total members eligible to vote, at the Annual Meeting to be
held during 1982 and each year thereafter, do not affirmatively
decide (by vote at the Annual Meeting or by mail vote or by a
combination thereof) to continue the Council in existence, the
Board of Directors shall take such steps as may be necessary to

cause the orderly dissolution of the Council in conformity with

the Biomedical and Environmental Special Programs Guidelines

and applicable by-laws, rules, regulations, policies and proce-

dures of CMA, as then in effect.
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ARTICLE X

Amendment of Charter and Bv-Laws

Subject to the approval of CMA, this Charter and
By-Laws may be amended by a majority vote of the members of the
Council eligible to vote, present or represented by proxy at
any meeting of Council members at which a quorum is present,
provided that at least fifteen (15) days notice of such pro=-

posed amendment is gent to all Council members.
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July 13, 1981

Guidelines for CMA Support of '
The Ethvlene Oxide Industry Council

Biomedical and Environmental Special Programs Guidelines shall
apply to the operation of the Council subject to the following
interpretations:

1. All policy decisions affecting the Council shall be determined
initially by the Executive Committee pursuant to the Charter.

2. Policy Positions. Statements by the Council intended to be
presented to a government agency will be delivered to CMA in

advance for review of consistency with CMA nolicy.

3. Stationmery. The Council will have its own stationery approved
by CMa. .

4. Communications. Unléss otherwise cirected by the Chairman of
the Council or requested by CMA, all communications to members

or prospective members will be on Council stationery and will be
signed by the Council Chairman. All communications to committees
will be on Council stationery and will be signed by the Commitiee
Chairman. Copies of communications will be sent to CMA for
mailing.

vited to attend meetings with government agencies.

|i. Meetings with Government. A representative of CMA will be

6. Meetings. Meeting agenda will be subject to antitrust clearance
by CMA General Counsel or his designate in advance of any meeting.

7. Minutes. CMA personnel will generally attend meetings. CMA
staff will prepare minutes of meetings they attené for approval.
On any occasion where a meeting is held without CMA staff, the
CMA General Counsel or his designate shall be responsible to have
minutes prepared ané sent to CMA for antitrust clearance and
distribution.

8. Research Contracts. The Execu:zive Committee of the Council
will aporove and authorize contracts which will be executed by
the CMA Treasurer. The Committee or task force chairman re-
sponsible for the contract will use CNME assistance in negotia-
tions as appropriate.

9. The Chairman of the Council's Tinance Committee will super-
vise and authorize payments by CMA for the Council's account.

10. Press Statements. All press stztements will be decided upon
by the Council and be issued in the name of the Council. Press
Statements will be sent to CMA in aévance for review of consistency

w;th CMA policy and will be given to CMA Communication Department for
distribution.

Q.

EC-9/28/81
BD-9/29/81
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Vice President and
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CHEMICAL MANUFACTURERS ASSOCIATION
POLICY PAPER ON
THE CLEAN WATER ACT

INTRODUCTION ;

The Chemical Manufacturers Association (CMA) is a

nonprofit trade association whose approximately 190 member

companies produce more than 90 percent of this country's basic

industrial chemicals at some 1,500 operating plants located in

nearly every state. These plants are directly and significantly

affected by the requirements of the Clean Water Act (CWA) as

implemented by the U.S. Environmental Protection Agency (EPA).
The installation of pollution control equipment by

American industry has brought about major advances in cleaning

up and protecting the nation's waterways. In contrast, major
sources of water pollution, namely non-point sources, are not
presently subject to any federal controls and many municipal
treatment systems have not yet achieved secondary wasté treat-
ment as mandated by the CWA. CMA believes that the time has
come to evaluate carefully the progress that has been made to
1 date in the area of water pollution control, and to assess

2 whether and to what extent additional controls on industrial

4 discharges may be necessary and cost-effective. CMA is con-
pé cerned that the Clean Water Act is now being implemented in an
i' unnecessarily complex fashion that includes effluent limita-

tions, costly treatment requirements, and other restrictions

on industrial dischargers that result in little, if any, addi-
tional b nefit to the waters of the United States.
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Current policies under the Act should be examined to

ensure that future requirements are imposed only where neces-
sary, beneficial and cost-effective. This will avoid imposing
on industry expensive but unnecessary treatment requirements
that do not provide commensurate water quality benefits, the
costs of which treatment will inevitably result in increased
costs to consumers. If additional controls are needed, they
should be developed in a way that takes into account the costg
of the controls versus their benefits and directs the resources
of EPA and industry at areas that really need attention. CMA
is prepared to work constructively with EPA and the Congress

to address these issues.

CMA 064218
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EXECUTIVE SUMMARY

This paper discusses a number of important areas in
‘which current policies under the Clean Water Act should be
reexamined in order to direct attention to significant problems
and ensure that these are'addressed in a sound manner. This
paper discusses the following key areas of concern:

-= Assagsment of the effectiveness of BPT technology.

In order to evaluate the progress made to date, there should be
an assessment of the degree to which discharges of toxic and
nonconventional pollutants are effectively controlled by best
practicable technology (BPT) limitations. In the meantime,
there should be a moratorium on further controls on noncon-
ventional pollutants. The concept of best conventional
technology (BCT) limits should be clarified and made consistent
with the policy of Congress.

-=- BAT extension. The CWA currently requires that

industry achieve, by 1984, a level of treatment known as best
available technology (BAT), as defined by EPA in effluent
limitations guidelines requlations. It is now clear that

EPA cannot and will not develop the BAT regulations in time
to allow industry to meet this deadline. We therefore urge
that the date for compliance with BAT limits by industry be
extended at a minimum to July 1, 1987.

-=- BAT limitations. The requirements for BAT controls

should be established on a more rational basgis. EPA should
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reexamine the list of toxic pollutants to ensure that it has a
scientific basis. BAT limits should be reserved for industry
subcategories where a significant toxics problem remains after
installation of BPT controls, taking into account the costs

and benefits of any regulation. Pollutants that are dischargegq
in trace amounts and are difficult to measure accurately should
not be regulated. A discharger should be allowed a waiver from
BAT limits where warranted by economic or water quality circum-
stances.

-~ Pretreatment. Industrial dischargers to publicly-

owned treatment works (POTWs) are currently subject to EPA
pretreatment standards under the Act. EPA has implemented
this program by establishing national standards that do not
properly take into account the need for such standards, e.g.,
the amount of interference with POTWs or the extent of removal
of industrial pollutants by POTWs. The result is costly, redun-
dant treatment by industry and POTWs. This program should be
restructured to allow pretreatment requirements to be estab-
lished locally by the POTWs as needed to meet their NPDES
permit requirements, and to abandon the use of national EPA
pretreatment standards.

== Criteria and standards. EPA is charged with

developing water quality criteria under Section 304(a) of the
Act and has authority to publish standards for toxic pollu-
tants under Section 307(a) of the Act. EPA's role in develop-

ing these criteria and standards should be reevaluated. In
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addition, EPA should incorporate the scientific disciplines of
peer review and risk assessment in developing such criteria
and standards.

-=- The NRDC consent decree. EPA's implementation of

the Clean Water Act is govermed in large part by a settlement
agreement in a suit between EPA and five environmental groups
led by the Natural Resources Defense Council (NRDC). This
agreement was embodied in a court order in 1976, and has now
outlived its original purpose. The decree only serves to
hamper EPA's administration of the Act, for example by dictat-
ing the list of toxic pollutants and industrial plants that
should be regulated. Wwhatever valid purpose the decree may
have had was superseded when Congress enacted the 1977 Amend-
ments to the Act. The NRDC consent decree should be abandoned.

-~ Issuance and enforcement of NPDES permits.

Permits should be issued for a ten-year fixed term and'should
not be reopened except in rare circumstances. Where effluent
guidelines regulations have been promulgated, limits in per-
mits should be based exclusively upon such regqulations. In
establishing permit limitations, credit should be given for
pollutants in a discharger's intake water, and waivers from
guidelines should be authorized where economic or water
quality conditions warrant. Limitations should be set only
where there are validated sampling and test methods to deter-

mine compliance with the limits. Approved states should be
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given more authority to run their own programs. EPA's au-
thority to veto state-proposed permits should be limited,
and states should have the sole authority to enforce state-
issued permits.

-= Adninistrative procedure and judicial review.

The Act's administrative procedures and provisions for judi-
cial review should be examined. EPA's procedures should be
modified to provide more systematic consideration of costs ang
alternatives. The Agency should provide greater protection
for confidential information in order to foster the voluntary
exchange of data. Finally, gaps in the Act's judicial review
provisions should be closed by providing for judicial reviéw
in a United States district court of all final EPA actions for
which direct appellate review is not mandated.

CMA does not stand alone in its concerns regard-

ing current policies and programs under the Clean Water Act.

As a result of hearings during the 96th Congress, the House of
Representatives Subcommittee on Oversight and Review of the
Committee on Public Works and Trahsportation recently issued a
report on implementation of the Clean Water Act (“the House
Oversight Report").l/ That report discusses in detail sig-
nificant problems with the Act's implementation and recommends
amendments to the Act to address those problems. The CMA posi-
tions set forth in this paper are consistent with or directly

supported by the Subcommittee's report and recommendations.

1/ Committee Print 96-71, 96th Cong., 2d Sess. (December 1980):
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TEE PROMULGATION OF NATIONAL TECHNOLOGY-
BASED EFFLUENT LIMITATIONS GUIDELINES

The backbone of the Ciean Water aAct's (CWA) control

of the discharge of pollutants is the requirement that indus-
trial dischargers to the nation's waters meet a series of
increasingly stringent levels of technology-based effluent
~limitations. This shift from water quality controls to
technology-based requirements was a fundamental change in
prior law effected by the 1972 Amendments. Although this
change may have been sound when adopted, the time has come

to evaluate whether the full breadth of increasingly strin-
gent levels of nationally-applicable technology-based effluent
limitations imposes undue burdens on industry by mandating
treatment for treatment's sake, regardless of benefits to

the quality of the nation's waters.

Existing technology-based limitations are effectively
controlling the discharge of pollutants to a degree greater
than originally anticipated in most areas. Therefore, a
review should be undertaken to determine if, and to what
extent, the increasingly stringent and expensive tachnology=-
based requirements, that would otherwise be required, are
necessary in order to protect our nation's waters.

In order to evaluate the progress made by existing
treatment, there should be an assessment of the degree to
which discharges of nonconventional and toxic pollutants are

effectively controlled by the installation of technology to
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meet BPT effluent limitations. Pending the outcome of the
study, any requirement that more stringent technology-based
limits be met for nonconventional pollutants should be sus-
pended. The concept of BCT effluent limitations applicable
to the discharge of conventional pollutants should be clarified.
Finally, BAT effluent limitations guidelines should be re-
served for those industry subcategories where a significant
toxics problem remains after the installation of treatment
technology to meet BPT limitations. Such guidelines should
be based on an examination of alternative treatment tech-
nologies, of costs versus benefits, and of inter-media effects.
A. Assessment of the Effectiveness of BPT

in Controlling Discharges of Toxic and
Nonconventional Pollutants

The House Oversight Report states (at pp. 29-30)
that "[{tlhe latest information indicates that the 129 'priecrity
pollutants' on which the clean water regulatory program is
primarily focused are less evident in both amounts and con-
centrations than previously believed." The OQversight Sub-
committee found (at p. 30) that "to a degree not anticipated,
the conventional secondary treatment technologies employed
by municipalities and many industiies have succeeded in re-
moving most of the priority pollutants in a highly efficient
manner." The Report refers (at p. 35) to data showing that
technology installed to meet BPT limits may be far more ef-

fective in removing or degrading toxic pollutants than pre-

viously anticipated.
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Before proceeding to require industry to spend vast
sums of money to install additional treatment eguipment to
meet more stringent BAT limits on nonconventional and toxic
pollutants, EPA should undertake a study of the effectiveness
of technology installed to meet BPT limits. Existing valid
data should be compiled and analyzed, and new data generated
where needed. The study should be initiated immediately and
completed by April, 1982. In addition, the study should be
updated periodically, at frequencies consistent with BAT re-
views. See pages 18-19 below.

There should in addition be a recognition that the
promulgation of further BPT effluent limitations quidelines
will serve no useful purpose. BPT requirements were required
to be met by July 1, 1977. All dischargers are currently sub-
ject to BPT requirements established either in published guide~
lines or on an ad hoc basis in permits under Section 402(a)(l)
of the Act. The Act does not require EPA to review BPT quide-
lines on a regular basis, and the expenditure of EPA's efforts
to develop new or revised BPT limits at this point in time
would not be justified.

B. Moratorium on Further Technology-Based

Controls on Nonconventional Pollutants
Pending Completion of the Study

The imposition of BPT effluent limitations, re=-
quired by the CWA to be met by 1977, has resulted in a signif-

icant reduction in the discharge of pollutants to navigable
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waters by industrial sources. Based on available data, it
appears that technology-based effluent limitations beyond RBpT
for nonconventional pollutants are not cost-effective or nec-
essary to protect the environment. To confirm this, there
should be a moratorium on any further technology-based effluent
limitations for nonconventional pollutants, and EPA should
undertake a comprehensive analysis of the effectiveness of
controls implemented to date.

If the analysis reveals that water quality prob-l
lems due to nonconventional pollutants still exist after the
instgllation of BPT technology, the study should also address
how such problems might best be alleviated, taking into account
the scope of the problems and cost-benefit considerations.
While the study is under way, problems that exist or may arise
with nonconventional pollutants in particular waterways can be
dealt with on a case-by-case basis using water quality-based

limitations.

C. Clarification of BCT Effluent Limitations

Congress replaced the strict BAT standard for
conventional pollutants with the less stringent BCT standard
becaﬁse it concluded for such pollutants that the national
goals could be achieved by uniform application of the 1977
standards of BPT for industry and secondary treatment for
municipalities. Further expenditures by industry to control

conventional pollutants would be excessive in relation to the
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marginal benefits obtained. Congress concluded that funds
would be better spent on further control of toxic peollutants
which, unlike conventional pollutants, were still considered
a significant problem.

Accordingly, Congress mandated that any required
increase in control of industrial discharges of conventiénal
pollutants beyond the BPT level be reasonable in cost. It
directed EPA specifically to apply two primary factors in
making this determination of reasonableness: (1) an internal
industry-by-industry cost-effectiveness test which compares
the incremental cost of moving beyond BPT to the average cost
of BPT for each industry subcategory tested; and (2) a compar-
ison of the incremental cost of moving beyond BPT to the
average cost for municipalities to achieve secondary treatment.
33 U.S.C. § 1314(b)(4)(B).

As the United States Court of Appeals for the Fourth

Circuit recently held in American Paper Institute v. EPA

(July 28, 1981), EPA has wholly ignored one of these factors,
the industry cost-effectiveness test. The Fourth Circuit has
directed EPA to devise a cost-effectiveness test in revising
its BCT regulations. Although the Fourth Circuit sustained
EPA's POTW cost comparison test on the grounds that it was
within the Agency's discretion, CMA continues to believe that
EPA should consider the average costs of secondary treatment,
not the incremental cost of advanced treatment. EPA's approach
has resulted in an inaccurate and unnecessarily complicated

methodology which biases the POTW cost comparison toward much
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higher levels of treatment for conventional pollutants than
Congress intended to require. In revising its BCT regulations
on remand from the Fourth Circuit EPA should require no level
of technology beyond BPT for conventional pollutants unless
the c¢osts are reasonable under both the cost-effectiveness
test and the POTW cost comparison test using average costs of
secondary treatment.

EPA has announced a policy of placing limits on
“indicator" pollutants (such as BOD, COD, and TSS) in lieu of
controls on toxic pollutants. In general, CMA supports the
use of conventional pollutants as indicators, at the permittee's
option, in order to assure compliance with the Act while
reducing monitoring costs of dischargers. The use of indi-
cators should be consistent with the supporting scientific
data, however, and their use must not be more costly than
direct control of toxics. In addition, EPA should not use
indicators as a justification for imposing limitations on
conventional pollutants that are more stringent than BCT.

D. Reserve BAT Effluent Limitations Guidelines

for Significant Toxics Problems and
Significant Industry Subcategories

In 1977, Congress recognized the importance of
concentrating the nation's resources on the control of toxic
pollutants, and amended the CWA accordingly. To implement the
directives of Congress, EPA has been attempting to develop
nationally-applicable effluent limitations gquidelines, for
large numbers of industrial subcategories, which will require

control of toxic pollutants based on BAT limitations.
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The task of developing such BAT guidelines has
proved to be very difficult. EPA has been unable to promul-
gate guidelines in a timely fashion, and current budget con-
straints will only hinder this task. It makes little sense to
continue developing such ﬁationally-applicable guidelines for
large numbers of industry subcategories. Instead, EPA should
focus its efforts on developing guidelines where a significant
toxics problem remains in a particular industry subcategory
after the installation of BPT, and where there are a sufficient
number of plants in the subcategory to justify nationally-
applicable requirements.

As a first step in this effort, EPA should develop
a nev list of toxic pollutants, basing its classification of
a pollutant as toxic on substantial evidence that has been
reviewed by an independent board of qualified individuals.
Where there is no widespread toxics problem in a subcategory
of dischargers, or where there are few plants in a subcategory,
effluent limitations beyond BPT should be handled on a case-
by-case basis where there is a significant toxic discharge

problem.

1. Classifying Pollutants as Toxic

In the 1977 Amendments to the CWA, Congress defined
the existing universe of toxic pollutants in Section 307(a) by

reference to the list negotiated by NRDC and EPA in NRDC v.

Train, 8 E.R.C. 2120 (D.D.C. 1976).l/ Congress provided that

EPA should revise that list from time to time "tak[ing] into

See discussion of NRDC decree at pages 29-30 below.
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account" certain specified criteria. Congress did not prescripe
how the criteria should be weighted or, indeed, what it meant
by taking the criteria "into account." As a result gf the
statute's vague criteria for classifying pollutants as

toxic, EPA may in some cases classify pollutants on the basis
of incomplete, inaccurate, or inadequately-reviewed scientific
data.

To remedy this situation, EPA should base its classi-
fication of a pollutant as toxic in water on substantial
evidence that has been reviewed by an independent board of
qualified individuals, and that supports a finding that a
significant and unreasonable risk of exposure exists.l/ EPA
should evaluate the severity of anticipated harm from a pol-
lutant, the potential exposure of équatic organisms, and the
probability of harm occurring from exposure at various levels.
The supporting evidence should consist of an evaluation of
the available scientific and statistical data, weighted as to
relevancy, accuracy, credibility and validation, scientific
method, and significance. The Agency should consider both

data supporting the toxics classification, and data that are

not supportive. The placement of pollutants on the toxics

list should be based on a risk assessment which estimates

the exposure of affected organisms to the pollutant of concern.

1/ See discussion of peer review at pages 27-28 below.
Moreover, the error in improperly designating a pollutant as
toxic 1s compounded by virtue of the fact that the toxic pol-
lutant list is referenced in other programs. See, for examplé:
the Superfund 1 gislation, Public Law 96-510, 42 U.S.C.A.

§ 9601(14)(A). :
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EPA should also review the existing list of toxic
pollutants and promulgate a new list based on the new criteria
and risk assessments. Pollutants that do not satisfy the
criteria should not remain on the toxics list and should not
be controlled to the more stringent, and most costly, BAT or
Section 307(a) effluent standards levels.

2. Defining a Significant Toxics Problem

In Section 101(a)(3) of the Act, Congress has
set forth as a policy to prohibit the discharge of toxic

pollutants in toxic amounts. This is related to the more gen-

eral goal of the Act, namely the restoration and maintenance
of the chemical, physical and biological integrity of the
nation's waters. However, EPA has not developed well articu-
lated priorities for requlating discharges. By attempting

to address all levels rather than significant discharges of
toxic pollutants, EPA simply dilutes its resources.

It should be made clear that under certain cir-
cumstances, EPA may exclude from Section 304(b) effluent
limitations either a specific point source category or specif-
ic pollutants that are discharged by a category. Such cir-
cumstances should include, but not be limited to, situations
whére equally or more stringent protection is already pro-
vided by another standard or limitation, where a pollutant
is present in the effluent solely as a result of its presence
in intake waters, or where a pollutant is present in a dis-

charge only in trace amounts. Pollutants that are discharged
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in trace amounts are difficult to measure accurately, and it
is not cost-effective to regulate their discharge.

EPA must have the flexibility to exclude point
source categories altogether from the development of national
effluent limitations guidelines, and to decline to regﬁlate
discharges of pollutants within a point source category.
Public funds should not be spent in the development of guide-
lines applicable only to a few sources, and industry funds
should not be spent controlling insignificant discharges of
pollutants.

3. Consideration of Alternatives, Inter-media
Effects, and Costs Versus Benefits

Section 304(b)(2)(B) of the Act specifies the factors
that EPA is to consider in developing BAT effluent limitations
guidelines. Included among those factors is the cost of
achieving the effluent reduction. Nowhere, however, is the
Agency expressly directed to undertake a cost-benefit analysis
to determine whether the costs are justified by the benefits
to the environment. We believe that such an assessment should
be undertaken.l/

As part of the cost-benefit amalysis, EPA should
consider the inter-media effects of its proposed regqulations.
Section 304(b)(2)(B) of the Act requires EPA to consider

non-water-quality impacts in promulgating effluent limitations

1/ See also pages 44-45 below.
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guidelines. Solving a water problem by creating a hazardous
waste or air pollution problem makes little sense unless the
problem in another medium can be much more easily or more
cost-effectively treated.
Similarly, EPA should consider alternative treatment
technologies when promulgating regulations based on the best
' available technology economically achievable. Unless such
alternatives are considered, EPA cannot have a true picture of
the costs and the benefits of any particular technology.
Finally, it should be made clear that the "gquideline"
factors in Section 304(b)(2)(B) are to be copsidered in permit
limitations developed on a case-by-case basis in the absence
of nationally applicable guidelines.

E. Extension for Compliance with BAT
Limitations

Section 301 of the Act requires compliance by July 1,
1984, with BAT effluent limitations for toxic pollutanﬁs.
This date is unreasonable in light of the Agency's failure to

promulgate effluent limitations guidelines for many industry

subcategories and its inability to issue case-by-case permits

to 69,000 dischargers. Indeed, as the House Oversight Report
notes (at p. 29), current problems besetting the Agency "call
into grave question whether the EPA is truly capable of putting
into effect a genuinely workable, legally defensible and
cost~effective regulatory scheme with which industry and local
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government can reasonably be expected to comply within the
statutory deadlines." The House Oversight Report (at p. 62)
recommends that this reality "be recognized sooner rather
than later," and that the date for compliance with BAT treat-
ment requirementslbe extended to compensate for EPA's delay in
issuing treatment requlatiomns.

Congress should extend the date for compliance with
BAT limitations to a reasonable date based on a determination
of the time needed by EPA to complete its task and by industry
to comply with whatever limitations are imposed in permits
based on published limitations gquidelines or, in the absence
of regulations, the permit writer's best professionél judg-
ment. At a minimum, compliance with BAT limitations should
be extended until July 1, 1987. This coincides with the
current BAT deadline for nonconventional pollutants. Also,
provision should be made for an extension of the BAT com-
pliance date on a case-by-case basis if a discharger can
show that, despite its good faith efforts, compliance with
the limitations by the prescribed date is not feasible.

F. Revise BAT Effluent Limitations Guidelines
Evervy Ten Years

Once BAT effluent limitations guidelines are estab-
lished, industry should be able to rely upon those limitations
as the only technology-based discharge requirements it must

meet. Otherwise, industry will be constantly altering its
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pollution control plans to meet ever-changing requirements, or
constantly replacing equipment it has installed only recently.
This is not cost-effective or sensible. Congress should
provide that BAT effluent limitations guidelines may be updated
every 10 years, rather than the 5 year review now called for

by Section 301(d) of the Act. In light of the long period of

-time that EPA has spent promulgating the first set of BAT

guidelines, it makes little sense to require review of the

gquidelines every 5 years.

G. Waivers From Effluent Limitations Where
Circumstances Merit

Where economic or water quality circumstances merit,
a discharger should qualify for alternative BAT effluent ‘
limitations. Section 301l(c) of the CWA now provides for a
waiver from BAT limitations upon a showing by a point source
that modified limits will represent the maximum use of tech-
nology within the economic capability of the owner or operator
and will result in reasonable further progress toward the
elimination of the discharge of pollutants. Section 301(g)
provides for a modification of the BAT limitations applicable
to nonconventional pollutants where such modification will
not interfere with the attainment or maintenance of water
quality. No modifications are allowed in BAT effluent limita-
tions applicable to toxic pollutants. See CWA § 301(1).
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Modifications to technology-based limitations be-

yond BPT should be authorized for conventional, nonconventiopna)
and toxic pollutants based on water quality considerations.

If a state has adopted water quality standards that meet the
requirements of the Act, and if there will be no interference
with the attainment or maintenance of the water quality, it

is appropriate to allow such modifications. Section 301(1l) of
the Act should be deleted, and Sectiomn 301(g) should similarly
be modified.

With respect to the economic waivers provided for
nonconventional pollutants in Section 30l(c), it should be
made clear that economic capability is to be determined on a
plant-by-plant basis, not on the basis of the economic well-
being of the parent company. Corporations gererally decide
whether to close a facility based on that particular facility':
economic viability. 1If, therefore, the pollution control
requirements applicable to the facility result in severe
economic injury to that facility, the parent corporation may
close the facility even though the parent corporation could

itself absorb the losses from that facility.

HE. Apply BAT Limitations to New Sources

Section 306 of the CWA presently requires EPA to

develop a separate set of technology-based standards for new

sources. We believe that such standards are unnecessary and

should be abandoned.
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As a practical matter, EPA's new source standards
have generally been identical to its BAT limitations for indus-
trial dischargers. Thus the provision for separate standards
has simply resulted in increasing EPA's administrative burden
at best.

Moreover, there seems to be no policy justification
for requiring different or more stringent standards for new
sources. As discussed above, BAT limitations should be adequate
to address any significant discharges of toxic pollutants.
Water quality standards will of course be available to deal

with any particular local problems.

II. LOCAL CONTROL OF THE PRETREATMENT PROGRAM

Unlike the dischargers governed by Sections 301, 304
and 306 of the Act, many industrial facilities do not discharge
directly into the nation's waters. Industrial facilities in
urban areas frequently discharge into publicly owned treatment
works (POTWs). The POTWs treat industrial, as well as domestic,
wastes and the industrial user pays a fee for this service.

POTWs and other direct dischargers must obtain and

comply with the terms of National Pollutant Discharge Elimina-

tion System (NPDES) permits, but Congress decided not to

impose such a permit regime on indirect dischargers. Instead,
Section 307(b) of the Act authorizes EPA to establish pretreat-
ment standards designed to prevent interference with the

operation of the POTWs or the passthrough of wastes that the
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POTW is not capable of treating. However, it has always been
the policy of Congress to avoid redundant treatment by industry
and POTWs.

Relying upon what it believes to be the mandate of
Section 307(b) of the Act, EPA has developed an elaborate and
cumbersome pratreatment program. The most onerous aspect of
this program involves the promulgation of national technology-
based pretreatment standards applicable to dischargers of toxic
and nonconventional pollutants. In the development of these
standards, EPA has not given proper consideration to the amount
of interference with the operation of POTWs, or the extent to
which municipal treatment systems effectively remove pollutants

Although EPA's general pretreatment regulations
refer to the granting of credits reflecting consistent removal

of pollutants by POTWs, the barriers that the Agency has

erected in its regulations make it unlikely that credits will

in fact be given. Indeed, the House Oversight Report (at p. 4
quotes one municipal witness at the Subcommittee'!'s hearings

in June, 1980 as stating, "'The restrictions and difficulties
involved in the granting of removal credits lead to the conclu-
sion that the EPA was never serious about allowing removal
credits to industry.'" without credits, industrial discharger:
will be required to install expensive treatment technology to
meet pretreatment limits even though the POTW may remove all

or most of certain pollutants in the dischargers' effluents.
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This will result in redundant treatment, in violation of the
clear intent of Congress that such redundant treatment be
avoided. In addition, EPA refuses to take into account the
fact that municipalities are able to enforce much less stringent
local standards while meeting their NPDES permit limits and
without experiencing any significant interference or water
quality problems.

The pretreatment proéram should be modified to focus
more clearly on the special problems of interference and
passthrough already identified in Section 307(b) of the Act,
and to place principal responsibility for pretreatment require-
ments on the municipalities and states involved. Because the
mix of wastes at individual POTWs will vary widely, each POTW
will experience unigue problems that are best addressed at the
local level. Where an industrial discharger causes or contrib-
utes to a violation of a POTW's NPDES permit or a violation
of EPA's sludge disposal guidelines under Section 405 of the
Act, the municipal treatment authority (not EPA) should develop
and enforce pretreatment limits on its users adequate to

resolve the problems.

The House Oversight Report (at p. 62) states that

steps should be taken immediately to allow municipal treatment

authorities to implement their own pretreatment programs,

which would include the establishment of local pretreatment

standards. The Report unequivocally recommends that the use

of national categorical pretreatment standards be abandoned.
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Such return of the pretreatment program to the local level is
necessary if industry and municipalities are to get on with
the task of jointly treating wastes discharged to municipal

systems.

III. THE PROMULGATION OF CRITERIA AND STANDARDS

EPA is charged with developing water quality criteria
under Section 304 of the Act and has authority to publish
standards for toxic pollutaﬁts under Section 307(a) of the
Act. EPA's role in developing these criteria and standards
should be reexamined. Further, EPA should employ the scien-
tific disciplines of peer review and risk assessment in de-
veloping such c¢riteria and standards.

A. The Role of EPA in Developing Water
Quality Standards

Section 304 of the CWA requires EPA to publish

information criteria on the effects of various pollutants, at
var;ous concentrations, on plant and animal life. Section 303
requires states to adopt water quality standards, and gives
EPA the authority to determine whether state water quality
standards are consistent with the requirements of the Act.
Nowhere, however, is EPA authorized to require that states
apply EPA's criteria in developing standards. Yet, in an
Advanced Notice of Proposed Rulemaking (43 Fed. Reg. 29588
(July 10, 1978)), EPA announced a policy of "presumptive appli-
cability" for Section 304(a)(l) criteria. Although the Agency

CMA 064240




AT

has indicated in its Notice of Availability of Water Quality
Criteria Documents (45 Fed. Reg. 79318 (Nov. 28, 1980)), that
it may abandon its presumptive applicability policy, it is not
clear that EPA's policy has in fact changed.

EPA appears to have taken the position that fishable/
swimmable use designations are the norm in developing water
quality standards, and that less stringent designations will
be allowed only in limited circumstances. Nothing in Section
303 requires the setting of standards for fishable/swimmable
uses only. States should retain primary responsibility for
developing standards based on multiple water uses.

We believe that EPA's information criteria under
Section 304 should not be presumptively applicable. Section
303 should provide for multiple use designations and the
adoption of standards designed to ensure that such uses are
maintained. Fishable/swimmable waters, though a laudable
goal, should not be the rule in all cases, particularl& when
background pollutants in the water would make achievement of
fishable/swimmable quality impossible.

While EPA's information criteria are not presump=-
tively applicable to the states, it is nonetheless likely that
states which have limited resources to devote to independent
research will rely heavily on EPA's criteria in developing
water quality standards. It is therefore critical that the

criteria rest on a sound technical foundation. To ensure that
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the criteria are technically valid, the criteria should be
subject to public notice and comment and peer review. See
pages 34-35 and 46-47 below.

B. The Role of Effluent Toxicity
Testing

EPA has drafted a proposal for a national program
of effluent toxicity testing. The Agency apparently believes
that this program is akin to biological monitoring, which is
mentioned in Section 308 of the Act. As presently contemplated
by EPA, effluent toxicity testing will be used by NPDES permit-
ting authorities to impose case-by-case permit reqﬁirements.

CMA believes that effluent toxicity testing may be
able to play a useful role in implementing the Clean Water
Act, but only if based on sound science and reasonakle regu-
latory objectives. The regulatory objectives must recognize
that the only meaningful toxiéity information regarding efflu-
ents is what specific adverse impacts, if any, a partiéﬁlar
effluent has in the receiving water in question. CMA also
believes that toxicity testing should be used not only to
determine when adverse effects of a discharge in a specific
receiving water may call for additional treatment, but also
when the lack of adverse effects may indicate that existing
treatment is adequate and further expenditures for additional
treatment are unnecessary. Considerable further work must be
undertaken before effluent toxicity testing may realistically

be used to assess receiving water quality.
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Peer Review of EPA's Scientific
Determinations

Under the Clean Water Act, EPA is directed to clas-
sify pollutants as toxics and develop effluent standards for
such toxics (Section 307), and publish water quality criteria
(Section 304). 1In performing all of these tasks, the collec-
tion and careful evaluation of scientific information and
data are critical. To ensure that the evaluation process
is an objective one, it is essential that there be an in-
dependent review of the scientific data on which the scien-
tific decisions are made.

An independent evaluation of scientific data is
particularly necessary where, as in the case of much data in
this area, the data are incomplete and subject to different
interpretations. There is always the danger that such data
will be used to support a preconceived notion, rather than
being evaluated objectively. In performing its functions
under Sections 304 and 307 of the Act, EPA should prepare and
publish a critical evaluation of the relevancy, quality and
accuracy of all scientific data, studies and analyses on which
it relies. Contrary data should also be examined. These

data, together with EPA's evaluation, should then be reviewed

by an independent science advisory board. The board should

not be appointed by EPA. The board's mandate would be solely
to review and analyze the data used as the basis for EPA's

decisions and EPA's evaluation of the data. It would not
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review the regulatory decisions themselves, since such deci-
sions would involve social and economic considerations outside
the scope of the board's expertise.

In its review of the data and EPA's analyses of
the data, the board should point out those areas in which
the data or analyses are inadequate or need to be revised.
In proposing a new or revised decision, EPA should be required
to justify any failure to follow or respond to the review
board's recommendations.

D. Standards for Toxic Pollutants Should
be Limited and Based on Risk Assessments

Section 307(a) of the Act authorizes EPA to
develop effluent standards for toxic pollutants. Such stan-
dards should not overlap the BAT and water quality require-
ments. Instead, the standards should be reserved for those
pollutants that present an unreasonable risk to human health
or the environment based on scientific data substantiaﬁing
the pollutant's toxicity and threat to aquatic life. Sec-
tion 307(a) standards should be established only when the
results of a risk assessment demonstrate that a standard is
necessary. Evidence supporting the need for such controls
should be subject to adequate peer review. See pages 27-28
above.

Section 307(a) of the CWA provides EPA with little

guidance on how to develop toxic pollutant effluent standards,
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other than the requirement in Section 307(a)(4) that such
standards must provide "an ample margin of safety." The
quoted phrase is subject to serious misinterpretation and
abuse in that it allows for a subjective determination of
and unnecessary stringency in setting standards. The "ample
margin of safety" concept should be abandoned. Instead,
standards under Section 307(2)(2) should be based on risk
assessments. Section 307 should require an adequate evalua-
tion, and a weighing of the significance of risk presented
by actual ambient concentrations of a particular pollutant,

before effluent standards are promulgated for that pollutant.

IV. THE NRDC CONSENT DECREE

In 1976, EPA entered into an unprecedented settlement
agreement with the NRDC and several other envirommental groups.
That agreement, embodied in a court order, established a wide
range of programs for the control of discharges of toxic
pollutants not found in the Act.

Whatever valid purpose the consent decree may have
had when adopted, that purpose was superseded when Congress
acted in 1977. The 1977 Amendments to the Act provide a regqu-
latory framework for the control of toxic pollutants and give

EPA discretion to implement these provisions.

The NRDC consent decree has outlived its useful-

ness, and now serves only to hamstring the Agency and to impose

restraints on EPA's implementing actions that Congress has
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committed to EPA discretion. The decree specifies criteria
not found in the Act that EPA must follow in its implementa-
tion, and requires that EPA undertake programs not required

by the statute. 1t forces EPA to prepare detailed justifica-

tions for many of its regulatory decisions, and the threat of

a contempt sﬁit gives the plaintiffs undue influence over
EPA's regulatory actions.

The NRDC consent decree should be abandoned to
remove thelunjustified constraints on EPA's implementation of

the CWA.

V. THE ISSUANCE AND ENFORCEMENT OF NPDES PERMITS

Sections 301 and 402 of the CWA provide that pollut-
ants may not be discharged to waters of the United States
except in compliance with a permit issued by EPA or an author-
ized state. Pursuant to those provisions, NPDES permits have
been issued to most industrial direct dischargers. These
permits are now expiring and will have to be reissued. Based
on experience gained from the first round of permit issuance
and an examination of problems that are likely to arise in the
future, certain changes in the permitting process are necessary

In particular, permits should be issued for a ten-ye?
fixed term and should not be reopened by EPA during their life
except in rare, specified circumstances. Industry should not
be subject to a moving target. Permit conditions should be

based exclusively on regulations that have been through notice
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and comment rulemaking proceedings, and effluent limitations
should be based solely on effluent limitations guidelines
where such guidelines have been promulgated. 1In establishing
limitations, credit should be given for pollutants in a dis-
charger's intake water, and waivers from guidelines should be
authorized where circumstances warrant. In addition, limitations
should only be set where there are validated sampling and
test methods to determine compliance with the limits. Where
permit limits are based on published guidelines, the compli-
ance sampling and analytical procedures should be identical

or equivalent to the procedures EPA used to develop the guide-
lines.

Finally, approved states should be given more
authority to run their own NPDES programs. EPA's authority to
veto state-proposed permits should be limited, and states
should have the sole authority to enforce state-issued permits.

A. Extend the Life of NPDES Permits to
Ten Years

The existing five-year maximum limit on the life of
NFDES permits is unnecessarily short. In light of the fact
that it often takes one year for a final permit to be issued,
and up to three years to install treatment technology, the
five-year limit leaves insufficient time to test the effective-
ness of the treatment before the permit renewal application

Process begins. Further, where a permit has been issued on a

CMA 064247




case-by-case basis prior to the promulgation of guidelines, it
should not be changed soon thereafter even to conform to sub-
sequently issued guidelines. The permit program should he
modified to provide for ten-year NPDES permits. As the Bouse
Oversight Report recognizes (at p. 62), extending the life of
permits will provide '"greater stability and certainty to the
[NPDES] program," and more assurance to industry that it will
not be required to replace or substantially modify pollution
control equipment that has only recently been installed.
Longer permit terms will also "allow a more effective utiliza-
tion of the overburdened regulatory staffs of the EPA and the
States." Id.

Fix Permit Terms During the Life
of a Permit

In its NPDES regulations, EPA has reserved the right
to reopen NPDES permits if subsequently promulgated standards
or limitations are more stringent than corresponding effluent
limitations in the permit, or if the subseguently promulgated
standard or limitation controls a pellutant not limited in the
permit. 40 C.F.R. § 122.62(c).~ This policy should be change’
Once a permit is issued, the permit should not be reopened

during its life to impose more stringent effluent limitations.

%* Although the reopener clause need not now be incorporated

in pe;mits i1ssued after June 30, 1981, EPA nonetheless believes
that it has authority to reopen permits on these grounds.

CMA 064248




Industry should not be subject to a moving target. A discharger
should know that funds invested today to control its discharges
will be funds well-spent, that EPA will not be able to change
the rules in the middle of the game. If the discharge of a
pollutant poses a significant risk of harm to human health or
the environment, EPA may proceed under authority already given
to it under the Act to secure appropriate emergency relief.

C. Exclusive Reliance Upon Guidelines
Where Promulgated

Once effluent limitations guidelines are promulgated,
EPA should be bound by those guidelines. EPA should not set
technology-based effluent limitations in permits on a case-by-
case basis for pollutants covered in quidelines in the absence
of a showing made in a variance-type proceeding that a particular
industrial discharger is fundamentally different from those
dischargers considered in developing the quidelines. To
regulate pollutants not covered by the guidelines, EPA‘should
be required to show that those pollutants are discharged in
amounts that are both significant and substantially greater
than the amounts from the facilities considered in developing
the guidelines. Industry should be able to rely on promul-
gated guidelines that have been subject to notice and comment
and not be subject to undefined and gver-changing limitations.
If additional technology-based limitations are needed on an

industry-wide basis, the Agency should promulgate revised

effluent limitations guidelines.
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EPA's current regulations provide that a permittee
who has accepted effluent limits based on the permit writer's
best professional judgment may not "backslide" if a subsequently
promulgated guideline applicable to the permittee imposes less
stringent limits. This unfairly penalizes those dischargers
who did not contest their case-by-case limits, and puts them
at a competitive disadvantage with dischargers whose limits
are based on the guidelines. EPA should not impose limits in
a new or reissued permit diffefent from those in promulgated
quidelines, in the absence of a variance-type showing that
such different limits are justified.

D. Prior Public Notice and Comment for
EPA Manuals and Guidance

The permit writer is directed by the preamble
to the NPDES application forms to consult various sources to
determine appropriate technology-based limitations in the
absence of guidelines regulations applicable to an indﬁstry
subcategory. 45.Fed. Reg. 33521 (May 19, 1980). Such sources
include EPA guidance, and a five-volume treatability manual
prepared by EPA. Neither the guidance nor the manual was the
subject of notice and comment rulemaking under the Administra-
tive Procedure Act (APA).

Because of the inordinate delay in promulgating
effluent guideline regulations, many dischargers will be

required to install treatment technology to meet effluent
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limitations based on EPA manuals that have never been scru-
tinized or criticized by the public and may not be scien-
tifically valid. Manuals or other guidance documents that
EPA intends permit writers to use in setting case-by-case
permit limits should be subject to the rulemaking procedures
established by the APA.

E. Reserve Best Professional Judgment BAT Permit
Limits for Significant Toxics Problems

Under the policy proposed above, BAT limitations for
toxics would be set by nationally-applicable gquidelines only
when there is a significant toxics problem and there are
sufficient plants in a subcategory to warrant the promulgation
of national guidelines. Wwhere there are less than five plants
in a subcategory, national guidelines should not be promulgated.
1f there is a significant toxics problem caused by a plant's
discharge (see discussion above at pages 12-16) but no guide-
lines have been promulgated, then BAT limits should be‘imposed
in a permit on a case-by-case basis. Such permit limits, like
the nationally-applicable effluent limitations guidelines,
should be based on an evaluation of costs and benefits, treat-
ment alternatives and inter-media effects. See discussion

at pages 44 below and 16 above.
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F. Credit for Pollutants in a Discharger's
Intake Water

In the CWA, Congress has authorized EPA to requlate
*discharges" of pollutants to navigable waters. Section
502(12) of the Act defines "discharge of a pollutant" as the
addition of pollutants to navigable waters. Based on this
clear lanquage of the Act, courts have held that in setting
effluent limits EPA must provide credit for pollutants in
intake water. See, e.g., Appalachian Power Co. v. Train, 545

F.2d 1351, 1377 (4th Cir. 1977).

In spite of these judicial decisions interpreting
the Act, EPA has in its NPDES regulations imposed so many
restrictions on the granting of "net" effluent limitations
that it will be virtually impossible for dischargers to
qualify for them. See 40 C.F.R. § 122.63(h). The rules
will thus force dischargers to remove pollutants that they
do not add to the receiving water. By denying credit for
pollutants in intake waters, the EPA rules may also result
in the imposition of effluent limitations that cannot be
achieved with the technology on which the industry guide=-
lines were based. The costs to achieve such limits, even
if attainable by other means, may be unjustifiable.

EPA's restrictions on net limitations are unwar-
ranted. A discharger should be given credit for pollutants in
its intake water that will not otherwise be removed by treat-

ment systems installed to meet applicable effluent limitations
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guidelines. Where water quality problems are created on
account of the credit, such problems can be regulated through

water quality-based limitations on a case-by-case basis.

G. Limit EPA's Veto of State Permits

EPA should not veto a permit proposed by an approved
state on the basis of anything other than clear requirements
of the Act or effluent guidelines regqulations. By delegating
the permit-issuing authority to the states, Congress intended
to remove the federal government from that process to the ex-
tent possible. Indeed, Section 402(d) of the Act provides
that EPA may veto a state-proposed permit only where the per-

mit conditions are "outside the guidelines and requirements

of {[the] Act." Interpreting this section of the Act, courts

have held that EPA cannot object to a state-proposed permit
simply because it disagrees with the state. Nor can the Agency
rely on informal guidance or memoranda as the basis for its

objection. Ford Motor Co. v. EPA, 567 F.2d 661 (6th Cir. 1977).

Yet, in its NPDES regulations (40 C.F.R. § 123.75),
EPA has asserted the right to object to state~proposed permits
on a wide range of grounds, many of which involve merely a
substitution of the Agency's judgment for that of the state.
For example, 40 C.F.R. § 123.75(c)(6) allows EPA to object to
any propesed effluent limitation which "in the judgment of the
Regional Administrator" is improper, even in the absence of

EPA effluent limitations guidelines regulations. What this
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means is that the states never truly run their own programs.
Every judgment of state officials is subject to review and
reversal by EPA personnel. EPA's failure in some instances to
delegate meaningfully the NPDES permit program is criticized
in the House Oversight Report (at p. 56), which urges EPA to
"make every effort to ensure that these delegations of program
authority are genuine:“ The veto policy should be reassessed
to make express the limited scope of EPA's review once an NPDES
program has been delegated to a state.

H. Require Prompt Action on Applications for
the First NPDES Permit for a Source

The NPDES permit-issuing process is unduly cumbersome
and permits are rarely issued in a timely fashion. Under
existing EPA regulations, the permit-issuing authority pre-
pares the draft permit and publishes it for public comment.
Opportunities are provided for evidentiary hearings or, in the
case of permits for new sources or new dischargers, non-
adversary panel hearings. During this appeal process, a new
facility is without any permit and, under EPA's NPDES regula-

tions, cannot begin construction; an existing facility seeking

its first permit will be uncertain as to what limitations and

conditions it must meet. Placing industrial facilities in

such a state of uncertainty for such long periods of time is
intolerable.
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To remedy this situation, the permit-issuing process
should be modified to expedite the issuance of the first
permit for a discharger. Time limits should be placed on
EPA's permit issuance procedure, and the procedure streamlined
as much as possible to avoid unnecessary delays. New sources
and new dischargers are reduired to apply for a permit 180 days
before the date on which their discharges are to commence.
Fairness requires a reciprocal obligation on EPA's part to act
on permits within this period. 1In addition, the applicant for
an initial permit should be given the option of preparing a
proposed permit with supporting data, which permit would become

final unless acted upon by EPA within a specified period of

time.

I. Validated Sampling and Test Methods for
Determining Compliance With Effluent
Limitations

Enforceable discharge limitations should not be
imposed in permits in the absence of reliable, reasonably
available, and cost-effective sampling and test procedures to
determine compliance. 1In general, such procedures should be
subject to independent peer review by members of the scienti-
fic community, including individuals a majority of whom are
not employees of the federal govermment; they should be vali-
dated by procedures that conform to standards set by the
scientific community; they should be approved by a consensus

standards-writing organization; they should be shown to yield
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data of sufficient accuracy and precision to be applicable to
the programs authorized by the CWA; and they should be cost-
effective for providing the required data.

Further, where permit limits are based on effluent
limitations guidelines, mbnitoring to determine compliance
with permit limits should be performed using the same sam=-
pling and test procedures used in the guidelines development
or procedures that are equivalent. Otherwise, compliance
monitoring might consistently show that a permittee is in
violation of an effluent limitation for a particular pollutant
when in fact the "violation" is only the result of different
confidence levels in the monitoring methods. Compliance
menitoring procedures should be subject to requirements of

validation for accuracy and precision.

J. Allow States to Enforce State-Issued Permits

wWhen the Administrator learns of a violation of a
state~issued NPDES permit, Section 309(a) of the CWA gives
him the option either of bringing an enforcement action directl

against the violator, or allowing the state to commence an

enforcement action within 30 days after notification by EPA to

the alleged violator and the state. EPA should not be allowed
to bring an enforcement action for permit violations occurring
in approved states. States that have assumed exclusive

responsibility for implementation of NPDES programs should be
given sole enforcement responsibility. Modifying the enforce-

ment authority in this manner will also alleviate the "double
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jeopardy" that dischargers now face of prosecution by both EPA
and the state. EPA would, however, retain oversight respon-
sibility and the authority to withdraw its delegation where

appropriate.

X. Exempt New Sources From NEPA

Congress provided in Section 511 of the CWA that

nothing in the National Environmental Policy Act of 1969
(NEPA) should be deemed to authorize the imposition of any
effluent limitations other than limitations established under
the CWA. It should also be made clear that new sources are
not subject to the Environmental Impact Statement (EIS)
requirement of Section 102(2)(c) of NEPA. Preparation of

an EIS is a time-consuming process. /

While the requirement that such an EIS be prepared
may make sense as applied to federal agencies other than EPA,
it is unnecessary to impose the heavy burden of preparing an
EIS on EPA. As the Agency charged with protecting the envi-
ronment, EPA takes environmental concerns into account in all
of its decision-making. Moreover, the NPDES permit-issuing
process for new sources provides ample opportunity for con-
sideration of environmental concerns and, accordingly, is
the functional equivalent of the EIS requirement. Permits
for new facilities under the Resource chservatiQn and Re-
covery Act, the Safe Drinking Water Act and the Clean Air
Act are not subject to NEPA's EIS requirement, and NPDES

permits should similarly be exempt.
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In its NPDES regulations EPA has provided that, as a
general rule, new sources may not begin construction prior to
the issuance of a final NPDES permit. 40 C.F.R. § 122.66(c).
CMA does not believe that Congress ever intended the Clean
Water Act to regulate construction as opposed to discharges.
Prohibiting facilities from beginning construction prior to
the issuance of a permit for the facility's discharge will
unnecessarily delay and discourage the building of new,
modern, c¢lean plants that will better protect the environment,

L. Clarify the Responsibilities of the

Army Corps of Engineers in Assessing
Environmental Impacts on Navigable Waters

Under Section 10 of the Rivers and Harbors Act of
1899, an Army Corps of Engineers permit is regquired for activit
which takes place in or affects a "navigable water" of the
United states if the activity will have a significan£ effect
on navigation or navigable capacity. When permit issuance is
found to be a "major Federal action," the Corps is required by
NEPA to undertake an environmental assessment to determine
whether an EIS is required. Collecting the environmental
assessment information and preparing a Section 10 permit is
time-consuming and expensive for both industrial and municipal
applicants, and carries with it inherent uncertainties and
delays.

Recently, the Corps has determined that a new or

revised Section 10 permit is needed when a proposed activity
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may have a new or different environmental impact or affect the
"physical capacity" of waters, even though there is no signi-
ficant effect on navigation or navigable capacity. These

activities will involve situations that are unrelated to the

Corps' historical expertise in assessing impacts on navigation

and navigable capacity. Moreover, the environmental effects
of such activities would be reviewed by other environmental
agencies such as EPA or state aéencies. The result will be
regqulatory duplication, additional costs, and unnecessary
delays in permitting new or modified industrial facilities
without commensurate improvement in protection of the environ-
ment.

The responsibility of the Corps should be clarified.
Congress retained a limited function for the Corps when it
transferred the Corps' permitting authority for refuse dis-
charge under the Rivers and Harbors Act to EPA under the
Clean Water Act. The Corps' authority is directed only to
activities which have a significant effect on navigation
or the navigable capacity of the waters of the United States.
EPA alone should have the responsibility for considering the
environmental consequences of other activities which may

affect the quality of the nation's waters.
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VI. IADMINISTR.A‘I‘IVE PROCEDURE AND JUDICIAL REVIEW

The CWA's administrative procedures and provisions
for judicial review should be examined. As to the former,
EPA's procedures should be modified to provide more systematic
consideration of costs and alternatives. fo foster the volun-
tary exchange of data, EPA should provide greater protection
for confidential information. Finally, gaps in the Act's
judicial review provisions should be closed by providing for
judiciél review in a United States district court of all final
EPA actions for which direct appellate review is not mandated.

A. Development of Alternatives, Consideration

of the Economic Impact of Regulations, and
Adoption Of the Least Burdensome Altermative

Executive Order 12291 requires agencies to conduct
a Regulatory Impact Analysis for "major rules," defined to
include, inter alia, rules where it is anticipated that the
economic impact on the economy will be at least $100 million
annually and rules that will result in significant additional
costs to consumers or will place U.S. industry at a competi=-
tive disadvantage in relation to foreign-based enterprises.
This is a salutary procedure for ensuring that regulations are
cost-effective. EPA should also be required to consider th
economic impact of a regulation in light of the impact of
other regulations affecting the same parties and to adopt the
least burdensome requlatory alternative that satisfies the
Act's goals. Finally, in order to make this review of alter-

natives more than just a rubber stamp of a single proposal,
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the Agency should be required to consider and determine the
costs and benefits associated with alternative proposed

requlations.

B. Protection for Confidential Information

In carrying out its responsibilities under the Clean
Water Act, EPA routinely requests private industry to supply
it with confidential and proprietary business information.
Under normal circumstances, such information would be pro-
tected from public disclosure under the Trade Secrets Act,
which generally prohibits disclosure of confidential business
information by the Government unless such disclosure is other-
wise specifically "authorized by law." 18 U.s.C. § 1905. 1In
that regard, EPA has interpreted Sections 308(b) and 402(j) of
the CWA as authorizing disclosure of business information
which would normally be protected under the Trade Secrets Act.

Regardless of whether or not EPA's interpretation
is correct, the current statutory language and EPA's position
have the net effect of seriously jeopardizing industry's
ability to protect the proprietary business information which
it routinely submits to EPA. CMA believes this to be a criti-

cal problem which, if not adquately resolved, will impair the

voluntary exchange of information between EPA and the regulated

community. It is only by such a free exchange of information
that rational and responsible regulation under the CWA can

take place. Failure to offer adequate statutory safequards to
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prevent disclosure of confidential business information by Epa
can only have detrimental effects. At best, such a failure
will make industry extremely reluctant to provide confidential
information to EPA. At worst, it will result in burdensome
litigation by industry to protect the confidentiality of its
proprietary business data.
We believe that under Section 402(j) of the CWa,

only nonconfidential portions of permit applications should be
made available to the public. Information protected under the
Trade Secrets Act which is not otherwise made available to the

public under Section 308(b) should be kept confidential.

Second, the phrase "effluent data" in Section 308(b) of the

Act should be deemed to include only the quantities and concen-
trations of pollutants discharged to navigable waters. Finally,
data released under Section 308(b) as part of a proceeding
under the Act should only be released to a person who has a
direct interest in the proceeding and who has executed an
agreement that would prohibit further disclosure of the data.

C. Close the Gaps in the Judicial Review
Provision of the Act

EPA has followed a practice of issuing instructions,
manuals and other similar information or directives to EPA and
state permit writers regarding implementation of the NPDES
program. Such information and directives have not been sub-
ject to public comment and often escape judicial review based

on the assertion by EPA that they are only policy or guidance.
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Often the public is unaware of the existence of these documents
and the EPA policies set forth therein. Yet, these policies
and guidance have a major impact on industry. Examples in-
clude the Agency's five-volume treatability manual, which

will be used to set case-by-case permit limits; the water
quality criteria, which will be used by states in developing
‘water quality standards; and a best management practices
manual, which may be used in writing or enforcing permits.

To ensure that EPA action which directly affects
dischargers will not escape judicial scrutiny, review should
be provided in a United States district court of all finmal EPA
action taken under the authority of the Act. Such final
action would include issuance not only of published rules and
regulations, but also guidelines, manuals, guidance documents,,

instructions, criteria, and other such documents intended by

EPA to be applied by its Regional offices and the states. In

addition, EPA should be required to publish notice of the
availability of all such documents that have an impact on the

public and the requlated community.

CONCLUSION
This paper summarizes a number of areas in which
present policy under the Clean Water Act should be reassessed
and modified. CMA is prepared to work constructively with

EPA and the Congress to address these issues in a sound,
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rational manner. We believe that the adoption of the fore-
going proposals would make the Clean Water Act a more work-
able vehicle for protecting the environment and promoting

the productivity of the nation.
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Exhibit E

ENVIRONMENTAL MANAGEMENT COMMITTEE

AIR DISPERSION MODELING TASK GROUP

Situation

The Environmental Protection Agency (EPA) is continuing

to develop and use air models to calculate pollutant exposure
concentrations from source data. These models are an
integral part of the regulatory process (e.g., regulation
development, emission permitting, especlally determination

of available increments under PSD rules, and SIP develop-
ment), and will continue to be as long as air quality
exposures and impacts form the basis for the regulatory
effort.

Mission

Develop an advocacy program that assures a close working
relationship with EPA in order to enable CMA to influence
the development and implementation of scientifically
sound and carefully validated air models.

‘urrent Program

o Monitor EPA's activities in developing and applying
air models.

Provide comments and technical guidelines to EPA and
state model developers.

Provide comments on regulations using air models.

Advocate responsible model application by EPA and
state agencies.

0 Advocate careful validation of models.
Membershig
James C. Edwards, Sponsor; J. D. Martin, Task Group Leader

Sunset

Task group review September 1, each year

@ .
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Problem

A significant portion of the regulatory programs implementing
the Clean Air Act are impacted by mathematical models. To date
the chemical industry has had limited efforts to impact on the
development and application of these models.

Objective

To establish an advocacy program that assures the development

and implementation of air models that are scientifically sound
and carefully validated.

Background

EPA is continuing to develop and use air models to calculate
peollutant exposure concentrations from source data. These
models are an integral part of the regulatory process (e.qg.,
regulation development, emission permitting--especially under
PSD rules.-.and SIP development) and will continue to be as

long as air quality exposures and impacts form the basis for
the regulatory effort.

Recommendation

The Environmental Management Committee recommends the estab-
lishment of an Air Dispersion Modeling Task Group.

Impact

Money: None anticipated at this time, since company modeling
expertise 1s the critical element for an effective
task group. If consultant funding becomes appropriate

(i.e., long range transport issues) it will come out
of the existing EMC budget.

Company Personnel: Approximately 6 to 7 people to meet ap-
proximately 1 day per month.

Staff Personnel: No new personnel. The Manager of Air Pro-

grams will be staff executive for the task
group.

.ion Reguired !

None - for information only.

CMA 064266
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Exhibit F

ENVIRCKXMENTAL MANAGEMENT COMMITTEE

HE2ZTH ASSESSMENT TASK GROUP

Situation

Chronic health effacts, especially carcinogensis, underline
many environmental laws and regulations. These include
Section 112 of the Clean Air Act, hazardous waste under
RCRA and Superfuné, and the Clean Water and Safe Drinking
Water Acts. Varicus attempts are being made by legislators
and regulators to compile and promulgate lists of such
chemicals. These .isting procedures 1nvar1ably shortchange
scientific input znd have adverse economic and social
consequences.

Mission

Develop scientific information, including papers and expert
testimony, on the subject of chronic health effects,
éspecially carcincgensis, as it relates to pollutants at
levels of exposure found in the environment. Assist other
EMC task groups in identifying and understanding these
issues, developing positions and advocating them.

Current Program

Consult on the development of EMC positions and alternatives
relative to Section 112 of the Clean Air Act and other laws
and requlations where listing of chemicals for health effects
purposes is an issue.

Membership
L. D. Johnson, Sponsor; W. McCarville, Task Group Leader.

Sunset

Task group review September 1, each year
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Problem

Chronic health effects, especially carcinogenesis, underlie
many environmental laws and regulations. Attempts are
being made by legislators and regulators to regulate chemicalsg

thought to be carcinogens. These attempts invariably
limit scientific input and have adverse economic and social
consequences.

Objective

Develop scientific information, including papers and expert
testimony, on the subject of chronic health effects,
especially carcinogenesis, as it relates to pollutants at
levels of exposure found in the environment. Assist other
EMC task groups in identifying and understanding these
issues, developing positions and advocating them.

Background

EPA has proposed regulations listing "hazardous" air pollutants,
establishing water quality criteria, and establishing

drinking water limitations which have been primarily designed
to control "carcinogens". EPA has invariably limited
scientific input to these regulatory procedures preferring
quick regulation based on preconceived judgments rather than
protection of the public based on established facts. State

and local governments have made similar initiatives. The
chemical industry has been adversely impacted by this
scientifically unsound regulatory effort.

Recommendation

The Environmental Management Committee recommends the
establishment of the Health Assessment Task Group.

Imgact

Money: None anticipated at this time for research projects,
since company scientific expertise is the critical
element for an effective task group. Assistance
of outside counsel in major regulatory and legislative
advocacy projects may be necessary where in-house
counsel resources are not available for a specific
project. The cost of outside counsel will come from
exXisting OGC budget.
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Company Personnel: Approximately 5 to 7 people to meet two
days per month. Additional effort will
be needed at critical regulatory or
legislative development times. This
resource committment is not a net addition
to the total demand of company personnel
since the same effort is currently being
managed by the AIHC Scientific Committee.
AIHC is presently assisting CMA in this
area. It is expected that the Health
Assessment Task Group will be composed
primarily of existing active AIHC members.
Creation of this committee within
CMA/EMC will internally improve communication
with this group, improve the scientific
input of existing EMC groups, and more
effectively utilize existing member company
scientific resources.

Staff Personnel: No new personnel required. A current staff
executive vacancy in the Environmental
Division will be assigned staff executive
responsibility for the task group.

Aiion Required

None - for information only.
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Exhibit G

TAX POLICY COMMITTEE: RECOMMENDATION FOR
EXEMPTION FROM SIZE AND ROTATION REQUIREMENTS

It will be recalled that the Tax Policy Committee, through past
reports of chairmen, has identified as inhibitions to its effectiveness
the CMA rules which set a fifteen-member committee size limitation and
require mandatory rotation of members upon completion of a three-year
term of service. The Committee maintalins that hardships arise because
the fifteen-member size limitation needlessly restricts access to
industry expertise and capability, and makes it difficult for the
Committee to coperate as a forum for addressing industry problems. The
Committee also asserts that, for the same reasons, the rotation requiré-
ment which mandates a break-in-service is not in the best interests of the
Association.

The concerns of the Tax Policy Committee were alluded to 1in
President Roland's June, 1981, report to the Executive Committee on the
subject of CMA committee procedures, wherein he noted that alternatives
were under review and that recommendations would be forthcoming.

Accordingly, after consultation with staff, the Tax Policy Committee
recommends that it be granted the following exemptions from CMA committee
rules and procedures:

(1) that the permissible size of the Tax Policy Committee
be increased to 21 members, allowing appointment of
7 nominees each year; and

that the Committee not be subject to a requirement
that one year must elapse before reappointment of a
company representative.

It is the Committee's belief that an overall size of 21 members would
constitute a more appropriate pool of expertise and resources. Further,
the option for immediate reappointment of effective members would permit
their participation without a mandatory one year hiatus.

If the recommended exemptions are granted, membership of the Tax-
Policy Committee would be as shown on the attached sheet.

The Staff concurs in these recommendations and recommends approval.

ACTION REQUIRED: Approval

CMA
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CMA TAX POLICY COMMITTEE
PROPOSED MEMBERSHIP EFFECTIVE SEPTEMBER 28, 1981

Qem ending May 31, 1982 -

(1) John L. Eichner, (Chairman), Manager, Corporate Tax Department,
Eastman Kodak Company (current member)

(2) "A. William Gallagher, Tax Counsel, Chevron Chemical Company
(current member)

(3) William F. Loftus, Director of Taxes, Allied Chemical Corporation
(current member)

(4) Richard S. Payne, Vice President, Director of Taxation,
Celanese Corporation (current member)

(5) John W. Rakow, Director of Taxes, Stauffer Chemical Company
(current member)

{6) G. Wesley Read, Manager, Corporate Tax, El Paso Products
(new member)

(7) Williamson P. Donald, Tax Attorney, E.I. du Pont de Nemours & Company
(new member)

Term ending May 31, 1983 -

(1) Eldin Glanz, Director of Taxes, Hercules Incorporated
(current member)
(2) Clement J. Wydra, Corporate Tax Director, Diamond Shamrock Corporation
(current member)
(3) Charles L. Chambers, Manager, Taxes, Refining, Marketing & Chemicals,
Gulf 0il Company (nominated to fill vacancy created by resignation of
McCarter Middlebrook, Gulf 0il Company)
(4) Thomas M. Rasmussen, Director of Tax & Insurance Department,
Monsanto Company (nominated to fill vacancy created by resignation of
Paul Glaser, Engelhard Minerals & Chemicals)
(5) Robert J. Moody, Director of Taxes, FMC Corporation
(nominated to fill vacancy created by resignation of John M. Skelly,
Pennwalt Corporation) .
(6) William M. Bellamy, Jr., Chief Tax Counsel, Union Carbide Corporation
(new member)
(7) Richard W. Brust, Vice President, Taxes, Minnesota Mining and
Manufacturing Co. (new member)

Term ending May 31, 1984 =~

(1) Paul B. Durham, Asscciate Tax Counsel, Phillips Petroleum Company
(current member)

(2) Robert T. Guinan, Tax Counsel, Richardson-Vicks
{current member)

(3) James C. Pugh, Director of Taxes, Policy and Planning, PPG Industries, Inc.
{current member)

(4) Thomas G. Singley, General Tax Attorney = Products, Shell Chemical
Products (current member)

(5) Glenn W, White, Director of the Tax Department, The Dow Chemical Company
{(current member)

(6) Wallace J. Clarfield, Vice President, Taxes, 0Olin Corporation
(new member)

(7) Cornelius P, (Neal) Powell, Assistant General Counsel & Director of
Taxation, Alr Products and Chemicals, Inc. (new member)
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Exhibit H

PROPOSAL TO ESTABLISH
STATE AFFAIRS SPECIAL COMMITTEE

In recent years, both the volume and complexity of state legislative and
regulatory activity have increased dramatically. In addition to the states'
own initiatives that impact on areas of concern to the chemical industry,
the Reagan administration's "New Federalism" is aimed at redirecting the
decision-making process on many key issues back to the states,

Recognizing the speed with which proposals move through the state legislative
and regulatory process and also recognizing the potentially disastrous con-
sequences of fifty different sets of state requirements on any given issue,
CMA has initiated a new effort targeted at the state level with the creation
and staffing of a State Affairs division in the Government Relations Depart-
ment. The Division came into existence on June 1, 1981.

As with most CMA programs, the state program is drawing much of its strength
from the resources of the member companies. To date, the mechanism for harness-
ing these industry resources has been an ad hoc State Affairs Committee which
held its initial meeting on July 23,with subsequent meetings on August 20 and
September 17, More than 35 member companies nominated experienced state
government relaticns professionals to serve on this body. Thus it has the

equisite expertise to deal with the wide range of issues facing the industry
‘ the states, and to guide and focus our program.

Working closely with other Association entities and with the state Chemical
Industry Councils, the committee and its task groups will provide the focal
point for the chemical industry's response to the emerging challenge of state
legislation and regulations in the 80's.

It is now appropriate to formalize this committee effort by securing Executive
Committee and Board Approval, as follows:

1. that creation of a CMA State Affairs Special Committee is authorized,
effective immediately;

2. that the committee will function according to the attached Statement of
Purposes, and will otherwise be subject to all CMA procedural requirements
for special committees;

3. officers and membership will be as shown on the attached roster.

Action required: Approval
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STATE AFFAIRS SPECIAL COMMITTEE
STATEMENT OF PURPOSES

With respect to State legislative and regulatory matters significant to the
chemical manufacturing industry, the committee will:

Seek to anticipate, identify and establish priorities with respect to
current and emerging issues and opportunities.

Monitor and review proposed legislation and regulations.

Advise the Board of Directors, Executive Committee, other CMA entities in
policy matters.

Participate in the planning and implementation of Association programs
impacting on specified state issues or objectives with emphasis on
developing a consistent Federal/State and Interstate strategy.

Coordinate participation in the execution and delivery of State
legislative and regulatory programs.

Provide support for and liaison with other authorized Association
programs .
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STATE AFFAIRS SPECIAL COMMITTEE
Membership

Richard N. Williams (Chairman), Vice President, State Relations,
0lin Corporqtion

Herman W. Vaughan (Vice-Chairman), Government Relations Manager, The
Dow Chemical Company

J. Michael Schweder, State Relations Director, Air Products and Chemicals, Inc.

Alan S. Painter, Director, Corporate Affairs, Allied Corporation

Jerry Chambers, Manager, Legislative Communications, American Cyanamid Company

James L. McGraw, Manager, Environmental Affairs, American Synthetic Rubber Corporation

Hector M. MacKethan, Jr., Eastern Regional Director, State & Local Government
Relations, ARCO Chemical Company

J. R. Gilligan, Manager, Regulatory Affairs, Borg-Warner Chemicals, Inc.

Dr. Leon Starr, Director, Environmental Health and Safety Affairs,
Celanese Corporation

Judy Feldman, Government Affairs Coordinator, Chevron Chemical Company

Ralph Loomis, Director of Public Affairs, CIBA-GEIGY Corporation

Gary W. Bruner, Director of Publtc Affairs, Cosden 011 & Chemical Company

Bruce Brubaker, Manager, Regulatory Affairs, Diamond Shamrock Corporation

John Cardella, Manager, Regional State Government Affairs, Dow Corning Corporation

William T. Wood, Jr., Director of State and Local Affairs,
E.I. du Pont de Nemours & Company

Charles E. Fitzgibbon,vnirector, State and Governmental Relations,
Eastman Kodak Company

Deborah L. Neale, Manager, State Governmental Relations, The BFGoodrich Company
J. R. Strausser, Manager, Regulatory Affairs, Gulf 0i1 Chemicals Company

Gerald D. Lore, Regional Manager State Governmental Affairs & Planning,
Hoffmann-La Roche Inc.
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Julie Archuleta, Government Affairs Representative, Hooker Chemical Company
Charles HeBner, Assistant, Community Affairs, I[CI Americas Inc.

Lester M. Rapp, Corporate Regional Environmental Representative,
Kaiser Chemicals

Earl Bassett, Vice President, Federal Government Affairs
Minnesota Mining and Manufacturing Company

Barney Wander, Regulatory Management Director, State Environmental Policy Staff,
Monsanto Company

H. J. Baumgarten, Vice President, General Counsel,
National Starch & Chemical Corporation

Michal W. Mainwaring, Manager, State Government Liaison, PPG Industries, Inc.
Michael McManus, Jr., Corporate Counsel, Pfizer Inc.
Ron Betz, Director, State Affairs, Phillips Chemical Company

Robert E. Belliveau, Assocfate Manager, Technical Government Relations, The
Procter & Gamble Company

Geoffrey B. Hurwitz, Director, State Government Relations, Rohm and Haas Company
W. A, Wood, Manager, Government Affairs, Shell Chemical Company
A. Allan Noe, Director, State and Community Affairs, Stauffer Chemical Company

Roy T. Gottesman, Vice President, Environment & Regulatory Affairs,
Tenneco Chemicals, Inc.

James v. Murray. Manager, Regional Public Affairs, Union Carbide Corporation

Donald E. Ellison, Manager, Government and Industrial Relations,
Virginia Chemicals Inc.

Don Norris, Assistant Director for State Government Affairs, Vistron Corporation
Jean M. Luck, Governmental Affairs Representative, Vulcan Materials Company

Paul C. Duggan, Governmental Liaison Representative, Witco Chemical Corporation

William P. Buckley, Staff Executive, Chemical Manufacturers Association
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Exhibit I

COMMITTEE APPOINTMENTS

1. Chemical Regulations Advisory Committee
J. P. McCarthy - Koppers Company, Inc. (Term ending May 31, 1983)
(Replacing Alonzo W. Lawrence - Koppers)

2. Distribution Committee
Robert A. Christman - Mobay Chemical Corporation (Term ending May 31, 1983)
(Replacing Thomas Regan - International Minerals and Chemicals Corp.)
0. M. Watson - 0lin Corporation (Term ending May 31, 1982)
(Replacing C. H. Vescelius - Qlin)

3. Environmental Management Committee
Phil H. Fournet, Jr. - Kaiser Aluminum & Chemical Corporation
(Term ending May 31, 1983)
(Replacing Ed Lantz - International Mimerals and Chemicals Corp.)
J. Jeffrey Zimmerman - Hooker Chemical Company (Term ending May 31, 1984)
(Replacing David A. Guthrie - Hooker)

4. Government Relations Committee
Stephen R. Conafay - Pfizer Inc. (Term ending May 31, 1983)
(Replacing Robert L. Shafer - Pfizer)

5. International Affairs Group
Joel B. Charm - Allied Corporation
J. Ronald Condray - Monsanto Company
Alfred C. Haven - E. I. du Pont de Nemours & Company
James R. Michael - Exxon Chemical Company

6. Occupational Safety and Health Committee
Warrerm S. Ferguson - Allied Corporation (Term ending May 31, 1983)
(Replacing Jonathan Plaut - Allied) '
Ronald Van Mynen - Union Carbide Corporation (Term ending May 31, 1983)
(Replacing Dr. Myrl Miller - IMC)

7. Public Risk Analysis Special Committee
Jackson B. Browning - Union Carbide Corporation
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Exhibit J

POLICY FOR REGULATORY IMPACT ANALYSIS OF
HEALTH, SAFETY AND ENVIRONMENTAL REGULATIONS

Regulatory agencies should perform regulatorv impact

analyses to make government decision-making processes more

effective.
Improved analysis at the beginning of a regulatory
proposal will allow workable and effective rules to be in

place sconer. Scientific, technical and economic issues
should be examined before important decisions are made.

The following Guidelines are recommended:

« Regulations should be adopted when (1) a need for

regulation has been demonstrated, (2) costs bear a

reasonable relationship to benefits, and (3) the

most cost effective approach is adopted.

Regulations should be adopted only where they
will significantly reduce pubd+c* risk. Regulations
should not be used to induce small changes or to -
reduce already minor risks. Justification for a
regulation should be based on scientific data that
clearly identify the hazard to be reduced and show
to what extent the regulation will reduce the hazard.

The anticipated cost of a regulation should
include both the direct costs of complying with it
and its indirect costs throughout the economy. Sim-
ilarly, the benefits to be included are the direct
and indirect benefits of the regulation.

Finally, a requlation should take the least
burdensome approach that will achieve its goals.
Resources are wasted whenever a regulation imposes
requirements not directly related to its objectives.

77
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* Redqulatory impact analysis should not include aguan-
tification of intangibles in monetary terms.

Requlatory agencies should not place a dollar
value on human life, other health effects such as
pain and suffering, or aesthetics. Such gquanti-
fication is not meaningful to society and the use of
a mechanistic cost/benefit ratio for decision-making
would be unwise. Regulatory impact analysis should
provide decision-makers with as much inférmation as
practicable to ensure that regulations express human
as well as economic values.

« Regulatory agencies should use "good science" in

defining both the need for a regulation and the
benefits in terms of risk reduction it will

provide.

Agencies should use guantitative risk assess-

ments that are based on substantial evidence. Un-
supported assumptions or seriously flawed scientific
studies form a poor basis for regulation.

Analyses should be reviewed by independent sci-
entists as well as by agency scientists to ensure
that the data are valid and that interpretations ate
correct.

« Regulatory agencies should evaluate alternative

approaches to regulation.

Regulatory agencies should analyze the potential
costs and benefits of reasonable alternatives for
achieving regulatory goals. Non~regulatory ap-
proaches, such as economic incentives, can be more
effective and less costly than regulations.

Agencies should also consider alternative meth-
ods of regulatory control. Such alternatives might
include flexible compliance deadlines, performance
standards, variances and exceptions.

a»
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: Exhibit K
REPORT OF THE CHEMICAL REGULATIONS ADVISCRY COMMITTEE

TO MA EXECUTIVE COMMITIEE

Carl W. Umland, Chairman
CRAC Impact Analysis Task Group

BACKGROUND

MA identified a need for Toxic Substances Control Act economic impact assess-
ment very early in the life of the Act. This was in anticipation of Congressional
oversight hearings in the early 1980's. These hearings were expected to be an
cpportunity for amendment either to seek relief from damaging burdens or to.defend
against further tightening of the Act's provisions. 1In either case, a sound,
verfiable data base would be required.

In response to this direction, CRAC established an Econcmic Impacts Task
Group. An agreement was reached with National Economic Research Associates, Inc.
(NERA) about 3 years ago "to develop a method for determining the direct cost of
TSCA regulations assessing the impact of these regulations on industry output,
production cost, research activity, and the development of new cheamical substances'.

An industry survey was designed and piloted with 36 member companies. It was
administered by Price Waterhouse and Company who also conducted randam reviews of
the questiommaire campletion processes. It was critiqued by an outside panel of
econamic experts and other interests (including EPA, a trade union, and environ-
mentalist groups).

The study package submitted for review and release consists of 4 documents:

1) The QA Summary of September 29, 1981.

2) The Advisory Panel Report of August, 1981.

3) The NERA Report of January 20, 1981.

4) The Price Waterhouse and Campany Report of Septamber 19, 1980.

This package was reviewed by CRAC on August 19 and its acceptance for general
release is recammended with the following observations:

#

e A survey methodology applicable to estimating TSCA costs was demonstrated.

¢ The pilot swrvey produced same significant findings even though preliminary
in nature.

e Confidential business information can be securely amassed and used in
verifiable fashion.

o The outside Advisory Panel was a critical safegquard to the overall
credibility of the study package and the Association.

v Executive Order 12291 has made regulatory analysis broader than just
econcmic impact and will require greater specificity for industry's
presentations to the agencies.

e C(RAC has gained additional insights from its productive and effective
PMN Impact Analysis studies.

® 2As a result, CRAC has restructured its activity beyvond (but including)
econamnic analysis and will seek coordination with PRASC as well as direct
involvament of its regulatory task groups in impact analysis disciplines.

e Continuing data requirements are under active study and are expected to
include elements of the NERA pilot study; the NERA study per se will

ot be expanded,
;Pg_m_i’m CMA 064279

Adoption of the study package as a OMA report for release as appropriate.
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Exhibit L

AMENDING THE CLEAN AIR ACT

CMA 1is working actively In cooperation with an extremely broad
coalition to aid the Reagan Administration in its goal of comprehensive
amendment of the Clean Air Act this year. This ambitious timetable
has been complicated by the delays in naming an EPA Administrator,
the exclusive priority given the tax cut/budget contrel IiIssue, the
hostile treatment of air quality issues in the media, and a reliuctance
by the Administration to move forcefully on Capitol Hill.

In response to specific reguests from key Administration officials
we are joining with many other groups and industries to (l) increase
the understanding of both Congress and the public as to the justification
for changes in the Clean Air Act, and (2) urge that prompt and com-
prehensive action be taken on legislative remedies. An action call to

that effect went to all member companies from President Roland earlier
this month.

Following are more detalils and background on this issue, with
attention to specific elements of the CMA program,

ction required: None; information only.

CMA
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STATUS REPQRT ON
CLEAN AIR ACT AMENDMENTS

Qur organization primarily 1s concerned with aspects of the
Clean Air Act which unnecessarily reduce productive capacity without
contributing significantly to c¢leaner air. We believe that the
goals of the Act - including protection and enhancement of public
health and welfare - can be accomplished with far less sacrifice of
economic and energy resources.

CMA began working three years ago toward Clean Air Act amend-
ment this year, through bills to authorize funding of the Act beyond
the FY 1981 expiration date. Reauthorization bills were to be ready
for floor action by May 15, 1981. Now, in the absence of such
legislation, the Clean Air Act program may be funded after September 30
by means of continuing resolution until passage of legislation.

The general objectives of our recommended revisions in the Clean
Air Act are: to assure that valid scientific evidence 1is used in
setting and revising standards; to assure the use of economic and
energy consideration in standard-setting and determination of controls;
and, to eliminate non-productive and unnecessary requirements,

The CMA "Position Paper on Recommended Revisions to the Clean
ir Act" dated November 4, 1980 was widely distributed by the end of
he year. oOur Clean Air Act Task Group and CMA staff began, 1in
December, meeting with Senate members and staff to acgquaint them with
CMA views in preparation for their review of the Act. In later visits
we also provided them with the CMA "Clean Air Act for the '80s"
communications package including a non-technical background paper
relative to our position.

Also early in the year, CMA joined the newly formed Clean Air
Act Forum of major industry groups, for information exchange toward
amendment of the Act. The Forum includes the coal, electric power and
petroleum associations as well as those of the steel, mining, paper
and motor vehicle industries.

By March, CMA Representatives had met with Senate Environment
Committee Chairman Robert T. Stafford (R-Vt.) and with House Commerce
Committee Majority leader James T. Broyhill ( R-NC-10) regarding the

importance of amending the Cleanp Air Act this year, That month, also
there were joint hearings to receive a Congressional study report of
the National Commission on Air Quality, The Senate Committee proceeded

with ‘comprehensive hearings on the Act, while the House Subcommittee
on Health and the Environment -- responsible for review of the Clean
Air Act under the Commerce Committee, held more oversight hearings.
The Subcommittee is chaired by Henry T. Waxman (D=Ca.-24) who wants

no change in the present Act except, for example, regarding acid rain.
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Oon May 6, Congressman Broyhill introduced H.R. 3471 containjng
amendments for stationary sources only, Including a provision to
strengthen scientific review under Section 112 of the Act. In genegp
industry groups recognized specific weaknesses in the bill but felf
it was a major step In the right direction which would help focus the
Clean Air Act debate. We, therefore, shared with Congressman Brovbilz
a legal comparison of H.R. 3471 to the CMA Position Paper of Novembeyr
1980.

al,

Unfortunately, environmental groups published newsletters head-
lined, "Broyhill Mauls the Clean Air Act"., Shortly thereafter it
became apparent that the Administration was not going to endorse
Broyhill's bill. Through meetings of the Clean Air Act Forum and in
our CMA talks with top Administration officials, we especially began

pressing the Administration on its legislative strategy. Lack of
specific timetable and lack of more forceful Republican leadership
was causing growing uneasiness in the business community. Finpnally,

¢. Boyden Gray, Counsel to the Vice-President, indicated that an
Administration bill would be introduced by June 30th.

Also In May, five CMA representatives briefed Administration

staff regarding our recommended changes in the Act. The staff were
among those involved in drafting the Administration's bill and they
represented EPA, OMB, the Vice President - General Counsel's Office,

and the White House Office of Policy Development. Following the
briefing, we began to maintalin contact with the working level staff
in addition to emphasizing to top Administration officials the need
for a bill, as early as possible.

During May through June, we also focused on the Senate Environment
Committee hearings on the Clean Alr Act and provided: 1) a statement
for the record of the May 20 hearing on the Prevention of Significant
Deterioration (PSDP), including case studies; 2) oral testimony on
June 9 regarding the ambient standards/standard-setting process
(Sections 108 and 109), and a full statement for the record covering
all of CMA's recommended changes in the Act; 3) a response document
on guestions from Senators Stafford and Alan K. Simpson (R.=-Wy.). in
follow-up to our testimony of June 9; and 4) scientific statement,
for the record of the June 11 hearings on hazardous air pollutants and
scientific evidence on actual public health risk from air pollution.

By the end of June'. the entire country was buzzing about an
EPA working draft of the Administration-promised bill, dated June l2th.
Reportedly it was leaked, and Congressman Waxman called a press con=
ference to publicize it. This event sparked major media coverage of
anti-Clean Air Act amendment statements, Previously, CMA had maintained
a low-profile with the media, but over the summer we developed plans
for further chemical industry communication on the need for changes
in the Aact,
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Also this summer, as part of ocur Clean Air Act Task Group
strategy, there was a special round of CMA visits to Senate Environment
Committee members and key staff in view of their expected drafting of
amendments over the August recess. We discussed and left with them
copies of the CMA scientific statements on hazardous air pollutants.
These documents also were provided to Administration staff including
those whom we had briefed in May.

During the July weeks when the Administration was engaged In
decision-making on provisions of a bill still promised to be introduced
once the President's budget and tax cut bills passed Congress, we also
provided Administration staff with analysis of the June 12th EPA draft
and re-emphasized our CMA recommendations particularly regarding
Sections 108, 109 and 112. .

However, instead of proposing a Clean Air Act bill, the Admin-
istration issued eleven basic principles as the framework for working
with Congress toward Clean Alr Act amendments, Since then, Administratior
officials have been meeting with newly formed coalitions to lobby for
amendment of the Clean Air Act on the basis of economic growth, in-
cluding an industry coalition in which CMA is highly represented.

To date, Administration officials still say there is time for
passage of a Clean Air Act bill this year, yet it is unclear whether
the Administration will provide the necessary leadership as opposed
to continuing to keep its options open, Already some Congressional
leaders including Senator Stafford are projecting that Clean Air Act
amendments are unlikely to reach the floor before next year, They
see other business, including the appropriation bills, filling the
calendar.

Nevertheless, Senate Environment Committee staff are determining
consensus on various Clean Air Act issues, Widespread agreement on
improvements in the Act is expected to lead to proposed legislative

" language, In view of what we have perceived in meetings with Committee
staff, the draft language is likely to be along with lines of fine-
tuning only. There also is the threat of proposals to expedite listing
and regulation of substances under Section 112 of the Act without
proper consideration. This concern 1s a primary focus of our (Clean
Air Act Task Group strategy.

The only bill introduced in Congress to-date regarding overall
stationary source provisions of the Clean Air Act still is H.R. 3471
{expected to be revised and reintroduced by Congressman Broyhill) .
Mobile source amendments could be achieved through H.R, 4400, which
Congressman Bob Traxler (D.~Mi.-8) introduced on August 4. Under
the Health Subcommittee, comprehensive hearings are scheduled to
begin in late September regarding mobile source issues and acid rain.
The two bills will not be addressed by these hearings.




Our Clean Air Act Task Group effort 1s aimed at reassuring the
Committee members who co-sponsored the Broyhill bill and convincing
more Democratic members to support change in the Act. We are urging
completion of comprehensive hearings before the Subcommittee as
early as possible. j

Full Committee consideration headed by Chairman John D. Dingel]
(D-Mi.-16) and Congressman Broyhill is needed to get a bi-partisan '
mobil and stationary source bill reported out of the House Commerce
Committee this fall. ,

Developments in upcoming weeks will be pivotal for overall
amendment of the (Clean Air Act this year or early 1982, versus sometime |
after the '82 elections, Our Government Relations Committee, at a ’
special meeting held on August 27 to review our CMA program for
amendment of the Clean Air Act, reaffirmed that we will continue to
seek comprehensive legislative change in the Clean Air Act =-- now.
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SUMMARY OF CMA POLICY IN CLEAN AIR ACT AMENDMENT

CMA is primarily concerned with aspects of the Act which
unnecessarily reduce productive capacity without contributing
significantly to cleaner air, We believe that the goals of the
Act, Including protection and enhancement of public health and
welfare, can be accomplished with far less sacrifice of economic
and energy resources.

CMA's general objectives are:

To assure that valid scientific, evidence is5 used in setting
gtandards;

To assure the use of economic and energy consideration in
standard-setting and determination of controls;

To eliminate non-productive and unnecessary requirements;

CMA's priorities for change are:
P g

Revision of the basis for setting National Primary and
Secondary Ambient Air Quality Standards (NAAQS).

Revision of Prevention of Significant Deterioration ( F5D)
Provisions,

Revision of Non-Attainment provisions of the Act.

Revision of Criteria for Regulating Hazardous Pollutants
under Section 112.

Revision of provisions establishing new Source Performance
Standards (NSPS) under Section 111.

Revisjion of EPA/state authorities in implementing the Clean
Air Act, to clarify and increase the role of states.

Correction of imbalances between the Clean Air Act and energy
policy and economic policy.
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STRATEGY OBJECTIVES

1. Seek comprehensive legislative change in CAA now; should
such amendment not occur in the short-term, we will:

(a) seek interim regulatory relief

(b) explore possibilities for helpful amendments as a
part of a limited bill, with priority attention to
the issues of PSD and NAAQS/non-attalinment

(c) continue to stress the need for prompt, comprehensive
amendments

2. Participate in business community cooperative efforts as the
most effective means of achieving broad CMA objectives.

3. Communicate overall CMA recommendations, but devote par-
ticular attention to Section 112; seek acceptance of our
Section 112 proposals by the Administration and by (Congressional
committees.

4. Participate in business community cooperative efforts to
attain better public acceptance and more positive media
treatment of the need to amend the Clean Air Act.

CMA Government Relations Committee
September 1, 1981

CMA
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Exhibit M

SURVEY OF CHEMCAP PUBLIC SUPPORT ACTIVITIES
BY 60 CMA MEMBER COMPANIES

REPRESENTED ON THE BOARD OF DIRECTORS, 1980-1982.

EXECUTIVE SUMMARY

A survey of ChemCAP activity by companies represented on
the CMA Board of Directors in 1980-1982 indicates that:

e 71 percent of the companies have undertaken
some kind of ChemCAP-related employee com-
munications program.

e 16 percent have communicated with stockholders
on ChemCAP issues, g

e 31 percent have initiated some kind of com=~
munications activity with the news media.

e 36 percent have organized, are planning or
are exploring speakers programs.

e 36 percent have engaged in some form of com-
munity outreach program at plant locations.’

In addition, a few companies have communicated ChemCAP
material to suppliers or customers but the number was too
small to include in the bar graph that accompanies this
report.

The survey was conducted by telephone and corroborated by
mail in August. Its purpose was to arrive at a composite
picture of ChemCAP activity by those companies who could
logically be expected to be most active in public support
programming and to provide a benchmark against which future
ChemCAP involvement can be measured. Standard forms were
used in making the summary.

A discussion of each of the five principal activity areas
follows:

l. Employee Communications--A logical objective is to
have each employee informed about what the industry
is doing about air and water pollution, worker
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health and safety, transportation of hazardous
materials and safe disposal of hazardous materials.
While not 100 percent, the score on communicating
to this basic audience is encouraging.

The wide variety of communications materials made
available. by CMA has allowed participating com-
panies to design their own programs, using dif-
ferent mixes of materials and different methods of
distribution. A number of companies adapted CMA
materials to suit their own needs, and some com-
panies have expanded ongoing communications to
employees on the key issues.

Stockholder Communication--The number of companies
involved in thils activity is small, but it must be
regarded as an area of promise and potential growth,
The relative ease of including brief discussions

of ChemCAP issues in such stockholder publications
as quarterly earnings reports should commend it to
publicly held companies. Several companies who
have communicated on ChemCAP to shareholders have
been encouraged by the response.

News Media Communications--Set against the recog-
nized need for a vigorous media relations program

by the industry, the score in this category is
disappointing. Most firms in the industry continue
to adopt a low profile and to deal with both national
and local news media in a reactive way. For ex-
ample, only a handful of companies have distributed
ChemCAP material to local newspapers or placed public
service announcements with local radio and television
stations. There has been little sponsorship of
ChemCAP advertisements in plant area newspapers.

Some exceptions are noted, particularly joint ef-
forts undertaken in the Houston area and the media
activity planned for the Westchester-Fairfield
Counties area.

Speakers Program--This form of face-to-face communi-
cations 1s highly important, and the growing number
of companies that are starting speakers programs

is encouraging. The ChemCAP Speakers Manual is
regarded as a very useful resource. The potential
benefit from this activity--if, for example, each
chemical plant manager would make just one com-
munity speech a year--is immeasurable.

Community Qutreach Programs--A dgreat many things,
in addition to speeches, can be done to bring home
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the ChemCAP messages to plant communities, and com-

panies have initiated plant open houses, so-called
"media days" and mailings of ChemCAP materials to
community leaders. While this kind of local
activity is widely recognized as being important,
involvement by CMA Board member companies has been
spotty. It needs central management's encourage-
ment and support.

Fifteen companies represented on the board have undertaken
no ChemCAP-related programs. Most of these are small com-
panies with no professional communications staff people.
Some of the reasons they offer for not becoming involved
in ChemCAP:

e Lack of professional communications staff.

® In process of reorganization, merger, ac-
quisition, etc.

Primary business is not in chemicals.

Concern about taking higher profile and
becoming target of environmentalist attacks.

Concern about raising employee fears and
demands over job safety.

On-scene discussions with individual company managements

by H.G. Brown have been cited as helpful in putting local
involvement into broader perspective with overall industry
needs. The new "ChemCAP Materials Guide" has also been -
helpful in providing an overview of available materials--
aside from the constant flow of new booklets, press
materials, etc.

Likewise, CMA's monthly "ChemCAP Action Roundup" is helping
alert companies to effective projects being undertaken by
other firms throughout the industry. Still more useful
should be the collection of specific case examples being
put together by CMA for publication and industrywide dis-
tribution in late September: our new "Public Support
Programming Action Guidebook."
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