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nvaf thera and say that Dr. Suskind_mas axaminéd Enr‘weeks
1n‘we§t Virginia when it was two wesks, whsen ha’s basan
undear strass.hefa For two months, and suggest that this is
somehow lasser’of 8 strain than that--esnd who is going to
taik about Gobles? Now, Judge, this witness is nc longar
able to sndure this. It’s time to do something about it.
Now, talking about the suggesting ghat Mr. Carr always
wins. That's not a question of anything sxcept count.
1'va bean back hera, snd ws havé not won anything when Mr.
Carr appossd us., That’s a Fact. ['ve sat in that court-
room and I have not heard any objsctions sustained. I did
hear ons the other day. We ara sndeavoring to count them,
For whatever uss it will be mada in the future, um ara
counting, Just doing a count. But, thé only thing wse are
suggesting is that this witness bs givanfa chance to rest,
gat'out from under tha strass of this_ﬁhina which Mr. Carr
is intentionally doing. And to say gﬁat he’s cross exam—
ining a witnesss that wss on the etaqd ;n direct For two and
a half deays, or certainly less than.th;éa days, and ha's
now gatting ready to start his tuentisth day of cross
examination by making therﬁitnssa read exhibits that
weren’t evean tnuhhad in direct examination--and I’'m not the-
world’s greatest trial lawysr, Rex, and I don't purport to

be, and I havén't had a tremendous amount of trial sxperi--
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ence, as you suggest; but, I’ve had esnough to Eﬁnm that
cross examination was always limited to ths scops of tha
direct. And 1 found that out a long times ago. But, ha’s
doing this daslihsrately. This ig a dseliberate ploy to
abuse this witness, bacauss he wants this witness to bend
to his will. This is Just a deliberate ploy, snd the
witnaess is showing the stress. As a matter of fact, I
sgssuma that mayhe some of Mr, Carr’s remarks indicate that
he’s showing the stress. We want this witnsass off tha
stand so that he can recoup, and he’ll bs back.

THE COURT: Okay. I am denying the Motion, and 1
am denying it for a number of grounds--numbaer of ressons.
First of all, this~--the first part of your Motion. He’s
been on ths atand a long time. I don’t know how long he
was on ths stand in West Virgina at Nitro, and I don’'t know
how long hs was on the stand at Comp pearings in ’56, and I
dsn't really care, becauss that's no£ ralavant to what we
are doing here. The length of tims_an.tha witnegss stand is
somathing that is despandant on a numbér'cf things. The
main thing it’s dependent upon in this particular casa, and
it’s the thing over which he has control, is compliance
with the rules of Court, the rules that I’'ve articuiatad,
the rules thaf I've admonishad him zbout, ths rules that

Mr. Heinsman as an officer of the Court on numerous timss ~




AL

. 1
7 \‘».-' :
. F

12 N ¥ T N n

10
11
12
13
14
18
18
17
18
18
20
21
c2
23

24

201

"o

has sxplained to him, both all of them in ganefél and at my

request with emphasis on particular cnas such as rssponding

only to the question and how to handle assumptions. And
really the length of time that this witness igs on the stand
is something that’s within his control. Now, hse has so fa;
by his actions sxtendsd tha langth of that varisble, and he
appaars willing to do that, and he appsars intent on doing
it. And I raéllg am not going to allow this Court to ba
put in the position of a witness who is deliberately trying
to svade the rulss of thig Court and warp the rules of this
Court and obstruct tha ocperation of this trial and thsen
claim that he has hecome sxhausted thersby and needs a
bresk from it. That is an absurdity which I am not going
to allow, I have--l was advissd earlisr as to this wit-
ness’ age, I think by you Mr. Nassif, beck here in chambers
I think at the time when ws had the aggument and we talkad
about his hsaring aid that he dnesn’é——that he didn’t want
to wear up to that point in tims. Ynu alan advised me that
ha ssemed to be getting tired in thé afternoon and perhaps
we could do something about that. And there have besn a
number of times such as one day this week when I've allowed
a very long break in the afternoon. aAnd I've kept an esye
on him both in the morning and afternoon. And 1 don't

agres with your observation based on my ohasrvations N
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looking at him and listesning to him and matchigd him pratty
intently. When he has seemsd a iittla slow in the after-
noen, wa’ve takan soms breaks. You’ve noticed, if you kept
track of the tims as wall as you claim to hava kept track
of th=s objections, you’ll notice that thers have been some
times when wse’ve sven taken soma long brosks in the
afternoon. There have also been soms timas when--have been
apme times whan we have gons For a shorter psriod and then
taken s break in the afternoan. This witness is in good
shaps; this witnees is in control of himself; he is in
control of his facultiss. I don’t sas what you claim to
sag as far as this witness. And if, for the sake aof
argument, it werse thsre, he has within his powar ths
ability to shortsn his tanure on the witness stand and that
is by a simple basic compliesnce with what this Court has
repeatadly requested him to do. As far as your insinu-
ations on the rulings, I don’t keep count of who wins how
many Motiongs, bacause I try to avoiq me@aningless actions,

I try to look at thse gquality of what 1 do and not the
guantity. And my advice when anyons has complained about
rulings going against them in this trial as wsll as others
have bsen that I adviss them to look at the quality of the -
Motions and the objections they maks and not the quantity.

And I think that advice applies hsrs also., I am denying °
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gour Motion. 1’m denying it For the grounds stated. And I
think that takes cere of what your Motion includsd.

| MR. CRAVEN: IMr. Carr concadad ths gqusstion on
the Doctor’a cartifFicats.

MR. CARR: 11 did not concede to the Doctor’s cer-
tificate.

MR. CRAVEN: All right. 0Does the Court want--1
maan, Mr. Carr is trying to disgnoss his condition, and if
we give to the Court B certificate by s doctor thet his
continuation on this stand undaer thasa circumstances
without a bresak can be dangerous, injurulous, to his
health, is the Court still going to persist in His ruling?

THE COURT: 1 don’t rule on things bsfors 1 sse
it., If you want to submit something to ma, you are free to
do so et any tima, But, I'm not going to be making
advisory rulings on this pr anuthing_glsa. And I'm not~-~
walt a sacand because I haven’'t Fully addrasssd it yst--

MR, CRAVEN: 1I°’m sorry.

THE COURT: I am not going to rule on something
that I have not yet sean. It just--1'll teke tha same
position on that as I have on the affidavit, IF you want
to submit something, you know, file a'cnpg with the clark,
xerox 8 copy for me, and 1 will take a look at it. The

only thing I am going to tell you 18 I will read whataver -~
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you submit. 1°'m not going to pre-judgse angthing; I'm not
goeing to maka an advisory ruling; I'm not going to pre-rule
on something that I have not seen or not hsard. So, you
know, iF you want to submit something on this or on the
affidavit, or anything else for that mattser, go right
ahead.

MR. CRAVEN: Thers's tha chronology problsm.' We
probably will have to go to Cincinatti to get his doctor
and get the affidavit and get it back. He’'s going homa
tonight. Do wp offend against the affidavit and bring him
back again hare Monday morning and wshen we are giving you
the affidavit? I don’t know why we have to do that,
assuming that the affidavit is a strong as 1 think it can
be.

THE COURT: - Well, you are asking mo again to make
a Jjudgment and a ruling on sumsthingAthat I have not ssan,
and I'm npot going to do that. Now, £ha—-I‘va ruled on your
Motiaon. And by my ruling, we start.cqurt at 8:30 Monday
morning. |

MR. CRAVEN: UWell, is the Court going to rule on
the voir dire--the rsquest for voilr dire? Because we are
going ahsad——

THE COURT: I’'m working on both of the Motions

that you have submitted to ms, and when 1 fesl that I hava-
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an Order that properly resolves sither and both, I will
fila them and you'll get copiss of it.

MR. CRAVEN: UWhere can we get this affidavit to
you Eamurrcw?

THE COURT: What? OF what? His doctor?

MR. CRAVEN: OF the doctor,

THE COURT: Drop it off at my housa if you want.
Leave it in the door if I'm not home. I'va had a number
of -—-

MR. CARR: You ars not saying that the Court

would rule ax parts on tha affidavit without hearing from

usT
MR. CRAVEN: I don’t do business that way.
THE COURT: 1I’m sorry, ! didn’t hear what you
said.
MR. CRAVEN: 1 said, "Rex, ; don't do busineass
_that way.”

THE COURT: You know, you've dropped things off
at my house before. If you want to drob of f an affidavit--

MR. CRAVEN: Us won’'t be able to fils it tcmﬁr-
row, but we will hava it ready Ffor Filing. Ws will send a
copy to your houss and wa will send a copy to Cnuﬁssl, if
that’'s agreed.

THE COURT: You can do whataver you want, v




St
il

o o, 4+ w N

10

11

12

13

14

15

16

17

18

18

20

el

a2

23

24

208

MR. CRAVEN: 1°m saking For directions as to—-

THE COURT: I’'ve allowsd--! have a ysfg very
liberal policy. If you want to drop something off at my
housa on any of these Motions for me to read, drop it off
and I will read it. And that includes affidavits; I’'ve
received rasponsses that way; I've resceived brisfs that way.
You know, I'm in the book; drop it off. Shaila knows whara

I live, so do a couple of the others, so just drop it off.

(Thus concludes the procesdings had on April 4, 1S86.)
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STATE OF ILLINOIS )
. b 5S.
b

I, TRACY LYBARGER, C.S.R., an OFficial Court
Raportar for the Twsntieth Judiciel Circuit of the
State of Illinois, do hershby certify that 1 reported in
shorthsnd tha procssdings had on the hearing in the
above-agntitled cause; that thereafter I caussd ths
Forsgoing to be transcribed into typswriting, which 1
hereby certify to b a true and accurats transkript of
the procsedings had bsfore ths Honorable Richard P,
Boldsnharsh, Judga of said Court.

DATED this r&%iﬂag of April 18686.

TRACY ?BQEéER é
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STATE HF ILLINOIS )
)
COUNTY OF ST. CLAIR )

I, RICHARD P. BOLDENHERSH, Circuit Judge 1in
and for the Twentieth Judicial Circuit, hereby certify
that the above i1s a true and correct transcript of the
proceedings had in the case captioned: FRANCES E.
KENNER, ET AL v. MONSANTO COMPANY, Cause No. BO-L-S70,
heard on April 4, 1S86.

DATED this day of April, 13BB.

RICHARD P. BOLDENHERSH, Circuit Judge



