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I
 cuidelines for evaluating risks to human health and the environment a sites that may require investigation or
response actions pursuant to the Minnesota Environmental Response and Liability Act, Minn. Stat. § 11SB.01 to
115B.24 (MERLA).

—
document and other documents will be incorporated into a Site Remediation Risk-Based Site Evaluation Mammal
[which will contain guidelines for conducting MERLA-related evaluations, including risk evaluations under theaSR
[MPCA staffintends to use the policies and procedures in the manual as guidelines to evaluate the need for
investigation or remedial actions to address releases and threatened releases ofhazardous substances or pollutantsESLE,
evaluate the need for or adequacy ofresponse actions under MERLA, including procedures set forth in
outstanding MPCA Requests for Response Action and Consent Orders. The final standard for all such
evaluations is the MERLA statutory requirement that such actions must be reasonable and necessary to protect theEEN

|The Minnesota state superfundprogram.governedby MERLA and the supplementary rules, the federal superfund

program. governed by the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA).
and the federal regulations in the National Oil and Hazardous Substance Contingency Plan (NCP) work togetheraE
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~ Continuation ~

trCERCLAfrttcostitbeccaret ey cv opens
from aResponsibleParty (RP).There isno NCP consistency requirementin MERLA,although underMERLA.
ihecostsmustbereasonableandnecessary. Theguidancedocumentsare intendedtofunctionin a similarmanneren temeee stefneA toErr
CERCLA, which specifically states that the party seeking reimbursement must show that its costs are “consistent”na

Tr—a a ebay eeto
“compliance,” with the NCP. This infers some flexibility in selecting the appropriate remedy while following the
[basic requirementsof the NCP. The extent of flexibility is still debated in courts. The NCP provides thata partyaha SCitrefeBeSE
[courts have emphasized that the community relations aspects are a partofthe NCP response action, including the
rightofthepublictoparticipateintheremedialactionselectionprocess.

A——mt pi ams deMe opm MRL vat,
EPA believes that these governmental bodies, consistent with CERCLA intent, should have flexibility to
implement response actions andbring cost recovery actions for those response actions as long as the responseer tieTm trre ve Sksm se
case basis.

eres HeGA Stseenbpen?
S——

‘The natureofdecision-making regarding how to investigate, evaluate and remediate environmental contaminationes omeirie
‘a manual that outlines a risk-based approachtodecision making during site investigation and remedy selection.
‘The Risk-Based Site Evaluation Manual (the Manual) will provide a tiered processfor making decisions by
evaluatingriskstopublichealthandtheenvironmentatsitesunderthe SuperfundandVoluntaryInvestigationir a cmeErion(10Bo,Supemgnm
chapterfromtheManualunderdevelopment. Decisionsongroundwaterusewill be presentedinaseparate
document.

“ThepurposeofthisProperty UseGuidanceDocumentis to summarize howplannedpropertyusemaybe.
incorporated into the investigationandcleanupdecision-makingprocess at Superfund and VIC Program sites as.my enseAml rr i
and affected citizens will be imperative in identifying planned property use.
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‘contaminationand selecting the appropriate remedial actions. Whenitis determinedthatresidual contamination
‘willremain on-siteaspartof a remedialaction.institutional controlsmaybe used. ifnecessary.to ensure thattheA mn he
‘mobility of thecontamination;and/or4) restricting and controlling activitiesoraccessby possiblereceptorson
the property or surrounding properties.

Institutionalcontrolsareone methodwherebyexposureto contaminationcanbe controlledaspartof aremedial
action. Thepurposeofincorporatingan institutional controlin a MPCAapprovedresponseactionisto: 1)assure
‘thatresponseactionsremainprotective ofpublichealthandtheenvironmentby limiting usesoractivitiesontheIea whhe Liepo
purchaser, lenders.tenants,etc.)ofthe presenceofresidual contamination andaccompanying controls;and/or 3)
‘ensurelong-termmitigationmeasuresor monitoringrequirements(¢.g.,engineeringcontrols) arecarriedoutandIBay
‘the authority. capabilityand willingnessof the appropriate entity (or entities) to implement, maintain and monitor
‘theinstitutionalcontrol.

Avarietyofinstitutionalcontrolsexist. The institutionalcontrolrecommendeddependson the typeofreceptor
‘andthepotentialforexposure totheresidualcontamination. ThisdraftdocumentprovidesguidanceontheuseofeeEL
‘regarding applicationofothertypes of institutional controls isnotprovided inthis documentbecause they are not
within MPCAauthoritytorequireorseekand areenforcedbyotheragencies,units of governmentsorotheraa ate
institutional control toensurethe protectivenessofthe remedy they can be considered asalternatives to theer
Institutionalcontrols shouldbe considered measures that enhance orassuretheintegrity of response actions.

Institutionalcontrols,asdefinedandappliedinthestateSuperfundlaw. arenotthemselves consideredremedialor
‘cleanupactionsbutcanbe afactortoconsiderinmakinga “nofurtheraction”decision.InstitutionalcontrolswillaLmLnete oe
‘use restrictions and long-term monitoring/maintenance activities. General guidanceon the applicationofthe
institutional controls within MPCAauthority to requireorseekissummarized inthe followingsimplified table.
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Industrial or Restricted | Meets industrialiestricted commercial | Real property notification/affidavit.ER OTALS EI |mnie.Fr
im | Er
accessibility vary based on site-specificSemi
errr ey |RetoFsSTATI tigi.PA
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Romenestoeb:eisdpnl3tm eerr
1.0 INTRODUCTION

cisags, 175 MimoSpt,soa MisEo
Response and Liability Act (MERLA). explicitly states in Minn. Stat. 115B.17, subd. 2a: “In determining thetatsnEeST BeeemeosktRePar
document is to summarize how this statutory requirementregardingplanned useofproperty may be incorporated
‘when setting cleanup goals and selecting response actions at Superfund and VIC Program sites. In doing so, this.
‘document contains: 1)guidanceregarding characterizingexposureas it relatestoproperty use: 2)identificationet ense
regardingconditions under which institutional controls can be incorporated as part ofa remedy: and 4) a glossary
‘ofkey terms including “planned useofproperty” and “institutional control”, as well as descriptionsofvariousEtee
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Site Evaluation Manualbeingdevelopedanddoesnotcontainguidanceonsoilvapor,groundwateror ecological
evaluations. Therewillbecaseswheresiteremediationisdrivenbysoilvapor,groundwater,surfacewatera aeebaEeee ota i
‘actionsrequiredtoobtainthecleanupgoals,shouldbeappropriately protectiveofallpotentiallyimpactedmedia.

ep feminineRL isto liehvee
‘the environment.Thisobjectivehasnotbeenalteredoreliminatedastheresultofthestatutorydirective to
‘consider theplannedproperty usein theremedyselectionprocess.The MPCAstaffshallcontinuetoselectonly
thoseresponseactionsthatmeetthe “thresholdcriterion”ofprovidingadequateprotectionforthepublic health.aBLnant Som,fetefs ced
ResponseAction(RFRA).or ConsentOrder issuedunderMERLAorVICProgramremedyapproval. This
‘meansthattheplanned useof thepropertywillbeoneof the factorsconsidered,butwillnotbetheover-ridinga ns al Sh a rs
‘surroundedbyresidentialproperties.Othercriteriausedto select cleanupgoalsandremediesinclude: 1)long-
termreliability (effectiveness): 2) implementability (technical feasibility): 3) short-term risks: 4)costofa te mtottain.SLa
‘actionsthatinvolvethetreatmentand/orremovalofthecontamination.Remediesthatreduce or eliminateriskby
‘addressingsourceareas (hotspots)throughthe implementationofremovalactionsorinterimresponse actions,re nLny
remainsat asite ater completionof a responseaction,the ResponsibleParty(ies)willgenerallyretain som risk
‘offutureliabilityforadditionalresponseactions.

A——
I————tm ot

‘media;potential exposurepathways:andpotential receptors. Propertyuseischaracterizedbythe activities that
‘occuronthepropertyandthetypeofreceptorspresent.The typeof activitiesandpresenceof receptorsalso.Te tac ipsfo hemmpecymesRamsdpSa,
‘volume,concentrationandlocationofanyresidual contamination willalso directly influencethepotentialforoe

Duringthesiteevaluationprocess theplanneduseofthe site andnearbypropertyif appropriate,shallbe
‘examinedtodeterminehowgroundwater,surfacewater,soil.sedimentorothermediaatthesitemayresultin
exposure.Thisevaluationincludesconsiderationofactivitieswhichmaynotbeoccurringnowbutwhichare.
consistentwiththeforeseeable use(s) of the siteandthesurrounding environmentandmay reasonablybeSib el ne ismi in crt
1. Name(s)ofthepropertyowner(s):
2. Amapanddescriptionoftheproperty.including thelocation(streetaddressandlat/long.) arecordedand

registeredsurveyplanfortheproperty or areferenceto aregisteredorrecordedsurvey planoftheproperty:

——— rsSm, EsTun & reA 2
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4. A map and descriptionofthe planned property use (c.g., residential, commercial, industrial, recreational,

‘agricultural,orundeveloped/vacant) and activities (e.g, outdoor activities, camping, fishing. irrigation. etc.)
‘onthesite andsurroundingareas.Ifthesiteisaccessibledescribethepotentialforexposureto contaminatedetsem

5. Documentation ofthe planneduseandactivitiesonthesiteandsurroundingareasas provided inplansaeiosEe
Asanaidtositedecision-makingthesefirstfiveinformation itemsmustbesubmittedtotheMPCA. The
‘remaining items may be necessary for a more highly site-specific evaluation. In any case, any available
information should be submitted.

Teen deenofspi osFoeAA LE
restrictions /controls are in place and have been recorded;boyetme een cis ppd
information such as:SO——esFn es sss:
~ dewatering activities (during construction):
~ creation, restoration or modification habitat, retention ponds, wetlands, etc; and.
~ a descriptionofany current or anticipated response actions at the property;[ne—Ee

4. A descriptionofany federal/state property andwaterusedesignations (¢.g., quad maps, Minnesota Rule ch.
7050. DepartmentofNatural Resources protected waters maps. National Wetland Inventory maps, etc.).

5. Information on the potential vulnerabilityofground water to soil contamination, useofground water, location
‘ofall drinking water wells, locationsofother wells (including not-in-use wells), location of Wellheadaeoeesi

+. vatmotesab
to wetlands or other surface waters, to flood plain. nature preserves, critical habitats, and endangered.Rh

3.0 INCORPORATION OF PLANNED PROPERTY USE INTO SITE DECISIONS

TheMPCAwillcontinuetoprovideanopportunityfor publicparticipationinremedyselectiontoensure:re Seans
‘opportunitiesforlocalgovernmentandcitizeninvolvementwillbeimportantin identifyingplanned propertyuse
forthesiteandsurroundingarcas whenmakingresponseactiondecisions. Inthe eventthattheplannedfutureusetebearsShepp ed Ml ty Sms opp
‘propertyusedetermination,theMPCAwillselectcleanupgoalsandresponseactionsthatallowforflexible and.
‘beneficial useofthe property.

sesp AEE,Ym, ELeT lun & pieT 2
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jurisdictionandresponsibilityinmakingproperty usedecisions. Theinvolvementoflocalgovernmentsand
‘affectedcommunitiesiscriticalindeterminingplanned propertyuse.Ifthere is a planneduseofthepropertymeatnwn
‘actionaltematives.

prymeans pf asps de esteopr
Severalpropertyusecategorieshavebeen developed tofacilitatecleanupdecisions.Thepropertyusecategorics.
‘basedontype ofreceptor andactivities, include: agricultural, residential, unrestricted commercial,restricted
‘commercial. industrial, andrecreational. Pleasereferto theglossaryfor amorecompletedescriptionofthea
betray
Setteomettnproe peneaepp dea

including achildaswellas anadultreceptor,consistentwithresidentialactivitiesisutilizedincalculating
‘acceptablesoilconcentrationsforthesecategories.Useofproperty forcommercialuseto house,educate.EtaeSp nasenden

«Industrial and restrictedcommercialproperty use - commercialuseof thepropertyinwhichexposureiseae,Sorel emp hs,aLye
«Recreational propertyuse - publicuseofpropertywith unrestrictedaccessby thegeneralpopulationand

anexposurefrequencylowerthanresidentialproperty use. Arecreational exposurescenario,including a
child and an adult receptor, is utilized in calculating acceptable soil concentrations.

Sond cscsoe if peryecedsyBePCAELA
‘maynotbepresentlyoccuringbut theiroccurrence is consistentwiththecurrentorplannedproperty use. For
‘example,thestandardexposurescenarioforindustrial/restrictedcommercialproperty useincludesoutdooraswelliSloan,Lyi bindSpe omel
‘standardscenariosare notapplicabletothesite under consideration asite-specificRMEscenariomayneedtobe.
‘evaluated.

‘Thelocationof the contamination directlyinfluencesthepotentialforexposuretocontaminationontheCe
‘categories include: accessible, potentially accessible, andremotely accessible. For complete descriptionsofthese
variousaccessibilitycatcgorics pleaserefer totheglossary. Ingeneral,theaccessibility categoricsare
characterizedasfollows:

«Accessible contaminationapplicsto contaminationlocated lessthanfour(4)feetbelow theground
surface.

p— frYm, SEDT lun & pieT 2
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+ Potentially accessiblecontamination applies to contaminationlocated four (4) to twelve(12)feet below.
thegroundsurfaceorcontaminationless than four (4)feet from thegroundsurface which iscompletely
coveredwithan impervioussurface(c 2. pavemen).

«Remotely accessible contaminationappliestocontaminationlocatedatdepths greaterthan 12feet orany
depthofcontamination coveredcompletelyby apermanentsinicture.
“Theaccessibilitycategoriesarebasedupon theprevalenceof activiteswhich woulddisturb soi. For

‘example. activites whichwoulddisturbsoil within fourfeetbelow the surfacear fairly common(e 2.
landscaping.fenceinstallation.footinginstallation)whereasactivitieswhichwoulddisturbsoil betweenfourand.
twelve feetbelow thesurface areles prevalent (¢., foundation instalation). Thepotential forfuturechangesin
‘accessibility shouldalso be consideredwhenapplying theaccessibility categories.These general accessibility
categories shouldbe applicableformostsits. Ifthegenericaccessibility categories arenotapplicable10 the ite
underconsideration (c..developmentpansincludedisturbanceofsoldeeperthanfel feet) site-specific
accessibilitycategoriesshouldbeevaluated.

“Thepotentialforexposuretocontaminatedgroundorsurfcewate (¢..,dewateringorotherground
‘waterextraction)maybequitedifferen than thepotential forexposurefocontaminatedsol. Potentialcontact
with contaminatedsol isusually restricted otheimmediatevicinity oftherelease. Sincesoilvapor,ground and
surfacewaterhavehigherpotential to migate, thepotential contactwith contaminatedairorgroundorsurface
‘watermayextendbeyond theproperty boundaries an hsthe potential to impacta largerpopulationofreceptors.
“Theconceptof planned property use,generally,refers fo humanuseof theproperty.excep!wherethe useis
specifically for ecologicalorenvironmentalpurposes,such asa naturepreserveor awildlife management rea,
wherehabitatcxiss, exposures10 ecological receptorsare likely to besimilarregardless ofproperty se Gi...

there is no residential or industrial exposurescenarioforecologicalreceptors). Therefore,soilvapor,groundand
surfacewaterandecological impactorprotectivenessofremedies for the environmentmustbeevaluatedon a
site-specificbasis.

40 INSTITUTIONAL CONTROLS

Riskono around a property sinfluencedbythepotentialforexposure inrelationship to the
contaminationatthe property. Exposure to thecontamination canbereducedorcontrolledby:1)decreasing
contaminantlevels: 2) reducingthevolumeofthe contamination: 3)reducing the mobility ofthecontamination:
and 4)restrictingandcontrollingactivities,or accesson th propertyorsumoundingproperties. Institutional
controls areonemethodwhereby exposure to contaminationcanbecontrolled. Typesofinstitutionalcontrols
that areavailable forincorporation n responseactionsare listedbelow.Statestatutesandrules relating fo the
MPCA'sauthority oacquire property inerest or enterinfo agreements establishinginstitutional controls a part
ofanapprovedsite remedy ar listedinAttachment1. Many oftheinstitutionalcontrols listedbeloware
administeredbylocalunitsofgovermentorother taeagencies.Forthisreason. t i imperative hattheinput
and communicationwiththe local and tategovermentrepresentatives,localelectedofficalsand citizen groups
befacilitated throughout thesiteevaluationandremedyselectionprocess whe i becomes clear thatresponse
actionsarenecessary.

Section SandAttachment 2provideinformation and recommendationsabout the ypeofinstitutional
controls thatconldbeuscd to enhanceor assure theintegrityof responseactionsinthe event that residual
‘contamination remainsonsite. Examplesoftheinstitutional controlswithin MPCA authority fo require ofseek
include:

«Real property nofification/aflidavit (real property contamination disclosure): Anaffidavit fled with
thecounty recorderorregistrarofttsdisclosingcircumstancesregardingcontaminationordisposi. In
Some cases a eal propertynotifcaton/affdavit irequiredbystatute orrule (eeMin. Sta. § 1158.16.

38
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«Environmentalrestrictivecovenant:A restriction (such as aprobibitionofuse forresidentialpurposes)

‘or acondition(suchas a requirementtoobtain MPCAapproval before excavatingordewatering certain
areas)placedontheuseofproperty whichisbindingoncurrentandfutureowners.Therestrictionis.ee haeR
restrictivecovenantsforresponseaction purposesbyMinn.Stat. § 115B.17,subd.15;andtoenterinto
agreements grantingMPCAinterestsinpropertyrelatedtopartialresponseactionplansunderMinn.Stat.
§11SB.17S,subd. 2. Adocumentcreating arestrictive covenantmayalso includelanguagecreating ann

«Easement: Arightto enterand/oruse aproperty or aportion of apropertyownedbyanother,whichis
‘bindingoncurrentandfutureowners.Ancasement mayincludetherightto locate, maintainand operateEE ie asiana Re
authorizedtoacquireaninterestinrealproperty.including easements, by Minn. Stat.§ 115B.17,subd.
15;and toenterintoagreements granting MPCAinterestsinpropertyrelated opartialresponseactioninsorA
A
whichisbindingonthe parties totheagreement, ¢.2..consentorders/decrees,access agreements,“no.

action”agreements,stipulationagreementsandvoluntaryresponseactionagreements. The MPCAistsI
andMinn.Stat. §§ 115.3): 115.071 116.03, subd2and 116.07, subd. 9. Altematively.theagreementmh 130, S07 0% ig 3
‘ownershipof the property.tonotify MPCAbefore anychangeinownership, andtoobtain similar
‘agreementsfromthesuccessorowner. An agreementmayrequiretheownertoprovide for continued
enforcementofitstermsbynewowners.However,unlessnew ownersagreetobebound,thesuccessor
‘ownersgenerallywillnotbeboundbytherequireicntsoftheagreement. Awriten agreementmayalso
be used torequire anownertoexecute andrecord arestrictive covenantoreasement.

Listedbelowareotherinstitutionalcontrolsthatrequireactionby aunitof govemmentor agencyother
ttntheMPCA. Currently, buildingcodes. zoningorfinames,othercomely of mumieipalordinancessol
‘watersheddistrictcontrols,maynotbegenerallyuseableat SuperfundorVICsitesasthesoleinstitutional
controls. However,if theentityresponsibleforthe institutionalcontrol agreestoimplementandmaintainthe

institutionalcontrolto ensuretheprotectivenessoftheremedytheinstitutional controlcanbe incorporatedinto a
‘responseaction approved by the MPCA.

«+ Bulldingcode:Thestatewidebuildingcode (authorized by Minn.Stat. §§16B.61 and 16B.62) iset ey i,aoer?
providesreasonable safeguardsforhealth,safety. welfare, comfortandsecurityof theresidentsof
Minnesota. This codecouldbeusefulincases wherecontaminationhasthe potentialtoaffect buildingsee

© pteamtgs ntstosa itsh
landuseplansthatrestrict thewaysproperty maybe used (¢.&. residential,commercial,industrial,eoeb no soma io
p— PREP,Sm, SETh lun & piA RE-
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Stat. §462.357 (municipal); Minn. Stat. §394.25 (county). Theseunitsofgovernmentmayalso granten ot
© cotstts:ot inoes coms cidiyi SpIE,

regulationofwells; Minn. Stat. §§ 394.25,subd. 8.and 471.62. authorizing countiesandcitiesto adopt,
by reference, codes pertaining topublic health, safety. or welfare).

WaTSoA ip
authorizedtoadoptavarietyofcontrols, including:regulationoftheuseof streams,ditches,orwater

coursestopreventpollution;andcontrolofproperty useanddevelopmentinthefloodplain andtheET,
SAETemePaseneaari
contaminationisdetected asa“special well construction area”. MDHmaybanwell constructionin that
areaorimposespecialrequirementsforconstruction, maintenance, sealing.andwaterquality monitoring
ofwellsinthatarea (Minn. Stat. § 1031101, subd.5(7);Minn. Rulespt. 4725 3650).

Lvs ens nsdns,osdcosms
plainmanagementrequirementsmayalsoexist. Utilizationofthesecontrolsshouldbeevaluatedon asite-
‘specific basis.

In somecircumstancesengineeringcontrols, compliance monitoring.andinstitutionalcontrols canbe:
‘usedcollectivelytoensure thatreleasesare adequatelycontrolled.thus minimizingunacceptablerisktopublic
healthand theenvironment. Engineeringcontrolsofteninvolvetheuseofcontainmentremedies (¢.&., caps.CT
‘or interrupt exposure from releasesandeliminate additional releases. Inthese cases,continuedmaintenanceand
‘careoftheengineeringcontrols,datacollection.evaluation andreporting arerequired.

5.0 SELECTION AND IMPLEMENTATION OF INSTITUTIONAL CONTROLS

FN—
‘assure thatresponseactions remainprotectiveofpublichealthandthe environmentby limitingusesoractivities
onthepropertythat couldresultinexposuretocontaminants thatremainonthepropertyafier responseactionsSeEedT feeT
‘accompanying conirols;and3)ensure long-term mitigation measuresormonitoring requirements (¢.g..
‘engineeringcontrols)aecarried outandmaintained.

A ——
‘thatenhanceorassurethe integrityofresponseactions.Institutional controlsarenot themselves considered
‘remedialor cleanupactionsbutcanbe afactorto considerinmaking a“noaction”decision. InstitutionalcontrolsIEESReddiesstoeps ef rd
forpropertyuse restrictionsandlong-termmonitoring/mainfenanceactivites. Thisoftenrequiresthe
implementationofresponseactions that involve thetreatmentand/or removalofthe contamination. RemediesEleemBoheme

p— PRE,Hm, SETolun & pii ... BEE.
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institutional control.Section 4identified avarietyofinstitutional controls. Thissectionfocusesonthe
institutional controls withinMPCAauthoritytorequireorseek. Theseinstitutionalcontrolstaketheformof: 1)
casements;2) realpropertynotification/affidavit;and3) environmentalrestrictivecovenant. RecommendationsesBea
MPCAauthorityto requireorseek.The institutionalcontrolsoutside ofMPCAauthorityshouldbeconsidered
onasitespecificbasis.

‘Theinstitutional controlrecommendeddependsonthetypeofreceptor,thepotentialforexposure,aswell
astheextent, magnitudeandlocationofresidual contamination. Attachment2identifiesrecommended
institutional controlsbasedon theproperty usecategories andcharacteristicsof theresidual contamination. TheTanpine ene kar lds ples a,ps
propertyisundetermined.sitespecific cleanupgoalsandresponseactionsthatwouldallowforflexibleand
‘beneficial use of the property shallbeselected.

Ifinstitutional controls are necessary to ensuretheprotectivenessofa siteremedy,concisespecifications.
‘regarding limitationsonpropertyuseandactivitiesas wellasresidualcontamination characteristics,willbe
necessaryfordevelopmentofa decisiondocumentorVICassurance. Vagueandbroaddescriptionsofuses andnm fnnp,nd
property. Forexample,ifdisturbanceofresidualcontaminationbelow fivefeetin a specificareaistheactivity
thatis intendedtobeprohibited,thenthispreciseactivity shouldbeidentified. Ageneralprohibitionofactivitiesmeresi hlEtre
‘beforespecificwording canbedetermined. MPCAstaffmustreview andapprovethelanguagetobeincludedin
theinstitutionalcontroldocumentprior to filing.Remedialactionsthatincludeinstitutional controlswillnotbe
consideredcompleteduntiltheinstitutionalcontrol(s)isimplementedand/orrecorded.

‘Undera remedyinwhichresidual contaminationremainsonthepropertyandtheuseofaninstitutionalcata inL
or environmentalrestrictivecovenant,thecurrentandsuccessorpropertyownersmust abidebyanyrestrictions
thatapplyto theirpropertyandcomplywiththerequirementsimposedbytheinstitutionalcontrols. Ifthe
propertyissubject to anenvironmentalrestrictive covenant,anychangeinuse,includinghabitatcreation,et WhepapibhEn
operatorsmaybeliable foradditionalresponseactionsor maybesubjecttoenforcementactionbytheMPCA if
theydo notcomplywithpropertyuse restrictionsorotherinstitutionalcontrols.

crm sseraC rs cts ttsors pry Cri ta
benceded.An easementis atransfertoMPCAofaninterestinrealpropertybythepropertyowner through
‘covenantsthatrunwiththeproperty (i.c.,itbindscurrentaswell assubsequent ownersoftheproperty). AmodelaSe nsemmt nySpor

p— PREP,Hm, SEDT lun & pieT RE.
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‘notification/affidavitmaybe sufficient. Therewillbecases wherepotentialsoilvapor,ground water,surface
‘water or ecological concems will directly influence decisions regarding soil cleanup and selectionof the type ofTe etyeerhop

Arealpropertynotification/affidavitconstitutesnotice toanypartyseekingtoacquire interestinthe
property tha contaminationexists andstatesthatifthereareanyquestionsconcemingthecontamination,theImle 1 treen
contamination. However,anownerwithnoticeofcontaminationmaybecomeresponsibleforcleanupby conduct
‘thatassociatestheownerwithorcontributestotherelease of contamination(e.g.. implementsusesoractivitiesIprnn Te
‘record an affidavit indicatingthe actions taken.

emi ete pptntce emo pit
Attachment 4. Aremedydecision document, cleanup agreement (¢.g., consent order, noactionagreement,

‘voluntary responseaction agreement)or VICassuranceshouldincludethefollowingfilingrequirements:

© Therapsndety pryvcwi ep
‘County Recorderor RegistrarofTitleswithin<#>days ofthepropertyowner'sreceiptofMPCA

approval of the languageinthe ealproperty notification/affidavt,and
TSeems

*  Acentifiedcopyoftherealproperty notification/affidavitasrecordedshallbe: ittedtothechiefAAEST
filewith theMPCAproofofalrequiredfilingswithin <#days>ofthe filingdate.

Amendmentstotherealpropertynotification/affidavitshallbe recordedand/or registered withtheaey
Smee ose coat

A——wi
recommended. The levelofrestrictionsspecifiedintheEnvironmentalRestrictive Covenantwilldependuponthe
extenttowhichsiteactivitiesmustbelimitedtoassureprotectiveness(i... exposuretoand/orleachingof theen i vovy pa

AnEnvironmentalRestrictiveCovenantis atransferto MPCA ofaninterestinrealpropertyby the
propertyowner throughcovenantsthatrunwiththe property (i.¢..itbinds currentaswellasall subsequentaRE Re
p— REEHm, EsTi Wun & pii... BE.
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indicatingMPCA acceptance ofthe propertyinterest,priortofiling. The decisiondocument,agreement (¢.g..
‘consentorder,10actionagreement,voluntaryresponseactionagreement),orVIC assuranceshould includetheSe
A—heEaston siveComa ls ort oeproperyomer wih
‘Environmental Restrictive Covenantsignedby the CommissionerorCommissioner's delegate;

* Acertifiedcopyof theEnvironmentalRestrictive Covenantasrecordedshallbesubmittedto the MPCA

‘bythepropertyownerwithin<#>daysofitsdateofrecording:and

Wisin Ja SuaATyly
«The propertyownershallfilewith the MPCAproof ofallrequired filingswithin<#days>ofthefilingzr
HS —,

registered with the appropriate CountyRecorderor RegistrarofTitles, MPCA and community(ies) offices as
listed above.

SRE IITo fomThun & EeEE SER
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60 MOMIORING OFCOMPLLANCEWITHINSTITUTIONALCONTROLS
Information onthestatusofresponseactions.institutional controlsandassuranceswillbe tracked

‘electronically. UndercertaincircumstancestheMPCA willalsorequire completionof aSite Status Update Form
(locatedintheRemedySelectionsectionoftheManual). Completion of the formby the property owner may be
‘required ifcommunity concern over the planned useor implementedinstitutional controlishighorifthe potential
for a changeinthe property useisanticipated. If itisdetermined thatthereis a high need for tracking of anTkarol eSBie
‘necessary for both the buyer and the sellerto complete copies of theSite StatusUpdateform and submitthe forms
to theMPCA.

— LEYi fsI Wun & piEERE. FEE
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ATTACHMENT 1: SuworsAuthorstor Intiton Cott

Statutesandrulesrelatingto the MPCA’sauthoritytorequireorseek agreementtoestablish institutional controls.
including propertyuserestrictionson aproperty,areas follows:

Recordingofaffidavit. Beforeany transferofownershipof anyproperty whichtheownerkneworshould
haveknownwas usedasthesiteof ahazardouswastedisposalfacilityasdefined insection 115A.03,A TEa.
‘propertyis locatedanaffidavitcontaining alegaldescriptionofthepropertythatdiscloses toanypotential
transferee:

(a)thatthe landhasbeen usedtodisposeofhazardouswasteor thatthe landiscontaminatedby areleasert
(b)theidentity. quantity, location, conditionandcircumstancesofthe disposalor contaminationto the

full extent known or reasonably ascertainable: and

()thattheuseof thepropertyorsomeportionofit mayberestrictedasprovidedinsubdivision1.

Anowner mustalsofileanaffidavitwithin60daysafteranymaterialchangeinanymatter requiredfobe
disclosedunderclauses(a)to (c)withrespect topropertyforwhichanaffidavithasalreadybeensenDy
recordanaffidavit indicatingtheremovalofthe hazardous substance.Failureto recordan affidavitas

providedin thissubdivisiondoesnotaffectorpreventanytransfer ofownership of theproperty.

‘Minn,Stat. § 11SB.16,subd.4provides:thatanypersonwhoknowinglyfails torecordan affidavitrequiredby
Minn. Stat.§ 115B.16,subd. 2(b)isliableunderMinn. Stat. §§ 115.04and 115B.05foranyreleaseorthreatened.ETE
S00CARstoatewof ndtosstepce:

Minn.Stat.§1158.16,subd.1.

Nopersonshalluseanypropertyonorinwhichhazardous wasteremainsafter closureof adisposal
facilityasdefinedin section 115A.03, subdivision 10,in anywaythat disturbstheintegrityofthefinal
cover,liners,oranyother components ofanycontainmentsystem.or thefunction ofthedisposal
facility's monitoringsystems,unlessthe agencyfindsthatthedisturbance:

(a)isnecessarytotheproposeduseof theproperty.andwillnotincreasethepotentialhazardtopublicveri
Breinerhoa
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Violation ofthisstatutemakestheviolatorsubject to a civilpenaltyup to$100,000and makesthepersonliableara sos
resultingfrom theviolation. Thefinesmaybeimposedandrecoveredin acivilactionbroughtbythecounty
attomeyortheAttomeyGeneral.

Minn,Rulespt.70352655requirespostclosure careof asolidwastemanagementfacilitytocontinuefor20re onete obsrwotyoo
GarinAA

integrityofthefinal cover, liners,orothercomponentofthe containmentormonitoringsystems.

i ks 2005 cies reo dos ndsws esiasossi
‘a prominently displayednotestating theobligationtorestrictdisturbanceof thesite;and 2) arecordofthetype.
location, andquantityofhazardouswastedisposedofineacharea.

Minn.Rulespt.7045,0496 requires a contamination notification/disclosureforproperty containing a closed
‘hazardouswastedisposalunit.Thisrulealso requirestheowneroroperatortorecord,through anotationon theaFrREY
faster teacentsntetecans Mn,StURAa
Thestatuteprovides:

heey aysiebpsfin rtsory, lin snes,
restrictivecovenants, andleases, thatthe agencydeterminesisnecessaryfor responseaction. Thevalidity
‘anddurationof aresrictivecovenantofnonpossessorycasementacquiredunderthissubdivisionshallbe.DEeS
condemnationonlyifthe agencyis unable,afler reasonableefforts,to acquirean interestinrealproperty.AETEEte ac me psa het
‘acquiring aninterestinrealpropertyunderthissubdivision.

stoma: ansosss
MiS115... es es coti olf cssi
‘plan thatdoesnotrequireremovalorremedyofallreleasesandthreatenedreleases.Thestatute provides:

(a)Thecommissionermayapprove avoluntaryresponseactionplansubmittedunderthissectionthatEeiBe
(1)ifreuseordevelopmentof the propertyisproposed.thevoluntaryresponseactionplanprovides
forallresponseactionsrequiredto carry outtheproposedreuseordevelopmentin amannerthat

ig LEi, fseT Yun & piEm ,. A,
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ATTR RRREERSs
(2) the response actionsand theactivitiesassociated with any reuse or developmentproposed forthe

propertywill not aggravateorcontribute to releasesorthreatenedreleasesthatarenotrequiredto
‘beremovedorremediedunderthe voluntaryresponseactionplan,andwillnotinterferewith or
‘substantially increasethe costof response actionstoaddressthe remaining releasesorthreatenedi
SammienmiRRALORRA

releasesor threatenedreleases,andtoavoidany action thatinterfereswith theresponseactions:

(b)Under paragraph (a),clause (3). an ownermaybe required toagree to any orallofthe following
termsnecessarytocarryoutresponseactionsto addressremainingreleasesor threatenedreleases:

(1)toprovideaccess to thepropertytothecommissionerandthe commissioner'sauthorizedii
(2)toallowthecommissioner,orpersonsacting atthe directionofthecommissioner,toundertake

reasonableandnecessary activitiesatthepropertyincludingplacementofborings,wells,iEL
Er aedRAEI,
providedinclauses (1) and (2).

(©)Anagreementunderparagraph (a), clause(3).mustapplytoandbebinding uponthesuccessorsand
assignsoftheowner. The owner shall recordthe agreement, or amemorandum approved by theEEa

Agreements:Minn.Stat.§115B.175,subd.6a(d):

rnGsNE oRgrants
‘undertakecomplete cleanupsofreleases. Thestatuteprovides:

‘When thecommissioner issues a certificate of completionforresponse actionscompleted by a responsible
person,thecommissionerandthe responsiblepersonmayenterintoanagreement thatresolves the

person's futureliability tothe agencyundersections 115B.01to 115B.18 for thereleaseorthreatened
releaseaddressedby theresponseactions.

RATE insultsTp fomThun & reEe SER
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J
Minn,Stat.§115B.177.subd.1 provides for an off-site source determinationoragreement as follows:

(a) The commissioner may issue a written determinationorenterintoan agreement to take no actionee,han amt ombmToA cr
from asourceonoradjacentor nearby real property and thattheperson isnototherwise responsible:
for the release.hp
following:ETpaSr elTTA
PT ITHIERn,

the release;IAISA
otherwise responsible for the release; and

(4) any other condition that the commissioner deems reasonable and necessary toensure that the.a
‘Under Minn. Stat. § 158.177, subd. 2,anagrecmentenfered into underthisscctionmay extendtosuccessorsand
‘assignsof the person who signs the agreementifthe successors and assigns are not otherwise responsible for the
releaseandareboundbytheconditions inthe agreement.

Ce a a aia a

Mi Sor 61100) 007) al 2mcat ids Be PCAisdtryamon. Tee
‘many formsofagreements, including. but not limited to, consent orders/decrees, access agreements, “10 action”
‘agreements, and stipulation agreements. Ifthe parties agree, the conditionsofthe agreement may include:

A
as Minn. Stat. § 115B.16, subd. 1 or 2 (discussed above)or other applicable statutes or rules:

«restrictive covenant. For example, the ownerofthepropertycould agree toimposepermanentPir ADiok Aaa le os
+ sermonsgn AT.etig7

‘ownerofaneasementtotheMPCAwould befiledwiththecountyrecorder;and.

© tecnremltheert. Thsscope
— imsHm, Ssi lun & pii... BE.
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TT SASSeeenITL
at te

Minn,Stat.ch,115B contains the authority for the MPCA to require, request. or approve plans for remedialyoeso
vio isheefnpepcpds.oeiSasoba
‘contaminants,orcontaminated materials, recycling or reuse, diversion. destruction, segregation of
reactive wastes, dredgingorexcavations,repairof replacementof leakingcontainers, collection ofen sr mselleateeotsSERRE

Deft etnort”Ma,Sr 150
Minn,Stat§1158.02,subd.9adefines “institutional controls” as follows:

soncn”elfaceless,coins cals evsfel prey,
‘groundwater,orsurfacewaterlocatedatoradjacent to afacilitywhereresponse actionsaretakenthatare:
reasonablyrequiredtoassurethattheresponseactionsareprotectiveofpublichealthorwelfareor the
environment. Institutional controls include restrictions, conditions, or controls enforceable by contract, easement.awaaI etes.biee
property records is also an institutional control.

pg LEYi, fseT Mun & piEe. Er.
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Jre——

Pa
Toberecordedwiththecounty recorderorregistraroftitlesof thecountyinwhichthepropertyislocated. a granten om eo a

1. Grants the MPCAtherighttoenterand/orto usepropertyor aportion of apropertyownedbyanother,
‘whichisbindingon currentandfutureowners.

2. Grants the MPCAtherighttotakeenvironmentalresponseactivitieson theproperty,includingtheSL
TiellPC tdcrc sv cetpcs te tae daseehs hseerephost:mtae
‘Once the MPCAhasapprovedthefinalmodificationsto thedocument, the MPCAshall conductorcontractfor aabsawmET es el

sa— LEi, Sslun & piEERE. FEE
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VIC Easement
(uly 1997)

Please paginate upon completion

EASEMENT

‘THISINDENTURE,made this__ dayof___,19_,between <Name>,partyof thefirstpart,andthe

‘STATE OF MINNESOTA. a sovereign body. by its Commissionerofthe Minnesota Pollution Control Agency, party of

thesecondpart.

WITNESSETH:

WHEREAS, [recite the facts about the involvementof the MPCA with the property, such as through the

‘Superfund Program or the VIC Program. The following text gives and example: <Name> has entered into the

‘Voluntary Investigationand Cleanup Programofthe Minnesota Pollution Agency pursuant to the Land Recycling Act and

the Minnesota Environmental Response and Liability Act, Minn. Stat. ch. 1158 (1996) (the “Act”, and has performed

responseactionsrelated to <Site>which i locatedinSection __, Township Range :

Township. ‘County, Minnesota};and

WHEREAS,the Commissioner has theauthority to acquirean interestin eal properynecessaryfor

environmentalresponseactionsunderMinn. Stat. §§ 115B.17,subd. 15;and

WHEREAS,<Name>agreed 0conveytothe STATE OFMINNESOTAanEasement 0certaindescribed

parcelsofpropertythat<Name>ownsand whicharehereinafterdescribed.

325
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NOWTHEREFORE, thesaidparty ofthe first part orvaluableconsiderationdoes hecby grant aperpetual

casement0theSTATE OF MINNESOTA acting through ts Commissionerofthe Minnesota Pollution Control Agency

(Commissioner)for the purposesandunder th termsand conditionsa hereinafterdescribedin the folowingdescribed

premisessituated at [street address, f available]intheCountyof andthe StateofMinnesota.o-wi:

(TYPE LEGAL DESCRIPTION OF PROPERTIES)

‘THEPURPOSEANDINTENTOFTHISEASEMENTISTO:

Permitthe Commissionerandemployees, agentsandcontractors ofthe Commissioner and the Minnesota

Pollution ControlAgency to enterthepropertyand takeenvironmental responseactions as hat tern i definedin Minn.

Stat. § 1158.02,subd. 18)asthe Commissionerdeemsnecessary to cary outhisduties and authoritiesunder theAct.

includingaccess to existing responseactonequipmentandstructures, instalation ofstructuresandequipmentdeemed

necessary bytheCommissioner,andsamplinggroundwatermonitoringwell.

‘THE EASEMENT IS SUBJECT TO THE FOLLOWING COVENANTS AND CONDITIONS:

1. <Name>shall not take o allow others to takeany actionthat interferes withenvironmental response

actionsof theCommissioner.

2. <Name>shall allow accesspursuant to thisEasementconditionedonlyuponpresentation of proper
identification.

“ThisEasementand the covenants containedhereinshall runwith the ndandshallbe bindingonal personsand

entities whoshallcomeitoownership o possessionofthepropertya describedherein.
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TESTIMONY HEREOF, hep be staeatesiydv
—

[OWNER]

___2oF_we
[——

stator Esra
conor

Onthis___dayof a. before me anotary public withinand for said County andsoepent at pre)Eeci iyrT Wi SE Font
andacknowledged thathe/she/they signedthe sameasfree act and deed for the uses and purposestherein setforth.

ony pate com
Mycommissionexpires

— caiSm, isa & piEEiw I
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AceticsnyiPRESSa1
By_______Sicafa

Jr——
starsorEsora
comvornaser

ontis tyot __.15__ tor me sonnypl windsidCoy
‘personallyappeared . theCommissioneroftheMinnesotaPollutionControl
Agency.tomepersonallyknown. whobeingduly swombymeonoath,didsaythatheistheperson whosignedthe:eeSa ohEnehFeSm.

Notary Public, County. MN
My commission expires

HS STRONENT WAS DRAFTED BY:
[add name and addresstents
drafted this document]

— caiSms, innan & piEEiw I
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Papen:
Toberecordedwiththecountyrecorderorregistraroftitlesofthecountyinwhichthe property islocated,an
affidavit containing alegaldescriptionofthepropertythatdisclosestoanypotential transferee orinterestholder
(e.g. buyers, sellers. lending institutions):

1. that theproperty hasbeen usedto disposeofhazardouswasteorthat the property iscontaminatedby aSh
2. theidentity,quantity.location,conditionandcircumstancesofthedisposalor contamination tothefull

‘extent known or reasonably ascertainable;

3. thatanypersonwhoisplanninganyactivity whichhasthepotentialtodisturbtheresponseactionorthe
contaminationshouldcontactthe MPCApriorto commencementof the planned actions;and

CITI I Al eesti etm inTTey
‘The following MPCA model affidavit concerningrealpropertycontaminated with hazardous substances includesEe TyTe os aaa Lh)a

p— rTHt, Ssln & pinn... BE.
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wren?
FT —CONTAISATSAARSONSERATree

STATE OF MINNESOTA)
)ss.coumrvoricousm

[Name(s)] asownerofthe real property described herein. being duly swom, states the followingunderoath:

1. ThisAffidavitismadepursuant to Minn. Stat. § 115.168, subd. 2(2002),whichrequiresthatbeforeany
transferofownershipofany property which the owner knows is subject to extensive contamination by release ofa

hazardous substance, theownershallrecordwiththecountyrecorderofthecountyinwhichthepropertyislocatedanob bo et aSLpiEEer
the identity, quantity. location, condition and circumstancesof the disposal or contamination to the ful extent known or
reasonablyascertainable;andc)that,ifthepropertywasusedas apermitted hazardouswastedisposalfacility.theuseofeetweasa EeFo

2. [Name(s)] is the ownerof certain real property (“Property”) located at [street address,if available] inom ra
nerspre
A.ir ee terres]

4. [Recite the facts about the involvementofthe Minnesota Pollution Control Agency (“MPCA”) with therr a on aoeon
5. [Recite the facts about any site investigation and cleanup activities that occurred with respect to theee

sp Tsi Sia & piLM BE.
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teenaeeh ARAE EEPTRtipatMnwe endBe Sed
A ——ap enegl
ASHfe
3.rpsteainAR pts pes

action or which has the potential to disturb the areasofcontamination [or response action structures and equipment
described above] should contact the Minnesota Pollution Control Agency prior to commencementofthe planned==
CmtsheedSarteendssap, pecs

changed.thechangecouldassociatethepropertyownerwiththereleaseor threatenedreleaseofhazardoussubstances [orhkiPnFepo nS
property.

[OWNER]

2——

sp Tsi Sia & pirr. BE.
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Jr——
—
conor

Onthis__ dayof 2 .beforeme anotary publicwithinandforsaid Countyand
‘State. personally appeared and. to me personally known,EEereiy A TF Wi SE lant ntTTT
— f—Wm

Ts STROBTASDAFTEDBY
[addnameandaddressee————

— casosSms, SsTa & piEEEiw I
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TACT:TRSCons

Foo
wm

‘agreementcontaining alegaldescriptionofthepropertywith thefollowingpurposes:

1. Toestablishrestrictionsontheuse ofthepropertyorsomeportionoftheproperty:

2. Todisclosetoanypotentialtransferee(e.g. buyers,sellers,lendinginstitutions): a)thatthepropertyhas
‘been used todisposeofhazardouswasteofthattheproperty iscontaminatedby areleaseof a hazardousa,aSomsalma
oftheproperty orsomeportionof it isrestricted:

3. Tomaintainrequiredsiteconditionsto assure thatresponseactionsremain protectiveofpublic healthandLoge
4. Ensurethat long-termmitigationmeasuresormonitoringrequirements (¢.g.. engineeringcontrols)are.

carriedoutandmaintained:and

5. Ensurethatsubsequentpropertyownersorlesseesareboundbyanyrequirementsorrestrictions
pertainingtoresidual contaminationwhentheyacquireaninterestintheproperty.

‘The following MPCA model EmvironmentalRestrictive Covenant declarationofrestrictionsandcovenants
(Declaration)outlinesseveralcontentrequirementstobeincorporatedintothe agreement.Themodel languageSESE RRsa
Oncethe MPCA hasapprovedthefinal modifications to the Declaration, the MPCA shallconductorcontractfor
atitle searchtodeterminethatthepersonsproposingto signtheDeclarationarethelegalownersoftheproperty
andto identifyanyotherpersons whoseconsentto theDeclaration (e.g. mortgagees)mayberequired.

RATE insultTo fomThun & eeEi EL I
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mrBaeConnihho
Satisfles Information Requirements ofanelcnn a

Attachment BPosamesmen ispermetym

yr —
AND AFFIDAVIT CONCERNING REAL PROPERTY CONTAMINATED WITH HAZARDOUS

SUBSTANCES

“THIS DECLARATIONAND AFFIDAVIT is made by <Owner> (“<Name>"). The facts stated herein

are stated under oath by <Individual> on behalf of <Name>, and are intended to fulfill the disclosure

requirementsofMinn. Stat. § 115B.16, subd. 2 (2002).

wines
‘WHEREAS, <Name> is the fee owner of certain real property located in County, Minnesota, as.

described herein (the “Property”; and

‘WHEREAS, <Individual> is the <Title> of <Name>, and is stating the facts herein solely in his/her

capacity as <Title>; and

WHEREAS, a portion of the Property was the site of release(s) of certain hazardous substances or

pollutants and contaminants; and

pm isSO , SITL & pi., RE.
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WHEREAS, [describe the use of the property that resulted in contamination and recite any

relevant historyof the property, such as how the owner came to own the property]; and

WHEREAS, [recite the facts about the involvement of the MPCA with the property, such as

through the Superfund Program or the VIC Program. The following text gives an example: Pursuant to

the Minnesota Environmental Response and Liability Act, Minn. Stat. §§ 115B.01-24 (2002), for the Land

Recycling Act of 1992, as amended]<Name> entered into Response Order by Consent (“Consent Order”) [or

Voluntary Response Action Agreement (“Agreement”)] with the Minnesota Pollution Control Agency

(“MPCA) dated <date> conceming the Property]; and

WHEREAS, [recite the facts about any site investigation and cleanup activities that occurred with

respect to the property]; and

WHEREAS, [state the location of the area(s) of the property where contamination remains,

including a precise description of the identity, quantity, location and condition of the contamination

remaining on the property (and off the property if appropriate) and may include a registered survey of

the area of contamination]: and

WHEREAS, [describe the basis for allowing the residual contamination levels, and describe

associated engineering controls or monitoring systems and remediation systems. Recite the facts about

the identity, location, and circumstances of any ongoing operation and maintenance structures or

equipment]; and

WHEREAS, [recite any other relevant history of the property, if any, such as whether a Certificate

of Completion was issued]; and
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WHEREAS, [includeif applicable: under the Consent Order [or Agreement] <Name> has agreed to

place a Restrictive Covenant on [the Property] for] [certain parcels of the Property which are hereinafter

described] for the purposeofprotecting public health or welfare or the environment.

NOW, THEREFORE, <Name> makes the following declarations as to limitations, restrictions and uses

towhich the Propertymaybe put, and specifies thatsuch declarations shall constitute covenantstorun with the

Propertyasprovidedby lawandshallbebindingon<Name>, itssuccessorsorassigns,allpresentorfuture

ownersof theProperty,andall parties who now orhereafterhaveorholdanyright, tileorinterestinthe

Property:

I. Definitions.

[8] As used herein, “Owner” means <Name>, which is the grantor of the rights and

covenants created in this Declaration, and includes <Name’s> successorsandassigns, and al present and future

‘ownersofthe Property:

[0] Asusedherein, “Property” means the real property owned by <Name> located [at street

address, if available] in ____ County, Minnesota, shown on Exhibit 1 hereto and legally described as

follows:

[Insert legal descriptionof property]

fe] Asused herein,“RestrictedArea(s)”meansthose areasoftheProperty depictedand

identified on the General Site Plan attached hereto as Exhibit <> and made a part hereof by reference, as

follows: (Donotinclude “RestrictedArea(s)”definitionifentire Property is restricted]

Insert precise location/descriptionofrestricted area(s) and survey locations]
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2. Use Restrictions.

Subject to the terms and conditions of this Declaration and the reservation and covenants

contained herein, <Name> hereby declares and imposes the following restrictions (“Restrictions”) on the

[Property] for] [Restricted Areal:

[Insert precise description of use or activity restrictions. The following text gives an
example: No disturbance or alteration of any nature whatsoever, specifically including, but not
limited to, grading, excavation, boring, drilling or construction, shall occur on, above, beneath or
adjacent to the [Property] for] [Restricted Area(s)].

Any activity on or alteration ofthe [Property] or] [Restricted Area(s] prohibited by the Restrictions shall not

occur without the prior written approval of the Commissioner of the MPCA or her successor (the

“Commissioner”. The Commissioner's approval may include conditions which the Commissioner deems

reasonable and necessary to protect public health or welfare or the environment, including submission to and

approval by MPCA of a contingency plan for the activity or alteration, and such approval shall not be

unreasonably withheld. The Restrictions do not apply to, and no prior approvalofthe Commissioner shall be

required for, activities [add onlyifRestrictions are limited to Restricted Area(s): on that portion of the

Property outside of the Restricted Area(s)] including maintenance or repair of existing buildings, structures,

underground sewer, water, electrical or telephone services, or installation of fencing and signage, when such

activities are not expected to or are not reasonably likely to result in disturbance ofor intrusion into [include

applicable media: [soil] [ground water] [and/or] [surface waters] [add onlyifRestrictions are limited to

Restricted Area(s): within the Restricted Area(s)]

Within 60 days after receiptof a written request for approval to engage in any activities subject to the

Restrictions, the MPCA shall respond, in writing, by approving such request, disapproving such request, or

requiring that additional information be provided. A lack of response from the Commissioner shall not

constitute approvalbydefaultorauthorizationtoproceedwiththe proposed activity.
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3. Maintenance Requirements. (Include when applicable. Ifnot included, renumber subsequent

paragraphsandcross-references accordingly.)

[Insert a description of the obligations which are necessary to ensure an acceptable level of

risk. Such obligations may include: continued proper operation of remedial actions; periodic monitoring

(2, ground water, surface water, air, soil); maintenance and repair of monitoring systems, permeable

covers (e.g, vegetative ground cover), impervious covers (eg, pavement); or specific procedures

‘governing excavation activities to protect workers and site neighbors, and the erection and maintenance

of fences to prohibit accessof unauthorized persons to the site.]

4. Covenants.

<Name>herebycovenantsthatthePropertyshallnotbeheld, transferred, sold,conveyed,

occupied, altered, or used in violation of the Restrictions set forth in Section 2 [addifapplicable: or the

Maintenance RequirementsofSection 3]ofthis Declaration.

5. Reservations.

Nothing contained in this Declaration shall in any way prohibit, restrict or limit Owner, from

fully conveying, transferring, occupying or using the Property for all purposes not inconsistent with. the

Restrictions [addifapplicable: or the Maintenance Requirements]

6. Duration; Amendment.

Inaccordance with Minn. Stat.§ 1158.17, subd. 15andMinn. Stat. § $4C.02(c), this Declaration

and the covenants, grants and Restrictions [and Maintenance Requirements] herein are unlimited in duration

unless terminated, released and/or amended with the written consent of the Comissioner or her successor,

such consent not to be unreasonably withheld. Notwithstanding the foregoing, this Declaration and the

covenants, grants and Restrictions set forth herein may be terminated, released and/or amended upon the

occurrence and satisfactionofthe following conditions:
338
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a. include applicable media: [soil] [ground water] [andor] [surface water] sampling is

conducted on the [Property] for] [Restricted Area(s)] withprior written notice to and in accordance with a plan

‘approved bythe MPCA, such approval nottobe unreasonably withheld: and

b. basedonsuchsamplestheMPCAdetermines thatcontaminants inthe [include

applicable media: [soil] [ground water] [and/or] [surface waters] located within the [Property] for] [Restricted

Area(s)] no longer pose a potential threat to human health or welfare or the environment.

‘This Declaration and the covenants, grants and Restrictions [and Maintenance Requirements] herein

maybe amendedifthe MPCAfindsthattheconditionssetforthinSection 2or 3 ofthisDeclarationare

inadequate to protect public health or welfare or the environment [if there is a document establishing clean-up

levelsfortheproperty,add:asse forthin<Nameand dateofdocument.

1 Owner and the Commissioner agree to amend this Declaration, or if the Commissioner decides to

temminate or release this Declaration, the Commissioner shall, within 60 days after receipt of written request

fromthe ownerof the Property,executeanddeliver to Owneraninstrumentinrecordable form, amending,

terminating, or releasing this Declaration.

7. Grant and Conveyance to MPCA: Right ofEntry.

Subject to the terms and conditionsofthis Declaration, <Name> grants and conveys to the

MPCAanditssuccessors suchrights andinterestin thePropertyasare necessaryandconvenient toenforcethe

Restrictions set forth in section 2 of this Declaration [and Maintenance Requirements set forth in Section 3],

including the right of the MPCA, its employees, its agents, contractors and subcontractors, upon reasonable

notice to the then-currentownerand at reasonable times, to enterfrom time to time upon the Propertyto inspect

the [Property] for] [Restricted Area(s)] and verify compliance with the Restrictions [and Maintenance

Requirements]. The Restrictions declared and the rights and interest granted under this Declaration of
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Restrictionsshall runwiththeProperty andbind<Name>,its successorsorassigns, llpresentorfutureowners

ofthe Property,andallpartieswhonoworhereafterhaveorholdanyright itl orinterestinortotheProperty.

8 Emersency Procedures. (Include when applicable)

[<Name> covenants that the procedures set forth below shall be followed when an emergency

‘requires immediate excavation ofcontaminated soil in the [Property] or] [Restricted Area(s)] to repair utility

linesor otherinfrastructureon the Property,or orespond toothertypes ofemergencies(¢.2., fires, floods):

a nofify the Minnesota Duty Officer immediately of obtaining knowledge of such

emergency conditions; the current phone numbers for the Duty Officer are 1-800-422-0798 (Greater Minnesota

only): (651) 649-5451 (Twin Cities Metro Areaand outside Minnesota): fx (any location) (651)296-2300 and

TDD (651) 297-5353 or 800-627-3529.

b. limit disturbanceofcontaminatedmedia totheminimum reasonably necessary to

adequately respond to the emergency;

undertake precautionstominimizeexposureto workers,occupantsand neighborsof the

Property to contaminated media (¢.2., provide appropriate typesofprotective clothing for workers conducting

the excavation, and establish procedures for minimizing the dispersalof contaminated dust); and

4 prepareandimplement a plantorestore the Propertyto alevel thatprotectspublichealth

and the environment. Submit to the MPCA a copy of such a plan for review and approval prior to

implementationofthe plan. Submit a follow-up report afer the plan is implemented so that the MPCA can

determine whether protectionofthe public health and the environment has been restored|

9. Disclosures. (Includewhen applicable)

[The Restrictions set forth in Section 2 [and the Maintenance Requirements in Section 3]ofthis

Declaration shall be incorporated in full or by reference into all instruments conveying an interest in and/or a

right to use the property (e.&., easements, mortgages, leases).|
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InWitnessWhereof,this instrumenthasbeenexecutedonthis dayof ,

[NAME OF OWNER]

| —— CT)
Name] (print)
[Title] (print)

StateofMinnesota)
)Ss.

County of >

<Name>, being duly swom by me under oath, has signed and acknowledged the foregoing instrument

before me this day of . 20. . by <Name> <Tile and

‘Company/Organization=, onbehalfof<Name>, <Company/Organization>.

Notary Public:

sommes caiEI, SETa & piRE iw I
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Accepted on behalf of

Minnesota Pollution Control Agency

PursuanttoMinn. Stat. § 115B.17, subd. 15

By
James L. Warner, PE.
Director
Majors and Remediation Division
Delegate of the Commissioner ofthe
Minnesota Pollution Control Agency

State ofMinnesota)Js
County ofRamsey)

‘The foregoing instrument was acknowledged before me this day of s

20___. by James L. Wamer, under the authority ofSheryl A. Corrigan, the CommissionerofMinnesota

Pollution Control Agency, a Minnesota body politic, on behalfofthe StateofMinnesota.

Notary Public

HS NSTROMENT WAS DRAFTED BY
ETRR rs
‘who drafted this document for the
Owner]

il

— caiSms, SsTa & piBE. -
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