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IN THE CIRCUIT COURT FOR THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, ILLINOIS ' !

FRANCES E, KEMNER, et al.,

Plaintiffs,

vs. 'No. 80-L-970.

MONSANTO COMPANY,

N il Nt Yt Vgt Sautl Mt P

Defendant.

REPORT OF PROCEEDINGS

JURY TRIAL
Before the HONORABLE RICHARD P. GOLDENHERSH
April 15, 1985 | .

"~ Afternoon Session

APPEARANCES:

.
v

MR. REX CARR and MR. JEROME SEIGFREID, Attorneys at Law
On Behalf of the Plaintiffs;

MR, JOHN R. MUSGRAVE, MR. KENNETH R. HEINEMAN and
MR. JOSEPH NASSIF, Attorneys at Law
On Behalf of the Defendant.

DONNA F. BREWER, CSR, RPR
O0fficial Court Reporter
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BE IT REMEMBERED AND_ CERTI;IFIED that heretofore, on
to-wit: Monday, April 15, 1985, being one of the regular
judicial days of this Court, the matter as hereinbefore set
forth came on for hearing before the HONORABLE RICHARD P,
ﬂGOLDENHERSH; Circuit Judge in and for the Twentieth Judicial
Circuit, State of Illinois, in st. Clair County Building,
Belleville, St. clairléounty; Illinois, and the foilowing was
had of record, to-wit:

* % & Kk % N &

-~ [ e ™

(The following proceedings were held in the
pfesence and hearing of the jury.)
(Plaintiffs' Exhibit No. 1298 was marked for

identification.)

» -

PHOCION PARR -
resumed the stand, having been previously duly sworn,
further testified as follows under Section 2-1102 of the
Illinois Code of Civil Procedure:
CROSS EX_AMIN%‘;[‘ION .
BY MR. CARR:
0. Mr. Park, I will now‘pand you what's been marked
as Plaintiffs' Exhibit 1298 and ask you to look at that if
you would., This is a memorandum to the file relating to

another TSCA 8(e) signed by you, is it not, sir?

A. Yes.

-2~
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Q. And it has attached to it ceréain notes that came
with the exhib;t, does it not, sir? |

A. Yes. .

Q. And those are your hgpdwritten notes. At least the
first two pages attached to that are your handwritten notes,
aren't they, sir? |

A. Yes, "

Qf And the next page is_} memo that is addressed to you,
is it not, sir?

| A. Yes. L -
MR. CARR: I offer that exhibit into evidence.
* THE COURT: Okay. Any og;ections?.
MR. MUSGRAVE: Yes, your Honor. Again this deals
with the;Z,_4 Dichlorophenol.

THE COURT: Okay. ;.wil£.iﬁc9rporate your prior
arguments on that point and it will be admitted over objection.
MR. CARR: And leavq~to pass it to the jury?

THE COURT: Yes, yoqrmaj:. It's been admitted.
(Plaintiffs' Exhibit N6;~1298 was receif;a%into”‘

evidénce.and p§§sed‘gmonq’the jury.)

MR. CARR

Q. The exhibit discusses. the fact that
dibenzofurans had been detected in 2, 4 dichlorophenol, isn't
that correct, sir?

A. Yes.
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you would get two hundred parts per billion of 2,3,7,8

Q. And the level of furans that had been detected,
dibenzofurans was one to two parts per million, is that correct
gir?

A. YeS -

Q. And the question that you were there to discuss was
whether or not ‘that level of furans in 2, 4 dichlorophenol
represented a subStantial_risk of injury to health or theq
environment, isn't that correct, sir? |

A. Yes. .

Q. And your note indicagps -~ the third page of the
exhibit, your notes, someone said at that meeting and you
wrote it that dibenz;furans present should have toxicity not gr
than .01l that of 2,3,7,8 dibenzodioxin. Is that correct, sir?

A. That is my noté; yesl_ - |

Q. And .0l is one percent, is it not, sir?

A. (No response.) . |

Q. It should have the tqgicity of one -- one percent
of the toxicity of 2,3,7,82

‘ A. Yes, onewone-hundredgy in other wofds.

Q. Yes, One oneéﬁundredgy is one percent.

A, Yes. -

Q. And tiien to determine -- to relate the two million

to that one percent, you take one percent of two million and

pater
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"intended to apply.

equivalent toxicity, would you not, sir?

A. I'm sorry, Mr. Carr. I didn’t follow you there.

Q. You have two parts per billion of tetrachlorodibenzofy

in the product, do you not, sir? Tﬁo parts per million of
TCDF in the product, don't you, sir?

A, One to two, yes.

- -~

Q. And if you t#ke one percent of two milllon, one
percent of two million is two hundred parts per billion, isnft
it, sir?

A. (No response.)_ -

Q. It's a simple mathematical computation, Mr. Park.

A, This is not the way the one one;hundredth was

Q. Mg. Park, I am not.agkinglyou to tell me that. I
am simply -asking you whether or not one percent of two million
is four hundred parts per billion -- two hundred parts per
billion. One percent is one hundred. Two percent is two
hundred, is it not, sir?

A. Yeah, so that would be --

Q. Sir? |

A. Excuse me just a moment. Let me use my pad here,
Mxr. Carr. Yes, I would say that one percent of two parts
per million would be 20 parts per billion.

Q. Twenty parts per billion?

jrans
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A. Was that your question?

Q. Yes. And is that your calculation, sir?. Yes, that's
right, .20 parts per billion. N

. A. Yes.

Q. Correct, sir?

A, Yes. .

Q. Yes.' And your committee has equated the toxicity
of this to 20 parts per billion of 2,3,7,8 TCDD, is that correc
sir?

A. It doesn't really say quite that, Mr, Carr. It says
have the-toxicity not greater than, say, one one-hundredth
that of the 2,3,7,8.

Q. Yes, .

A, Dioxin. Now, whether that applies. on a concentration
basis, I am not qualified to say. .

Q. Well, that's what you are actually being asked to
discugs. And that's what you are doing. You are relating --
you are determining, are you not, whether or not this
2, 4 dichlorophenoi has enoqgh toxic subétances in it that
you should notify the E.P.A., isn't that correct, sir?

A. Whether it would amount to a substantial risk of
injury to the health of the enviroﬁment{

Q. Whether or not that toxicity represents such a risk

of health to the environment, isn't that correct, sir?

-6=
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A. Well, specifically w@gther theﬁlevel of the
tétrqchlorodibenzofurans presented a substantial risk of
injury to the health or the environment.

Q.. And in arriving at that, you are comparing -- and
these are your notes, sir. You are comparing the toxicity
of these furans to the toxicity of 2,3,7,8 dioxin, aren't
you, sir?

A. That is correct. .

Q. And calculating it tgyt way, you are equating the
two million -- two parts per million of TCDF to 20 parts per
billion of 2,3,7,8 dioxin, aren't you, sir?

A. We should point out gpis is acute toxicity --

Q. Excuse me. Would you answer that question first,
please, Mr. Park?

A, We are equating acutgptoxicity, yes.

Q. And it was based upon the -- and that -- now that
TCDF content has its own toxicity along with the content of
other toxic substances such as dioxin, doesn't it, sir?

A. (No responsa.) .

Q. To put it a differengrway, whe@ you consider whether
or not a chemical geing in commerce is toxic, you consider all
the toxic constituents 6f that chemical, don't you, sir?

A. Yes, to the extent we have that information.

Q. And so-you. -- when you decide whether or not the

-7-
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2, 4-di is required to have a notice to the E.P.A., you consid%r‘

the toxicity of the 2, 4 dichlorophenol in a pure state
without dioxins, don't you, sir?

A. Mr. Carr, I would assume we would consider the
product as it goes in;o commerce,

0. And as it éoes into gpmﬁ;rce‘it has dioxins that has
toxicity associated with dioxins,.total dioxins. It ﬁés:
toxicity connected with 2,3,7,8 dioxins. And now it has

toxicity for the furané, doesn't it, sir?

A. Yes.

Q. And so when you consider whether or not a substance

' presents a substantial risk to the health of the‘people that

are going to be playing on this lawn that is sprayed with
2,4 D, you have to consider the toxicity of the 2,3,7,8 dioxin
plus ‘the toxicity of the total dioxins plus the toxicity of
the tetrafurans, don}t you, sir?

A. I would not have beern part of any consideration of
the toxicity of the product sprayed on the yard.

MR. CARR: Your Hénq?; would you direct the wifness

to answer that guestion?

THE COURT: That's not responsive, Mr. Park. You

.have to answer the question that is posed to you.

THE WITNESS: I don't know, Mr. Carr, as to what was

- considered by the manufacturer of the herbicide sprayed on the

-8~
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MR. CARR: Q. I am not asking you to tell me that,
Mr. Park. And you knoy I am not asking you to teil nme that.
I am asking you to tell me, do you not have to consider
when you are sending the 2,4 dichlorophenol out that the
persons -- and when you are considering whether or not theré
is‘an 8 (e) section notification needed, you have to consider,
you have to add the to;:icity of the 2,4 dichlorophenol
to the toxicity of the 2,3,7,8 dioxin to the toxicity of the
total dioxins and to the toxicity of the furans, do you not,
sir?

A, Iqwould assume that all that toxicity would be
considered.

Q. I didn't ask you whether or not you assume that.
Don't you kn;; that is ybur bounden:idaty under the lﬁw to
consider not just in isolation the toxiclity of one of the
contaminants that go into your product, but the total
toxicity of the total contaminaﬁts tﬁat go into your product?

A. That's correct. .

Q. So the 20 paﬁts per billion, the toxicity of the
furans in that product must be added to the toxicitf of
whatever 2,3,7,8 dioxin is in that pgoduct and that also must
be added to the toxicity of whatever the dioxins that might

be in that product, isn't that right, sir?

A. Yes?

-

.




N Q. So you could -- if your toxicologist Nair considered
| that 250 parts. per billion of total dioxins without any
consideration to 2,3,7,B‘being in that product sample, each
.250 parts per billion of total dtoxin would be equated,
3 r according to her, to one part per billion of 2,3,7,8, isn't
that correct, si;?

A, ﬁo, it isn't, Mr. Carr.

Q. It isn't correct?

J A. No, for a couple of reasons.
10

Q. Well, let me -- héfogg we get to the couple of
SR reasons.-- I didn't have yesﬁerday the -- or we did.have
:h' 12 {Nair's -- we have that exhibit number. Do you have the
l? January 25th memo by Dr. Nair in front of you, sir --
' || January 14th, T'm sorry, Plaintiffs' Exhibit 12967
. 15 A. No, I do not. .
% e Q. Isn't Dr. Nair making an equation between 250 parts
§ 17 per billion of total dioxins and the effedt of 2,3,7,8?
é 18 A. Well, she ig —- . |
% Fg MR. MUSGRAVE: Just a segpnd, Mr. Park. May ny
é 20 record continue -- may the record, your Honor, continue to
\ . ‘show my continuing objection? I want to be sure this is clear
22

to-éhis witness being required to not only interpret documents
“hose people that he -~ documents that he did not author, but{ -

.technical documents when there hasn't been a foundation

[
3

~10-
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laid to establish his expertise in interpreting documents
as to -- of this nature deal with analytical chemistry and
those types of things.

THE COURT: I have {pled“on all of those points

before. I will note your objection as a continuing objection

for the record.

MR. MUSGRAVE:. Thang_you: ‘

MR. CARR: Q. Now, Doctor -- I’'m sorry. Mr. Park,
didn't we establish last Friday that this wés her report and
it related to 250 parts per billion and that she said that -
because it has 250 parts per billion of total dioxins and
no 2,3,7,8 in it in the sample that she felt it should be
reported to the E.P.A.? Didn't we establish that last week?

A. Well, she does say that, yes.

Q. So, should you not then if you follow this recommendati
of this toxicologist, should you not take the total dioxins‘
in a product and compare it whether it's greater or smaller
than 250 parts per billion? If this document has any validity
at all, Mr. Park. |

A. Well, she is one of our toxicologists.

Q. I understand that, Mr. Park. But I am not asking you
that now. I am asking you whether or not if this document has
any vaiidity at all that you should not consider that 250 parts

per billion of total dioxins has toxicity that should be taken

~1¥-
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‘can say, yes, you should consider it. And I tell you again,
'Mr. Musgrave will havelample opportunity. When he asks you
. questions, you can sit here for 30 minutes and say what you

‘want to say in response to his question. But the questioner

. don't you, sir, if you are doing your job on this committee

into consideration.

A, Mr. Carr, may I‘justg;ay that there are two problems
in that.

Q.. What you can do, Mr. Park, you can say, no, you shouldn

consider that,_thaﬁ.it's.not-an element to consider. Or you

ig entitled to have you respond to the question. Otherwise,
we will never geﬁ out the points that we want to get out
if you get to say anything you want to say. Now, my question
is, does not -- if Dr. Nair's,document:hgs any validity that
you must consider the: toxicity of 250 parts per billion of
total dioxins in the products.

A. I would say yes to that question,

Q0. And you conslder thag_along with the toxicity of the

furans and along with the toxicity of the 2,3,7,8 dioxin,

properly?

A. Yes.

-

7. YMR, CARR: Your Honor, we had not had offered into

evidénoe -- we had referred to it, but I only had the one copy, "

PEY

the mémo of Dr. Levinskas of January 18, 1985. . I would now .

-12~
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like to have it marked.

(Plaintiffs' Exhibit No. 1299 was marked for
identification.) . )
THE COURT: January‘}ﬁ, ;985?
MR. CARR: That's correct, your Honor.
.-Q. I am handing yog}now‘yhat's been marked

Plaintiffs' Exhibit 1299. 'You recognize that as Dr. Levinskas'

memo directed to Dr. Roush and you got a copy along with

attachments?

A. Yes.

-

MR. CARR: And offei_thaﬁ into evidence, please.

MR. MUSGRAVE: Same_pbjeQFion that would apply to
thefother documents in connection with that January, 1985,
meeting that I bélieve I made, your Honor, with regard to
Plaintiffs' Exhibit 1297 --

THE COURT: Okay. Q‘wil{ incorporate those.

MR, MUSGRAVE: Incorporate all of those, yes.

THE COURT: It's adq;tteq‘over'objection. Your
arguments are incorporated.

MR. CARR: And leave to pass that exhibit to the
Youry? |

?HE COURT: Yes, you may.
(Plaintiffs' Exhibit No. 1299 was received into

evidence and pqgsedﬁgmon%wthe jury.)

..];3..‘
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MR. CARR: Q. We hqye d%gcussed this 1299 last
Friday. And I won't get into it in detail other than to
ask you as a fact that Dr. Levinskas made his comments relative
to the report of Dr. Nair'which was attached in its original-
form at least to the memo of January 16, 1985. And apparently

something else was attached to it, isn't that correct, sir?

A. Yes.

9

Q. And whether you believe that Dr. Nalr exaggerated
the risk, in any event, you must give as wé have demonstrated
some level of toxicity value to the total dioxins, do you not,
sir? ‘

_A. Whatever would be apg;opriate, yes.

* Q. And what &ou have as appropriate -- what you had at
that time in January, '85, was the mathematical.computationsJ
by Dr. Nair in the Janvary 14, 1985, memo and her conclusions
drawn from those mathematical computations, isn't that correct,
sir? .

7 MR. MUSGRAVE: I object to the question as being
multiple questions. I believe it's got two or three questions
in there. He is charac@erizing the document in part of the
question. And I think it's unfairly stated.

THE COURT: dverrulq@.

-

THE WITNESS: That was one of the items for

W consideration.

=14~
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doesn't it, éir?

MR. CARR: Q. And you did consider that, didn‘'t you,

gir?

A. Yes.

ar

Q. NYNow, at the time of qpnsidering these toxicities of
these various substances, you also had Plaintiffs' Exhibit 1289
And do .you have that exhibit in front of you? It is the memo
dealing with the toxicity-of furans, the handwritten meﬁo.

You are gétting so many exhibits now. That's the 1290. Well,
I have another copy of it. So ¥ will just hand that one to.you,
Now, Plaintiffs' Exhibit 1289, handwritten notes, discusses;
the subject matter that was raised in the memo of December 14,
1981; that is, the‘furans, doesn't it, sixr?

A. Mr, Carr, this is that memorandum that is neither
dated nor authored. |

é. Mr. Park, my question is --

A. I don't know. I don't know.

Q0. All right., If you 1qpk at Decémber 14, '81, memo, you 

will see that it discusses 2,4-dichlorophenol 93 percent,

A. Yes. .
Q. And it talks about two parts per million of the furans,
doesn't it, sir?

A. Yes.

-

Q. 2nd Plaintiffs' Exhibit 1289 also talks about 93 percen#.

=15~ '~
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dichlorophenol, docesn’t it, sir?
A. Yes.
Q. 93 percent 2,4-dichlorophenol.

A, Yes.

*

Q. And it also says that it has a consistent one to two

~ parts per million total of chlorodibenzofurans, doesn't it,

>

- s8ir?

A. Yes.

Ed

Q. So whether they are contemporaneous ordnot, they are
discussing exactly the same subject, aren't they, sir?

A. It would appear to, yes.

Q0. 2And this document thqp, this 1239 document, goes on

to pose the question whether or not the two partsper million

. constituted imminent hazard and goes on to answer that

particular question, doesn't it, sir?

A. Let me read it here, Mr. Carr. Are you referring to

this item No. 4 of these notes?

Q. All four items are dealing with dibenzofurans and the

toxicity of dibenzofurans.

A. Well, item No. 3 gays, "No toxicological data are

available for these chemicals."”

Q. Yes. And item 4 then considers the toxicity by

" analogy, doesn't it, sir?

A, Yes, 1t does appear to.

~-16-
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¢. And it states that the structure-activity relations
among the chlorodibenzodioxins suggest that these furans that
are identified heré are ten to one hundred times lesé toxic
than 2,3,7,8 tetrachlorodibenzofuran, isn't that correct, sir,
TCDF?

A, Yes, i .
Q0. DNow, you do}knsw or you are familiar with the fact
that the furans have been 1deﬁtified in this case as having
the 2,3,7,8 TCDF as foxicity very near or percentage of at
least, 1£f not near, the toxicity of 2,3,7,8 TCDD. You know
that, don't you, sir?
A. I dé not know that,‘%;. Carr.
0. 2all right. .
MR. MUSGRAVE: I object to counsel's use of the termv'
"yery near.” I think thé"testimonyfspeaks for itself as to
what it has been. And that may be his intérpretation -
THE COURT: Overrulgg. .
MR. CARR: Q. This‘gocuﬁgnt'itsélf states:that these
furans that are iden?ified as being inv2,4—aichlorophenol - th%-'
analogy»implies that they have "1/50 to 1/1000'th; actiﬁitj of .
2,3,7,8 TCDD," isn't that correct, sir? .
A. Right. There is the implication there, yes.

Q. And 1/50 of two million parts per -- two parts per

million would end up with a factor of 40 parts per billion,

~17-
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- substances as opposed to chronic toxic substances or chronic

would it not, sir, rather than 1/100?

A. - Mr, Carr, I'm sorry. I didn't follow that 1ast.
equation of yours.

Q. In your notes you had that the TCDF in question is
1/100, that is one percent, of the toxicity of the 2,3,7,8,
didn't you, six?

A. Mr. Carr --

Q. Sif? i

A. Not greater than 1/100 based on acute toxicity. Thét
is not chronic toxicity which I assume~is being spoken of in’
tﬁegévﬁaAGQEitteﬁ notes. It's two entirély different thingéll

Q. Mr. Park, you are dig}essing from the question that
I am asking you. Your notes related the toxicity of 2,3,7,8 TC]
and the furans, dié they not, sir?

A. But it expressly says acute toxicity.

Q. I am not quarreling and I don't care whether it's
acute or chronic at this point in time. Because you don't
care. You are going to report to the E.P.A. based upon the
toxicity whether it's acute or chronic.. You wént to report
the toxicity. That's your obligatioﬁ, isn't that correct?

A. Whatever is appropriate.

Q. You are not obligated to report just acute toxic

as opposed to acute, are you, sir? You are obligated to report| -

~-18-



FORM IL 240

PENGAD CU.. BATUNNE, N.J, 07002

10

12

13

14

15

16

17

18
19

20

21

22

23

.,

* billion Canadian linit would apply to.

toxic substances whether they have acute effects or chronic

effects or both, 43h't that correct, sir? .

- As If reporting is required in a given situation.

0. Isn't that correct?

-

A. Yes. If the reporting is required.

Q. So the point you are bringing up for acute toxicity,

134

as I suggested to you, is irrelevant. BAnd could you direct you

attention to the gquestion I asked?

A. All right, It is not at all irrelevant, Mr. Carr.

L)
Ty

Q. Mr. Park, did not your memo point out that the conéent‘
in the 2,4-dichlorophenol of furans should be equated with the
toxiéity of one percent 2,3,7,8 TCDD? If you refer to the
Exhibit 1298 again, third page of that exhibit, "Dibengpfuréns
present should have téxicity not greater than .06l that of
2,3,7,8 dibenzodioxin (based on acqte'tq;icity)." Didnip you-.:
say that, sir?

A. Yes. .

Q. B&And you also point out there that Canada has estabiish%l
a linit of ten parts per billion of total dioxins, don’t yom,
sir? In 2,4~dichlorophenol.

A. It looks like there is a blank here. 2nd at this

moment I can't recall if there was something else., I don't

know what the, frankly looking at these notes, ten parts pef

-10-
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Q. And you don't recall discussing with Diamond Shamrock
the fact ﬁﬁét they are going to sell their 2,4-D in Canada
and they have to comply with the Canadian limit and they had a
number of discussions with you, Mr. Park, and your company

about whether or not you can get yout 2,4~dichlorophenol

. down- to total dioxin content of ten parts pér billion?

MR, MUSGRAVE: Object. That is an improper

characterization of the evidence. It hasn't even been put

~ into evidence yet.

' MR,

.%

Q. »Welinlthe‘gvidence is it's down to

one part per billion. I will be glad to put that in now ifﬁ'f‘f

the witness doesn't have any memory of it at this time. I

was saving this for Ms. Wente because this witness's name

is not on it. But there is a lot of other people on it. 2nd’

‘I will be glad to pnt it in. Would you mark that, please?

(Plaintiffs! Eg?ibig»uo,’}300 was marked for

identification.)

MR, CARR: Q. I am handing you now what has been
marked as Plaintiffs? Exhibit 1300. I ask you to look at that,

please, sir. You recognize the names of the various pexrsons to

whom this memo was sent, don't you, sir, and the 'signature,

—the initials J.D.W. being J. D. Wilson?

A. 1'recognize the name James D. Wilson. I recognize a

few*dftthe‘other names, but not all.
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MR. CARR: I offer EPis q;hibit 1300 into evidence

if it please the Court?

MR. MUSGRAVE: 'May I have a moment, your Honor?

THE. COORT: Sure.

- ~-

MR. MUSGRAVE: We wqpld quect because it does deal
with 2,4~dichlorophencl, same basis we have previously objeétedr_
to, ‘the documents that deal with products other than
‘orthOthorophenél.or orthochlorophenol crude.

THE COURT: Fine. {F's §§mitted ;ver objection.

MR. CARR: And leave to pass it to the jury.

THﬁ COﬁRT: Yas, you may.
(Plaintiffs' Exhibit No. 1300 was received into
evidence and passed among the' jury.)

" MR. CARR: I found the oggg;nal of that document,

your Honoxr,

THE COURT: Okay.

» -

MR-

.‘55

Q. Mr. Park, this memo of Mr. Wilson's
refers to a conversation that he had with a customer that calleﬂ
wanting to know about the dioxin content of 2,4;diéhlorophenol

produced by Monsanto, isn't that correct, sir?

A. Mr. Carr, I know nothing of this conversation or this

incident. I am really not --

Q. Mr. Park, you can read, can you not, sir?

-

A. It does say in here -~ : '
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~owtf| member of ‘a committee that has had responsibility of reporting | --

Q. And isn't the subject of this memo that a Harwell
from Diamond-Shamrock called wanting information on dioxin?

A. Yes,

™

Q. Now, up to.the time that you -- from 1979 up to the
point in time that this customer called wanting this
infdrmation,.do you have any.knowledge as to whether or not
Monsanto passed dioxin.information on to any customer from
January 10, 1959, or -- yeah, to any customer from that date
up to September 17, 19817

A. I guess I cannot recq}l specifics of customer
contacts. But {.am not normally involved in that, Mr. Carr.
| Q. I understand that, Mr. Park. You said that before.
But you don't know of any of’your own knowledge, do you?

A. No; I do not. -

Q. DNow, this discusses the fact that Diamond-Shamrock ~-
well, it points out that Canada is going to reguire a one
part per billion of dioxins in 2,4-D sold there after 1982,
correct, sir?

A. Yes.

E

Q. And that is a limit for all dioxins and it doesn't

" refer to 2,3,7,8 TCDD, does it, sir?

A. No, it does not.

-

Q.= Now, Mr. Park, does it suggest to you as beipé.a
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dioxin -~ or toxic substance content to the E.P.A., does it

suggest to you that Canada believes that dioxin at one part

per billion in 2,4-D would be injurious to Canadians?

MR. MUSGRAVE: Objegy té that. It is calling for
conclusion and speculations as to why any government set any
particular limit. And there is no evidence ﬁ?at this is, in
fact, a limit that was'set, your Honor. It's:the statement.
of Mr. Wilson. It is not evidence that Canada did set this
limit or any limit.

THE COURT: 0verrul%g.

THE WITNESS: I rea%}y dqp't know, Mr. Carr,.

MR. CARR: Q. Well,a now I have given you an earlier
memo in which it was pointed out that Canada was going to
set a limit of ten parts peg billion. Do you recall that, sir?
But this talks about one part per billion. That's what got
us on to this memo, your own notes. Do you recall that, sir?

A. Yes.

»

Q. 2nd that's the reason I gave you this memo because you’
indeed were aware of the fact that Canada was going to make a
limit on dioxins, weren't you, sir? ’

A. Yes, although my note is not clear as to what the
ten parts per billion was to apply to.

Q. And I agree it is not clear. But you were talking

about.dioxins and furans, weren't you, sir?
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a. kYes. .
Q. And the memo dated qutember 17, 1981, is talkingvabout
dioxins, isn't it, sir?
A, Yes. N
Q. All right. ﬁow, Mr.‘?ark, with t¢hat in mind, do you
agrée, sir, that the toxicity of 2,4-dichlorophenol as it leavep
tﬁezplant at Monsanto éhould be measured by the, not just the
toxicity of the“ghemical itself, but the toxicity of the furans
and the various dioxins that are therein?
A. The entire product in other words?
Q. The entire product plus its contaminants.
A. Yes. .
Q. And that's what you did on your committee, isn't that.
correct, sir?
A. I would think so, yes.
Q. Now, I would like to --
(Plaintiffs’ Exhibit No. 1301 was marked for
identification.) A -

MR. CARR: Q. I hand you now what's been marked as

Plaintiffs®' Exhibit 1301. And, Mr. Park, I intend to ask you -

to point out certain exhibits to you and ask you whether or not| -
these exhibits show the tridioxin and the tetr&dioxin that is
described in this exhibit. BAnd the first product; first number]-

is MB541, is that correct, sir?
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.l worry about that., But it does show that this particular

R,
. Ve
- g l

A, Yes., .

Q. And the exhibig shows that MB541 has no detectable
trichlorodibenzo-p-dioxin, no detectable tetradioxin, but
5000 parts ﬁer billion of the heptadioxin, isn't that correct,
sir? '

A. There are no designations given here. This just says
five thousand --

Q. Here, let me help you with an exhibit. You can't
read that exhibit from where you are. I will hand you 1135ﬁ ‘
to help you to refer tovit. And you see 1ll35B:'describes
541-;-5M3541; do you; sir?

A. Yes, I do.

Q. Well, T will represent to you that there is evidence

in this case that this was an orthochlorophenol crude that
was manufactured in February of 1978 and that it was listed as
batch number in Exhibit 1135 as KI128003, which would mean a

77 production, been tested in February of '78. You see that,

sir? ) . )

A. No, I‘don*t, Mr. Carr.

Q. . You see the KIlZBOQé‘ynder the heading Batch Nunber
.on 11357

A. Is that 11352

e

Q. Yes. The date is noE?important, Mr. Park. So don't
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product, this orthochlerophenol crude, had 5,250 parts per
billion of total dioxin, is that correct, sir?

A. Now, you are referri%g to 1301?

Q. And 1135B that you have in front of you, sir.

A. I have difficulty reading this information. Are you

-

adding it all together?

Q. That's correct.

-

A, I just don't know, Mr. Carr. Thig is something I just]

don’'t do as a general rule.

Q. Well, if you look atq.Cl1 for MB4l, do you see under
that column you have got 2007? -

A. I have gop 200, yes. _

Q. And do you see 50 under Cly?

A. I see that. 5

Q. and do you see 5,000 under Cl4?

A. Yes, I do.

ey

Q. and do those three nQpbers add up to 5,250, Mr. Park?-

A. Yes, I see that.

- e

" &. And that is total diq;in détected in this orthochlorop
crude that was manufactured a year or so before the accident in
-question. You recognize that, don't you, sir?

A. I guess that is what we can infer, Mr, Carr. I just -

I am at a total loss here on these documents.

Q. Mr. Park, all I am asking you to do is to acknowledéeygf“

-26—
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that these exhibits show that MB541, which I am representing
to you is orthochlorOpheﬁol crude -- it's in evidence to that
effect. And it was manufactured a year or so befsre the
accident in question. I am representing that to you. ‘You can
assume that to be a fact. Would you, ézr?

A. I will assume that, yes.

Q. Then Exhibit 1301 accurately reflects that it has
in it 5,250 parts per billion of total dioxin, doesn't it,
sir?

A, I guess so. .

Q. Do you have to guess, sir?

"A. Mr., Carr, I am at a -- this has a number of different

bad -

columns. It has dates on it.
Q.- Yes. -
A. Product acronyms here. I am just totally unfamiliar
with this kind of thing.
Q. Well, I am'represent%pg to you that OCP stands for
orthochlorophenol crude.
A, Okaf. N
Q. Now, would that reprigentation -
A. I can add up numbers for you, but if you are asking
me to go beyond these documents, I am simply in no position

to do so.

Q. I am not asking you to go beyond other than what I

=27~
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am telling you to assume, Mr. Park, things that are in evidencél
in this case.

A. All right.

-

MR. CARR: Your-Honor, I have a number of these to go
through, 2nd I am representing to the Court that I have evidenpe
that will support this. 2nd rather than go through it twice

with the witness and then put it in evidence and then go throug

»

it with the witness with the jury having an exhibit, I would:
ask leave to pass copies of 1301 to the jury at this fime so
that we will not duplicate the effort, |

‘TEE COURT: Any objgptio% fd that?

MR. MUSGRAV#: Just‘pne meeﬁt.

THE COURT: Sure{ @9 ahggd;

MR. MUSGRAVE: Your Honor, subject to being able to
make corrections upon these if, in fact,:Mr. Carr is incorrectiu
Vas.we'go through this, I wouldn't have any objection to being
passed to the jury as long as we can make the correctiqps'should
there be some problems.
| THE COURT: Fine. Subject to that I‘willuallow it
to be paséed'to the jury.

(Plaintiffs’ EﬁpibiE‘No.¥;3ol was passed among.
the jury.) . ;
MR. CARR: Q. Now,*yr. ggrk, on the first entry

there” for that product OCP the total dioxin 5,250 is some
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- || product measures so that by January 10, 1372, the OCP could .-

21 times greater than the 250 parts per billion referred to
in Dr. Nair's report in 1985, is it not, si:?

MR. MUSGRAVE: How many times, Mr. Carr, 212

MR, CARR: Q. Twengy;onQ; 1f yourmultiply éSO
times 20. you get 5,000,‘d6n't'you, sir?

A, Yes. .

Q. And so that represents 21 times that level of 250

parts per billion referred to in Dr. Nair's report of January

1985, as being that level which should be reported to the E.P.]

isn't that coxrect, sir?

A. It-would appear to be 21 tiﬁes that level.

Q. Now, do you think, Dr. Park, that it's -- Mr. Park,
that it's possible that“if your -- your committee was in
exisfence in 1978, wasn't it, sir? . The law putlthe burdén
upon the company in January of '77 if I underétand'correctlyt

A. That's correct, January 1.

Q. ' And while we have no report that you considered the
orﬁhochiorophenol;that was being manufactured before the

accident, is it possible that if you had reported to the

E.P.A. that the orthochlorcphenol crude has 21 times the level.

of dioxin in.it that one of your toxicologists called safe or
was above safe, do you believe that the E.P.A. might have

- required Monsanito to undertake clean-up measures, changing
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have levels of dioxin in it that are reported at the sample at
the bottom of this page, RC 1-8001 dated January 6, 1983, where
it has only 18 parts per billion of total dioxin therein? I;
know that's a long question. And if you don't understand it,

I will break it down for you.

A. Yo, I --

£

MR. MUSGRAVE: Just a moment, Mr. Carr. I object to-| -

the question. It calls for speculation and conjecture as to: ..

what E.P.A.”might do or might not dc at“various times under.

various circumstances ‘without specifying the tire or the_pe;sor"

wh6 is considering it. »It raqguires this witness to look into
the.state of mind of others in considering thiﬂés aE various
tiﬁes.'.It's an improper gquestion.

THE COURT: Overrulgg.:i@his is his area. I'think  .
it's a type of question he'is’cababléﬁof answering.

THE WITNESS: My answer is I don't know. We hold-an 
8 (e} meeting whenever anyone, toxicologist, someone in our
health laboratory, anyone feels that a meeting should be held.l

MR, CARR: Q. Aand no oné_felt when the ofthochlorophe
crude had 5,250 parts per billion of dioxin in it back in '78,

¢

no one felt that it should even have a meeting held, is that -
correct, sir?
MR, MUSGRAVE: Objeqﬁ. ?hat -

MR. CARR: Q.. As far as you know?

~-30=-
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MR, MUSGRAVE: .Objegf. That hypothesizes the fact
that this sample was tested back in '78 as opposed tb being
a '78 sample tested sometime later. And that is an incorrect
hypothesation of the facts. There are no facts in evidence
to that extent.

MFE. CARR: Oh, I agree t@gre are né facts in evidence
that it was tested prior to that time.

MR. MUSGRAVE: This_part%pular lot, that's right.

MR. CARR: That's right. I most certainly do agree
with that.

MR. MUSGRAVE: All E;ghtz‘.Wait a minute. - 541? I
think you may be right, Mr. Carr. Let me be sure. I know. ——-
let me just check that, your Honor. That rings a bell.

MR. CARR: VYes, if you 199k at Exhibit'1195, counsel.

MR. MUSGRAVE: That's what I am getting out, sir.

MR, CARR: ¢. I woq}d l%ke for you to assume --

MR. MUSGRAVE: Just~g mowgnt, Mr. Carr.

MR, CARR: I'm sorry.

MR. MUSGRAVE: Just one second. You say 11952

MR, CARR: Plaintiffs' Exhibit 1195 dated June 19,
1979. It rgfers to Batch MB541 that had been tested, "prior

to March 1, 137s5.”"

MR. MUSGRAVE: Yeah, I am just getting out the

analysis now. Yes, you are correct. 1I'm sorry.

~-3]-
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' stantial health effect, they have the responsibility of telling

MR. CARR: Q. Now, do you believe ~- first of all,

- that was tested prior to this spill according to the

represenﬁations I have given you, wasn't it, sir?-
A. If you say it was, Mr. Carr. I don't.know, yes.
d, But so farx, as you know it was never reported to the
E.P.A. so far as you know, isn't that correct, si;?
A. So far aé I know, that's correct.
Q. Now, m& qﬁestion.iSTthe E.P.A. does have the

responsibility of telling you not to ship products 1f'they

believe after you have notified them that it may have a sub-

. '

n--

you, -"Don't ship that," don't they, sir?
A. I don't know that thqy do, Mr. Carr.

Q. Mr., Park, why do you think they want you to advise

- them of the toxicihature of what you are producing and shipping

out and putting into interstate commerce?

A. They want to know the toxic effects resulting from

health studies, testing of animals.
Q. And they just want to know that in theory?

A. In actual fact. Thex‘want to know what these results

are immediately.

Q. Doctor, you didn't test any of these -~ you didn't

have any health tests from these TSCA meetings that you haqg.

So why are you referring to that? You are going backwards.

1
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" They want to know among other things health effects:;of these

cﬁemicals.h That's not all they want to know. Isn't that
gorrect, si{?

A. The vast majority -- \

Q. Excuse me. Isn't that correct, sir?

A. They w%nt to know anxphiﬁéifhat indicate§ a substantia
risk of injury éo health or thé envifonmént.

Q0. And that includes wpé}her or no£ there are toxic
substances in ydur chemicals, isn't that correct, sir?
Didn't.we go through -- .

Your Honor, wouldqup diggct the witness to assume
that we went through this and that he said there is three
criteria and that the chemical composition of the toxic
substance is important and the E.P.A. does want to know these
thingg? |

THE COUET: The witness is so ordered to assume.

MR.‘CAﬁﬁz Q. Now,ﬁpssuqﬁng that they want to know
whether or no£ you are shipping out things that have a
suﬁstantial ris£ to the health of the people that may be
exposed to it and that they need to know the toxic constituent

of these chemicals in order to make an appraisal, don't you kn

that they have the responsibility of telling you, "Dén't ship

~ that product out,” if they think it represents a substantial

- risk to the health of somebody or to the environment?
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A. I am not aware of a g}ngle instance of that ever
happening, no.

Q. Don't you know that they made you all quit using
2,4,5 trichiorophenol on the forests in the_norﬁhwest? Don't
you know that, Mr. Park? :

A. I am not familiar:wigp that, Mr. Carr.

Q. You know they called’}t off the market and you havgn't
had it on the market since then? You know that, don;é yoh,
sir?

A. I am not familiar with that, Mr. Carr.

Q. Sir? .

A. I say I am not famil%gr witﬁ that, Mr. Carr.

Q. You are not familiar with FiFRAy:, the -- and the
fact of what took place in the ﬁorthweat years and years ago?

A. The one environmenta{_statute that I am not involved
‘with is FIFRA.

Q. All right. Would you assume, please, that the E.P.A.

has ordered chemical companies to take certain chemicals off

the market because in E.P A.'s judgment they, contrary perhaps

‘to what the chemical companies believe, but in E.P.Ai's

judgment they do indeed pose a substantial risk to the health

éf tﬁe peoﬁleﬁandﬁthe environment. Would you assume. that, pleaéb,
‘Mr. Park, since you apparently don't know it? Would you assume
}that, air?

|
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A. Yes, all right.

Q. And before I pass on from that point, do you actually
think that the burden put upon you chemical companies to tell
the E.P.A, about the toxic“substanqe was just for academic
reasons and not because the E.P.A. ié'obligated to do something
about it if they find levels of toxic substances comingjintq
the environment? Do you actually believe.that, Mr. Parﬁ?

A. Not at all, .

Q. Then is it possible, sir, in your judgment that if the
E.P.A. had been notifijied by Mopsanto that it was shipping out
in 1978 orthochlorophenol that contained 5,250 parts pex
billion of dioxin, do you think -~ that is over.five parts per
million. Even the level that you s;t, it's over that level.

Don't you think that it's possible that they would have told

Monsanto, "No, don't ship that out until you clean it up"?

'
'

A. I don't know, Mr. Cag;.
MR;'MUSGRAVE:< Objegyionﬂl Same question has been
asked and answered previously.
THE COURT: Overruled.
MR. CARR: Q. Do you knqy -
THE COURT: I didn't hear the answer.

THE WITNESS: The answer was I don't knrw,:your

t

Honor.

MR. CARR: Q. Do you know of any reason why Monsantq
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is this a good point for a short break?

could not have undertaken the elimination of caustic in making

its chloidtiated phenols in the year 1978 rather than undertaking

that in the year 19792

A. I don't know.

-

Q. Do you recognize and this —- the éntry at the bottom
of the pag% of Exhibjt 1301 is for a batch of prthochloropheﬁol
that was teéted in 1983. 3nd'it shows and contrast to the
batch they ﬁested four or five years before only 18 parts
per billion'of total dioxin. You see that, don't you, sir?

A. I do see thaf. .

Q. For the reco;d; that“}s Plaintiffs' Exhibit 1192
thai.shows that. Do you know of any reason why the preduct
they manufactured in 1978 could not have been cleaned up to
contain less than 250 p&rts per billion of total dioxins?

A. Mr, Carr, I Qon't know.

Q. The next entry in the Exhibit 1301 I will represent
to you is orthochlorophenol crude that is in question in this

case.

THE COURT: Mr, Carz, begore you get into that one,

MR. CARR: Yes, your Honor.
THE COURT: Ladies and ggptlemen, we will take a
short break at this time. The admonishments that:I‘éhve you

earlier will apply in this break also. Court is_in'recess.-'*;
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sir? I will represent to you that I added it up and that's

‘are you saying that that is what they add up to, Mr. Carr?

~ on the tri- also has 7,100 mono-, 9,800 di-, does it not, sir,

(A short receég_was~takeq,)
MR. CARR: Q, Mr, PQ;k; {pfer now 1f you will to the

1135 exhibit I have given you undexr MB653. And I represent
to you that that is Santophen and it has the date of manufactuy
of February, '79. Thé exhibit that I have given you shows that
the trlchlorodibenzo-p-~dioxin content in that Santébhen
sample is 3,000 parts per billion. Does it not show that, sirJ

A, Yes, it does have 3,000 there,

Q. And it shows 65 parts per billion of the tetrachloro-
dibenzo-p-dioxin, doesn't it, sir?

A. Yes. May I ask a un§tion?h

Q. Mr. Park, I would.apg;eciate‘it if you just -- you
can ask your lawyer any question you want to. We could just
move aléng if you don't mind, sir. And the potal dioxins in L

that Santophen was 20,000 parts per billion, isn't thét correct

what it adds up to. You see that, sir?
A. Yes, I can see ~- .

Tﬁﬁ COURT: I'm sorry. I couldn't hear you.

Or are you talking to yourself? |

THE WITNESS: Well, do you want me to add them up or

MR. CARR

Q. Wellﬁmthengamplé that has the 3,000
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and 65 Cl, and that adds up to 20,000 parts per billion, does

it not, sir?

A, Well, if you are.ask{pg me to add them, I will, Mr.
Carr. |

Q. To save time, I willﬁ;epresent to you that I have
added them up and'}hat>appears to be in the ballpark, doesn't
it, sir? |

A. I guess.

Q. Well, donit -

e-

A. Well, let me add them up, Mr. Carr. I will be happy -

Q. When you see 7,000 and 10,000, that is 17,000 right
there, isn't it, sir?

A. That's right.

-

Q.. And then you get 3,000 more for the tri- and that is’
20,000, isn't it, sir?

A. Appears so, yes, N

-Q. And, of course, sincq'you don't know the use to which -
or do you know the use to which~53ﬁtbphen is put? ’

A. I'm‘sorry; Not off the top of m& head, no.

Q; Well, 1111 represent to you that it's been known to
go into L&sol. And this is Monsanto Exhibit 847a. So you

know it is 'a Monsanto exhibit and they brought this bottle in

and they showed -~ that they testified -- that they had their

witness teatify that this is what Santophen goes. in to make up:hf
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“not obeyad the rules of this Court and have not given me those?

Lysol. Now, would you accept it. sir?

A, Yes, I will accept ig?

Q. ¥Now, do you know whegper or not the E.P.A. was evex
notified that the Santophen that was being manufactured
in February of 1979 contained 20,000 parts per billion of
dioxinsg?

A. Off the top of my hegﬁ, I cannot recall,

Q. Did you ever have a Section 8({TSCA meeting to discuss
whether»or not you should notiffﬁthe E.P.A.. that the ﬁaterial
you are producing and sending out contains 20,000 parts per

billion? That is 20 parts per million, Mr. Park, 20 parts

per million of total dioxins. Did you ever have a Section B(e)/

meeﬁing to discuss that?
A. A Section e(ej'meetiég on Saﬁfophen?
Q. On Santophen. .
A; Mr, Carr, I just == we have held a number of Section 8
mastings. And frankly, I just cannot recall.

Q. Well, I have never gotten one. SO can we either assum

that you didn't have one or the attorneys from Monsanto have

A. I don't know, Mr. Carx.
Q. You don't know of any you held, do you, six?
A. I would prefer to loock at my list that I have.

- Qe If you have a list, please look at it.

-38=~
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been a number of meetings. And it's conceivable there may have

A, I don't have it with.ye now. It's back in my
.office, Mr. Carr.

Q. You have a list of -

A. Of 8(e) meetings that have been held.

Q; And I represent to you again that the only ones that
we got dealing with chlorinated phenols were the ones you said
this morning, four such meetings.

A. 1Is Santophen a chlorinated phenol? I am not a chemist
I am not a toxicologist, Mr. Carr. N

Q. Mr. Park, you related that before you worked for a
chemical company and fou had toxicolégists tell you time and
time again, you have had chemists tell you time and time again,
and are you sitting here and telling us that 20 years at
Mongsanto, or whaﬁgver the number of years, and all the meetings
you-had dealing with their products and you.don'tlknow that
Monsanto makes Santophen which is a chlorinated phenol?

A. I know Santophen is one of our products. I do not

know what it is composed of.

Q. Have you ever had, to your knowledge, a meeting, a

Section 8 meeting on Santophen that is being shipped out, sent | . .

into commerce by your company?

A. Mr, Carr, I would have to check my list. There have"

been -one on Santophen. I am not prepared to just say yes or nol:
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‘of business today I would sure like you to check, sir. Would '

'you have no present knowledge of ever having notified the

| pi11ioniis probably acceptable medically for Santophen, would

Q. Well, although your attorneys say that we have got

them ali,ipast\experience shows that every week we get more
things coming in that weren't given us before. So when we
recess today, would you; please, go and checﬁ your files again
because you were askea to produce -~ and I théught Mr. Nassgif
represented tﬁ the Court here -~ was if:Friday ox Thursday, |
Mr. Nassif —- that you had furnished all of your files dealing
with dioxin and TSCA meetings dealing with chlorinated phenoqu

But if you think that you may have more files, at the close

you do that?
A. Yes. I will certainly check.

Q. So as far as your present knowledge is concerned,

E.P.A. that you were sending out Santophen, sendiﬁg into
commerce Santophen which .contains. 20,000 parts per billion of -
total dipxin, isn't that correct, sir?

A. I cannot remember having done so, .that's correct.

Q. Now, did y;u ever digpusé with Dr, Paget: about the -;
what he congidered an acceptable level medically speaking ofi
2,3,7,8 content of Santophen?

" A. I can't recall, Mr. Carr.

Q. And would you consider a statement that one part per
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'qualified. I don't know.

you consider that that one part per billion would ba the limit
above which you should not go?

MR, MUSGRAVE: Object. It calls for the witness to
state conclusions as to the state of mind of the speaker of
that. And also it is again Dr. Wilson saying what Dr. Paget:.
said. jnnd'now he is asking him to take what Dr. wilson said
as what Dr. Paget: said and to speculate as to what the
original speaker had in mind when he said whatever he said.

I object to it.
THE COURT: Overruled.

-

THE WITNESS: Mr. Carr, I just don't feel I am

MR. CARR: Q. Well,wI am asking you‘ as a lawyer ‘
who is trained in the use of words and to understand what words
mean and precisely what words mean and to read documents
and discover the meaning that might be hidden in those document&
through the use of the English language to tell me whether or
nﬁt you would agree that this document states that one part
per hiliion of 2,3,7,8 TCDD is:the level above which you'shoﬁld
not go for that content in Santophen.

MR. MUSGRAVE: Same_gbjegpion.

THE COURT: Same ru;;ng..

THE WITMESS: I don't see that staiement in therxe.

MR, CARR: Q.' fou gge'tggt.it says that he estimates
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that one part per billion is probably acceptable?

A, Yes.

-

Q. And you don't have any guarrel with the word "probahlﬂ

You know what probably means, don't you, sir?

A. Yes.

Q. It means that it may be, it may not be, correct, sir?

A, Yes.

-

Q. And "acceptable,” you know what "acceptable” means?

A. Yes.

-

g. And you know what “mq?ically” means, don't you, sir?

A., I think so.

-

Q. 'Mecically means it has to do with health affects.

You understand that, don't you?

A. Right.

-

Q. And if one part per billion is probably accepﬁable
madically, the -~ that statement isn’t all together sure that

that is acceptable, 1isn't that correct, sirx?

MR, MUSGRAVE: May my objection run to this entirs

line of questioning about what Dr. Paget: may have had in mind,

with regard to what Dr. Paget  may or may not have said?
THE COURT: My ruling is the same. It doasn’'t call

for that. I will note your objection as a continuing bbjéction

to this line of questioning.

MR. MUSGRAVE: Thank you.
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THE WITNESS: I don't have deep familiarity with
Dr. Paget's vocabularf. I have no idea what he meant other
than what is just quoted apparently or stated by Jim Wilson
here. It could well have been that,Dr{ Paget would have said f;
parts per billion, ten, twenty or anything was medically

acceptable. I don't know.

MR. CARR: Q. Weilm_but.did he say that according

to this memo?

A. It says, "One part per billion is probably acceptable.”

Q. 2and do you get from that that 20,000 parts per
billion of total dioxin is acceptableé

A, It doesn't say that.w

Q. It doeén't, does it?q’And do you get from that that
65 parts per billion of tetra is medically acceptable?

A. It doesn’t say that it would not be acceptable.
It doesn't say that it would be.

0. Why do you concelive gpat Dr. Wilson asks Dr. Pagét

whether or not one part per billion would be acceptable or

what was medically acceptable?
A. I don’t know. )
'MR. MUSGRAVE: Just a moment. I object now to a
witness testifying and being called to speculate and éass

conjecture as to why he might conceive that Dr. Wilson might

have asked Dr. Paget a question. Again, 1it's just sheer

-4~
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speculation and conjecture and conclusions as to the state of
mind of others and totally improper. And I object.

THE COURT: Overruled. )

THE WITNESS: I don't know, Mr. Carr.

MR, CARR: Q. WellLrwasfo Dr. Paget® and Dr. Wilson
botp_on your committee meeting in June of 1979 when you were
discuseing toxic substances?

A. I would have to check. But, Mr. Carr, they have both
beeﬁ here to testify. They would be better sources.of éhat
information.;

Q. Well, we have asked them already, Mr. Park. But now
I am asking yo; because yon have to evaluate wvhat they.tell
you. You are sitting on this committee in June of 1979. ,
And you are not a toxipologist and you are not a chemist and
you are not an M.D. You are, however, charged with the one
to preparing the memo to interpret what they say and put it
down on paper to accurately reflect what they say, isn't that
correct, sir?

A. That's correct.

Q. And you, therefore, have to know what they mean when

they use words, don't you, sir?

A. When they use them before me when I can ask them what

they mean if it'é unclear to me.

Q. And you have to know:yhat Dr. Pa@enﬁ_s&ys. He gave you-

* ~45=
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a memo as of what he sald about this 2,4,6 trichlorophenol,
didn't he, sir?
A. What number is that, Mr. Carr?

Q. Exhibit 1275, Plaint{?fs' Exhibit 127% dated June 6,

A. I'm sorry. I don't seem to see it here.

Q. Well, I will give yoq}anothar Eopy.

A. Wait a minute. Here is 1275,

Q. It's a direct guote {;om Dr. Pazgett therae, isn't
there, sir?

A. Yes, there is. )

Q. BAnd it's at the same subject that we had the notes of
somebody at that meeting that eguated tha carcinogenity
of 2,4,6 érichlorophenol to one bart per billion of 2,3,7,8,
isn't: that correct, sir?

MR. MUSGRAVE: Same objection as before as to the

interpretation of what that means, your Honor, and object
to this as being repetitious. We have been through this now
X thihk Friday several times. And we are back to it again.
I think we even touched on it again thig morning. Object to

~the repetitive nature of these gqueations.

THE COURT: Different context. Cvarruled.

- MR. CARR: Q. Could you answer that question?

A. I'm sorry.
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Q. At that meeting on ng»ZZ, 1279, this memo 1290
equates one part per billion of fCDD with the carcinogenicity
of the 2,4,6 trichlorophenol, does it not, sir? |

MR. MUSGRAVE: Object. That is mischaracterization.
éven with the clear langagg;'would‘it seem to say.

THE COURT: Overruled.

-
-

THE WITNESS: Mr. Carr, are yoi:l'asking me about what
the second line in Item No. 2 of these haﬁdwritten notes?
MR. CARR: Q. That'ﬁs correct.
A. It says, "One ppb 2,3!7,8 TCDD in 2,4,6 TCP would
cause effects described.”
Q. and we went through %}. Effects described was ﬁhese

cancers, You recall that, sir, to the best of your recollectic

MR. MUSGRAVE: Object. It's been asked and answered |

several times.
THE COURT: Overruleﬁ. .

MR. CARR: Q. You gecal;Athat, sir?

A. I recall you showing me that board there, yes.

Q. And that's the same one part per billion of 2,3,7,8 TqDD

that is being mentioned here in this memo just one month and
a couple of weeks later again with Dr. Wilson's signature
July 2, 1979, isn't that correct, sir?

A. -It appears to be.

-

Q. BAnd you apparently had no problems understanding what’

~47-
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he was saying about one part per billion of 2,3,7,8 TCDD in

May of Y79, were you, sir?

A. Mr. Carr, I don't know if this was -- I don't recall

if this was even mentioned.

0. I am not asking if you recall it, sir, because you
have no recollection of the meeting. This memo that was -
given to us by Monsanto as notes taken at the May 22, 1979,
meeting -- apg we have been through all of this, Mr. Park --
does describe and does discuss the effect of one part per
billion of 2,3,7,8, doesn't it, sir?

MR. MUSGRAVE: Object to the question. It's been
asked and ‘answered. And I object tc connsel's:stating that

now he is not asking that when that's, in fact, what he just

did ask him about whether he recalled that being discussed

~and he said he didn't and you said you are not asking him

whether he recalled what was said. I object to counsel's --

MR. CARR: Well, if I did say that -- I think you are

right, counsel. And I apologize to the witness.

0. And you have said that you can't recall, right, sj

A. Yes. )
Q. But his memo does digpuss it, @oesn’t it, sir?
MR, MUSGRAVE: It is not a memo. It i& someone's
handwritten notes, Mr. Carr.

MR. CARR: Q. The notes of Dr. Wilson does discuss

~48- ’ -
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it, doesn't it, sir?
A. Well, whoever wrote gpesé notes do mention.
Q. And the Exhibit 1239A does mention one part perkbillion
of 2,3,7,8 also, doesn't it, sir?
A, It does.- N
Q. Now, do you think, Mr. Park, or do you have ény
reasons, do you know -- here, you haVe'discussed in 1581,
January, 1981, your TSCA committee discussed the' effects of -- |
and whether or not you should report a carload or a product tﬁat
had 9.5 parts per billion of tetra in it and -- did you not_,1
sir? You had a meeting to determine'ﬁhefher or not there shouia '
be a Section 8(¢) notice to the E.P.A. because of the presence
of 9.5 parts per billion of tetra in that, isn't that correct,
six? , |
MR, MUSGRAVE: Objeqp. It's been asked and answered.
He has been through this already, your Honor. It is just
repetition and the same thing.
THE COURT: - Objectng isegustained. That has been
asked and answered.
MR. CARR: Q. Mr, ggrk,q}f you discussed at that
time in 1981 whether or not -- and according to the memo of
December 30, 1980, Dr. Mieure said there was a potential

probilem of reporting this to the E.P.A. And all you had -- you

didn't even have 1,000 parts per million -- per billion of total
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dioxins and only had 9.5 of the tetra, why wouldn't someone
at Monsanto ha&e a Section 8(e) meeting when you haQe go£ a
Santophen produét.that has 20,000 parts per billion total
dioxin in it, 65 of which is tetra and 3,000 of which is tri-
which is nearly as toxic as tetra?

A. We hold an 8(e) meet@pg wheneve; anyone reqpests it.

Q. Then I take it what you are saying is that no one
requested a meeting in '79 to discuss this finding of these
levels of dioxin content in this Santophén, is that correct,
six?

A. Santophen now are yog.talkiﬁg about?

Q. That's what I am talg;ng about.

A, Mr. Carr, we touched19n this earlier. 2and I said I
frankly would have to check my file. We have had"a number’
of 8(e) ﬁeetings; total 8{e) meetings. -

ﬁ. Mr. Park, I am going to represent to you because we
can't stoprthis examination at this point, that your lawyers
have sworn. under oath and they reéresented to this Court as
late as last week that we have:got'everything you have got
dealing with TSCA meetings Section 8(e) dealing with dioxins
ox other chlorinated phenol=. Now, if they have said this,
if they have represented this!-to.the:Court, would you accept
that and wé can pass on? |

A.- I'will accept that.

oy
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Q. Do you know of any reason, sir, if the presence of
nine and a half parts per billion éf tétra in the 2,4-dichloxo-
phenol product in 1981 -- 1980, rather, would cause this
Section 8(e) why 65 parts per billion and 3,000 parts per

billion and 20,000 parts- per billion wouldn‘'t cause a similar

meeting in '79?

A. I just don't know. I am not a toxicologist. I don't_'
know, |

Q. And you have -- as other things being egual so far as
you know, Mr. Park, would it be a correct conclusion to reach
that 1f-you.héld such a meeting in 1981 to disquss the nine
and -a half parts per billion of tetra that a meeting surely
should have been held in '79 to discuss 65 parts per billion
ofvtetra?

MR. ﬂUSGRAVE: Objeqpion: The question is vague as
other thingslbeing equal. Again object to thigs witness being
asked gquestions that require him to have toxicological and
medical knowledge to be able to answer. And it's been
established and Mr. Carr h;s even admit£ed that he doesn't
have that knowledge and yet he continues to ask him questions.

MR. CARR: Your Honq;, I‘paven't admitted that he
doesn't. I believe the man has the knowledge. I believe he is
simulating is what I believe. I believe he has the knowledge.

MR, MUSGRAVE: I believe the record will show --
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have suggested to you it has?

THE COURT: Whether'pe hgg it or not, I don't think
that question calls for that kind of knowledge and to the
degree of expertise that you are suggesting in your objection.
Therefore, whether he has it or not, your objection is -
overruled on the basis of the question that has been asked.

THE WITNESS: The aqgweri}s, no, I wouldn't agree
with that at all.

MR. CARR: Q. And why wouldn't you, Mr. Park?

A. I am not the one that calls the meetings. The meeting4
are called by people with greater knowledge of toxicology,
greater familiarity of the product.

Q. Mr. Park, I gave you an agsumption - and you know I
gave you -- other things being equal, is there any reason that .
you know of if you are goiﬁg to have a Section 8(é) meeting
for nine and a half parts per billion of tetra in 2,4-di§hloro—-
phenol, is there any reason that you know of why you would not

have a meeting for the Santophen <that has the content as I

A. Yes, Mr. Carr. From my perspective we hold a meeting
wpen'SOmeone‘réquests it. Someone requested here for the
dichlorophenol.

Q. To put it another way, do you know of any reason
why someone would not request a meeting on the Santophen

content in as much someone had requested a meeting for the

_5?_
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nine and a half parts per billiqn‘édﬂ&ent in® thé& 2,4—dich10roph£nol?

A. I don't know. ‘
Q. Do you know of any reason, sir?
A. No, I don't know of any reason. -

Q. Other things being eqpal then, should a meeting have

- been regquested for the Santophen as it was requested fé% the

2,4~dichlorophenol?
MR, MUSG#AVE: Object. It's been asked and answered,
repetitive.
THE COURT: Overruled.
THE WITNESS: I have no {dea. It depends on
whether or not someone feels that a given produét would present|
a substantial risk of injury tc health:or-the environment.
Apparently, no one felt £hat if a 'meeting was not requested.
MR. CARR: Q. And somecre felt that the nine and
a half in the 2,4~dichlorophenol db;s represent a hazard?
A, I don't know if it was pine and a half, Mr. Carr.
Q. You don't know it was nine dnd a half?
A. But for some reason someone felt that there shéﬁld‘be
an 8(e) meeting to consider the dichlorophenol.
Q.. Now, Mr. Park;.you do know 1t was nine and a half.
You do know that they reconfirmed it. They examined that and
confirmed.it. There is a September 15; 1981, memo which

confirms that. BAnd you know that, don't you, sir?

~53~
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A. I don't know that thqp was the cause of the meeting
being called, Mr. Carr.

Q. Well, now you are changing the subject again. You do
know that they confirmed the presence of that in a subsequent
test, the nine and a half parts per billion, You do know that
don't you, sir; as shSwn in Exhibit 1282a?

-MR. MUSGRAVﬁ: Wellu'I object, your Honor. That's --
there is no evidencq that that was.a subsequent test, whether
it's the same data. |

TBE COURT:- Overruled.

MR. CARR: Q. See gpere.pine and a half, same
thing, better written?

A. Yes, I do’ see that.

Q. Now, having called a'peeting'fdr nine and a half
parts per billion, is there any reason that you know of,
having been a functioning member of this committee, knowing
the people involved, knowing the ones that make the fequest,
is there any reason that you know of why a meeting shoﬁld not

have been requested and held for the Santophen that was

manufactured in '79?

A. Yes.

MR. MUSGRAVE: Object, it's been asked and answered.

THE COURT: Overrulgg.

-

THE WITNESS: No one felt that there was a substantial
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risk of injury to health or the environment.

MR. CARR: Q. Mr. gﬁrk;'pomeone felt that nine.and
a half in the 2,4-dichlorophenol represented a health risk
and you held a meeting.

MR. MUSGRAVE: Objeqpion.

r

\

MR. CARR: Q. I am,gskiqg you why didn't someone
feel, so far as you know, that 65 parts per billion in the
Santophen posed a greated health risk.

A. I don't know,‘Mr. Carr.

MR. MUSGRAVE: Just a moment. Just a moment.

MR. CARR: Q. Six g}mes‘gieater than the nine and
a half in the 2,4~dichlorophenol.

MR, MUSGRAVE: JustLg moqpnt now. I object, your ’

Honor. - Because now he 1s asking him why someone else, some

unidentified someone else dlidn't feel that there was some

reason to report this. That is speculating and requiring
conjecture as to the state of the mind of an unidentified
person who we don't even know what his qualifications were,

whether he could or couldn't make a determination. It's the

H wildest speculation in the world for this pexson to speculate

on that. It's totally improper. 2nd the question in other

forms as to this witness's knowlédge as to why gomeone didn't,

fmaiﬁ1obfected to previously, has already been asked and

answered.
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that?

THE COURT: Do you have anything you want to say on

MR. CARR: No, your Honox.
THE COURT: Objection is sustained.

MR. CARR: Q. 1Is there any reason that -~ you know

that Dr. Wilson is the organic chemist that is in charge of

a lot of things out there and you know he is on your committee,

don't you, sir?

A.

Q.

A.

Q.

He is not on the committee.
Has been on your committee.
He has attended at least one meeting, perhaps others.

Do you know of any reason, knowing Dr. Wilson, why

he didn't call or request a meeting for the Santophen that

has 20,000 parts per billion of totﬁl dioxin?

A.

Q.

I have no idea, Mr. Carr. ¢

Someone requested a meeting in January, 1985, with

Tetrathal that contained 250 parts per billion of total

dioxin.

You recall that, sir?

Tetrathal?

-

Yes, Tetrathal that had 250 parts per billion in
1985. Do you recall that, sir?
Yes.

o~

Now, and that producg_didn't have any 2,3,7,8 in it.

Only the waste, the residue had the 2,3,7,8. And 4t had only

. ».""- -’.56-
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an average of 250 parts per billipn.A And this is a hundred
times more than that, nearly a hundred times mofe than that,
of total dioiins, isn't that cofrect, sir, in the Santophen?
And no one called a meeting. Do you know\of any reason whf
someone would call a meeting for someth;ng that had 250 parts
per billion of totai dioxins in it and fet a meeting wasn't
called in 1979 where something had 20,000 parts per.billionw

of total dioxin in it?

MR. MUSGRAVE: Your Honor, this is the same gquestion.

It asks it in the same fashion, just relating it to a different
meeting, Mr. Carr knows very ﬁé;l that he is going over the "
same ground again.and agéin and again. It's repétitioﬁs.

And I object to it.

THE COURT: Objection is overruled.

THE WITNESS: I wou%ﬁ sax_a'maeting was not called
earlier becaﬁse no one felt there was a substantial risk of
injury to health or the environment.

MR. CARR: Q. And someone felt that 250 parts per
billion did represent a substantial risk to the health and the
eﬂvirOnment then? |

A. At least sufficientlx}so to ask for a meeting. -
Q. And nobody felt that 20,000 parts per billion represenﬁ
a substantial risk then. Is that what you are saying then, Mr..

Park, apparently?

ed
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billion in Tetrathal might present a substantial risk to

- in everybody's house does not represent a substantial risk? .

A. I am saying that no qgeting was called, Mr. Carr,
that apparently no one felt that the situation was such that it
'presented a substantial risk of injury to health or the

environment.

Q. Now, do you know of any reason why 250 parts pen.
somebody and 20,000 parts per billion of dioxin in Lysol used

Do you know of any reason, sir?

| MR. MUSGRAVE: Object, your Honor. Now, counsel is
assuming that because there might betzo,ooo parts in Santophen
that there are 20,000 parts in Lysol. And we have been through
that many times, Mr. Carr. And-fhat's an improper assumption
and improper-hypothetical. Again I object to the question
also -- ‘ |

MR, CARR: Q. It is. And I certainly will amend it
that the 20,000 parts pér'binion of dioxin goes out and it will
ultimately end up in the SahtOphen at some level.

MR, MUSGﬁAVE: and ;’alsq>object to it ag#in because
it is also asking the withess again to speculate and made
conclusions and conjecture as to why someone else, an
unidentified someone else, without any indication as to their
knowledge or their background and training may or may not have-

made a deéiaion as to whether there was or wasn't a potential
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- subgtantial risk of ihjury-in a situation to take a look at

this under Q(e). Pure speculation and conjecture for this
witness to testify to that.
. '*"THE:COURT: Overruled.
THE WITNESS: Could'§omeqpe repeat the question,
please? : . | | |
MR, CARR: Would you read the question to him, please?
(At this time,gpe Court Reporter read back the
following question:‘ Queg;ion: Now, do you know
of any reason gpy 2§p pag#s per billion in
Téérathal mighgmpreégnt a substantial risk to
somebody and 20,000 parts per billion of dioxin
. in-Lysol used in everybody's house does not
reéresent a’substang}al risk? Do you know of
any réaéon, 8ir?)
THE WITQESS: First, I assume you meaht to'say
Tetrathal? '
MR. CARR: 0. Yes."
A. Secondly, I have no idea what goes on in the minds of
others. Sé I don't know.
Q. Mr. Park, I can't accept that. I would like to to pas%
on. But you do know because you meet with these people. You
know these people. They are people you work with in your

company. They work for the same company. They have the same
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end, the same goal. 5o you do know. And I am not going to
accept that.
MR. MUSGRAVE: Object. He is arguing with the

witness.

THE COURT: Overruled. I don't think the answer was
responsive in the ;ontext £hi§ witness works. ‘And so I think i
that the non—accep£an&e of it as responsive to the queétion
is proper.

MR, MUSGRAVE: Your ruling is that it was not
responsive to the questiﬁn that he poesn'g know what is-in
the minds qf éthers; your‘Honoi? | |

THE COURT: My ;uiiqg ié_;hat yourare:objécting to
Mr. Carr not accepting that answer. And I think his
noﬁ-acceptance is correct undertfhe'bgrcumstaﬁces; Under

.J ’
the circumstances it's not responsive. Overruled.

MR, MUSGRAVE} Well, may my objéction to' the Couit's
ruling without an objection that it was responsi%e be noted?
I didn’t think'th&#:anybody objected that it was nét
responsiveL -

THE COURT: You know, I an't have to go by labels.
What you ruled in effect was that it was -- what you were

arguing in effect was that it was responsive. And I am saying

it was not. That was the sum and substance of your objection.

" Because your quarrel was with Mr. Carr not qdéepting it as

=60~ .
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responsive. The objection is overruled.

MR. CARR: Q. Mr. Park, you do know these
gentlemen you are.working with, don't you, sir?

A.. I know the gentlemén Fhat I work with and have contact
with.

Q. Do yocu beljieve that there is anything that you know
of about thelr expertise and their knowledge of dioxinfthat
would lead them to believe that 250 parts per billion in
the Tetrathal is going to have lesg of an injurious effect
upon the health ana the environment than the 20,000 parts per
billion in Santophen?

. MR. MUSGRAVE: Objeqy to counsel now asking this
witness to go to the minds of others and have knowledge of
their knowledge and expertise and'make a decision-on that.

| THE COURT: Overruled. ) -

THE WITNESS: The people you are talking about did
not call the 8 (e} meating about the 250 parts per billion.'
Secondly, I have no idea wgy in a given context would feel an
8 (e) méeting should be called and in another context others
would not feel that the situation did not present a substantiall
risk of injury to the health or the environment.

MR, CARR: . Mr. 2ark,'do you know whether or not

any customer was -- whether lLehn and Fink was ever told that

were buying Santophen that contained 20,000 parts per billion

<61-
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A. I just have no idea, Mr. Carr.

Q. And would it be fair to sayhso far as what you know
about the toxicity of various substances that 65 parts per
billion in tetra will bave a more injurious effect thann 9.5
parts per billion of tetra?

A. I wouldn't want to say, Mr. Carr. Because the
context could be entirely different.

Q. Could be. But I am nging you so far as what you knOﬂ,
Mr, Park.

A. I don't know. .

Q. Do you understand? ;‘said as far as what you know.

A. Yes, I do. I don%t know., I just don't know how they
would compare.

Q. My question, Mr, Park, so far as you know, is there

any reason that you know of that 65 parts per billion of

tetradioxin would have a less toxic effect than 9.5 parts

per billion of dioxin?

A. I guess I can think of hypothetical f;ctors that just.
come to mind. But I just do not know what factors would be in
the minds of éeople that do make --

Q. I am no{: a‘sking you that, Mr, Park. I left that
questionr

A. -- toxicological dec%gionﬁ.

Q. Do you understand I left that question? I am asking
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you another question and you are back on that question. I

left that question. B2Answer this question, please, that I

~

have asked you, sir.

~

A. Okay. Would you ask it again, élease?—
{At this time the court reporter read back the
’foll&winé qqésg;op:“_Quegtion: My question,
"Mr. Pérk; soifar as you gpow, is there any reason
that you know of that 65 parts per billion of
tetradioxin Qould have afless toxic effect than
9.5 parts per billion of‘dioxin?)

_MR. CARR: Q. Tetrgpioxgﬁ;
A. I just don'£ know,
Q. Now, Mr. Park, the ng;& entry there is 654 is

parachlorophenol. You recognize that as PCP. - Do you see that,

sif, again in Exhibit 113572 It had 3,800 parts per billion of

trichlorodibenzo-p-dioxin, did it not, sir; according to that
|| exhibit?

A. 6542

.o

JJ Q. 654. BAbout five various tests in the same product,
Q. There is 6,100. A

{' Q. I am referring to the top one, MB654, the very lead

one. .Do you see that, sir? 3,800 parts per billion of the

trichlorodibenzo-p~dioxin? '

A. Yes.

63~
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Q0. And 130 parts per bi;}ion of the tetrachlorodibenzo-p
dioxin?
A, Yeé.
Q¢ And I will represent to:you that it adds up to
22,000 parts per billion of tétal dioxin. You see that, sir?
A. Yes, I do. |

-

Q. And the next one is March 1, '79. It contains

.significantly less quantities. This 18 662 if you could see

that down here.

\

A. Uh huh. .

Q. It contains significgﬁtiy léss quantities of the
tfichlorodibenzo-p-dioxin, doesn't it, sir?

A. Yes. . 3

Q. Now, tﬂis is somethiqg that was manufactured accordin
to the records just a few days or within 30 days at the very
least of the sample 654 where there were 3,800 parts per
billion of trichiorodibenzo-p*dioxin.

MR. MUSGRAVE: Mr. Carr, 654 -- are you getting that
date from.Plaintiffs' Exhibit 1135? 654 doesn't show a date
for the sample.

+ MR. CARR: That date is from -- if you would look
at the code for that 1135, it givesthe batch number. If you

look over to the left there, it says KL025021; Do you see

“that?

..‘_64_
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' 7" “NR: MUSGRAVE: All right. I see it.

MR. CARR: 0. Now, sir, :the fact that the trichloro-
phenol in cone batch of PCP is so much higher than the trichloro
phenol in the other batch of PCP indicates that something is
at variance or something different is going on in the
manyiacturing process, doesn't it, sir?

A, I don't know, Mr. Cé{;.

Q. Well, what other explanation could there.gé, sir?

A. T have no idea frankly.

Q. You have no idea? .

A. No, not being familiar with the —

Q. Mr. Park, please exp%pre_that. Because we want to
finish this case some day. The product is being manufactured
at the same planf; is it not, sir?

A, I don't know. .

0. The Krummrich plant %p Sauget, Illinois?

A, I don't know, Mr. Carr. I am sure there are others
better qualified.

Q0. Well, I am representing to you that it is, sir.

MR. MUSGRAVE: May I again interpose an objection
to now trying to qualify this man as some kind of a process
chemist and‘give explanations to why things happen when he has

no expertise in the field? May my objection to the continued

questioning of this man about gquestions that call for him

—=65-
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to express opinions, even conjecture and speculation if he
. . .
were experienced and had the knowledge —- may this be a
continuing objection, your Honor?
THE COURT: It will,pe a continuing objection. I
don't think it calls for that. My ruling would be the same

under the continuing objection. .
MR. MUSGRAVE: Thank you.
THE COURT: Please answer the question.
THE WITNESS: I don't know. .
MR. CARR: Q. 1Is thre gpythiné else that you know cé;
Mr. Park, that could account for the extreme differences in
tridioxin content iﬁ these samples manufactured within 30 days
from one anoth;E other than the manufacturing process?

A. I havé no idea,.Mr. q§rr.

Q. ﬁy question is, is there anything.else that you do
have an idea of, sir, that you have knowledge of? You think
somebody slipped out there in the middle of the night and put
in 3,800 parts per billion of tridioxin?

MR. MUSGRAVE: And I object to --
MR. CARR: Q. Whatuythe{ explanation? Could there
be some vandalism going on there? Can you give me in your
mind, sir, what other variances you could,ﬁhﬁﬂ{of other than
—

the manufacturing process varying?

— MR, MUSGRAVE: Object to the question. It's already

t
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been asked and answered. The man says he does not know why
there are differences. |

THE COURT: Objection sustained. It has been asked
and answered.

MR. CARR: Q. Mr, Qﬁrk,-the reason I am asking this
particular question and guestions like it is because you stated
yesteréay or last week or this morning that E.P.A. knows the
contents, knows thgge products that you are manufacturing,
that they have experts that test things. You recall that, sir?|

A. Mr. Carr, what I saiq is —
Q. Do you recall that, iﬁr?
A, ©Not quite that way. . .
'MR. MUSGRAVE: Wellﬁ'nowwyou are asking him what

he recalls and he is going to tell you, Mr. Carr.
MR. CARR: Q. You Qpn't_;ecall it guite that way?

AR, WNo., I recall it slightly differently. That the E.P.A,
does understand that certain processes are likely to generate
dioxins.

Q; And you also testifié@ that they come in # plant and
take samples. But, of course, you couldn't specify any time -
that they did. BAnd they do know that it generates—chlorinated
phenols can have dloxin. But they‘also know that é B

manufacturing process exists whereby you can :~4bé;haps a littlj

greater cést, a little more care -- but it exists'where you
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can manufacture chlorinated phenols without having levels of
dioxin. They know that too, don't they, sir?

A, I don't know. -

Q. You don't know that? Well, you do know that Dow
does it without dioxin contenF, don't you?

A. I am not sure that I do.

Q. Well, you do know thiphthere is a big variance
between 3,800 and 180, don't you, sir?

A, I don't understand yépr question.

Q. Big difference betwe%p 3,800 parts per billion and
180 parts per billion, isn't there?

A. Yes, there is a diffg;ence between them.

Q. And unleés one testeéithe sample, one would not
ever catch the difference, would they, sir? Unless you know

that varying the manufacturing process can vary the content,

isn't that correct, sir?

A. Mr. Carx, I am not familiar with manufacturing process:

I don't Know.

Q. Well, you do know, Mr. Park, that if you don't test,
you can't find the coﬁtent. You do know that, don't you?

A. I guess in the absengg of an analysis, one will not
be aware of the content.

Q. And if one isn't aware of the content, of course,

v

-68~
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have, isn't that dbrrect, sir?
A. I don't know. .
Q. Aand if you don't have knowledge, then obviously you
don't have to report toxic substances, isn't that correct, sir?
A. Well, one would report whenever there is evidence of

a substantial risk of injury.

-

Q. Yes. But you won't even know thét unless you test
your product, will you, sir?

A. There are many ways. As I mentiénéd, Mr. Carr, we
have held a number of Section 8(e) meetings.

0. Now,’Mr. Park, you hgye giéeﬁ us the 8 (e) meetings
you have held and it's four %n number.

A. Well, that's relatinq,to the chlorophenols.

0. And that's what thisepase is about, Mr., Park. We'
are talking about chlcrinated phenols. -

A. Right. .

Q. That's whét we are tqlking‘about. If you don't test
them, you will never know they have toxié‘substances, isn't
that correct, sir?

A. The chlorophenol itsq;f I understand is quite toxic.

Q. Could you answer thag_question, please, Mr. Park?

A. Well, the answer wou%g have to be-no. You do know

it's toxie, Mr. Carr.

Q. I didn't ask you that, Mr. Park. And you know that I |’
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am talking about the dioxin content of the chlorinated phenols.

- You know that as certainly as I am asking you as you know

anything, don't you, Mr. Park? But you feel that you can
obscure the issue by throwing this in, don't you, Mr, Park?

A. No.

-

MR, MUSGRAVE: Object, your Honor. He is arquing
with the witness. He is badgering tﬁe witness.

THE COURT: Ovetrulgg. It's proper Cross examination
under the circumstances.

MR, CARR: Q. Mr. gark,'}f you don't test, you don't
know. I A

MR, MUSGRAVE: Object. It's been asked and answered.

MR, CARR: Q. And %ﬁ you do know and somebody
;oesn't reguest a meeting, jou don't have a TSCA meeting,
isn't that right, sir? And if you do have a TSCA meeting
and if you decide there is no substantial risk or there is
no eiposure or you are not-going tq get in commerce, then you
don't repgrt to the E.P.A. That follows too, doesn't it, sir?

MR. MUSGRAVE: Object. ?pat's about four questions,
multiple gquestions.

THE COURT: Overruled.

THE WITNESS: Could we read them back one by one,

please?

's

/
(At this time the court reporter read back the

—7.0&
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that they should be notified. All of those three things have

shbstantial risk to the health orx environment, don't you, sir?

following quesgéonzﬂ Queition: And if you do
know and somebody ddesn'g reguest a meeting, you
don't have a TSCA meeting, isn't that right, siz?
And if you do have a TSCA meeting and if you-deﬁide
there is no substantial risk or there is no
exposure or you are not going to gét in commerCﬁ,
then you don't report to the E.P.A. That follows
too, doesn't ig, si{?) ¥

THE WITNESS: Okay. We do not hold an 8 (e) mgetiné
unless there is a request for one. And i1f during the meeting'
it's concluded there is no substantiﬁl risk to the health of
the environment, then theres is no report to the E.P.A.

MR. CARR: 0. Mr. Park, my question was simply

this. The E.P.A. will never know if you either don't test or

you don't . request a meeting or you don't decide at the meeting

to be met before the E.P.A. is informed, isn't that right, sir?
You have to test for the dioxin and find it. And then somebodi
that tested for it has to say, "Hey, we better call a TSCA 8 (e)|
meeting,” -and reéﬁest it. And then you have to meet. And

after looking at that 20,000 parts per billion or 22,000 parts

per billion, you have to decide that that represents a

. —_—

All of those three things have to be met before youierw
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oﬁligation is called upon, isn't that correct,.sir, and
before the E.P.A. knows of it? )

A. I don't think testing would be a prerequisite, Mr.
Carr. -

Q. How would you know if you don't test, gir?

A.  The great majority of 8(e) situatipns;do not come
out of testing congtituents of products. |

Q. I understand, ﬁr. Park, that none of the ones or only
thfee of the ogeé that Monsanto come out of testing the product

’

All of the m3et£n§s you are talking about that you held of
the dioxin content({all of the meetihgs dealt with testing
the product and discovering dioxin content, isn't that correct,
sir?

A. ﬂet{s see.'\Is‘Fhat three? I think the one dealing
with the Sturgeon spill as T récall simply did not deal with
the composition of the product, but the fact that it had been
spilled into the environment.  .As I recall, that was the reasorn

Q. That's correct. Youﬂﬁidn't know dioxin was in 1t
tpen, did you, sir?

A. I believe that's correct.

Q. Because that was befg;e your February 9% meeting,
wasn't it, sir?

A. Yeah, I think that‘s_;ight.

-
Q. But in any event, Mr. Park, the point I am making is

72~
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if the person that tested the Santophen or the ?CP and found
the 20,000 parts per billion, if it were never tested, he
would ‘never know it, would he, sir?

A. That's correct,

-

Q. And if he doesn't know it, he can't request a

- meeting, can he, sir?

A. He wouldn't request %; for that purpose, that ?eason.'

Q. And if a meeting is never held or . if you do hold a
meeting and &ou decide pot to feport to the E.P.A., the E,P,A.
never knows, do they, sir? 8So you have to have ghree things,
don't vou, sir? You have to have thé test-that discovers the
dioxin content, you have to have the request after that
discovery takes place and you havé to have your committee
at such a meeting to decide the E.P.A. should be notified.
You have to have all of those three things, don't yoh, sir?

A. Well, I guess these ?hree that you were talking abput,
but not for the majority, the vast majority.

Q. For these three that I am talking about. Before the
E.P.A. knows, there has to be the test, the request aﬂd there

has to be the conclusion that they should be notified. 1Isn't

that correct, sir?

A. I would guess so. Those three were based upon dioxin

.

content,

Q. And one simple way of avoiding notification to the
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!
B.P:A. is---.0ne way is then not to test for dioxin, isn't
that correct, sir?
A, Mr. Carr, as I have mentioned --

Q. Would you answer thag'question, please?

A, No, that ~- R

Q. If you don't test, you won't know. And if you don't
know, you don't have to notify, isn't that correct?

A. We know a great dealagf other things without testing,
without analyzing products. We have informed the E.P.A. in
other situations.

Q. You have never inforqu'the-E.P.A. about the dioxin
content of any of your products subsequent to a-TSCA 8 (e)
meeting according to your téstimony yesterday morning, Mr.
Park. Isn'£ thét corfgct, sir?

A., You said dioxin content?

Q. That's exactly what {-said, sir.

_’A. 'To the best of my recollection, we have not.

Q. And if you don't test your chlorinated phenols for
dioxin, you will never know whether or not they contain
dioxin, isn't that correct, sir?

MR..MUSGRAVE: Your Honor, I don't know how many
times this has been asked, but it's probably about six. Aﬁd
I object to the repetitive nature of the question. It has

been asked and answered.
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~But if you don't test, you don't perform your obligation.

THE COURT: I think it has been asked and answered,
MR. CARR: Q. Mr. Park, can you not avoid notifying
the E.P.A. by not testing for dioxin content?
A. That would not avoid our obligation.
0. Oh, I know that. I gpow that so well, Mr., Park. I’

understand that perfectly. That doesn't avoid your obligation.

Isn't that correct as well, Mr. Park?

A, Mr. Carr, I have triﬁﬁhto say there are any number
of ways that someone might --

Q. The obligation, Mr. Park, that we are talking about
now is dioxin content of your chlorinated phenols. And you knoﬁ
it. And, please, do not lead me down another path. We are
talking about the chlorinated phenols and the dioxin content,

A, I would not go so fa{, Mr.‘Carr, as to say that by
avoiding testing one would avéid an ogligation of notifying
the E.P.A,

Q. You can't avoid the q?ligation ever. There is no
way'you can avoid the obligation., You simply don't pefform
in the way you are obliged to perform. 1Isn't there a duty
Mr. Park, to report hazardous levels of dioxin in your
chlorinated phenols?

A, To whom, Mr. Carr?

= '
.0. To the E.P.A., Mr. Park.
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A. Not as such, no.

-

Q. And you believe the law permits you not to report
hazardous levels of dioxin as such to the E.P.A., is that
what you are saying, Mr. Park?

A. No.

-~

Q. Is that what you are saying, Mr. Park?

A. No.

-

Q. I thought that's just what you said. I asked you

there is a duty upon you to report hazardous levels of dioxin

in your chlorinated phenols,K to the E.P.A., isn't there, sir?
And you saié no. | |

~ A.  And I said not as such, Mr. Carr. We take very
seriously our obligation under Section 8(e) -~-

Q. Mr. Park, I am asking'you whether or not there is
a duty for you to report it and you say not as such.

A, Mr. Carr, whether or not the composition is hazardous
or not is up to our toxicologists. I rely on them.

Q. I am talking about quéanto, Mr. Park, not you. And
you know I am talking about Monsanto. And the toxicoloéist
is part of Monsanto. My question is Monsanto has the duty
to report to the E.P.A. hazardous levels of dioxin in its
chlorinated phenols, does it not, sir?

A. There is no obligation as such that I am aware of. 4

Q. Therefore, Monsanto, in your judgment, is not ocbligedl|: ~:
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to report the hazardous levels of dioxin content in its
pfoduct, isn't that correct, sir? That's your view of it,
Monsanto's view of it?

A. You changed the quesg}on a little bit, Mr., Carr.

And I would say at any time there was a conclusion that the
product would present a substantial risk of :injury to the
health of the envirohment, then there would be a report filed
with the E.P.A.

C. That's not what I asggd you at all., Because that
requireé you to reach a conclusion. You can reach a
conclusion fraudulently, can't you, sir? You can reach a
conclusion by never testing the product. You can say, "Our
Santophen is safe. We have never been found to be unsafe.”
You can say to the world, "Our ééntopheh has never been found

to contain hazardous levels of dioxin that we are sending you."

’

~You can say that truthfully, can't you, sir, if you never test

for dioxin content, isn't that correct, sir?

A. That's a totally hypqﬁhetical thing because I cahnot
imagine the company not testing products.

Q. Well, you do know that they tested only seven batches
of Santophen in all of '77 and '78 or something like that. You
know‘that, don't you, sir?

A. T am not familiar with that, Mr. Carr.

Q. Well, the evidence is there, the exact amount. You
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do know that it's never been reported to the E.P.A., and it's

never been told to a customer. You know that too, don't yonu,

8ir?

A. I don't know that.

Q. But back to the point, Mr. Park, that I am asking

you about. If you don’t test, you don't know. Isn't that .
correct?

A. Mr. Carr, I -- )

MR. MUSGRAVE: Objeﬁp. {p;s asked and answered.
THE COURT: It has Qgen asked and answered.
MR, CBRR: Q. Mr. Rgrk, ﬁo you conceive then that

Monsanto does not have a duty, an obligation to report
hazardous -- well, you have answered that as well that Monsantg
doegn‘t'aétsuch have é duty to report to the E.P.A, hazardous
levels of dioxin content. I think you said that, didn't you,
six?

A. No company does that I am aware of.

Q. No company reports it or no compaﬁy has the
obligation? Which is it, sir?

A. No company has the og}igation as such.

Q. MNo company has the oQ}igation to report to the E.P.A.
whether or not its products contain hazardous levels of dioxin

in your Jjudgment, is that correct? ‘ /

A. DNow, I am not speaking of FIFRA keep in mind., I am
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thinking in terms of TSCA, the Toxic Substances Control Act..

‘question directly as posed toc you.

‘td it as vague, making incapable the witness to answer it in

I am not familiar with the obligations undéxr FIFRA.

Q. So far as you know, since you are not familiar with
FIFRA -- 80 far as you know, Monsanto does not have the
obligation to report and ﬁeither does any other compéhy in
your judgment have the 6§ligétion to report to the E.P.A.
yhe existence of hazardo;s_levels of dioxin in your chlorinated
products. Isn't that what you are saying, Mr.‘Parkf

A, If they presént'a squtantial risk of‘injﬁry to
the health of £he en;ifonment; then there would be an

obligation.

MR. CARR: Your Honor, &qpld you direct the witness

to answer that question?

THE COURT: Mr. Rark, you have to answer that

THE WITNESS: Could you clarify what you mean by thatp

MR. CARR: Q. No, %F' Pq;k, because you haVé answereh
it once already and I am trying.to be more-precise. You.said
not as such. You éon‘t have the obligation, no company has
the obligation. I just want to m;ke sure that is your opinion.
| MR. MUSGRAVE: Objeqp to the question. That is being]|
vague, your Honor. - If he is not going to 5p§pify whether it's

under the statute or as a general policy or whatever, I object
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- not aware of the hazardous levels that were in the products.

"as it is posed to you,

I that he is being required to assume?

THE COURT: 1It's nogﬁét all vague. Overruled.

MR. CARR: Q. Mr. ggrk,ﬁis it because that you at
Monsanto -- that Monsanto believes that it is not unde£ a
legal obligafion to report hazardous levels of dioxiﬂ in its
chlorinated‘phenols, is that the reason the E.P.A. has never
been notified that hazardous levels of dioxin have existed
in the past in your chlerinated phenol products?

MR. MUSGRAVE: Object, your Honor. Assumes facts

not in evidence.
THE COURT: Overrulq@.

THE WITNESS: I guess off the top of my head I am

MR. CARR: Your Honor, would-you direct the witness

to --

THE COURT: Mr. Park, you have to answer that question
MR. MUSGRAVE: 1Is that a hypotheﬁical, your Honorj;
THE COURT: It is a proper question. Overruled.

MR. MUSGRAVE: Then I do object to the hypothetical.

MR, CARR: Q. 1Is that tEe reason, sir?

A. Mr., Carr, your quest%on assumed that there were
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I can test that assumption.
Q. But first of all before you do, please answer the
question I posed to you, sir. You can say, no, that's not
the reason., You can say, yes, that is the reason. And then
you can respond when I ask you the next question, sir.
A. I'm sorry. I am trying to recﬁllect.
MR. CARR: Would you read the question back to him,
please? |
_ ﬁAﬁ this time Epe court reporter read back
the following éuestion: Question: Mr. Park,
is it because ﬁyat you at Monsanto -- that
Monsanto believes tha£ it is not under a legal
obligation to report haz;rdousvlevels of:dioxin
in its chlorinated phenols, is that the reason
the E.P.A. has never been notified that hazardous
levels of diox%p'have existed in the past in
your chlorinated phenol products?)
THE WITNESS: I respond that to my knowledge there
have been no hazardous levels --
MR. CARR: Your HonQr, wquld you direct the witness
to answer the question.
THE COURT: Mr. Par@} T am ordering you to answer the
gquestion as posed to you.i Now, answer that guestion and no

other.
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THE WITNESS: And sgpoﬁd;y, that is not.the reason --

MR. CARR: Your Honor, the ﬁitness is ignoring you
now. He is saying, "And secondly--"

THE COURT: Mr. Parg, I am going to warn you only
one last time. Answer the guestion as it is posed to you.

THE WITNESS: Okay. No.
MR, CARR: Q. Aand Ehe rqason, I take it from your
answer, that you have never notified the E.P.A. ?s that you
at Monsanto don't believe that these levels of dioxin are
hazardous, 1s that correct, Mr. Park?
A. ’I QO not know., I amméot a toxicologist, Mr. Carr.
Q. I am asking you abouE’the reasons you know. So
far as you know, is the reason that Monsanto has never notified
the E.P.A. of hazardous levels of dioxin in the chlorinated
phenols --'is that reason that which you tried to say in
ré3ponse to my question -~ is that reason that you don't
believe that these levels are hazardous? You at Moﬁsanto do
nbt believe these levels are hazardous? Is that correct, sir?
A. I really think that %; a qﬁestion for our toxicologist
Mr. Carr.
Q. Would you, please,ﬁanswe;rthat queétion? So far as
yoﬁ know, based upon your limited knowledge, based upon what

you know about everything, about what I am asking you -- I

am askinglas far as you know, Mr. Park.
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A. Mr. Carr, I would answer then yes in the context
of each part.
Q. All right. We can pass on then, Mr. Park.

THE COURT: Mr. Carr, is this a good point for a

short break?
MR, CARR: Yes, youg.nonor.

THE COURT: Ladies and gentlemen, we will take a very

short recess at this time and then resume the testimony in the

case, Court is in recess. The admonishments I have given you|

earlier will apply in this break also.
(A short recess was takeq.)
(Plaintiffs’' E*pibig No.';301Auwaswmarkedffor

identification.)

-
=

MR. CARR: Q. Mr. gpfk,dyou recognize what has been
marked as 130lA as a blow-up of Exhibit 1301 that you have in

front of you?

A, Yes.

MR, CARR: _Offer l3é}A, &pur Honor. Counsel, you
need to see it? |

MR. MUSGRAVE: Well, I w;}l take your word it's the
game. But I thought we had -- he was going to -- he hasn't

offered this before. He requested permission to pass it

to the jury as I understand it.

‘MR, CARR: I think you. are probably right. I will
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just ask then leave to display this to tﬂé jury, your Honor.

MR. MUSGRAVE: Same basis as before.

TEE COURT: Fine. W}th the reser&ation on
corrections. Same ruling on that.

MR. CARR: Q. Now, yr. gark, will youn refer to
the next entry for the -- next three entries for the Santophen
and check those entries against Exhibit 1195 and 1135B that
you have in front of you and see if those numbers entered
there for the Santophen for those.three Samplés-of Santophen
are not correct?

A. Mr. Carr, is the’first one MB730?

Q. That's correct. There are two places that it is
referred to, 730 on the exhibit you have, 113588, and also
in Exhibit 1195 and 11952 that you can check if you wisﬁ‘
You see that, sir? Thére is 150 parts per billion of the
tri- C13, 48 of the Cl, in the sample [KIQ6124. 1It's also
shown in the Exhibit 113%B. The total dioxins there are
420.

A. .Mr. Carr, where is it? I don't see it on 1135B.

0. Beeause you haven't turned the page.

A, All right.

Q. .Okay. And the next entry you see for the Santophen
has 660 parts ﬁer billion of trichlorodibenzo-p-~dioxin and

33 parts per billion of the tetra with a total of 10,500 parts
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. Exhibit 1195 described ail of those as 1977 production of

"I will let the record stand showing both situations on the reco

per billion of dioxin? MB699 orvKLnggﬁ:-

MR. MUSGRAVE: Mr. Carr-- .
MR. CARR: Q. Do you haxp it or can I help you.
A. I found it. I am trying to add them up.
MR. ﬁUSGMW: Isn'fi_ KI7§ KL79?

MR. CARR: The exhibit 1195 -~ I thought so. - But’

Santophens. There is ambiguity in your records as;to just
when they were made, just when they were made. Exhibit 1195
sayé seven batches from January to Ma;ch of '77.

MR. MUSGRAVE: Wellh_l think the testimony las previou
established the sequences of numbers. And we would)object
to tﬁe representation on the chart of XKI§-122 as June of '77,
yqpr Honor;

MR. CARR: KIG—lZZ,_} doq't have aﬂy such ~- ., '

MR, MUSGRAVE: 124, I'm sorry.

THE COURT: 124, okay. Wpll, if there is ambiquity,

and will go from there.
THE WITNESS: Mrx, Carr, gpr MB69% I get 10,193,
total dioxin. :
| QR. CARR: Q. You qgt w@gt, sir? N~
A, I geﬁ 10,193 rather gpan 10,500.

Q. On MB699?

-
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A, Yes, »uaf L
MR, MUSGRAVE: We also object to MB6929, yﬁur Honor.
Mr. Carr is apparently counting the Cl; which are shown as
an inte;ference at ;gss than 5,000. And prior testimony has
established that that means it could be zero, it could be
4,999. But because of interference they can't say. And it's
;n incorrect representation of that of a total of lo,500.
THE COURT: Overruled.
MR: CARR: Q. Let me refer you to 1195. There is
an ambiguity there in the MB. Look now at 1195. And you are
correct as far as the 1135 is concerned. But if you direct.
your attention to the original exhibit that was made dated
June 19, 1979, Plaintiffs' Exhibit 1195, the sample KLO1l06,
would you, sir, and add those up in here and you will find
nmy figure is correct.
A. I believe it would still be -- you have got a less
than 50 there.
Q. But this is 350 here_gnd you add 350 to 660 --

A. All of these -- wellﬁ_now these are.all less than this

Q. That's correct, sir. At that level or less than that
level. That's what that means. You understand that, dog}t you
A. Yes, sir. Okay. I thought it meant just less than °

that number.
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Q. It means it can't be higher than that value.
MR. MUSGRAVE: Object. That's incorrect.

THE COURT: Overrulgﬁ.

MR. CARR: 0. And you see right here on the very

exhibit itself it has a star. It says, "Cannot be higher than

e

. value reported."” You see that, don't you, sir?

A. I see that, but now some of the other less thans

don't have the star, I don't know, Mr. Carr, This is not

ny area.

Q. Mr. Park, these numbers add up to 10,500, do they

not, sir?; -
A. I don't know. .
Q. Well,‘add'them up, please.
A. All right.

“a

Q. A little over 10,500{

A. Well, they do, but that doesn't take into account the

less than symbols there.

Q. Mr. Park, I understand that. And the exhibit is clear

It has thé symbol on it not more than or less than 5,000, isn't

that correct, sir? -

-

A. And fifty and. one hundred.
Q. Yes. Isn't that correct, sir?

MR. MUSGRAVE: Object to counsel requiring the

witness to interpret documents that he is not qualified to

487f
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or KL3-43, You want to add those figures up there in that

interpret and when there is contrary testimony to the meaning
of the indicated characters.
THE- COURT: Overruled on both.

MR. CARR: Q. The next sample of Santophen MB698

c¢olumn, s8ir?
A. All right. .
Q. What does it add uwp to, sir?
A. If I added directly here, it would be less than €,330.
Q. And I have entered on the column 5,930.

MR. MUSGRAVE: AgaiQ!-yoq; Honor. I object,. Céunsel
is adding interference limit as positive numbérs. And that
is totally contrary to evidence.

THE COURT: Overruled. I don't believe:that is

correct,

MR. CARR: Q. Well,‘eli@;nating even those, if you

look at the exhibit, the No. 1135, and you add up the sample 698 --
\

I think that is what we are referring to at this timé, are we
not? You come up with 5,930 parts per billion. Do you, sir?
A. Yes, 5,930 is Qhat I‘yave.
Q. Directing your attention to MB686, the next item therse
you see that adds up to 16,070 parts per bill;on of dioxin,

does it not, sir?

A, Let me do this. 1Is Epat first number under the Cl,y
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-:parts per billion of dioxin, does it not, sir?

don't want you to be misleai on that. I don't want the jury

sign, is that --

Q. 8lo.

A, 8l0. I get 16,070. .

Q. Of which 3,900 is the trichlorodibenzo-p-dioxin and
360 18 the tetra, isn't that correct, sir?

A. That would appear tovbe the case.

Q. NOW -

-~
»

MR. MUSGRAVE: There is no chloro in it, Mr. Carr.
It's not a chlorinated dioxin. Never mind. Go ahead.
MR. CARR: Q. Thesg_arehghlorinated'dioxins, counéej
The next entry there, 697, will you iefer;to that?
A. All right. hw . -~

Q. You see the second MB697 column, a line referred to 1,

¢Cl;, 12,000 Cl,, 4,400 Cl3, 450 Cl,? That adds up to 18,250

"A, I guess 18,250.
Q. 2And I want you to know, Mr, Park, and for the record
as well that 686 and 697 are two different tests of the -same

batch of 24DCP: These are not two separate batches. 2nd I

to be mislead on that. They are simply renumbéred, the same
sample and tested it on different occasions. MB758 is a |

Santophen sample. And it shows 310 parts per billion. And

I don't want to do this unless‘you are with me. Are you at ',

-89~
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11352 I'm sorry. You don't have it. It's 1131. You don't
have that exhibit.

A. No.

-

there are five samples of Sangpphegkrefg;red to in that exhibit
are there not, 754, 755, 756, 7572
A. Well, it's got six listed here, 740 -~

Q. Direct your attentio&_to MB758, please, Mr. Park,
of trichlorcdibenzo-p-dioxin, 20 parts per billion of tetra-

A. 758. I notice it has a less than sigﬁ in front
‘of.all of these numbers.

ﬁR.AMUSGRAVEa We make the same objection with
regard to this representation, your Honor, as being misleading
and improper characterization of the testimony with regard tq
what the numbers represent. |

THE COURT: Overruled.

exhibit say no more than?

A, Mr, Cérr, I don't knqy. <

Q. Excuse me. Could you read the words at the bottom of

thhat Table II and does it have the ‘caret sign equals, "No more

'{*thanf?_;

=90~

Q. Handing you what's been marked Plaintiffs! Exhibit 113]

80 we can move on. You see that Santophen 310 parts per billio?

chloro-p-dioxin, for a total of 635 total dioxins. That was 75§

MR. CARR: Q. Does the caret sign on there in that ..
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billion for the tridioxin, isn't that correct, sir? And total

A. Yes.

e

Q. Mr. Park, please move on and give me, if you will,
the total not more than dioxin content for sample 754.

A. 7542

-

Q. I'm sorry. 758 was the first I asked you about.

A. I added those up to qés.

Q. Thank you. ' The ne#t‘éne is 754. Please add those
up. The second sample referred to there is 1,395, is it not,
six? .

A. I'm sorry. I was adding the first line. That comes 1ut
to 600.

d. The second 1iﬁe, 754‘:-

MR, MUSGRAVE: Same.gbjegpion to this representation
in;entionally misleading and mischaracterizing the evidence.

THE COURT: Overruled onrpbth.

THE WITNESS: I get 600, 1,395.

MR. CARR: Q. Thatfﬁ whqp I have got. Next one, 755
adds up to be éight hundred twenty -- first of all, the 754
sample has not mo;e than 325 p&rts per billion of tridioxin,
isn't that correct, sir?

A. That's what appears to be indicated on this exhibit.

Q. And 755 shows for Santophen not more than 275 parts pér

dioxin of not'more than or 825 parts per billion?

—91-~
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#. MR, MUSGRAVE: Same objection with regard to

representation on this one, your Honor. He is 'doing the same

- thing.

THE COURT: Same ruling. . Ov.erruled. -
'THE WITNESS: Yes, I add _those numbers up to be 825,
" MR. CARR: Q. A:ﬁd BiBE?;G ?has for the tridioxin not
more than 220 parts per billion, doe:!;n't' it, six? I'm S0oxrry.
756 in the ;second‘ sample test.
i MR. MUSGRAVE: Same :)b;jeq}:ion on this one, your
Honor. - Same mischaracterization.

THE COURT: Overruled.
THE WITNESS: I add those numbers up to 1,3920.
MR. CARR: Q. And ti_he t:.:;i.dioxin is not more than
220 for that sample, 1s it not, parts per billion?
. A. That's what the exhibit says.

Q. 2nd 757 has not more than 85 parts per billlon of the
.trichlorodi-benzo-f-p-di-oxo'p? ‘ |

A. That's what it says. _

Q. And it has a total of not ﬁore than 665 diox;’m_, does
it noi,:, sirﬁ’

A. I add them up to that number.

MR. MUSGRAVE: Same objection with regard to 757,

youx. flonor. , \

THE- COURT: . Same ruling. .
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A.

A,

Q.

A.

Q.

2,100 parts per billion, does it not, sir?

A.

Q.

A,

Plaintiffs' Exhibit 1276, Table I on 1276. That reports, does
it not, 2,100 pafts pexr billion of tridioxins and 277bOrpargsxper

billion of tetra dioxin? 1Isn't that correct, sir?

than the other ones. I am not'sure I understand it.

It has at the top of it analysis of Cl,. Table II has the
analysis for Cl, dibenzo-p-dioxin. Do you see that, sir?

And I nmisdirected you to Table I for both findings.

MR..CARR: Q. Directing your attention now to

I don't know, Mr. Cag;. This is a different format

MR, MUSGRAVE: . What page of 12762

THE WITNESS: Table I,

-

MR. CARR: Q, Table I on it. Zook at Table I.

Yes, I see that,

hd

Table I shows 2,700 parts per billion, does it not,

This number?

That's correct.

o

I see that number on there.

And Table II shows for the cl, dibenzo-p-dioxin it shjws

I see that. That's Qymber threé, that's righ;.

Sample number three?

‘Sample number three. f

B

THE COURT: Mr. Carr, is this a good point at which
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to break?

great deal of time trying to get from Monsanto for a period of

-

MR. CARR: Sure. . _
THE COURT: Ladies and gentlemen, we will break for
the day at this time. I will(remind you as I do on any other -
overnight break, you are not to read or watch anythih§ about
this case in particular or subject matter in genera;?in thé mea&ak'
Centlemen, can I_éee you in chambers, please?
" (The following proceedings were held in chambergff:
with Court and counégl present.)
THE COURT: ﬁet fhetfecogﬁ indicate that we are in
chambers outside the presence of the jury for a motion filed 1 R
today; I guess. |
MR. CARR: Yes, youg‘Hdhq;, this morning.
THE COURT: Motion for sqpctions and further

production. Anything you want to add to your motion?

MR. CARR: Just that as the Court knows, we spent a

months now all the documents that deal with dioxin. 2nd I'let
this witness who is presently on the stand know eithér the firsk
or second day I was examiniﬁg him that I was golng to refer to
a January, 1985, TSCA meeting that they held and was going to
refer to the 250 parts per billion that that"memp referred to
as being the level at which the E.P;A. should be notified. The‘

next -- and, of course, that is an important point supporting
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' was delivéred to my -~ once I- let them know I was going to.use

- copies along the time documents have beenfproduced. Levinskasf

- he was and that his memo that had been delivered to me that

| telegraphed that I was going to use and rely on that 250 parts

. per billion memo they went back and did some digging to see

g behold, they discovered a document wfiﬁtpn by Toxicologist - -

our position in this case that dioxin, not jus£ 2,3,7,8, but
all dioxin is toxic and hazardous and that Monsanto has known

for a number of years that and yet has taken the position that

it is not toxic. And so that 250 parts per billion finding by |-

thelr toxicologist was important. And the very next morning there

and rely ﬁpqn that 250 partgs per billion finding of that

toxicdlogist Nair, the very next morning they produced in my - |: -

office at 9:15 A.M, a document prepared by another toxicologist -

Levinskas who up to the point of time the witness identified"
Levinskas as a toxicologist, I was not aware he was'a toxicolog

I saw his name on any number of documents that he received.

name appears with some fregquency. But I had not known he waé &

toxicologist until the witness Park said in effect that ---sai;x

morning at 9:15 AM took away from the impact of Nair's
recommendation and that it, in effect, overruled Nair
because Levinskas was Nair's boss.

Now, it's obvious that after I let them know,

/

what they could discover;to counter that finding. And lo and

ist,
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‘Levinskas that says that document exaggerates -- that Nair is
exaggerating the toxicity of dioxin. Well, I find it
absolutely incredible that they coul& have just accidentally
- come upon Levihskas's memo that deals with this subject.. And

it is - incredible that Levinskas would have written only one

\

" document and they find it accidentally on the night of the 1lth

of April, 1985,

The records also show that Roush has been on this
commitfea since 1979, has ser&ed on these committees, And
when the original files of Roush's, which I asked to be
produced and Mr, ﬁassif produééd fhéh and reﬁresented to ﬁeu‘
that I was seeing the original files, not a single document
to my memory deals tith the findings of this TSCA coﬁm{#tee.
And there is nothing that Roush wrote either in hand .or had

typed dealing with these findings where he gives advicé.

80 I am absolutely convinced that thexe is important material

in Levinskas's files which they have not produced and

important materials in Roush's files which they have not produCﬁ

‘And there is also files of Dr. Nair. I don’t know how long

Dr. Nair has been with them. But I would suppose that she was
there priecr to January 14, 1985, And we have goﬁfen no files
from her other than Park's file. And Park, of course, says

today for the first time there may be other TSCA files dealing

Jin|with dioxin. That's all I wanted to add ‘to that motion, your | .

AN

4.

-96-



IL 348

FORM

PENGAD CO., BAYONNE, N.J, 07002

1

12

13
14

‘.__ 15

17,

ST

1 |

16

el

' we produced the Nair memo. And I said, "Confirm that this Levihskas

.Honor.
" THE COURT: Who is going to --
MR; NASSIF: We may have to handle this together.
But I want to address Mr. Carr's comment about the -; it's

obvious after he telegraphed what he was going to do that we

|. went back digging to counter Nair's memo. I was the one thatfzf'

found Nair's memo and the Levinskas memo, your Honor. I

found them in a‘ﬁost unlikely place while I was going through« 

. Phocion Park's Tetrathal TSCA. It was the Tetrathal section. |

of Phocion 3ark's file. I found'documenéé and I informed
Mrx. Carr;firsti6f’all, that we did not havé.the final draft
of the Tetrathal meeting which was not finalized. The finalize
meeting of the Tetrathal was not - finallzed until March 26, h
1985. That was not in the fille. In;the-éourse whlle I was:
looking for all the final minutes, I found these.two documents,
the Nair meme and the Levinskas memo. If you read the Levinska
memo, your Honor, it refefences that the Nair memp is

attached., There was no telegraphing on our part. I didn't

know it referenced that because I found them separata in the

file. ' The Levinskas memO'is'directed to George Roush. And I -

.r“

said, I told -- I gave the Roush memo -~ the Levinskas to Roush| -

: memo to our staff and I said-the same day I found the Nair memoj

to Roush memo: was ‘in the material Mr, Carr reviewed.” I don't |« .
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- Pirst-we checked all your orders that evening. We found we

'~ we might not have gotten when we pulled the original files

recall the Nair memo and the Nair memo did not list Roush.
I was sure he got the memo. But I couldn't peg the Nair mémo.
we went ahéad and produced the Nair memo right away. And I

sald, "This levinskas to Nai: memo should have been produced.'

I think I have seen it. Check on it." This was before I even |

-

MR. CARR: Why aid he haqdime the Levinskas memo?5y§ugﬁ 

-

_MR. NASSIF: Because the memo was addressed to

I believe that we have giveh you everything in his original- . i|&¢

file, Rex, and that's why I didn't hand it to you.

MR. CARR: Why did you bring it in the next morning?

MR. NASSIF: Because I went back to Levinskas's file}u“

had no C number for that memo. And I asked George Roush

and Ken and they left and went back to Levinskas's office at

told me he had three files in his drawer in his own office that] -

under 8{e).
\

And by the way, we did take his general 6ffié€i§(e)"'

file. 2nd that was included in the material you looked at

and is on the microfilm I have been infdrmgd. But I want yoq;{J*:

-98-

rlknew Mr. Carr was going to use the Wair memo. . And, in fact,. My,

1” Carr used the Nair memo the same afternoon we handed it to him;'iw

7:30 that night and pulled Levinskas's files because Levinskaé_i-

So

Roush and it was not addressed at the time.  In all honesty, - .-
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materials, met me the next morning at Roush's office, pulled

.it. I had no idea he was going to use it that afternoon again*t

minutes, he said to me, "I am not worried about Tetrathal.”

to know, your Honor, I was not sure that lLevingkas's memo --
I said, "George, we haven't found it. I want to look in all of
your files including the ones in your desk." Ken and Geoxge

left at 7:30 that night, went to his office, pulled the

t@ose ﬁiles where Roush said they may not have been pulled in
tﬂé search. I reviéwed them and still did not find the Levinskas
to Rbush memo that morning. As soon as I realized it hadn'tg.
been given to Mr. Carr;ithat morning I toidlcarol -~ Sheila
was not there. I said, "You put a number on this and éet‘itj'
up fo.Mr. Caré.“ She left at ten minutes to‘nine. Now, he |
claims he got it at 9:15. I do know ;t was within that morning.
ButrI was convinced from the day Irsaﬁ it in Phocion Park's |

memo ~~ but I didn't stop there. I wanted to confirm he got.

Mr. Park. As a matter of fact, Mr. Carr indicated to me when

I told him we didn't have the final version of the Tetrathal

MR. CARR: Because I wasn't aware that you had
dioxin minutes relating to Tetrathal.

MR, NASSIF: We pro@pced_;o yopr office, well, .
beforeiﬁhis in the Roush materials and earliér when you asked
for documents having to do with dioxir and Monsanto products,

a number of reports, I think a proposed press release having'
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'_ way being prepared. And I sald, "I am going to:get that to

- this Court it was not aécidéntalathét we came upon the Levinskap

. George Roush's materials either that we gave to Rex or pulled.

. to produce to you. I am not sure about that.

.+ { minutes that Phocion Park had in his 8({e) files. They weren?ﬁ; -

to do with dioxin and Tetraﬁhal. 'So you we;é quite aware that
there were dioxins in Tetrathal, that we had found them. The

only thing I told you was I didn't have this final draft’ of thﬁ
Park memo that had been circulated and_finalized onAMarch 26,

your Honor. It wasn't even in Park's file. It was on its: -
you.” Now, I had ~-- there was no way -- I am representing to

memo after finding the Nair memo. It was not accidental at
all. I can attest I have not found the Levinskas memo in any o
The memo was addressed to:him. I have guestioned Dr. Roush
why he doesn't have this memo and he doesn't have an answer.

A\l

The*Levinskas -~ I leiqu I found the Nair memo

in Levinskas's q;iginal files in what you looked at or ﬁhat we Vere it

MR. CARR: I haven'g seen Kevinskas's original files.

MR. NASSIF: 1In EQe;Fousq_original files. Buﬁ 1
didn't find the Levinskas cover memo.

MR. CARR: I didn‘tapee it.

MR, NASSIF: I am ng} go%pg.to say for sure. But I
do know, your Honor, the only time I foﬁnd those éwo documents

in one file together was when I was pulling those last Tet:athaﬂ
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attached. They are attached now. They weren't a;tached.

I said, "I am sure Rex got this Levinskas to Bough thing."®

It's a good memo for us. I wouldn't have -~ I wasn't trying
to.trap you in any way. I had no idea you were going to talk
about Tetrathal. But I was sure we had given Rex all of
Roush's oriéinal files. This memoc was addr;;sed,to'him, a
recent memo. As a Matter of fact, I thoughg I recognized it'R‘-
and told them to go back and just confirm it:. When we:codldi't
confirm it, we checked it that night, had Ken go béék and

look in his B8(e) files. We confirmed it hadn't beén proguced:
and I produced it that morﬁing. It’is'true #=; I admit £his to-
the Court when he said 250 parts per billion the nigﬁt befére;
it was true it rang a bell. I suddenly realized he was going.td
use the Naif.ﬁaéerials. And you are right. I did make every
effort that evening to make sure we had produced that document,

But I was making that efforxrt before he made any reférence_to

that. And we were making that effort, your Honor. And we '

|lconfirmed it and I produced it the next morning to him. I

pgoduced it to him as soon as we confirméd it hadn't been in
Rough's original materials.
Now, let me -- there is one other point, the Roush

files, whether Rex has gotten all of the Roush files. On

the 8(e) files there was a general 8(e) file that Roush's

“'secretary said was the 8{e) file. And Mr. Carxr had ‘an
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jihis files §5meﬁh¢fe.

opportunity to see that file when he was in my.oftioe_“f

There are also two other 8(e) files that I have personally

reviewed that I did not know about at the time.Mr, Carr.sat
in my office two or three. I can't remember. But they were

very small. They were folders he had in his desk or office

area. They were not included in the materials that Mr. Carr .
‘looked at. I admit that, your Honor. I personally looked

at these three files and produced every document in there that "

had the word "dioxin" :in it that had not been previously

~

produced. I make that representatlon to the Court. I did that {

well, within the middle or late last week when Xen got those
files. Thursday night you got them. I reviewed those files tha
morning, confirmed that, in fact, everything in there. There .-
were no handwritten notes bf the way. -

MR. CARR:" I want to-see those original . -files. X

insisted upon seeing it to start with because I did not

believe I would_get the contents of the file because we have bee

gettxng these flles day after day that you supposedly reviewed .

in February and January to pull out everythlng deallng with

dioxin. I am still getting them. I want to see the original: .-

files. I want to see Levinskas's original files and Roush's

original files. I cah't,belie#e he would have gotten a memo

in January of '85 dealing with dioxin and he doesn't have it in.|*
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- | memo as faxr back as"79. I know I have seen a number of

i.memos reference to Levinskal. And I haven‘t got—the document

MR. NASSIF: 1If you want to see Roush's original °

files.again, you can look at them again plus the ones --

\ MR. CARR: But I apgereng}y did not see his files.
MR. NASSIF: If you want to see all the original

files you did not see the first time, that is fine.

MR, CARR: That's what I want to see, all the files -

I have not seen.
THE COURT: Anything else?

MR. NASSIF- ‘Yes, your Honor. I do want to say one

thing. To my knowledge, I don't have any problem if he wants!

to see LeV1nskas s original dloxin lees. Keeping in mind,
your Honor ==

TBE COURT: What ebgpt Nair's?

Mﬁ.'NASSIF: Ibdon'gihavelany problen with Nair.
Keep in mind, your Honor, we.do not produce Neir and-Levinskae.
files on the basis of just the mere word dioxin as we did with

the Paget file and Mr. Mahoney's file. I am not saying that

‘other than to say they might have reference to thefword dioxin,

or’ toxioity of dioxin or the presence of it in any\of our products.

MR. CARR: .It's incredible that you can have two

[ toxicologists ~- from 1979 I have seenile¥inskas's name on a

=103=- "

pls




&

10
11
12
13
15
16
17
18
19

20

2
2
23

29.

that you brought in 9:15 the other morning is the first
document I recollect ﬁaviﬂg been signed or prepared by
Levinskas. To me it boggles the imagination you oduld have
a to#icologist in dioxin,. all the memos I have gotten from
you all -- dioxin is the big problem. You are fighting it
here and ‘there. You could have a toxicologist who has nog
éot anything in his files dealing with dioxin. |
MR. HEINEMAN: I would like to respond to that,

your Honor. I have been through piles of documents myself;

I have seen a number of doctments authored by Mr. Levinskas

_ that have C numbers on them. I know there have been

documents produced to Mr. Carr authored by Dr. Levinskas
becausea I have seen them. This isn't the only one. I
don't know if these came out of George Levinskas's files.

-MB. CARR: I-w§ll check' my files again.

.MR. HEINEMAN: I have them with C numbers on them.

MR. CARR: You may have them. Maybe I don't have
them,

MR. NASSIF: I would add we producéd microfilm t§
Mr. Carr and my understanding -- and I am not saying there
are Levinskas memos on that. My unde:gtanding is, however, -
that his files were included in their search and in the
méterials thaé wé;e ultimately put on the microfilm.

THE COURT: They were included in the search but

O .- =104~
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you are not sure they were included on the microfilm?

MR. NASSIF: I haven't confirmed that they are on
the microfilm. I have beén told they would be at least
early on in the early materials.

THE COURT: Do you have any reply?

MR. CARR: Nothing fﬁrther, your Honor.

" THE COUﬂE: I‘am going to order the production of
the original files of Levinskas, Nair and Roush. .And I
gather that it's by agreement. And I want these files
produced as described in the motion. I am also going to
order as far as the affidavits that ‘the president of Monsahto
file thé affidavit as requested. - And you, Mr. Heineman,
you'file the affidavit éhat has 5eeﬁ requested of you. 2AaAnd
I will reserve until a future time any question of sanctions.
When can you get these original files?

MR. NASSIF: I wili tell you in the moraning,
your Honor, if that would be okay.

THE COURT: Fine. 2nd if you could a130‘£e11 me
then, I guess, when the affidavits can come in. |

| MR.‘NASSIF: Your Honor, I d&h't know if this needs
to be on the record. We are trying £o get complete -- the
last outstanding in terms of Monsanto‘docﬁmgnts, that isrthe
board request and all of that toéether, and‘aévﬁﬁgplepented

by Mr. Caxr. - And I mentioned to him the time table on that
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on Friday.
| THE COURT: Okay.

MR. NASSIF: We were trying to wrap everything up
to do the ﬁffidavit. And we have continued, however, your
Honor, to search for producable files. As a matter of fact,
I produced this morning as it turns out a document which
had been previously produced. But we are still in the
proc?ss of trying to check every nook and cranny before
zwe do'éerform the affidavit. And we were walting to complete
the board materials which I did over the weekend before we
file the affidavit ofﬁtdtai'cbﬁpliance.'

THE COURT: Okay. I think that covers everything
in your motion.

MR. CARR: Your Honor, there is one other thin§
I woulé like to bring up. I haven't gone through all of
these materials that have been produced to me just today.
The raw data has been supplied. I want to make sure there
are no cracks in the discovery motions by which you could
say thét there are some things I didn't precisely ask for.
Because just the brief looking that I have right now -- what
I saw was something that appeared to be taken from oéher
e#aminétions. The document that I had said, if I can

remember it correctly, taken from examination and put down

|l on this! in this place. So that indicates to me that there
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must be some other records that are in existence. I am not
saying that you have them. Suskind may have them that served
as a source for these documents that you have given me. And
I wanted all the documents, not just his conclusions from
the examination. And that's much of what I have got are
conclusions. I want all the documents that he has dealing ?
with his egaminations and findings and laboratory tests on |
these people. |

MR. NASSIF: I will respond only to-say, your
Honor, that I know for a fact there are reports of lab
tests in those documents. At ieast one on each individual.
That is raw material. Those are the lab tests. I have
hot -- I have reviewed that material and to the best of
my‘knowledgé, your ﬁonor, it seemed complete to me. It is,
in fact -- and I will confirm, Mr. Carr, everything that we
have that -~ you know we have searched around -- and try to
compare it to whatever information we may have. That is
more than we had within Monsanto. It includes any and
everything that we had. |

MR. CARR: Well, just for one thing. There is a
listing of abnormals, listing of normals and listing of
abnormals and values for the normals. There are no values
given for the porphyrins, no normal values given for the

- porphyrins.  There are porphyrin results given, but no normals.
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I haven't gone through everything. There may be somewhere
in that stack, may be a reference range for the porphyrins.
But it's not on each individual report. There are normal
findings, normal ranges for all the other lab tests. But
there are not normal ranges for the porphyrins on what I
hai? looked at thus far.

- MR. HEINEMAN: Let me make sure that I undexstand
the first thing that yoﬁ were describing. Because I will
caii them back.up and see. You said that you saw something
that refers to another examination? |

MR. CARR: Refers to the examination taken from the -
examination.. I can- be more -- I will have more: time to look
at it this evening. And I haven't gone through it all. I
didn!t want to give you a final request for additional
wilthout being sure of what I am speaking. But I am just
telling you this as a preliﬁinary. As far as I can see,
there have been other findings of some sort written down

somewhere that we haven’'t got. And there are no values

‘given for the normal porphfrins. There is a finding that

the porphyrins are abnormal. But there is nothing to check
iﬁ with to see that the report is correct_as to What is the
normal reference range.

MR. HEINEMAN: Okay.

THE COURT: Okay. Anything else?
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MR, HEINEMAN: Your Honor, could I ask this, for
the Court to explain to ﬁe -— obviously, or it seems
obvious to me that the presiqént of Monsanto Company doesn't
have the vaguest notion about the prdductions of documéhts
tﬁat have occurred. What 1s the purpose, 1£f the Court would
be so kind to explain it to'me, of ﬁaﬁing an affidavit from
the president:of:the.compaity?

THE COURT: Let me ask you. You knew that we were
discussing this motion and you knew that was part of the
motion. And I didn't hear any objection to it so I assumed
there was no objéction to it; And I don't think that is an
ﬁnre&sonable assumption. What objection might you have to it?

MR. HEINEMAN: My objection to it would be how in
the world would -- everybody in thé'room,knows that the
president of the company doesn't have the slightes£~connection

with the production of documents. And we would object to

_ having to have any kind of affidavit from him. What in the

world would he know about it?

MR. CARR: tLet me give an analogy for that. 1In
practicall& ail of tﬁe jury cases that I have handled, the
defendant requires that the plaintiff sign personally’the
;ffidavit that production is completed and sign personally
the interrogatories that the answers are trus. In most of

those instances, the plaintiff doesn't have much of an idea
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at all aé to whether that is all the production or whether
these documents are material. He relies upon the attorney
to tell him those things. But he can hold the attorney
responsible if he signed an affidavit that is incorrect
becéuse I am telling my client, "Sign this. We have
produced." And invariably the defendanﬁ% require that it

be siéned by.the client and not just by the attorney because
it's the client that is in the case.

Wwell, in this instance, I have asked that the
president sign it because he will make damn sure if he 1is
putting his signature on the line. He will make dammn sure
that the people working for him ﬁave produced@ to you the
proper materials. You have to rely upon the people at
Monsanto. Yoﬁ cannot go through ail of these files yourself
and nelther can Joe Nassif. You have to rely upon Wilson and
Metcalf and Roush that he hasn't stashed away some file.

You have to rely upon the integrity of the people reporting
to you. Monsanto's preéident, Mahoney, is the person that’
éan put their feet to the file. You can;t and neither can
Joe. But Mahoney can. And this is the only way I can be
sure to have Mahonsey see to it that the product%op is complete
just as the plaintiff is required to in an ordinarxy lawsuit,
just as our plaintiffs have signed answers and affiéavits

that production has been complete and that the interrogatory

I
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. made to understand. Because then_hé can bring the pressures

i .‘Mahoney has.

answers are true, .

MR. HEINEMAN: Well, your Honor, I think that
obviously he is not going to be giving an affidavit based
upen personal knowledge. And.all he can do_is give an
affidavit on what he knows. -If that is what the Court orders,
tﬁ;t's what we will ask him to do.

‘ MR. NASSIF: As a possible alternative, your Honor,
perhaps.having.it signed by the head of the law department,
sehior'vice president of Monsanto, would be someone who would
have é little more understanding of wﬁy this is going on and
would also hévé the power to bring to bear the proper pressures
as Mr. Carr is indicating would be a little more -~ having
it signed by someone with a better gnderstanding of the
process and what needs to be done and all of:that.

MR. CARR: I object to'that, your. Honor. The
plaintiffs don‘t have understanding of all the process. But
yet.they‘are required to gign the-affida;its. Mahoney can

be made to understand. And, therefore, I want him to be

to bear that he is not going to be signing an affidavit

that is false. Your lawyer doesn't have the sape clout that

MR. NASSIP: I argue that this individual is in
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- || Iam to produce Roush's original files as not previously

company. He is senior vice president. He is similar to the
analogy that Mr. Carr is making. He has that kind of power
and presence in the corporation. It is not necegsary for
us to go to Mr,‘Mahopey and explain to him this process as
a non-lawyer and help him try to understand what is being
required. : .

THE COURT: He may be similar, but not the same.
I think it's a good idea. I have in the past before this
case ordered the chief executive officers of companies
involved in litigation to execute thingsvas well as requiring
plaintiffs to execute matters in discovery as opposed to

their attornmeys. I think.it's a good idea. 2nd I will

| grant it over objection since it:has now been brought up and

argued. I think your analogy is correct. I think it's a
good idea. . I have done it in the past. So I see no reason,
frankly, not to do it now. And I think your language is
correct. He is in a somewhat same position as far as the
senior vicé president. But he is not in the same position.
Mr. Ma£onefqr anyone else who wdul& occupy the chair of

Monsanto chief executive officer, there is no exactly

comparable chair. So I will grant it over objection.now ..

MR. NASSIF: One point, your Honor; of clarifilcation.
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reviewed, isn't that our understanding?

MR. CARR:. Yes.

MR. NASSIF: Are we to produce these in triplicate
as we did or duplicate?

THE QOURT: That was your idea.

MR. CARR: It's up to you. ;

TﬁE COURT: It's a good idea. That:é what you did
witﬁ Roush's other files.

MR. NASSIF: It only goes to show hoﬁ sS0o0n we can
have them available.

MR. CARR: I want them available sooner than an
hour before I examine him.

THE COURT: Why don't you skip the triplicate on
Roush's? |

MR. NASSIF: Fine.

THE COURT: Let me know tomorrow morning how
quickly you can have the others. Because if there is a
great time difference, we may skip the triplicqte on all of
them. | |

MR. NASSIF: Fine. I will let you know.

THE COURT: Okay.

COURT ADJOURNED:

* %k % * %k % *
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IN THE CIRCUIT COURT FOR THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, ILLINOIS

I, DONNA F. BREWER, an Official Court Reporter for
the Circuit goﬁrt of St. Clair County, Twentieth Judicilal
Circuit of Illinois, Ao hereby certify that I reported in
shorthand the proceedings had on the hearing in the gbove
‘entitled cause; that I thereafter caused the foregoing to be
transcribed into typewrlting, which I hereby certify to be a
trué and accurate transcript of the proceedings had before

the Honorable Richard P. Goldenhersh, Judge of sald court.

J(O/MAM, j ,Q/Mw&(

Official Court Reporter

Dated this 19th day

'" of April, 1985.
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IN THE CIRCUIT COURT FOR THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, ILLINOIS

-

-

I, RICHARD P. GOLDENHERSH, Circuit Judge in and
for the Twentieth Judicial Circuit of the State of Illinois,
and the sole presiding Judge in the aforesaid causé on the
15th day of April, 1985, do hereby certify that I have
examined the aforesaid transcript of the proceedings and
further certify that the samé is a true ané'correct transcript

of said proceedings had in said cause.

DATED: This ;)ﬁé% %ay- of April, 1985.

Lda ). !

CIRCUIT JUDGE




