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cree, as drawn, would permit the codefend-

ante to abrogate the provisions of the Bank-
ruptcy Act with reference to liquidation of
the assets of the hankrupt estals. he co-
defendants would be able to obtain thé as-
sets involved in this action without an ap-
praisal, notice of sale, and sale. This poi*™
tion of the decree was a nullity and did not
purport to take away any rights, but sought
to confer added rights. '

_ The decree is reversed, and the cause is
remanded, with directions to the- circuit
court totmodify its decree as to tract 1in
accordance with the views expressed in this
opinion, and to order the conyeyance of
tract 2 set aside and the title declared to be
in the trnstee in bankruptcy subject to the
lien of the receiver’s judgment, in" like
manner as tract 1. . .,

Reversed and remanded, with directions.

unnecessary; as the trustee became vesied
with the tle by operation of law. The de-

Appeal from Circuit Court, Lake Coun-
ty; Ralph J. Dady, Judge.

Action by Anion Vogel against the
Johns-Manville Products  Corporation.
From an adverse judgmens, the plaintff
appeals.

Affirmed.

Leo M. Tarpey and Drake H. Derg, both
of Chicago (Charles C. Roe and Lloyd T.
Bailey, both of Chicago, of counscl), for
appcllant,

ITeth & Lister, of Chicago (Lloyd D.
Heth, of Chicago, of counsel), for appel-
lee.

WILSON, Justice.

Anton Vogel, appellant here, fled an
amended complaint, consisting of six
counts, in the circuit court of Lake county
against the Johns-Manville Procucts Cor-
poration to recover damages in the amount
of $2,950 {for permanent injury to his

. health. The plaintiff alleged that. for nine

N
‘

363 111, 472 .
VOGEL v. JOHNS-MANVILLE FROD-
UGTS CORPORATION.
No. 23207.

Supreme Court of 11linois.-
May 12, 10306
Rehearing Denied June 11, 1936.°
1. Master and servant &=96(1) .
Employee held to bave no common-law

cause of action for occupational disease re-
sulting gradially from employee's work with

metal polishing mackinery which was not’

provided withi blower for protection of em-
ployee,

2. master and servant c&=>96(1)

Act making the use of metal polishing
machinery withont providing Dblowers for
protection of employees a misdemennor held
to create no cause of action in favor of em-
ployee for pceupational  discase resulting
gradually from cumployee's work with metnl
polishing ‘machinery which was not provided
with Dblower (Smith-Ilurd Annst e 48, 3%
47, 52,

- years he had been employed in the appel-
“Tee defendant’s factory in the city of Wau-

. kegan, and that while so employed he was

exposed to the inhalation of delcterious
dusts. By four counts the plaintiff charg-
ed that the defendant failed to perform cev-
tain duties imposed upon it by the com-
mon law, namely, warning him of the in-
jurious character of the dust, providing
a reasonably safe place in which to work,
furnishing proper masks or respirators, and
moistening the dusty materials used. The
other two counts charged willful violations
of section 1 of an act entitled, “An Act to
compel the using of blowers upon metal
polishing machinery.” (Smith-Hurd Ann.
.St ¢ 48, § 47). These counts alleged that
the plaintiff, in the pursuit of his dutics
as a laborer in the employ of the defend-
- ant, polished, ground, aand surfaced vari-
ous Iorms of brake-lock” Comtdinfi:g man-
grniesc; silica, asbestds, iron and steel wire,
and other metal ‘substances, and in that
process used power-driven grinding ma-
chines, the rcvolving surfaces of which
were coated with earborundum, silica, em-
ery, and other forms of abrasives, and that
the defendant willfully {failed to provide
blowers or suction deviees or other reason-
able apparatus to prevent the inhalation of
the noxious dnsts. Each of the six counts
concluded with the allegation that as a
direct consequence of tie gefendant's will-
ful misconduct the plasntiil contracted aqa

w
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VOGEL v. JOHNS-MANVIL}:EJEPRODUCTS CORPORATION
incurable discase described  as siderosis, © sinilar apparatus,
over,
in such a manner as to protect the person
or persons using the same
Aicles of the
thereby, and to carry away the dust aris-
ing from or thrown off by such wheels or
belts while in operation,
outside of the building,
tacle placed so as to receive and confine

pneumoconiosis, silicosis, pulmonary tu-
berculosis, and various other pulmonary
and bronchial complications. The defend-
ant moved to dizmiss the complaint, and
its motion was sustained. The plaintiff
elected to abide by his pleading, an order
was entered dismissing the suit, and judg-
ment for costs was rendered against him
and in favor of the dcfendant. From
that judgment the plaintiff prosecutes this
appeal.

(11 To obtain a reversal the plaintiff
contends that he has & right to maintain
a suit at common faw against the defend-
ant, his cmployer, jor injuries to his
health arising out of an occupational dis-
ease. This right, it is asserted, is predi-
cated on the negligence of his cmployer in
the respeets charged in four counts of the
amended complaint. The contention_ has
been decided adversely to the plaintiff in
an opinion rendered by this court ap the
present term, in which we held that an em*
ployec has no common-law right to ve-
cover damages against his cmployer for afl
occupational disease contracted as 2 Te-
sult of his employment. McCreery v. LiD-
b_\v-O\vens-Ford Glass Co. (1.Sup.) 2 N.E.
(24) 290.

[2] In support of its motion and the
judgment, the defendant maintains that
scetion 1 of the Blower Act violates ‘the
due process provisions of the Federal and
State Constitutions (Const.U.S. Amend,
145 Const.IiL art. 2, § 2), and also that it
contravencs section 13 of article 4 of _t"he
Constitution of this state. The plaintiff
contends that the statute is not vulnerable
to the constitutional objections interposed.

The Blower Act has been in force since
July 4, 1897, fourteen years before the
General Assembly first recognized the éx-
istence of occupational diseases by en-
acting the Occupational Discases  Act.
First Nat. Bank v. Wedron Silica Ce., 351
i, 560, 184 N.E. 897.
Dlower Act (Smith-Hurd Ann.St, ¢ 45,
§ 47, IILRev.Stat.1935, < 48, par. 133, p.
1579) declares: “ihat all persons, com-
panics OT corporations operating any fac-
tory of workshop, where emery wheels or
emery belts of any description arc sed,
either solid cmery, 1cather, lcather-covered,
folt, canvas, liren, paper, couton, or whetls
or helts roled or coated witin emery or
corundunm, or cotton wheels used as balls,
shall provide the same with blowers, or

chines upon which
- point of the

Section 1 of the

m 7

(2d)

which shall be placed
peside or under such wheels or belts

from the par-
dust produced and caused

divectly to the
or to some recep+
such dust: Provided, that grinding mA-
water is used at the
grinding contact shall be ex-
empt from the provisions of this act, and

provided this act shall not apply to small

shops employing not more than one man in
such work.” Section 6 of the same stat-
ute {Smith-Hurd Ann.St. c. 48, § 52) pro-
vides that any person, company, Or man-
agers or directors of any company Or cor-
poration In charge of the factories of
workshops specificd in section 1, who shall
fail to comply with the provisions of
the law, shali be

deemed guilty .of 2 mis-
demeanor, and subject to punishment by

* fipe. of not lcss than $25 nor more than

$100.

The plaintiff does not charge that he suf-
fered an accident or accidental injury as
the proximate result of the-alleged viola-
tions of section 1 of {he Biower Act. Nor
does he allege that the pulmonary disease

-which he contracted was attributable to an

accident. On the other hand,.the plaintifi’s
complaint is predicated on his claim that
the disease is occupaiional and not trace-
able to some definite time, place, and cause.
The statutc does not purport to provide
that a right of action shall accrue to an
employee for damages sustained as the
result of an illness which has its incep-
tion in the occupation and develops grad-

- ually from the character, of the work 1in

which an employee is engaged. The plain-
§iff, however, invokes the familiar rule
that, where a statute, although penal in
character, iImposes & duty for the benefit of
a class of individuals, a right of action ac-
crues to a person of that class who is in-
jured through breach of the duty, Beau-

champ v. Sturges & Burn Mig. Co, 250
1L 303, 95 N.E. 204; Strafford v. Repub-

Jic Iron & Steel Co, 238 In. 371, & N.E.
338, 20 LRAN.S) 876, 128 Am.St.Rep.
129. This court, in the case last cited,
held that a liability {or damages resulting
from a williul violation of tie Child Labor
Act, which prolubiwed the cmpioyment of
children under the age of fourteen years
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in a hazardous business, 3s created irrespec-
tive of whether it is cxpressly so declared
in the statute, gnd affirmed the judgment
rendered in favor of the plaintiff.  The
facts of that case disclose that the plain-
tiff was a boy thirteen years of ape cm-
ployed by, the defendant to work in its
steel mill or manufacturing establishment.
While feeding angle irons into a straight-
ening machine he received accidental per-
sonal injurics which resulted in the loss
of his left arm an one finger of the right
hand. ,

The plaintiff
Yurniture Co,
In that casc the admin
tate of a deceascd emplayee sued the de-
fendant employer to recover damages for
the employee's death cansed by the al-
leged negligence of the employer. The
negligence charged was based on willful
violations of scction 14 of the Factory Act,
approved June 4, 1909, in force January L,
- 1910 (Laws 1909, p. 202), and on the day
of the accident, which
{actorics, mercantile establishments, mills
or workshops, sufficient and reasonable
means of escape in’ case of fire shall be
provided, by morg¢ than ome means of
egress, and such imcans of escape.shall at
all times be kepe
tion and shall be kep
ready for use, and shall be plainty mar
as such.” The acti
was for accidental i
death and not for an occup

rcliés upon Grecene V. Fish
272 1L 148, 111 N.E. 725,
istrators of the cs-

¢ in-good repair and
ked

njuries resulting in
ational  dis-
Streecter

ease. Reliance is also placed upon
v. Western Wheeled Scraper Co., 254 1L
244, 98 N.E. 541, 41 LRA.(N.S) 028,

“Ihis decision does
s the action’ was
accidental inju-

Anmn.Cas 1913C, 204
not aid the plaintiff, a
jor damages sullered for
ries by an employce resulting in the loss
of three fingers on his left hand. The
authoritics invoked by the plaintiff do not
sustain his contention that a right of ac-
tion for an occupational disease occurring
over an cxtended period of ume acerucd to
nim as @ consequence of violations of the
Blower Act by his employer.  Even if it
be conceded that an employce has a right
of action against an cmployer for accident-
al personal injtiries or from discase at-
tributable to an, accidental injury, resulting
from violations of a penal statute such as
the Blower Act, it docs not follow that
he has a like right of action for an occu-
pational discase. .
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not entitled 10
damages to his

-Since the plaintiff was
prosecute an action for
health caused by the occupational diseascs
désignated in the amended complaint and
rosulting from alleged violations of the
Blower~Act, it becomes unnecessary for us
to consider the gquestion of whether section
1 of that statute transcends the constitu-
tional limitations invoked by the defend-
ant. :

" The judgment of the circuit court is
right, and it is therefore aflirmed.

Judgment affirmed.

FARTHING and SHAW, Justices (spe-
cially ‘cotteurTing).

“We concur in the result reached in this
opinion, but not in all that is said there-

in, .

g

«

363 LIk, 418

RESCHKE et al. v. VILLAGE OF
WINNETKA.

Nos. 23227, 23228.

Supreme Court of Yilinols.
May 12, 1936

¢

) Rehearing Denled June 12, 1038,

ns &=601
os can adopt zoning

(. Nfunlcipal corpovatio
p'.tics and villag
" ordinances,

2. Municlpal corporations c=63(2)

. Where restrictions fmposed by zoning
ordinanee are goubtiul or fairly debatable,
courts’ cannot substitute iheir judgment for
that of legislative body of municipality.

ations =601
ce which places uew bure
on rights of citizens

3. Municipal corpor

Zouing ordinan
dens and restriclions
in use of their property must have direct
relation - o public health, comfort, sufety,
worals, oF general welkare, .

" 4. Mumicipal corporations €=63(2)

"7 1In determilning  whether invasion of
praoperty rights under purported police pow-
“or’ is . unreasonable and coufiscatory, extent
to which property values are diminished
by -provislons in zoning ordiunance Ipust be
given, consideration.
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