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IR TRE URITED BTATLS COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCDIT

EHVIRORMERTAL DEFENSE POWD, INC.,

Petitioner,
W ‘ RN

ERVIRONRMERTAL PROTECTION AGERCY,

Respondent,

AD BOC COMMITTEE ON LIQUID DIELECTRICS OF THE

ELECTRONXC IRDUSTRIES ASSOCIATION, et al.,
EDISOM ELECTRIC IRSTITUTE, et 81,, and
_ALUMIRUM COMPANY OF AMERICA,

Intervenors.
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Civ. Ro. 78-1580

EPA REPORT IR ACCORDAMCE WITH THIS CODRT'S
. APRIL 13, 19B1 ORDER CORCERNING EPA PROPOSRL POR
ACTION ON POLYCHLORIRATED BIPHENYLS IN CONCERTRATIONS BELOW
50 PARTS PER MILLIOR RESULTIRG FROM “UNCONTROLLED rphsacsawl A3
AND MOYTIOR FOR EXTERSION OF - STAY OP WANDATE AS 1O EPA

ACTIOR ON UNCORTROLLED,RELEASSE UNTIL DECEMBER 1, 1882

n nécorﬂance with paragragh 2.B. of this COurtflioraer

of April 13, 1881, the anitonmeﬁtal Protection Agency {“EPA%),

bereby reports its plans for further regulatory action with

regpuct to ianufucgnrlnq, processing, distribution in commerce

and use of polychlorinated biphenyls (PCBs) at concentrations

ieps than So'partsfper million (me), in other than closed
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nanu'tactdring processes ("closed processes”™) and processes

producinq only controlled wastes {("controlled. proceueu"r.'/

the porpeses of His decomat,
ye have referred to thia aspect of the PCB rulemukinq as deaunq

vith 'uncont.roned}::e-lec-m-‘
A P"L(n-\lhaf"f CUQ“’AhM ﬂf the
Mterfwﬂeﬂg informetion submitted to EPA in response

to requests pubulhed in the Federal Register and other relevant

data and congulting with all partteu to this case, EPA deterwines

that completion of PCB rulemaking for uncontrclled)_m(m%e‘
largely dependent c:ftge resolution of imsues in the rulemaxing
on "elosed® and "controlled” processes. A final PCB rule on
*clused® and "controlled” processes is scheduled for October 13,
1882, ‘Therefore, EPA Will need a short time after that date
to further report to the Court on final plana for completing
rulemaking onft.he uncontrolled reteasen—ot PCBs.  EPA suggests
that the further report of piasns be wmade by Bovember 1, 1982,

. Binre tbe Court's present stay of its mandate expires on
October 13, 1982, with respect to all PCBs at concentrations
Yens than 50 ppx; EPA also :quesu that the stay be utendea
until Degexber 1, 1982, with respect to- unoontrolledf;oum;
st thouse leve.‘&s. During this extension of the stay, EPA can

Uncostrelled PCA
report M:s plans for such medvxses on November 1, 1982 and
the Court will h-ve .u!‘ﬂclent time to review these planas
!:-et‘oze the au:f&e md:teue’u i.f' B e ar ol P"'J\"r or in

!
c.crhm rebeases, gdd, al o,.r em‘.(l’nf or wd‘u' dicharges. £ I8 mh-hf\,
ow to abcpnie ' of PLAS (See pogt Ii

» In a “controlled
waste process,® PCBs are released only as constituents of
wastes which are incinerated or di{sposed of in EPA approved

prrpe
this dpwntﬁt.
lanadtills, or held tor such disposnls
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The reasons for EPA‘s determination to suggest this
course of action for further rulemsking on uncontrolled

P bs :
soloarpeer is8 explained below.

I, BACKGRODND .

A. GERERAL \BACKGR‘O'UND.

Bectfon 6(e) of TSCA, 15 D.5.C. $2605(e), required EPA,
&monq ptber things, to adopt rules governing the manufacturing,
processing, distribution in commerce, and haé of PCBr. On
May -3}, 1979, BrA promulgated such rules, called the *¥CB Ban
Regulations,* 44 Fed. Reg. 31542-~-58, 40 CPR Part 761. ‘he
Environmental Defense ?uﬁd, inc. {“EDF*) obtained judigial
review of the FCB Ban Regulations.  On October 30, 1980, this
Couxt beld, inter glié, that two aspects of the PCB Ban -
Bequlutions were invalid. EDF v.>EPA, 636 FP.28 1267..

Thie Court set aside the portion of the PCR Ban Regulutioa;-
that, generally, had limiied the applicability of thoee rules
to materials contsining PCBs in concentrations of at least
50 ppa. 636 F.2d it 1279-1284. In addition, the Court set
aside EPA's determination that éertnin uses of PCBB were
'ﬁotully enclosed® uses and, therefare, exempt from regulation ‘_
undex Section 6{e).” 636 P.28 at 1284-6.%/ The rules were
then renanded for_turtbtr rulemgking by EPA, conbiitent
with the Court's opinion. 636 F.2d at 1284

.

¥7 Whe Court alsu upheld the PCB Ban Regulations' authorization
" of eleven non-enclosed uses of PCBa. 636 F.2J at 1275~%.
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The Court's d_ecision plgced industries that had relied

upon .t.be PCB Ban Regulations in & difficult position. EPA
and EDF believed that issuance of the Court's mandate would
‘have artivated Section 6(e)'s broad prohibitions on the
manufacture, processing, distribution in cornmerce and use of
PCBE. The¢ parties, therefore, filed a series of joint motions
with the Court to seek = stay of the Court's mandate. Durllng
the peﬂod enconpassed by the proposed stayt - (1) EPA voulé
conduct-new rulewaking with respect to PCBes (2) industry
groups would undertake activities .reuted to the new rulemakings
“and (3) users of transformers contnining PCB& would imtitutc_
an interimw inspection and reporting program.

On February 12, 1981, this Court entered an order in
response to the joint motion of January 21, 1981 (*February 12
Order®)» This order is not relevant to the matters discussed
in the instant report, but is described in a separate document
subzitted to the Court today titled “Joint Motion For One
Week Extension Of Stay Of This Court's Mmdue.

On April 13, 1981, the Court entered a second order in
EDF v1 EPA; in responss to a joint motion that wasx submitted '
on ?ebruny 20, 198} (the "April 13 Drder'). ‘I‘be April 13
Ordex stayed isscancet of the Court's mandate ﬂt‘h_respect to
activities relsting to BCBs in concentrations below 50 ppm.
The of_ﬂn‘ alss sdopted a plen for further sctions by EPA and

EX P-3324
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industry groups leading toward new EPA ruiemaking on t;he'
re'quhtion of PCBs in concentrations below 50 ppm. The
April 13 Order vequired EPA: (1) to publish two Advance
Rotices of Proposed Rulemasking ("ANPR"} on developing rules

to oover PC’ﬁl in concentratioqs ‘below 50 ppm; (2) within 18
wonths from the date of the order (f.e., October 13, 1982),
T to pmmlgate a ﬁnal rule with respect to the exclumion

from the ptohibitions of Bevtion 6(e)(3) of the generation ’

of PCBx in “closed manufacturing processes® or only am contituents
. of *pontrolled wastes,” or to explain the reasons for not,
proceeding with such & rule; and (3} within eleven months

after the date of the order (&.e., Mareh 13, 1982), to advise

tbe Court of EPA's plans and m:bgdﬁlo for further action on

PCBs in concentrations below 50 ppm generated other than’

either in *closed manufacturing processts™ or as constituents

of "oontrolled wastes,” f.e., for "uncontrolled 8‘ .

Por these ®uncontrolled fnﬂogml . delcrlbed 1n item 3,

EPA needed to collect a range of adsitional factual inforsation

in order to develop ‘an sdequate rulemaking record conmistest

with the Court's opinion of October 30, 19B0. This need for
collection and svaluetion of sdditional date asccounts for the ... .
uh'f.ivexy qreater-é&fﬂcultie: EPA will face in mpleting'
rulenkinq on 'unmmlled&aswe' as compared with the

’cxowd' and 'con’trolud' Processes.
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B IKPORMATIOR RELATING TO PCBs YN CORCEHTRATIONS'
LESES TBAR 50 PPM. -

i< Publication of ANPR's and Related Notices

In deciding wbnt further action it will take with respect
and will rely
to PCBs in concentutions less than 50 ppm, EFA ban y

heavily on information received in response to the twp ANPRs

pub!iched'in the Pederal Register on May 20, 1581, 46 Fed.
Reg. 27614, in accordance with the Court's April 13 Order..
As set ocut above, the ANPRs extablished bifurcated

ru)emkihg proceadings with reepect to PCBy in concentrations

below 50 ppm. The first ARPR mno.un:ed activities that EPA
believed may lesd to sulemnking on BCBS geneta'ted in - the
*closed manulfacturing processes® and "controlled waste®
processes. The second ANPR announced the framework.for the
Agency's exploration of the scope oiihe probien presented
by PCBs in concentrations below 50 ppm in uncontrolled

PLa
“xm%-c EPA there stated that it needed to develop a

lubsunual factual bash to suppm—t mlmking on these
PCBE.Y/ 45 Ped, Beq. 276180

The comment period for both ANPEs éxp‘iré-cs on ho'vnber 16,
1581. Approximately 50 public comments were submitted in
nlpbn'se to the two ANPRs publimhed on May 20th. The most
ligniﬂc;né’ subeission was .ﬁied by the Chemcisl Manufacturers

Assocfetion (*CMA®) ~~ a trade associstion whose membership

*7 On May 20, 198X, EPA mlsc had published in the Federal
Register & summary angd the full text of the Apr
ﬁiger. 45 red. h«g 27618, A

L . 0543099
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: - After collecting and eveluating tbe data,
o VP Surdey (Ard Comments
'qa\ugg finulfieportj;o EPA of Bovember 30, 1981.7~Thc repors is

imh Vet N - l—j(i'ﬁg@rf Attach ment 97

-l

nonslltt of nearly 200 gompanies. inciuding the nation's
rincipal manafacturers o € primary Chemicals.

As explained further
will rely
below, BPA zedied on CMA'u submiesionSto & significant extent, 7

CHA has collected
because &G—&p,the most comprehensive set of data gathered to

dste on gener&tion of PCBs in concentrutions below 50 ppm.

e Information-catharinq by the Chemxcal
Manufacturers Associmtion

s

On April 24, J9BY, CMA distribited detailed questionnaxres

to its nembcrabip -+ nearly two hundred compnnies. These
questionhaires were designed to provide = dats

Enorenzatal 2T ?»
determine the extent and ol the—ge .

concentrations below 50

titled, A Report of A Burvey on the Incidents] Manufacturing,

Piocessinq. Distribvtion, and Dse of Polvchlorinated Biphenyl

. . Surae
at Concentrstions Below S0 PPM ~ [heresfter CMA |REPORT -~ & copy

©f the Cmk Report {s attached as Appendix Al.

L4 Anong other things, the questionnaires asked CMA wembers -
to describe the quantity and the environmental fate of :
PCB generated in each process of each facility in which
there was reason to believe PCBs were generated, The
questionnaives also requested informatfon with respect
to potential bhuman end environmental exposure to the
PCBs generated and to controle employed to reduce the
generation of PCRs. A copy of the Qquestionnaire CWA

- distributed in connection with this survey was sppended to
the joint motion £iled with the Court on February 20,- 198].

0543100
EX P-3324
Page 7 of 15

PCB-ARCH0754785




T h
ATTACHMENT A

. : 1
In_addition, (MA submitted the following reports to
EPA:

1.) The Analysis of Chlorobiphenvls, submitted Augqust 2},
1981 (An analytical narrative on the problems and
coets associated with analyzing low level PCBs.)

2.) Sumnary of the Realth Effects of PCBs by Ecology
and Environment, Inc., and associated reference
material which contained five unpublished reviews,
draft report suhmitted Rovember 16,1981; f£inal report
submitted Rovember 25, 1981.

3.) Comments In Response to two Advance Rotices of Pro-
poped Rulemaking Relating to the Manufacture of PCBs
below 50 parts per million published May 20, 1981
by the Environmental Protection Agency (46 Fed. Reg.
27617, 27619), submitted Rovember 25, 1981,

4,) Statistical Anslvasis of Data From A Round Robin
Bxperiment On PCB Samples by Reiden Pittaway Associates,
draft report. (Report of an analytical round robin
With EPA and industrial parxticipants.)
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T CREmical Ir.deT'f Sa ICS_

" C. PROBLEMS WITBE DATA AND ANALYTICAYL CAPABILITIES
: $ TeSponded 4o + HA Trcidentd o, oy, i .
eig y-ﬁva“&!c Jnueﬁm é‘éé’éi“sfi’.‘f‘&xreéty»m m

believed that one hundred and thirty-five processes generate

PCB& in cohcentrations below 50 ppm. CMA reports these cowpanies
.qenente 13.800’pound| of PCBE, of whieh 13.100'pound; are
f.é‘;ss?:ér é‘vf‘ o5 coatrelled :
EPA has used the data presented by CRA and available .
dats from some other sources to project FCB generation for
the entire chemical industry. Although the CNA dats bas
been very helpful, as explained be;lou it hus not entirely
put to rest 'urutn questions about 't.b; generation of PCBs

and the quentities being forwed.
?cu' Y4 onging: rthe 1 Sarve
rms “to {W reprezent
Chtmicals, CA belitwes that Fhe pQuadage repertd 5 Fepreseatidve
”O&\‘,\‘Q"

WECI¥ CARROY he made oh

a high kel of rTheomticlly, .
uncertainty. [PCBSmay be formed wben carbon,
. : high temperature.
chlorine and & source btﬂeat sre present, and may therefore

subwtartiel

be present in many processes fundamental to the organic .

pomber of indidideal Moiesses fncidpntilly genen

themicals industry. The 65-wenpondents—to—theCRA survey- )
PcBs in the

~peported

approximate
“Mﬁw#—smhpp -

—eutto-holds—for—ehe 11,000 cheuieufﬂnl in the 0.5., -4he

~punber-of-chopiosi-procrerer-generating-PCis could be between |
10,000 ‘and 20,000. o '

+ 0{' 'H\&-SG-' ,3",00 P““'”‘ls} Qo0 Pou};ds(é& pUCCA'D ole o‘nc«;ht'.nkﬂ {800 Pou'j"g‘
(3 przraen’) art ia Salt water wash discharged Yo o salt U:ﬁ: n:sco:gn;s
SU(fACL waler sysfem , J4po Poa,‘glg (1x Percu;) g0 fo @Ad":l’l and 600 pova
(% percead) qo to growd rajection. (See CHA Suey Report ot page 14)
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trolled{m The potential number of such processes

could be relatively few or more than 10,000. Where the likely

actual number falls will seriously sffect how EPA can manage

Qs
2 rulemaking on "uncontrolled r-oP.Lﬂm * 1f there are relatively
iathis cateq

fav Tmnessbselieods pressescyl DR cmun Toimuiate PCB rules
employing procedures that are stmplé. and the time needed

for rulemaking will be relatively short. .It the actual
proju:ted number of "upcontrolled mg;f::;:u is very
large (i.e., several thousand or more), resources for formulating
and administering PCB rulies could be severxely strained. Larger
nuxbers of processes will meke it more daifficult to develop
definitions of terms or recordkeeping and reporting requiumenu
that can uniformly apply to the persons subject to the rule.
Moreover, the ln'ger the nunb:r of processes coverod by an
'uncentrolledl;d.um‘ rule, the more difﬁcult 1t will be

to ‘tashion » rluonnl exemption proceaun undur ueeion -
6(e)13) .of TECA, 15 U.5.C. $260S(e)(3). EPA will have to

 perforn consiaSrabLY Nnslvess to Fedioe e‘hi?ﬁﬁi*hixis&f of o

" SRAIVEAUAT DESbERSER Tnto Ranagesnie caugbrin tar pnrpo-n I
- OE ORteERINING SRPORITS b ‘ i

any AC Ny mcm oM d13M by

and, ulunuly. whether

t!ﬂt.u "Bae’ f‘t‘*’“)‘i) o! WEEA, 18 U.BLC. SZGDB(CN”(B).
| EPA uight. ﬁna it -nmhtutinly x-ponuble to make -ueh

0543103

EX P-3324
Page 10 of 15

PCB-ARCH0754788



-l0~

nunber of processes covered by a rule is large. Resolution of
technical and legal issues for formulating the rules would
tequité a considerable effort on EPA's part. Pnrticplarly,
care nust be taken to fashion a ncheﬁe that would iegzi

re ul.f’.ﬂr +hose
available EPA resources ond-puh&&a—oeteae*un on(procelle-A¢¢

which present +he.
greatest environmental or health concern.

Afte; completion of the rulemaking on “closed” and
"controlled” processes, EPA can better estimate the number of
the remaining, 'unconttolledl;eie.'e, proeess:s. When EPA
refines the estimate of 'unconttolledj;e*eaony‘ it will be

“able to submit to the Court a plan reflecting the expenditure
of respurces and time needed to complete additional rulemaking.

Ontil then EPA will continue to evaluate and eventually
resclve, in the context of the "closed” and “controlled”

process rulemaking, issues necessary to decide what cqualifias
& process as “"closed” or “controlled." Among these issues are:

{1) how wastes from a process must be handled; {(2) whether
there will be a limit to the amount of PCBs genecated within,
but not released from, & system considered "¢losed® ;:r *con-
trolled;" */ (3) what, if any, worker protection requirements
are necessary; BY (4) what annlytical technigques should be

used to determine that a process is "closed® or 'controllcd;"
ond (5) an cvaluation of the health and eaviroamenatnl ' concerns®

¥7 This Issue will have a bearing on the risks auoeiutca
"Tth lccidental rclealc of PCBs.

0543104
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The probles of choosing analytical technigues is e
particularly 9ood exsmple of the problems: EPA. fecss in deters
-gntmr the numbar of prooceidses. that will be considsred “clozed™

‘ and. *oontrolled” and, gonssquently, tb;».eepe of the rulemaking.
on 'mmnia[:-u»m‘ot PCBs {0 conoentratfons. below:
50 ppm.. There iw: substantisl unoertainty in the sccuvacy of
PCB anslytiosdl technigues at Jow conoentrations. Yhese
Guestions stem from the fect that controlled and closed.
Processes axre Sefined by the “absence™ of PCBs either in: the
£inal product or in oertain releases, such a3 sir emissions
or watar discharges. Because of scientific and other practical
limitations on the dauct:iou and quantification of »8s in.
these relesves; tha “sbesnve® of PCBs oannot mean. litarally
sero molecules. Consequently,; the _Agency wust specify how

mmocruo to be determined in
M‘Jw mmwm%h.

gas chromatogreph. (GC}.%/ There are 209 different chamical
Sorns (hm?umswinmhwtn warious

Prouvksies, pmoucu -mnd ulmn in differing propoftions.
The: {dentitication. of total smounts of PCBs. is complicated:

by dltumuu in hunmlvg which of ths 209 forms are
itivity of analynis for PCBs. by

Page 12 of 15
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0C methods may be adversely affected by the presence of
other organic cospounds in several ways.?/ ’

To deal with these problems the analytical chemist
must £ind appropriate pzocodu_ru to extract the PCBs and to
renove the interfering cospoundsa. mtferent.pzomaum
are suitable for solving these problems in air emissions, -
in wvater discharges, in waste streams and in end products. .
Noreover; differences in.the physical and ehe;zzal natore
of processes 2833 complexity to the snalytical chemistry
issves. lcmmqu.'- aumber of procedures 0f warying

"cowplexity will have to be evalusted before EPA decides
how rensonably to determine the “absence” of PCBs.
In specifying bow the "absence® of PCBE is to be Setersined,
. un Agency is faoed .wlt.h"thc problen of deciding the level

- of sophistication. that 3 be used in anslyticsl techniquesg
becavit the stafe of Hhe PCB amMgis and qoaxtibicatin may be
—As-more-oophistisstion-to-regeired—tor-messssing-SCos-tr-very-

expeched 40 improve. - -

erinls ave/not suitabls for direct injection
solids, tars, an corrosive
materiale(are~wsnaldy Si¢wolved in a suitadle eolivent.
Hijand are extracted into s|Sidfevens solwvent prior to (4
is. /lfertain organic compounds may bind the PCBs.{g
- g prevent thair extyactionain thip. of prooedy

s
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In . SPA cannot doux-tm its plans for the. "uncon-
t:oihﬂ[&do».’ rulemaking until it has a reasonsble estimate
of the number of processes that vwill bs subject to such
mhukung That nomber cannot be determined nnu.l EPA has
decided the pumber of procasses that will be considered
*closed” or feontro.lud. Beanwvhile, EPA sust resolve a
nonber of issues in the “"closed”™ and “controlled® process
rulemaking, including the natsre of the snalytical technigues
to be used.

0543107
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.in conoentrations below so ppr othar than in ¢losed -nut‘ctuuq

' extension of the sthy bf manfate.

~1d-

CWCLDSIO!?

Betveen now and November 1, 1982, EPA will work towsrs
resolving the aforementionsd questions as expeditiously as
possible. On that dste EPA will report to. this Court on the
agency's plans tor p:opusinq and pro-nuuuuq & rule on
*untontrolled, W of PCBa in concentrations below S0 ppm.
Shs plans \vn.:l provide an aSaquate period for public vomment
and review within the Federal Government.

EPA -reguasts an extension until Decenber 1. 1932, o
this Court's stay of its mandate issued with respect to PCBs

mwmmmm only controlled wastas.
Counsel for sll parties to this proceeding m».mxua‘
u:hozwt mtAmy.do ot oppose the report or the

Respectfully subanitted,

. POR REGPORDENT:

David Buente, Atiorney ] o
D.6. Dupartaent of Justice, Roon 1734 -
Tenth and Pennsylvanis Ave., N.W. .
Washington, D.C. 20530 .

(202) €23-2807 R . .

it cupuu nton-y
" UeBs lavlma& muon Agency
401 ¥ Street, S.W.
Ullbinqm. D.C. 20460
(202) 426-3246 .. Expsﬁgama
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