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In the matter of

THE SHERVJIK-NIIXIAfcB CO., 
a corporation,
'EELS LOVS BROTHERS CQUAKY, 
a corporation, and 
JOHN LUCAS & CCiX-i.Y, INC. 
a corporation.

)
)
)
)

)
) DOCKET NO. 3965.
)
)
)
)

STIPULATION AS TO CEETaIN OF TEE FACTS

Pursuant' to the provisions of an Act of Congress 
entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other 
purposes" approved October 15, 1914, 'The Clayton Act, 
as amended by an net of Congress approved June 19, 1936,
The Robinson-Patman Act, (U.S.C., Title 15, Sec. 13), 
the Federal Trade Commission, on the Sth day of December, 
1939, issued its complaint against the above-named respon­
dents and caused such complaint to be served as required 
by law, charging that said respondents were and had been 
discriminating in price between different purchasers from 
them of commodities of like grade and quality in the course 
of interstate commerce, in violation of the provisions of 
subsection (a) of Section 2 of the said Act, as amended.
The parties to this proceeding being desirous of saving a 
substantial portion of the time and expense incident to the 
taking of testimony and there being no disagreements between 
them as to some of the facts;

IT IS HEREBY STIPULATED AND AGREED, by and between 
1. T. Kelley, Chief Counsel for the Federal Trade 
Commission and Davies, Rieiiberg, Beebe, Busiok and 
Richardson, attorneys for the respondents, that, subject
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D. 3965.

to tlie approval of tlie Commission, the following 
stipulated facts, together with the exhibits made a 
part hereof, shall constitute a part of the record 
herein.

DFFII'ilTIOHS

jJxcept where the context hereof requires another 
or different meaning, the abbreviations and terms used 
herein, for the purposes hereof, shall be understood 
to have the same meanings as such abbreviations and terras 
were defined to have in Paragraph Four of the complaint 
herein. In the definition of "Sherwin-Vo.lliaias", however, 
the words "parent company only" shall be deemed to have 
been inserted in parenthesis for the purposes hereof between 
"Co.," and "solely".

mxeept where the context hereof indicates the con­
trary, the use of the present tense herein shall be 
deemed to include also the past tense.

KCEI3ITS

mil exhibits referred to herein shall be deemed to 
be attached hereto and made a part hereof.

PAHTIAL STAT5iv3MT OF FACTS

PjiRjiGRriPH OHS: The Sherwin-ifilliams Co. is a
corporation organized and existing under the laws of 
the State of Ohio and has its principal executive office 
and place of business at 1200 midland Building, Cleveland, 
Ohio.

Commission Exhibit a-1 is a certified copy of the 
certificate of incorporation of the Cherwin-.alliums Co. 
and all amendments thereof to the date hereof. Coiadssion 
Exhibit A-2 is a true and correct copy of the by-laws of 
The Sherwin-rfilliaids Co. and contains all amendments thereof 
to the date hereof.

The Sherwin-Vdlliams Co. has had the same officers 
and directors from on or about January 1, 1938 to the date 
hereof, except that George T. Bishop is now deceased and
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D. 3965.

his successor has not as yet been elected. The names 
of these officers and. directors are as follows:

DIRECTORS OFFICSKS

A. D. Baldwin 
George T. Bishop 
Harris Creech
C. S. Baton 
E. J. Hain
C. F. Jarden
D. A. Kohr 
Geo. A. i.artin 
Z. 3. Lartin 
A. vv. Steudel
II. D. Ahittlesey 
L. \U Wolcott

Geo. iiartin 
H. D. Whittlesey 
H. J. Hain 
A, W, steudel 
H. 3. Van Atone 
T. G. Hurphey 
L. H. Schroeder

President
First Vice President 
Vice President 
Vice President 
Vice President 
Secretary- 
Treasurer

PARAGRAPH TwG: The Lowe Brothers Company is a
corporation organized and existing under the lavra of the 
State of Ohio and has its principal executive office and 
place of business at 424 East 3d Street, Dayton, Ohio.

Commission Exhibit B-l is a certified copy of the 
certificate of incorporation of The Lowe Brothers 
Company and all amendments thereof to the date hereof. 
Commission Exhibit B-2 is a true and correct copy of the 
by-laws of The Lowe Brothers Company and contains all 
amendments thereof to the date hereof.

The Lowe Brothers Company has had the same 
officers and directors from on or about January 1, 
1938 to the date hereof. The names of these officers 
and directors are as follows:

DIRECTORS

E. W. Fasig 
D. P. Haber 
H. J. Hain 
D. A. Kohr 
Geo. A. martin 
C. A. Parrott 
L. II. Schroeder 
a. Vs. Steudel 
II. D. Whittlesey

OFFICE!

D. A. Kohr 
4. V?. Steudel
C. I". Parrott
D. P. Haber
L. H. Schroeder 
C. A. F&rrott 
T. G. Kurphey 
P. H. Earn

President 
Vice President 
Vice President 
Treasurer
Assistant Treasurer 
Secretary
assistant secretary 
Cashier

- 3 -
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SUBAQiiiFH TH&SE: John Lucas & Company, Inc., is
a corporation organized and. existing under the law's of 
the State of Maryland ana has its principal executive 
office and place of business at 322 Race Street, 
Philadelphia, Pennsylvania.

CojEUission Exhibit C-l is a_certified copy of the 
certificate of incorporation of John Lucas & Company, 
Inc. and all amendments thereof to the date hereof. 
Commission Exhibit C-2 is a true and 'correct copy of the 
by-laws of John Lucas & Coupany, Inc. and contains all 
amendments thereof to the date hereof.

John Lucas & Company, me. has had the same 
officers and directors from on or about January 1, 
1938 to the date hereof. The names of these 
officers and directors are as follows:

DIRECTORS OFFICERS

Geo. A. Lartin 
A. it. Steudel .
L. H. Sehroeder 
L. Reese 
H. J. Hain 
V. A. Gorrell 
John Stokes Adams

Geo. A. hartin 
,7. A. Gorrell 
H. J. Goodyear 
H. H. Ottey

President 
Vice President 
Se cretary-Treasurer 
Assistant Treasurer

PjiHAGRAPH FOUR: The Sherwin-.'.llliaras Co. (herein
sometimes referred to as the "parent company") owns 100;j 
of the issued and outstanding equity stock of the follow­
ing corporations (herein sometimes referred to as "first- 
degree subsidiaries"):

The Lowe Brothers Company;
John Lucas & Company, Inc.;
Acme i/bite Lead and Color Works—of Hamtramck, 

Michigan;
Detroit White Lead "Works—of Haiatramck, 

'Michigan; and,
martin Seaour Company—of Chicago, Illinois, 
The Dhervin-'./illiaias Co. of California,

each of which is engaged in the manufacture, sale and 
distribution in coraaierce of trade sale and allied line 
paint products.

- A -
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D. 3965.
John Lucas & Company, Inc., owns 100,i of the issued 

and outstanding equity stock of the following corpora­
tion (herein sometimes referred to as a "second degree 
subsidiary"):

’■/. V/. Lawrence & Company—of Pittsburgh,
Pennsylvania,

whicii is engaged in the manufacture, sale and distribution 
in commerce of trade sale and allied line paint products.

Acme AMte Lead and Color works owns 100,1 of the 
issued and outstanding equity stock and controls the 
policies and activities of the following corporations 
(herein sometimes referred to as "second degree sub­
sidiaries") :

The Peninsular Paint and Tarnish Company— 
of Haorfcramck, Michigan; and

The Lincoln Paint and Color Company— 
of Lincoln, Nebraska,

each of which is engaged in the manufacture, sale and 
distribution in commerce of trade sale and allied line 
paint products.

Aach of the aforesaid first and second degree sub­
sidiary corporations, with the exceptions of Peninsular 
Paint and Varnish Company and Lincoln Paint and Color 
Company, which are operated as departments or divisions 
of lome ■■'hite Lead and Color .forks, manufactures and 
operates generally as a separate and distinct operating 
company with a management and personnel, which is not 
the'"’same as the management and personnel, either of the 
parent company or of any of the other subsidiaries. Bach 
of said subsidiaries, however, has certain officers and 
directors who are also either officers or directors, or 
both, -either of the parent company or of one or more of 
the other subsidiaries or of both the parent company and 
of one or more of the other subsidiaries. (Paragraphs 
Cue, Tv.o and Three hereof disclose the common officer 
and director situation as to the parent company, Lowe 
Brothers and Lucas.)

PnlUGEAPE FIVE: For many years prior to and since
June 19, 1936, Lherwin-Ailliams 1ms been and now is
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engaged in the business of Manufacturing, selling and 
distributing (1) basic raw Materials used in the pro­
duction of paint, varnishes and laeopiers, (2) speci­
fication uaint, and (3) paint products. In the course 
and conduct of its business Bhermn-Y/illiams has been 
and now is manufacturing said paint products principally 
at its factories which are located in Cleveland, Ohio; 
Chicago, Illinois; Newark, New Jersey; and Oakland, 
California. Sherwin-williams maintains and operates 
approximately forty warehouses situated in as many 
cities in over twenty-five states of the United States. 
Sherwin-.ftlliams, for convenience in selling and delivering 
its merchandise, maintains and operates district offices 
or sales division offices in over one-half of the cities 
in which its warehouses are located, and, in addition, 
maintains and operates a sales office in Washington, D.O., 
where it has no warehouse, uherwin-./illiams employs 
several hundred salesmen who call regularly on all classes 
of customers. The annual net sales of Sherwin-./illiams 
in the United otates of trade sale line paint products 
alone total in excess of .>16,000,000. Such products 
are sold and distributed through (1) over 63OO authorized 
dealers, a number of whom act as distributors with respect 
to . a portion of such paint products purchased by them,
(21 over 80 chain lumber yards, (3) approximately 120 
wholly owned retail stores, and (4) other miscellaneous 
mediums.

Commission Exhibit a~3 discloses the locations of 
the district offices, sales division offices and ware­
houses of kherwin-williams as of .august, 1938. aherwin- 
williams maintains and operates warehouses at each one of 
the district offices and sales division offices set forth 
in exhibit A-3.

Commission Exhibit A-4 discloses the locations, as 
of august, 1938, of the Jaherwin-vi'illiams wholly owned 
retail stores.

PnRAGHAPH SIX: Por many years prior to and since
June 19, 1936, Lowe Brothers has been and now is engaged 
in the business of manufacturing, selling and distributing 
specification paint and paint products. In the course 
and conduct of its business, Lowe Brothers has been and 
now is manufacturing paint products at its factory -which

2. 3965.
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is located at Dayton, Ohio; Lowe Brothers maintains and 
operates seventeen warehouses located in tiie following 
cities: Dayton, Ohio; Chicago, Illinois; Kansas City, 
Missouri; Atlanta, Georgia; Boston, Massachusetts;
Jersey City, New Jersey; Cleveland and Cincinnati,
Ohio; Omaha, Nebraska; Minneapolis, Minnesota; Indianapolis, 
Indiana; Memphis, Tennessee; Jacksonville, Florida; Fort 
Uorth, Ban *ntonio and Houston, Texas, and New Orleans, 
Louisiana. Lowe Brothers, for convenience in selling-and 
delivering its merchandise, maintains and operates district 
offices in the first six of the herein named cities in which 
its warehouses are located. Lowe Brothers employs a sub­
stantial number of salesmen, who call regularly on all 
classes of customers. The annual net sales of Lowe 
Brothers in the United States of trade sale line paint 
products alone total over $4,000,000. Such products are 
sold and distributed through (1) over 1500 authorized 
dealers, (2) approximately 7Q distributors, and (3) 
approximately 100 ehaih lumber yards, (4i 11 wholly 
owned retail stores, and (5) other miscellaneous mediums.

Commission exhibit 3-3 is a map showing, as of 
August, 193B, the location of the home office and factory 
of Lowe Brothers, and the location at its district offices, 
'warehouses and retail stores.

PARAGRAPH 5SV2H: For many years prior to and since
June 19, 1936, Lucas has been and now is engaged in the 
business of manufacturing, selling and distributing 
specification paint and paint products. In the course 
and conduct of its business, Lucas has been and now is 
manufacturing said paint products at its principal 
manufacturing plant which is located in Gibbsboro, New 
Jersey. Lucas maintains and operates seven warehouses 
located in Philadelphia, Pa.; Boston, Mass,; Mew Tork City; 
Chicago, 111.; Albany, N. Y.; Pittsburgh, 1-a.; and Hichmond, 
Va. Lucas, for convenience in selling and delivering its 
merchandise, maintains and operates sales offices in the 
first four of the herein named cities in which its ware­
houses are located. Lucas employs a substantial number of 
salesmen who call regularly on all classes of customers.
The annual net sales of Lucas in the United estates of 
trade sale line paint products alone total approximately 
42,000,000. much products are sold and distributed through 
(lj approximately 1500 authorized dealers, (2) anproximately 
100 -Jlstributors, (3) 3 chain lumbar yards, (4; 10 wholly

S. 3965.
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D. 3965

owned retail stores, and (5) other miscellaneous mediums.

Commission Exhibit C-3 discloses, as of August,
1838, the locations of the sales offices, warehouses 
and retail stores of Lucas.

PARAGRAPH SIGHT: Each trade sale line paint
product manufactured by Sherwin-Williams conforms as 
nearly as possible so the standard which has been deter­
mined upon by Sherwin-Williams for that particular product. 
As to any particular trade sale line paint product of 
Sherwin-Williams, the entire output of such product is 
manufactured according to the same formulae, the processes 
of manufacture and the finished products are substantially 
identical and the entire output thereof is of like grade 
and quality. Sherwin-Williams manufactures numerous 
paint products of different formulae for different 
consumption, such as, for example, exterior house paint, 
interior house paint, enamels, varnishes, etc., each of 
which is a different product and a different composition.

Each trade sale line paint product manufactured by 
Lowe Brothers conforms as nearly as possible to the 
standard which has been determined upon for that particu­
lar product. As to any particular trade sale line.paint 
product of Lowe Brothers, the entire output of such' 
product is manufactured according to the same formulae, 
the processes of manufacture and the finished products 
are substantially identical and the entire output thereof 
is of like grade ana quality. Lowe Brothers manufactures 
numerous paint products of different formulae for differ­
ent consumption, such as, for example, exterior house 
paint, interior house paint, enamels, varnishes, etc., 
each of which is a different product and a different 
composition.

Each trade sale line paint product manufacturea by 
Lucas conforms as nearly as possible to the standard 
which has been determined upon for that particular 
product. As to any particular trade sale line paint 
product of Lucas, the entire output of such product is 
manufactured according to the same formulae, the processes 
of manufacture and the finished products are substantially 
identical and the entire output thereof is of lixe grade 
and quality. Lucas manufactures numerous paint products 
of different formulae for different consumption, such
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D. 3965

as, for example, exterior house paint, interior house 
saint, enamels, varnishes, etc., each of which is a 
different product and a different composition.

Each of the manufacturers manufactures and sells 
trade sale line paint products designed for like or 
similar purposes. The trade sale line products of each 
of the manufacturers are competitive with the comparable 
trade sale line products of each of the other manu­
facturers and a dealer selling the trade sale line 
products of one of the manufacturers in a given trading 
area often is in competition with a dealer selling the 
trade sale line products of another of said manufacturers.

PARAGRAPH HIRE: In the course and conduct of their
respective businesses as aforesaid, the manufacturers 
transport or cause to be transported some of their paint 
products, when manufactured, from their respective 
factories aforesaid to their respective warehouses which 
are located as hereinbefore set forth, in various 
states of the United states, and oftentimes in states 
other than the states in which their respective factories 
are located and in which such shipments originated, and 
transport or cause to be transported their paint products 
from their respective factories aforesaid or from their 
respective warehouses aforesaid to the purchasers thereof 
located in the several states of the United states and 
in the District of Columbia, other than the states in 
which their respective factories are located, and there 
is and has been, at all times herein mentioned, a 
continuous current of trade and coramerce in said paint 
products between the respective factories, warehouses 
and distributing points of said manufacturers and 
purchasers from each of them located in many and, as 
to Aherwin-Vftlliams, in all of the states of the United 
States and the District of Columbia. .

Sherwin-iifilliams advertises its paint products 
nationally; Lowe Brothers and Lucas advertise their 
products in a more limited manner, as a result of said 
advertising, Sherwin-Vi'llliacis has created a public 
demand for its products throughout all of the states 
of the Lnited states and in the District of Columbia, 
and each of the other manufacturers has created a 
public demand for its products in several of the states 
of the United States and, in some instances, in the

- 9 -
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District of Columbia.

The manufacturers sell and distribute tiieir 
respective paint products for use, consumption or resale 
within the United states and in the District of Columbia, 
in the same states and places as and in competition with 
various other sellers of paint products, many of said 
competing sellers distribute their products nationally 
or in a number of the states of the United states, as 
do the manufacturers, while many of said competing sellers 
distribute their paint products to customers located 
almost exclusively within the trading area or areas 
embraced within or adjacent to the trading areas in 
which their factories are located.

The Sherwin-Yalliams customers who sell at retail 
are occasionally competitively engaged with each-other 
locally, are oftentimes competitively engaged locally 
with the customers of Lowe Brothers and/or of Lucas and/or 
of one or more of the other subsidiaries of The Sherwin- 
v.llliams Co. who sell at retail and are almost uniformly 
competitively engaged locally with the retailer customers 
of the competitors of The Sherwin-V/illients Co., in the 
resale of said products, said resales taking place in 
every state of the United States and in the District of 
Columbia. A similar situation exists as to the retailer- 
customers of Lowe Brothers and as to the retailer customers 
of Lucas.

PARAGRAPH TEH: Sher win-V/illiams, for the purpose
of selling and distributing its paint products, has 
divided the territorial United States into six zones. 
Commission Exhibit A-5 is a map, in colors, which dis­
closes, as of August, 193S, the territory embraced within 
each of the six zones. For each zone, Bherwin-Williams 
has published the prices that have been applicable from 
time to time, on sales of its paint products to dealers 
in that zone (hereinafter referred to as "dealers list 
prices" and whenever this term is used with respect to 
Sherwin-Williams, it shall be understood to refer to that 
one of the six different dealers list prices issued by 
Sherwin-'.VilliaMs that shall be in effect at the time and 
that shall be applicable to the particular situation or 
situations under consideration), the differentials in 
prices between the zones being sufficient, as a rule.

- 10 -
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to compensate Lherw:in-./illiaias for the differences in 
the average cost of freight between its factories and 
its warehouses in the various zones, Lherwin-.villiams, 
as a rule, ships its paint products to its customers 
f.o.b. the warehouse nearest the customer. In all 
cases where the customer buys a carload or truckload of 
20,000 pounds or more and receives shipment direct from 
the factory, freight is allowed.

V The dealers list prices herein mentioned, so far
' as applicable to trade sale items, since dune 19, 1930,

have been subject to various discounts, depending either 
upon the total volume of uherwin-Williams paint products, 
or certain of them, purchased by one customer during a 
specified period or upon the single order quantities 
purchased by, and shipped to, one customer. Under the 
"per order” discount plans, a customer was not deprived 
of whatever discount he was entitled to receive upon 
his single order purchase,, although iSherwin-.iilliajiis, 
because of circumstances beyond the control of the 
customer, had to fill his single order by two or more 
shipments.

On or about January 3, 1938, Lherwin-Williams, 
and shortly thereafter, Lowe Brothers and Lucas 
commenced to operate under a discount plan (hereinafter 
referred to as the "1938 Plan") 'which was operative 
from that date until on or about September 1, 1939.
The 1938 Plan, briefly described, was as follows:

To any customer who purchased in one order 
for shipment at one time less than 24 gallons 1/ 
of trade sale line paint products, no discount 
was granted from the dealers list prices 
(except a 2discount for cash within 10 
days from date of invoice); to any customer 
who purchased such paint products in one 
order for shipment at one time to an 
-aggregate of 24 gallons or more, the 
following scale of discounts applied:

24 to 4S gallons 6‘> off dealers list 
on entire order of 
such items,

4S to S4 gallons 8;i off dealers list 
on entire order of 
such items.

17 Products packaged and priced by the pound were cal- 
cul&ted at the rate of 1 gallon to every 12 pounds.

D. 3965.
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84 gallons and 
over

10^ off dealers list 
on entire order of 
such items.

Carloads and 14,-i> off dealers list
Truckloads (from on entire order of
factory) such items

The aforementioned discount was shown on the face 
of the customer's invoice and the customer was billed 
for the net price, after the deduction of the per order 
discount.

Cn or about September 1, 1939, shervmi-.silliams, 
and shortly thereafter, Lowe Brothers and Lucas, ceased 
to operate under the 1938 Plan herein described and 
commenced to operate under a discount plan (hereinafter 
referred to as the "1939 Plan"), pursuant to which 
discounts from dealers list prices are dependent upon 
the annual volume of trade sale items purchased by a 
customer, with one exception hereinafter noted. Under 
the 1939 plan, as applied by oherwin—.Villisias, a 
customer purchasing less than 4500 worth of such 
products during a year receives a 5/° discount from 
dealers list prices. A customer purchasing more than 
y500 worth of such products during one year receives 
an additional 5,J discount. Such a customer pays 95ji 
of dealers list prices, less 5^ of such prices as so 
reduced. Such discounts are given on the face of the 
customer's invoice, .ihether a particular customer is 
entitled to receive the 5;i or the 5'/= - 5/= discount 
is deter reined by ascertaining his purchases of trade 
sale items in prior years. Unless it appears that 
the customer's purchases of such products will be far 
in excess of 4500 a year, Shervdn-Williams requires on 
executed contract by the customer that he will purchase 
from Sherwin-./illi&ms trade sale line products in the 
amount of 4500 or more during the course of the year.
A customer purchasing in carloads or truckloads and 
receiving shipment direct from the factory receives 
a further 5;i discount, ns to such a customer, the 
present base price of 95;* of dealers list prices is 
reduced by 5$ thereof and by a further 5;i of the net 
figure thus obtained, to arrive at the net price 
which the carload or truckload customer pays.

Under the 1938 Plan and during all the time it was 
in effect, it was the general policy and practice of
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Sh-jrwin-.iilliams to sell its trade sale line paint 
products to its dealers and oherwin-williams sold such 
products to such dealers, generally at its dealers list 
prices, less -whatever discounts my have been applicable 
under the 1938 Plan. It is, and, since September 1, 1939, 
has been, the general policy and practice of Uherwin- 
williams to sell its trade sale line paint products to- 
its dealers and Sfcerwin-Williams lias, since oeptember 1, 
1939, been selling and is now selling such products to 
such dealers, generally at its dealers list prices, 
less whatever discounts are applicable under the 1939 
Plan.

Commission exhibits n-6 to A-9, inclusive, are 
oherwin-.v’illi&i.is Price Lists, ,/76, effective January 3,
1938, and contain dealers list prices for the.first four 
zones for the period the 1938 Plan was in effect. Commis- 
sion Exhibit A-10 sets forth the Discount Schedule under 
the 1938 Plan which was applicable to said Price Lists 776.

CoaHdssion Exhibits A-11 to A-14, inclusive, are 
Lherwin-Nillisias Price Lists, ,/77, effective Bepteuber 1,
1939, and contain dealers list prices for the first four 
zones for the period during which the 1939 Flan has been 
in effect. Coianission Exhibits A-l5 to A-16, inclusive, 
set forth the discounts under the 1939 Plan which are 
applicable to said Price Lists -,/77.

PARAGRAPH ELEVEN: The Lowe brothers nethods of
selling and distributing its paint products, so far as 
concerns the establishment of zones, the publishing of 
its own dealers list prices for each zone, the collection 
of freight charges and the applicability of the 1938 arid 
1939 Plans to such dealers list prices, have been and 
are substantially the same as those of Lherwin-Ullliums, 
with the following exceptions:

* 1. Lowe Brothers, in shipping its paint 
products to its customers f.o.b. its 
warehouse nearest the customer, makes 
it a practice to equalize the freight 
charges with the freight charges appli­
cable from that warehouse of a seller 
(or of another of said manufacturers 
or of one of the other subsidiaries 
of The oherwin-./illiams Co.j which is 
nearest to the customer.

2. Under variations of the 1939 Plan appli­
cable to Lowe Brothers,

FTC-SW-000087
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(a) A customer purchasing more than $500 
worth of trade sale line paint products 
during a year receives a 10$ discount 
from dealers list prices instead of a 
5$ - 5$ discount;

(b) it customer purchasing in carloads or 
truckloads and receiving shipment
direct from the factory receives a 

15$ discount instead of a 5$-5$-5$ 
discount; and

(c) Whether a particular customer is 
entitled to receive the 10$ discount 
is determined by averaging his pur­
chases of trade sale items over a 
three-year period, but as soon as 
that average falls below .,.500,
the classification of such cus­
tomer is changed to eliminate 
the discount to which a customer 
purchasing over #500 is entitled.

Under the 1938 Plan and during all the time it was 
in effect, it was the general policy and practice of 
Lowe Brothers to sell its trade sale line paint products 
to its dealers and Lowe Brothers sold such products to 
such dealers, generally at its dealers list prices, 
less whatever discounts may have been applicable under 
the 1938 Plan. It is, and, since on or about September 15, 
1939, has been, the general policy and practice of Lowe 
Brothers to sell its trade sale line paint products to 
its dealers and Lowe Brothers, since on or about 
September 15, 1939, has been selling and is now sell­
ing such products to such dealers, generally at its 
dealers list prices, less whatever discounts are appli­
cable under the 1939 Plan.

Commission Exhibits 3-^ to B-7, inclusive, are 
Lowe Brothers Price Lists, ;^31> effective January 15,
1938, and contain its dealers list prices for the first 
four zones for the period the 1938 Plan was in effect 
and the discounts applicable thereto. Coraraission 
Exhibits 3-8 and 3-9, inclusive, are Lowe Brothers 
Price Lists, $311;, effective July 1, 1938, and contain 
its dealers list prices for the last two zones for the 
.period the 1938 Plan was in effect and the discounts 
applicable thereto. Commission Exhibits 8-10 to B-13,

3. 396$.
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inclusive, are Lowe Brothers Price Lists #32, effective 
September 15, 1939, and contain dealers list prices for 
the first four zones for the period during vmich the 1939 
Plan has been in effect. Commission Lxhioits B-14 and B-15 
inclusive, are covering letters which Lowe Brothers sent 
to all of its dealers in the under and over #500 a year 
class, respectively, at the same time that Price Lists 
#32 were sent to them, on or about September 15, 1939.

PiPLlGFaiPH TVfjiLVL: The Lucas methods of selling ana
distributing its paint products, so far as concerns the 
establishment of zones, the publishing of its own dealers 
list prices for each zone, the collection of freight 
charges and the applicability of the 1938 and 1939 
Plans to such dealers list prices, have been and are 
substantially the same as those of Sherwin-,alliums, 
with the following exceptions:

1. The territorial United States has been 
divided into 4 instead of 6 zones;

2. Lucas allows freight to destination.
The paint products are shipped f.o.b. 
the warehouse, but the customer is per­
mitted to deduct freight from the net 
amount of the invoice; and

3. Under a variation of the 193S Plan appli­
cable to Lucas, customers purchasing in 
carloads and truckloads of 20,000 pounds 
or more direct from the factory were 
allowed a 12ji> rather than a 14$ discount 
from dealers list prices.

4. Under variations of the 1939 Plan appli­
cable to Lucas,

(a) The discounts allowed by Lucas are 
based upon three different groupings 
of products, as follows: On group 1,
discounts are 10,o - 10,0 to customers 
purchasing less than #500 worth of 
such products during one year, and 
10;i - 10> - 5;'o to customers purchasing 
more than #500 worth of such products

D. 3965
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during one year, and 10jf> - 10,i - 55« - 
5;j on carload and truckload shipments 
of such products direct from the factory 
to the purchaser. On group 2 products, 
the discounts are 5# to customers pur­
chasing less than ^500 worth of such 
products during one year and - 5j» 
to customers purchasing more than 
|500 worth of such products during one 
year with an additional 5> on direct 
carload and truckload shipments of such 
products. On group 3 products, there 
are no discounts whatsoever;

(b) Discounts are granted upon the basis 
of the total purchases of trade sale 
items by a customer during the pre­
ceding year.

Under the 1938 Plan and during all the time it was 
in effect, it was the general policy and practice of 
Lucas to sell its trade sale line paint products to its 
dealers and Lucas sold such products to such dealers, 
generally at its dealers list prices, less whatever 
discounts may have been applicable under the 1938 Plan,
It is, and, since on or about September 5, 1939, has been, 
the general policy and practice of Lucas to sell its 
trade sale line paint products to its dealers, and 
Lucas, since on or about September 5, 1939, has been 
selling, and is now selling, such products to such 
dealers, generally at its dealers list prices, less 
whatever discounts are applicable under the 1939 Plan.

Commission Exhibits C-4 to C-7, inclusive, are 
Lucas Price Lists #22-a to 22-d, inclusive, effective 
January 10, 1938, and contain its dealers list prices 
for the four zones for the period the 1938 Plan was in 
effect. Commission Exhibit C-8 sets forth the discount 
schedule under the 1938 Plan which was applicable to 
said Price Lists 7/22-a to 22-d, inclusive. Commission 
Exhibits C-9 to 0-12, inclusive, are Lucas Price Lists 
*“23-a to 23-d, inclusive, effective September 5, 1939, 
and contain dealers list prices for the four zones for 
the period during which the 1939 Plan has been in effect. 
Commission Exhibit C-13 sets forth the discounts under 
the 1939 Plan which are applicable to said Price Lists 
y23-a to 23-d, inclusive.
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PARAGRAPH THIKTSlSrf: The manufacturers sell their
trade sale line paint products to a number of chain 
or line yard lumber companies. A chain lumber yard 
customer may operate from two to over seventy unit 
stores«

For the purpose of granting and allowing the 
quantity discounts under their respective 1938 Plans, 
each of” the manufacturers customarily treated an order 
from a unit store of one of its chain lumber yard 
customers in the same way that it treated an order 
from an independent dealer. If the order was for less 
than 24 gallons of trade sale items, dealers list prices 
were charged; if for more, the discount applicable to 
the number of gallons ordered was granted and allowed. 
However, for the purpose of granting and allowing such 
discounts, each of the manufacturers treated all orders 
received at one time from the main office of a chain 
lumber yard as a single order, although such combined 
order may have called for shipments to a number of 
the unit stores of the chain." This privilege granted 
chain lumber yard customers was known as "pooling".
The mechanics of ordering, invoicing, shipping and 
billing in a typical case of this sort may be described 
as follows:

Aach of the unit stores of the chain that needed a 
supply of paint products would designate on the regular 
order forms of the particular manufacturer from which 
that chain was purchasing the amount, number, sizes, 
colors, etc., of the paint products desired by it, 
together with the name and address of the unit store.
These filled in order forms were sent by the unit stores 
to the main office of the chain which in turn would forward 
a number of them at one time to the manufacturer. The 
manufacturer would give, to all these orders which were 
received at one time from one chain lumber yard customer, 
a single Order number. This order number would then be 
plabed by the manufacturer upon each of the order forms 
that had been executed by the various unit stores. The 
manufacturer would place after this order number the letters 
n, 3, C, D, R, etc., to designate the different unit stores 
to which shipments were to be made.

Geparate invoices were made out by the manufaeturer 
to cover the paint products listed on each one of tile 
order forms which had been executed by the various 
unit stores, .any particular invoice wight cover
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only a very few gallons of trade sale line paint 
nrohucts, tut the quantity discount granted, allowed 
and shown on the face of each of such invoices was 
that applicable to the combined gallonage of such 
products' covered by all of the orders received from 
the chain lumber yard customer at one time. For 
example, if the pooled order totaled over 84. gallons 
of trade sale items, the invoice covering the ten 
gallon order of but one unit store would grant, allow 
and show on the face of such invoice a 10,-4 discount 
off the manufacturer's dealers list prices.

The paint products ordered by the various unit stores 
through their main office were then shipped by the manu­
facturer to such unit stores at the various addresses which 
appeared on the order forms filled out by such stores. All 
the invoice sheets which covered all the orders of all the 
unit stores’which had been forwarded to the manufacturer at 
one time by the main office of the chain lumber yard -./ere 
then sent to the main office of the chain for payment.
Thus, the main office of each chain received detailed 
information and detailed billing, regarding the separate 
orders of its unit stores which together made up the 
pooled order and regarding the individual shipments 
made pursuant thereto.

Commission -sxiiibit 3-16, consisting of 54- pages, 
numbered 1 to 54, inclusive, contains true and correct 
copies of filled out order forms executed by the unit 
stores of four of the chain lumber yard customers of Lowe 
Brothers calling for shipments to one and to more than 
one of the unit stores thereof, invoices covering the paint 
products so ordered, together with certain explanatory 
matter. It is agreed that the evidence contained in 
exhibit B-16 with respect to ordering by, invoicing, shipping 
to and billing chain lumber yards, in cases where the wain 
office of the chain pooled the orders of its unit stores, is 
typical and representative of all the evidence that might be 
introduced herein with respect to the mechanics of handling 
the orders of all such customers by all of the manufacturers.

The pooling privilege herein described vas extended by 
each of the manufacturers, not only to all of its chain 
lumber yard customers, but also to every one of its customers
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which, owned, controlled or operated two or more stores.

Sherwin-Williams, under the 1938 Plan, granted and 
allowed to some of its chain lumber yard customers a flat 
10$ discount off dealers list prices on all their purchases 
of trade sale items, irrespective of the size of the order.
In such cases, a separate order for a few gallons of such 
products from a unit store of one of such chains sent directly 
to Sherwin-Williams was accorded the 10$ discount.

The salesmen of the manufacturers in general devoted 
approximately the same amount of time in calling on,^servic- 
ing and rendering sales assistance to a unit store of a chain 
lumber yard customer as was spent on an independent dealer 
in the same territory whose per order and annual purchases 
were approximately the.same as those of the unit store.

PARAGRAPH FOURTEEN: For the purpose of granting
and allowing the quantity discounts under its 1938 
Plan, Sherwin-Williams adopted the practice of accumu­
lating the orders of some of its distributors and 
dealers, either for a specified period, usually a week, 
or for a time sufficiently long to enable the particular 
distributor or dealer to earn the maximum quantity 
discounts for orders of less than carload quantities, 
and has granted and allowed to such distributors and 
dealers, the quantity discounts applicable to the 
gallonage represented by the orders so accumulated.

For example, Sherwin-Williams accumulated the 
orders of its dealer in Crystal Falls, Michigan, until 
the orders received by it from him covered 84 gallons 
of trade sale items; the 10$ discount from dealers 
list prices was then granted and allowed in invoicing 
and billing such dealer on his purchases of all such 
items • Sherwin-Williams nevertheless customarily 
shipped to said dealer as often as it received orders 
from him, and irrespective of the size of the order.
This practice necessarily resulted in this dealer 
receiving a flat 10$ off dealers list prices irrespec­
tive of the size of his individual orders.

Further illustrating the practice herein considered, 
Sherwin-Williams totaled the gallonage of all orders 
received in a period of one week from anyone of some, 
but not all, of its distributors and dealers in the 
trading area known as "Metropolitan New York", and 
granted and allowed to each such favored distributor and

-19-

FTC-SW- 000093



dealer on each order the quantity discount that would 
have been applicable, had such gallonage been covered 
by one order for shipment at one time. Aherwin- 
williams nevertheless customarily shipped, or delivered 
to its thus favored, distributors and dealers in 
luetropolitan Hew York as often as it received orders 
from them, and irrespective of the size of the indi­
vidual orders. In the cases of several of such favored 
distributors and dealers, Dherwin-b'illiauis frequently 
delivered to them as often as once a day. This prac­
tice usually resulted in the favored distributors and 
dealers receiving 10> off dealers list prices, irre­
spective of the size of the individual orders.

During the period that the 1938 Plan was operative, 
neither Lowe Brothers nor Lucas accumulated the orders 
of their distributors and dealers located in metropolitan 
New York or in other trading areas with respect to 
which Sherwin-.Villiams adopted this practice.

PARAGRAPH FIPTSSN: Lowe Brothers, from oil or
before January 15, 1938, until on or about may 6, ’
1940, maintained a warehouse in the building at
2063 B. 55th Street, Cleveland, Ohio, owned~by The
Cleveland Builders Supply Company (hereinafter
referred to as "Cleveland Builders"), a corporation
organized and existing under the laws of the atate of
Ohio. Cleveland Builders, during the period aforementioned,
has been and is now engaged in Cleveland and environs
in the sale and distribution of paint products, and
has been and is itself a dealer in Lowe Brothers
products.

Approximately three-fourths of the paint products 
which have been stored by Lowe Brothers in said warehouse 
have been ultimately shipped by Cleveland Builders, 
pursuant to the instructions of Lov/e Brothers, to 
customers of Lowe Brothers, other than Cleveland 
Builders. The remaining puint products stored by 
Lowe Brothers in said warehouse have been withdrawn 
from time to time by Cleveland Builders and delivered 
by Cleveland Builders to its own customers to whom 
it has sold such products.

On or before the tenth day of each month during 
the period that its 1938 Plan was in effect, Lowe 
Brothers paid to Cleveland Builders, in lieu of a

D. 3965
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fixed monthly rental for the aforesaid warehouse and 
for services performed by Cleveland Builders, or its 
employees, in connection therewith, a commission equal 
to" 10,i- of the total net amount of Lov/e Brothers 
paint products shipped out of said warehouse to Lowe Brothers' 
customers by Cleveland Builders during the immediately- 
preceding month. Payment was made by credit memorandum. 
Cleveland Builders used this credit memorandum us an 
offset against the suras due Lowe 'Brothers for paint 
products purchased by Cleveland Builders and withdrawn 
by it from the warehouse for its own account during the 
immediately preceding month.

Lowe Brothers guaranteed that Cleveland Builders1 
annual commissions would total not less than eighteen 
hundred dollars ($1800.00} a year. Wo commissions 
were paid by Lowe Brothers on Cleveland Builders' own 
purchases of stock from the warehouse. The cost to 
Lowe Brothers of procuring warehousing services and 
facilities comparable to those furnished by Cleveland 
Builders does not normally exceed 7ji of the net 
amount billed by it on all the paint products so 
warehoused. It is agreed that the 10;i commission 
paid by Lowe Brothers to Cleveland Builders was at 
least an adequate payment to Cleveland Builders 
for the warehousing of all the paint products which 
were, from time to time during the aforementioned 
period, stored in said warehouse, including those 
purchased by Cleveland Builders for its own account, 
and for services rendered by Cleveland Builders, 
or its employees, in connection therewith.

whenever Cleveland Builders received an order 
from any of its own customers for any of the Lowe 
Brothers paint products, it withdrew from the Lowe 
Brothers warehouse sufficient paint products to fill 
said orders. Tickets were made out to cover each 
such withdrawal. These tickets showed the value at 
dealers list prices of the paint products so withdrawn. 
Only rarely did an individual ticket cover 34 or more 
gallons of Lowe Brothers trade sale items; oftentimes, 
a single ticket did not cover 24 gallons of such 
products. Cleveland Builders made almost daily with­
drawals from the warehouse; occasionally, more than 
one withdrawal was made during one day.
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Early in each month, Lowe Brothers billed Cleveland 
Builders for all the paint products withdrawn from the 
warehouse by Cleveland Builders during-the preceding 
month.

During the period that its 1938 Plan was in effect, 
Lowe Brothers granted and allowed to Cleveland Builders 
a flat discount of 12;4 from dealers list prices on 
all its purchases of trade sale items. This discount 
was arrived at by estimating that, if Lowe Brothers 
had not had a -warehouse in one of Cleveland Builders' 
buildings, a purchaser of the quantities customarily 
purchased by Cleveland Builders would ordinarily 
purchase 50'jo in carload quantities and the remaining 
50)i in 84. gallons or greater L.C.L. quantities. During 
said period, Cleveland Builders purchased annually 
from Lowe Brothers at dealers list prices between 
$10,000 and $11,000 worth of paint products. [Jm addi­
tional 7§ percent discount on such purchases was also 
granted and allowed on the theory that, with respect 
to one-half of its purchases of such products, Cleveland 
Builders acted as a distributor. Ouch discount is not 
here material and this stipulation does not purport to 
cover the facts with respect to it.)

dealer's paint inventory will normally average 
between 25yo and 5O/0 of his annual purchases, in other 
words, a dealer does not normally turn over his paint 
stock more frequently than four times a year.

Cleveland Builders, during the period the 1938 
Plan was in effect, was in competition in Cleveland 
and environs with the customers of Sherwin-Williams, 
with the customers of Lucas and other subsidiaries 
of The Bherwin-Vvilliaras Co., and with the custoiaers 
of the competitors of The uherwin-V.illiaias Co, in 
the sale and distribution of paint products.

Commission Exhibit B-17, consisting of seven 
pages, numbered 1 to 7, inclusive, contains a record 
of the paint withdrawals by Cleveland Builders from 
the Lowe Brothers warehouse for the months of July to 
December, 1938, inclusive, the ticket number covering 
each such withdrawal, the date thereof, and the dealers
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list prices of the paint products so withdrawn, together 
with the total amounts hilled for the paint withdrawn 
during each of such months. Commission Exhibit B-1S, 
consisting of 6 pages, numbered 1 to 6, inclusive, are 
invoices covering paint products ordered by Cleveland 
Builders from Lowe Brothers and shipped by Lowe 
Brothers from its factory in Dayton, Ohio.

PARAGRAPH SIXTEEN: In addition to the per order
quantity discounts applicable under their respective 
1938 Plans and generally available to all purchasers 
from them and the volume discounts and carload or 
truckload quantity discount applicable under their 
respective 1939 Plans and generally available to all 
purchasers from them, the manufacturers have regularly 
and customarily granted and allowed and are now grant­
ing and allowing functional discounts to customers who 
have qualified as jobbers, wholesalers or distributors. 
It was, at the time of the issuance of the complaint 
herein, the established policy and practice of the 
manufacturers to grant and allow functional discounts 
only to jobbers or distributors and to such dealers 
that perform the functions of the jobber or distributor, 
and only in the latter cases, to the extent that such 
dealers perform such functions. It was not, at the time 
of the issuance of the complaint herein, the policy or 
general practice of the manufacturers to grant or 
allow functional discounts on paint products which were 
resold by distributors or dealers (1) directly to 
regular or occasional consumers or (2) indirectly 
through retail branches, owned or controlled by the 
distributors or dealers, to regular or occasional 
consumers.

Sherwin-Yfilliams does not have any customers who 
operate exclusively as distributors, but does grant 
functional discounts to some of its dealers vriio per­
form-the functions of a distribxrtor; that such dis­
counts, depending upon the services performed by the 
distributor, vary from 5$ to 12|>, although they 
customarily amount to or 10%. Sherwin-Williams, 
as a rule, requires its dealers acting as distributors 
to submit statements after the end of each month 
showing the total sales at dealers list prices made
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to other dealers during the preceding month, i'rom 
such total sales, Sherwin-vTilliams deducts the dis­
counts that have been received by the reporting 
dealer ■with respect to the purchases which have been 
so resold. The applicable percentage functional 
discount is then applied to the net amount thus 
obtained to ascertain the sum due the reporting 
dealer as a functional discount for that month. 
Sherwin-hilliaias then issues a credit memorandum 
to the reporting dealer covering the functional 
discount so allowed for such month.

Lowe Brothers, during the period its 1938 Plan 
was in effect, allowed a maximum functional discount 
of 15;i to its distributors. In the case of dealers 
performing all of the functions of a distributor, 
the functional discount, as a rule, bore the same 
ratio to 15 as the percentage of the dealer’s dis­
tributor business bore to his entire business. The 
functional discount, as a rule, was granted and 
allowed on the face of the invoice and was based 
upon the gross dollar'value of the dealer's purchases 
at dealers list prices and prior to the deduction of 
the per order quantity discounts'. Since its 1939 
Plan has been in effect, Lowe Brothers has allowed 
a maximum functional discount of i?p to its dis­
tributors. The functional discount is now based 
upon the net amount of the dealer's purchases at 
dealers list prices, after the deduction of the volume 
or quantity discount.

Lucas, under the 1938 Plan, allowed and now 
allows, under the 1939 Plan, a maximum functional 
discount of 15$ to its distributors. In the case of 
dealers performing all of the functions of a dis­
tributor, the functional discount, as a rule, 
formerly bore and now bears the same ratio to 15 as 
the percentage of the dealer's distributor business 
bore or bears to his entire business. The functional 
discount, as a rule, was and is granted or allowed 
on the face of the invoice and was and is based upon 
the net amount of the dealer's purchases at dealers 
list prices, after the deduction of the Quantity or 
volume discounts.
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PARAGRAPH SHV3MTHEN: During the time that Doth
the 193S and 1939 Plans have been in effect, Lowe 
Brothers, as a rule, has accepted and now accepts the 
statements of its dealers as to the percentage that 
their distributor business bears to their entire 
business. As a result of this method of computing 
and paying functional discounts, however, a substantial- 
number of Lowe Brothers dealer-distributors have been 
receiving functional discounts with respect to a sub­
stantial portion of the trade sale items resold by 
than to regular and occasional consumers, either 
(1) directly or (2) indirectly, through retail branches 
owned by them.

All of the Lowe Brothers dealer-distributors 
who receive functional discounts on trade sale item 
purchases which are resold to regular and occasional 
consumers, either (1) directly, or (2) indirectly, 
through retail branches owned by them, are occasionally 
in competition with other Lowe Brothers dealers, are 
frequently in competition with the dealers of,another 
of said manufacturers or of other subsidiaries of The 
Sherwin-Williams Co., are almost Invariably in com­
petition with the dealers of other sellers, and are 
not infrequently in competition with the dealer-- 
distributors^ either of Lowe Brothers, or of another 
of said manufacturers, or of other subsidiaries of 
The Sherwin-Yifilliams Co., or of other sellers.

PARAGRAPH EIGHTEEN: When Lucas adopted its 1938
Plan, all dealer-distributors were requested to submit 
invoices or certified statements each month showing 
the sales of trade sale items to other dealers during 
the preceding month. Some of the dealers complied; 
others said they would not do so. As a result, the 
company adopted two forms of distributor agreements, 
the first (yellow) being signed by all distributors 
who were willing to submit invoices or certified 
statements each month, the second (white) being signed 
by those who would do no more than certify the 
percentage of their business transected with retail 
dealers. Commission Exhibit C-14 and C-15 are true 
and correct copies of these two forms of distributor 
agreements. It is agreed that practically all Lucas 
distributors have signed only the white contract.
Exhibit C-15, and, during the time that the 193S and
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1939 Plans have been in effect, have received functional 
discounts from Lucas on the basis of the representations 
contained therein. As a result of this method of 
computing and paying functional discounts, a substantial 
number of Lucas dealer-distributors, have been 
receiving functional discounts with respect to a 
substantial portion of the trade sale items resold 
by them to regular and occasional consumers, either 
(1) directly, or (2) indirectly, through retail branches 
owned by them.

All of the Lucas dealer-distributors who receive 
functional discounts on trade sale item purchases which 
are resold to regular and occasional consumers, either 
(1) directly, or (2) indirectly, through retail branches 
owned by them are occasionally in competition with the 
other Lucas dealers, are frequently in competition with 
the dealers of another of said manufacturers, or of other 
subsidiaries of The Sherwin-Williams Co. are almost 
invariably in competition with the dealers of other 
sellers and are not infrequently in competition with the 
dealer-distributors, either of Lucas, or of another of 
said manufacturers or of other subsidiaries of The 
Sherwin-Williams Co., or of other sellers.

PARAGRAPH NINETEEN: All of the prices and discounts
on said prices of the manufacturers have been made in 
the course of commerce.

PARAGRAPH TWENTY: The effect of the discriminations
in price, set forth in Paragraph Thirteen to Fifteen, 
inclusive, hereof, has been and may be substantially 
to lessen competition with the respondent or respondents, 
as the case may be, in the line of commerce in which they 
are engaged; to injure, destroy, or prevent competition 
with the respondent-, or respondents, as the case may be, 
and to injure, destroy or prevent competition with the 
customers of said respondents who received the benefit 
of such discriminations.

It is agreed that any and all admissions of and 
agreements as to facts made in this Paragraph Twenty by 
the respondents are solely for the purpose of this
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proceeding, the enforcement or review thereof in the 
Circuit Court of Appeals and for any review in the 
Supreme Court of the United States,

Dated this $ day of A.D., 1940.

FEDERAL TRADE COMMISSION 

B7\T7-^ESI^/^^?ounsel.

Davies, Richberg, Beebe, Busick ^
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