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UNITED 5TATES OF AMERICA
BEFCHE FEDERAL THADE CCRIIISSION

In the iatter of

TE SHERWIK-WILLIADS CO.,

a corporation,

THE LOVe BROTHERS CAPANY,
a corporation, and

JCOHN LUCAS & COMPLNY, INC.,
a corporation,
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STIFULATICH A4S TO CERT&IN OF THE FACTS

Pursuant’ to the provisions of an Act of Congress
entitled "An Aet to supplement existing laws agalnst
unlawful restraints and monopclies, and for other
purposes™ approved October 15, 1914, The Clayton Act,
as amended by en act of Congress approved June 19, 1936,
The Robiuson-Patmen Act, (U.S.C., Title 15, Sec. 13),
the Federal Trade Commission, on the 8th day of December,
1939, issued its complseint against the above-nsied respon-
dents and caused such complaint to be served as reguired
by law, charging that said respondents were and had been
discriminaeting in price between different purchusers from
them of commodities of like grade and guality in the course
of interstate comierce, in vioclatiou of the provisions of
subsection (&) of Gection 2 of the said iet, as aumended.
The narties to thls proceeding being desirocus of saving a
substentiel portion of the tiwe and expense incident to the
taking of testisony und there being no dissgreetients between
them as to sorme of the facts;

1T Is HEFESY STIPULATED AND AGHEED, by end between
d. T, Kelley, Chief Counsel for the Federal Trade
Counission and Davies, Hichberg, Beebe, Susick and
Richardson, attoruneys for the respondeuts, that, subject
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to the approval of the Cosmission, the follocwing
gtipulated facts, together with the exhibits made a
part hereof, shall constitute a part of the record
herein.

DEFINTITIONS

Ixcept where the context hereof requires another
or 4ifferent meaning, the abbreviations and terus used
herein, for the purposes hereof, shall be understood
to have the same wesnings as such abbreviations and terms
were defined to have in Paragrapn Four of the complaint
herein. TIo the definition of "Sherwin-williems", nowever,
the words "parent company only" snall be deemed to have
been inserted in parenthesis for the purposes hereof between
"Co,, " and "solely™.

TANSE

ixcept where the context hereof indiceates the cdn-~
trary, the use of the present tense herein shall be
deemed to include also the past tense.

EAHIBITS

411 exhibite referred to herein shall be deemed to
be attached hereto and made a part heresof.

PARTTAL ST.TEMENT CF FACTS

PiRAGRAPH ONE: The Sherwin-#illiswms Co. is a
corporation organized and existing under the laws of
the State of Chio and had its principal executive office
and place of business at 1200 kidland Building, Uleveland,
Chio.

Commigsion dxhibit 4-1 is a certified copy of the
certificate of incorporation of the Sherwin-.illizws Co.
and all amendments thereof to the date hereof. Couwlssion
IZxhibit 4-2 is a true and correct copy of the br-laws of
The Sherwin-w@illiamws Co. and contains all anendiients thersof
to the date hereof.

The Sherwin-Williawms Co. has had the sams officers
and directors from on or about Japuary 1, 1938 to the date
hereof, except that George T. Bisheop is now deceased and
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his successor has not s yet been elected. The naues
of these officers and directors are as follows:

DIRECTORS OFFICERS

A. D, Baldwin Geo. L. kartin President

George T. Bishop H. D. #hittlesey First Viece President
fiarris Creech . d. Hain Vice President

C. 5. uaton 4, W, wteudel Vice President

H, J. Hain W. 2. Van otone Vice Presideut

C. P. Jarden T. G+ Lourphey Secretary

D. a. Kohr L. H. Schroeder Treasurer

Geo. A. Martin
Ze Z. keartin
A. W. Steudel

H. D. #hittlesey
L. ¥, Wolcobt

PARAGRAPH TWC: The Lowe Brothers Cowpany is a
corporation organized and existing under the laws of the
State of Ohio and has its principal exzcutive office and
place of business at 424 Sast 34 Street, Dayton, Ohio.

Commission ixhibit B-1 is a certified copy of the
certificate of incorporation of The Lowe Brothers
Sowpany and all emendsents thereof to the date hereof.
Conmission Zxpibit B-2 is a true and correct copy of the
by~laws of The Lowe Brothers Company and contains all
amendments thereof to the date hereof.

The Lowe Brothers Coupany has had the sane
officers and directors from on or about Januery 1,
1638 to the date hereof. The names of these officers
and directors are as follows:

. . Fasig Kohr President
D. P, Haber Steudel Vice President
H. J. Hain Parrott Vice Fresident
D. 4. Kohr Haber Treasurer
Ggoo 4o kartin Schroeder Assistant Treasurer
C. .. Parrott Parrott Seeretary
L. II. Schroeder l.urphey agsistant cecretary
e e wheudel Harn Casnier
. D. Whittlesey
_3_
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PRAGRAPH THRUE: John Lucas & Company, fne., is
a corporation organized and . existing under the laws of
the State of haryland and has its nrincipal executive
office and place of business at 322 :tace D’bl‘ee'b
Philadelphia, Pennsylvania,

Gosmigsion 3xniblit C~1 is a certified copy of the
certificate of iucorporation of John Lucas & Company,
Iinc. and all amenduwents thereof to the date hereof,
Comnission Zxhibit O-2 1is & true and correct copy of the
by~laws of John Lucas & Coipany, Inc. and contains all
amenduents thereof to the date hereof,

John Lucas & Company, Inc. has had the saue
officers and directors from on or about Jauusry 1,
1938 to the date hereof. The nauies of these
offiesrs and directors are as follows:

DIRECTORS UFFLCERS
3eo. 4, Lartin Geo. £, martin Presidert
A. v, Steudel . . A, Gorrell Vice President
L, H. Schroeder H. J, Goodyear Cecretury~Treasurer
L, Reese H. H, Ottey Assistant Treasurer
H, J, Hain

d. &, Gorrell
Jopmn otokes sdams

PiRAGRAPH FPOUR: The Sherwin~:illiams Co. {(hersin
sometimes referred to as the "parent company™) owns 100:%
of the issued and outstanding equity stock of the follow-
ing corporations (herein sometimes referred to as "Iirst
degree subsidiaries”):

The Lowe Brothers Company;
Johu Lucas & Conpany, Inc.;
icne Jhits Lead and Color Works--of Hamtranck,
lwichigan;
Detroit Jhite Lead slorks-~of Hamtramck,
kichigan; and,
wartin Senour Coupany--of Chicago, Illinois,
The Cherwin~.wWilliams Co. of California,
each of wkich is engaged in the manufacture, sale aund
distribution in commerce of trade sale and sallied line
paint products.
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John Lucas & Company, Inc,, owns 100, of the issued
and outstanding equity stock of the following corpora-
tion (herein sauetimes referred to as a "second degree
subsidiary"):

io e Lawrence & Company--of Pittsburgh,
Pennsylvania,

which is engaged in the manufacture, sale and distridbution
in coimerce of trade sale and allied line paint products.

iecuwe white Lead and Color siorks owns 100, of the
issued and outstanding eguity stock and controls the
policies and activities of the following corporations
(herein sometimes referred to as “second degree sub-
sidiariesn):

The Peninsular Paint and Vernish Company--
of Hamtremeck, wichigan; and

The Lincoln Faint and Color Company--
of Lincoln, HNebreaska,

each of which is engaged in the manufacturs, sale and
distribution in coumerce of trade sale and allied lime
paint products. ‘

Sach of the aforesaid first and second degree sub-
sidiary corporations, with the exceptions of Fenimsular
Paint and Varnish Company and Lincoln Paint and Color
Company, which are operated as departuents or divisions
of icme “hite Lead and Color «orks, menufactures ang
operates generally as a separate and distinct operating
company with & management and personnel, which is not
the same as the manageient and personnsl, either of the
varent company or of any of the other subsidiaries. Jiach
of said subsidiaries, however, has certain officers and
directors who are also either officers or directors, or
both, -either of the parent coipany or of one or more of
the other subsidieries or of both the parent coipeny and
of one or more of the other subsidiaries. (Paracrapis
{ne, Two and Three hereof disclose the common officer
and director situation as to the parent cowmwnuny, Lowe
Brothers and Lucas.)

TARAGRIPE FIVE: For memy years prior to wmd since
Junes 19, 1936, sherwin-uillizms nas been and now is
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_engaged in the business of manufacturing, selling and

distrivuting (1) basic raw materials used in the pro-
duetion of paint, varnishes and lacquers, {2} speci-
fication paint, and (3) »naint products. In tie course

and conduct of its business Sherwin-Williasms has been

znd now is manufacturing said paint products principally

at its factories which are located in Cleveland, Ohio;
Chicago, Illinois; Newark, New Jersey; and Oakland,
California. Sherwin-.illiams mainteins and operates
approximately forty warehouses situated in as nany

cities in over twenty-five states of the United States.
Sherwin-#illiams, for convenience in selling and delivering
its merchandise, mwaintains and operates district offices

or sales division offices in over one-half of the cities

in which its warehouses are located, und, in additioem,
maintains and operates & sales office im vashington, D.C.,
where it has no warehouse, vherwin-Jilliaus enploys
several hundred sslesmen who call regularly on all classes
of customers., The annual net sales of Sherwin~ illiams
in the United states of trade sale line paint products
alone total in excess of 316,000,000. Such products
are s0ld and distributed through (1) over 6300 authorized
dealers, & nuuber of whom act &as distributors with respect
to a portion of such paint products nurchased by theu,

(21 over 80 chain lumber ypards, (3) approximately 120
wiolly owned retail stores, and (4) other misdellansous
mediums.

Comzission &xnhibit a-3 discloses the locations of
the district offices, sales division offices and ware-
houses of Sherwin-williams as of august, 1938, oSherwin-
wWillisms maintuins and operates wareibouses sl each one of
the district offices and sales division offices set forth
in gxhibit 4-3.

Commissicn Zxhibit A~4 discloses the locuations, as
of auwgust, 1938, of the oherwin-williams wholly owned
retail stores. :

PiRAGRLPH SIX: For many years prior to and since
June 19, 1936, Lowe Brothers hus been and now is engaged
in the business of manufacturing, selling and distributing
specification paint and paint products. In the course
and conduct of its business, Lowe Srothers has been and
now is meénufacturing paint products at its factory whnich

-6 -
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is located at Dayton, Ohio; Lowe Brothers i.aintzins and
operates sevenbeen warehouses locabted in the following
cities: Dayton, Ohio; Chlcago, Illinois; Keansas City,
iissouri; atlanta, Georgia; Boston, lMassachusetts;

Jersey Uity, Wew Jersey; Cleveland and Cincinnati, -
Chio; Cmaha, Nebraska; liinneapolis, kinnesota; indianspolis,
Indiena; kiemphis, Tennsssee; Jucksonviile, Florida; ¥Ford
orth, San sntonio and Houston, Texas, and Hew Crlsans,
Louisiana. Lowe Zrothers, for convenience in selling-aud
delivering its merchandise, maintains and operates district
offices in the first six of the herein named cities in which
its warehouses are located. Lowe Brothers employs & sub-
stantial npumber of salesmen, who c&ll regularly on all
classes of customers., The annual net sales of Lowe
Brothers in the United States of trade sale line paint
products alone total over 4,000,000, Such products are
sold and distributed through (1) over 1500 authorized
deeslers, (2} approximately 70 distributors, and (3)
approximately 100 chaih lumber yards, (4) 11 wholly

owned retail stores, and {5} other miscellanecus mediums.

Conmission Sxhibit 3-3 is a map sipwing, as of
August, 1938, the location of the home office and Tactory
of Lowe Brothers, and the location of its district offices,
warchouses and retail stores,

PLRAGRALPH SEVEN: For many years prior to end since

June 19, 1936, Lucas has bsen and now is engaged in the
business of manufacturing, selling and distributing
specification paint and paint produets. In the course

and conduct of its business, Lucas has been and now is
manufacturing said paint produets at its princiopal
manufacturing plant which is located in Gibbsboro, Kew
Jersey. Lucas ralntains and operaltes seven warehouses
locasted in ¥Yhiladelphia, Pa.; Boston, ilass.; New York City;
Chicago, Ill.; albany, W. Y.; Fittsburgh, Fu.; and Hichwond,
Va. Lucas, for convenience in selling and delivering its
merchandise, maintains and operates sales offices in the
first four of the herein naned cities in which its ware-
houses are located. Lucas euploys a substantial nuwber of
salesmen who call regularly on &ll classes of custouers.

The annual net sales of Lucas in the United states of

trade sale line paint products alons total spproximately
?23000,0003 Such products ere sold and distributed through

1} approximately 1500 authorized dealers, (2} approximately
160 dlstributors, (3} 3 chain lumber yards, (4) 10 wholly
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owned retall stores, and (5) other miscelleneous mediums.

Commission Exhibit ¢-3 discloses, as of Augusi,
1638, the locations of the sales offices, warehouses
end retail stores of Lucas,

PARACRAPH EIGHT: Each trade sale line paint
proguct menufactured by Sherwin-Willlems conforms as
nearly as possible to toe sbtandard which has been deter-
mined upon by Sherwin-Willisms for that particular product.
4s to any particular trade sale line paint product of
Sherwin-Williams, the entire output of such produet 1is
manufactured according to the same formulse, the processes
of menufacture and the finisned products sre substantially
identical and the entire output thereof Is of like grade
snd quality. Sherwin-Williams manufactures numerous
paint products of different formulae for different
consumption, such as, for example, exterior house peint,
interior house paint, enamels, varnishes, etc,, each of
which is a different product and a different composition.

Each trade sale line palnt product masnufactured by
Lowe Brothers conforms as nearly as possible to the
standard which has been determined upon for that psarticu-
lar product. As to any particular trade sale line . paint
product of Lowe Brotners, the entire output of such:
product is manufactured according to the same formulae,
the processes of manufacture and the finished products
are substantlially identical and the entire output thereof
is of like grade and quality., Lowe Brothers manufactures
numerous peint products of different formulse for differ-
ent consumption, such as, for example, exterlor house
paint, interior house palnt, enasmels, varnishes, etc.,
each of which is a dlfferent product and a dlfferent
composltion,.

Bachi trade sale line peint preduct manufactured by
Incas conforms as nearly as possible to the standard
which has been determined upon for that particular
product., As to any particular trade ssle line paint
product of Lucas, the entire output of such product is
manufactured according to the same formulae, the processes
of manufacture and the finished products are substantially
identical and the entire output thereof is of like grade
and quality. Lucas manufactures numerous paint products
of different formulaze for different consumption, such

FTC - SW - 000082
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s, for exuiple, extericr house paint, interior house
aint, enaitels, varnishes, etc., each of wihich is a
ifferent product and a different composition.

(=l

O

kach of the manufacturers wanufactures and sells
trade sale line naint products designed for like or
similar purposes. The trade sale line products of each
of the manufacturers are competitive with the comparable
trade sale line nroducts of each of the other manu-
facturers snd a dealer selling the trade sale line
preducts of one of the manufacturers in a gilven trading
drea often is in competition with a dealer selling the
trade sale line products of another of said menufacturers,

PiRAGRLPH WINm: In the course and conduct of their
respective businesses as aforssaid, the manufacturers
transport or cause to be transported soms of their paint
products, when menufactured, from thelr respective
factories aforesaid to their respeetive warehouses which
are located as hereinbefore set forth, in verious
states of the United wtabes, and oftentimes in states
other than the states in wiich their respective factories
are located and in which such shipments coriginated, ond
transport or cause to be transported their peaint products
from their respective factories aforesaid or frowm their
respective warehouses aforesaid to the purchasers thereof
located in the several states of the United btates and
in the District of Columbia, other than the states in
wnich their respective factories are located, and there
is and has been, at all times herein mentioned, a
continuous current of trade and commerce in said paint
products between the respective factories, warshouses
and distributing points of said manufacturers and
purchesers from each of them located in wmany and, &s
to Sherwin-williams, in all of the states of the United
States and the District of Columbia,

Sherwin-iyilliams advertises its paint products
nationally; Lowe Brothers and Lucas advertise their
products in a wore limited mamer. 4As & result of ssaid
advertising, Sherwin-williams has created a public
demand for its products throughout &ll of the states
of the United ~tates and in the Uistriet of Columbia,
and each of the other masnufacturers has created a
public demand for its products in seversl of the states
of the United <tates and, in some instances, in the
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Distriet of Columbia.

The manufacturers sell and distridbute their
respective paint products for use, conswiption or ressle
vithin the United States and in the District of Columbia,
in the seme states and places as and in competition with
various other sellers of paint products. Lany of ssaid
conpeting sellers distribute their products nationally
or in a number of the states of the United States, as
do the manufacturers, while many of said competing sellers
distribute their paint produets to customers locuted
alwost exclusively within the trading area or areas
cibraced within or sdjacent to the trading areas in
wpnich their factories are located.

The Sherwin-#illiams customers who sell at retail
are occasionally cawetitively engaged with each other
locally, are oftentimes caupetitively engaged locelly
with the customers of Lowe Brothers and/or of Luces and/or
cf one or more of the other subsidiaries of The Sherwin-
¥illiems Co. who sell at retail and are almost unifornly
coupetitively engeged locally with the retailer customers
of the competitors of The Sherwin-#Williems Co., in the
resale of said products, sald resales taking place in
every state of the United States and in the Uistrict of
Columbia, . similar situation exists as to the retailer
customers of Lowe Brothers and as to the retailer custcuers
of Lucas,

PiRAGRAPH TEN: Sherwin-4illiams, for the purpose
of selling and distributing its paint products, has
divided the territorial United States into six zones.
Conmission £xhibit A-5 is a map, in colors, which dis-
closes, as of august, 1938, the serritory embraced within
each of the six zones. ZFor cach zone, Sherwin-Jilliams
has published the prices that have been applicable from
time to tiwue, on sales of its paint products to dealers
in that zone (hereinafter referred to as "dealers list
prices®™ and whenever this term is used with respect to
Sherwin-williams, it shall be understood to refer to that
one' of the siz different deazlers list prices issued by
Sherwin-Jilliaws that shall be in effect at the tiiie and
that shall be &ppliceble to the particular situstion or
situetions under consideration), the differeatials in
nrices between the zones being sufiicient, as & rule,

- 10 -
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to compensate Sherwin-. illlams for the differences in
the average cost of freight between its factories and
its warehouses in the verious zenes, osherwin-iJilliems,
as a rule, ships its paint products to its custouers
f.o0.b. the warehouse nearest the custower, In all
cases where the customer buys & carload or truekloud of
20,000 pounds or more and recelives shiprent direct frouw
the factory, freight is allowed.

The dealers list prices herein mentioned, so far
as applicable to trade sale items, since Jdune 19, 1930,
have been subject to various discoubts, depending either
upon the total volume of Gherwin-Jillisms psaint products,
or certalin of thesi, purchused by one customer during a
specified period or upon the single order guantities
purchased by, and shipped to, one customer. Under the
"per order” discount plans, a customer was not denrived
of whatever discount he was entitled to receive upon
his single order purchase, although Sherwin-dilliams,
because of circumstuuces beyond the control of the
customer, had to fill his single order by two or uore
ghnipments.

Cn or about January 3, 1938, Sherwin-~.Jilliaws,
and siortly thereafter, Lowe Brothers end Lucas
coimenced to operate under a discount plen (hereineafter
referred to as the "1938 Plan") which was operative
from that date until on or ebout deptember 1, 193G.
The 1938 Plaq, briefly desceribed, was us Tollows:

To any customer who purchased in one order

for shipment &t one time less than 24 gallons 1/
of trade sale line paint products, no discount
was granted from the deulers list prices

(except a 25 discount for cash within 10

days from date of invoice); to any customer

who purchased such painb products in one

order for shipment at ome tiuwe to an

aggregate of 24 gallons or riore, the

following scale of discounts applied:

24 %o 45 gmllons &% of T dealers list
on entire order of
) such itens,
48 to 84 gallons 8/ off dealers list
on entire order of
such iteums,

;[’ Froaucts packaged und nriced by the pound were cal-—
culated ut the rete of 1 gallon to every 12 pounds.
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8 gallons and
cver

Carloads and
Truckloads {from
factory)

D. 3965.

10,2 off dealers 1list
on entire order of
such iteis.

140 off deslers 1list
on entire order of
such iteus.

The aforeuentioned discount was shown on the face
of the customer's invoice and the customer was billed
for the net price, after the deduction of the per order

discount.

Cn or about September 1, 1939, sSherwin-4illiaus,
and shortly thereafter, Lowe Brothers and Lucas, ceased
to operate under the 1938 Plun herein described and
coumenced to operate under a discount plan (hereinafter

referred to as the "1939 Plan"), pursuant to

which

discounts from dealers list prices are dependent upon
the annual volume of trade sale items purchased by a
custoner, with one excepvticn hereinafter noted.

the 1939 plan, as applied by Sherwin-williaus, a
customer purchasing less than 3500 worth of such

Under

products during & ysar receives a 5% discount from
dealers list prices. 4 customer purchasing rore than

+500 worth of such products during

an additional 57 discount.

of dealers list prices, less 5 of
reduced, osuch discounts are gilven

one vear receives

3uch & customer pays 95%

such prices as so
on tihe face of the

customer's involce. whelher a particular custoner is
entitled to receive the 5% or the 55 - 5% disccunt

is determined by ascertaining his purchases of trade
Unless it appears that

the customer's purchases of such products will be far
Sherwin-williams regulres o
xecuted contract by the customer that he will purcihese
from Sherwin-.jillisus trade sale line products in the
amount of 500 or more during the ccurse of tie year.

4 ocustomer purchasing in carloads or truckloads and
receiving shipment direct from the factory receives

a further 55 discount. .s to such & customer, the
present base price of 95 of deslers list prices is
reduced by 5% thereof wnd by a further 5% of tie net
figure thus obtained, to arrive «h ihe net prics
vinich the carload cr truckload custoser pays.

sule items in prior years.

in excess of {50 a year,

Under the 1938 Flsn and during all the time it was
in effect, it was the general policy and practice of

FTC - SW - 000086
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Shorwin-dilliams to sell its trade sale line paiat
producets to its dealers and Lherwin-Willizws sold such
products to such deslers, generally &t its deulers 1ist
prices, less whatever discounts may have been applicable
under the 1938 Plan. It is, and, sinece Lepteuber 1, 1339,
has been, the general policy and practice of Jherwin-
Jilliams to sell its trade sale line vaint products to-
its dealers and Sherwin-«illiams has, since oeptember 1,
1939, been selling and is now selliug such products to
such deulcrs, generally at its dealers list prices,
less whatever q1scounts are applicable under the 1339
Flan. :

Commission «ixhibits x-6 to 4-9, inclusive, ure
Sperwin-willisms Price Lists, 776, effective January 3,
1938, and contain deslers list prices Tor the first four
zones for the period the 1938 Flan was in effect. Cowais-
sion #xhibit &4~10 sets forth the Discount wehedule under
the 1938 Plan which was adplicable to said Frice Lists #76.

Commission .Jxhibits a-11 to A-14, inclusive, are
cherwin-williame Price Lists, ”77, effeetive Jepteuber 1,
1339, =nd contain dealers list prices for the first four
zones for the period during which the 1939 Flan has been
in effect. Cownission Zxhibits 4-15 to 4-16, inclusive,
set forth the discounts under the 1939 Plan wihich are
applicable to said Price Lists #77.

PARAGRAPH BELEVEN: The Lowe Brothers methods of
selling and distributing its paint products, so far as
concerns the establishment of zones, the publishing of
its own dealers list prices for each zone, the collection
of freight charges and the applicabililty of the 1938 aud
1939 Pluns to such dealers list prices, have been snd
are substantially the sawe &s those of Sherwin-:williwus,
with the followlng exceptions:

- 1. Lowe Brothers, in shipping its paint
products to its customers TFf,0. b. 1ta
warehouge nearest bthe custoaer,
it & practice to equalize tae frelght
charges with the freight charges appli-
cable froa that warshouse of &« sellsr
{or of another of said wanufacturers
or of one of the other subsidiaries
of The cherwin-.Jilliems Co.j waich is
nearest to the customer,

2. Under variations of the 1939 ¥Flan a«ppli-
cable to Lowe Brothers,

FTC - SW - 000087
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{a] 4 customer purchasing wore than 3500
wortii of trade sale line paint products
during a year receives a 10% disecount
from deslers list prices instead of a
5% = 5% discount;

(b) & customexr purchasing in carloads or
truckloads and receiving shipment
direect from the Tactory receives a
153 discount instead of a 5%-~5%-5%
discount; and

(e) hether a particular customer is
entitled to receive the 10% discount
is determined by averaging hls pur-
chuses of trade sale items over a
three-year pesiod, but as soon as
that average falls below 500,
the cluszification of such cus-
toer is changed to eliwinate
the discount to which a custouer
purchasing over 500 is entitled.

Under the 1938 Plan and during all the time it was
in effect, it was the general policy and practice of
Lowe Brothers to sell its trade sale line naint products
to its dealers and Lowe Brothers sold such products to
such dealers, generally at its dealers list prices,
less whatever discounts uay have been applicable under
the 1938 Plan. It is, and, since om or about September 15,
1939, has been, the general policy and practice of Lowe
Brothers to sell its trade sale line paint products to
its dealers and Lowe Brothers, since on or about
September 15, 1939, has been selling and is now sell-
ing such products to such dealers, generally at its
dealers list prices, less whatever discounts are anpli-
cable under the 1939 Flamn.

Commission Zxzhibits B-4 to B-7, inclusive, are
Lowe Brothers Price Lists, 731, effective Junuary 15,
1938, and contain its dealers list prices for the first
four zones for the psriod the 1938 Flan was in effect
and the discounts applicable thereto., Commission
£xnibits B-8 and B-9, inclusive, are Lowe 3rothers
Price Lists, 31k, effective July 1, 1938, and contain
its dealers list prices for the last two zones for the

period the 1938 Plen was in effect wnd the discounts

upplicable thereto., Comiission bxhibits 2-16 to B-13,
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inclusive, are Lowe Brothers Price Lists #32, effective
September 15, 1939, and contain dealers list oprices for
the first four zones for the period during wiaich the 1939

Plan has been in effect. Commission £xhinits B-14 and B-15,

inclusive, are covering letters which Lowe Srothers sent
to all of its dealers in the under and over 500 a year
class, respectively, &t the sume time that Price Lists
#32 were sent to them, on or about September 15, 1939.

PiEaGRAPH TWELVE: The Lucas methods of selling and
distributing its paint products, so far as concerns the
establishment of zones, tne publishing of its own deslers
list prices for each zone, the collection of freight
charges and the applicability of the 19386 end 1939
Plans to such dealers list prices, have been and are
substentially the same as those of Sherwin-wWilliaus,
with the following exceptions:

1, ‘The territorial United Stutes has been
divided into 4 instead of 6 zones;

2. ILucas allows freight to destination.
The paint products are shipped f.o.b.
the warehouse, but the customer is per-
mitted to deduct freight frowm the net
amount of the invoice; and

3. Under & variation of the 1938 Plan wppli-
cable to Lucus, cusiomers purchasing in
carloads and truckloads of 20,000 pounds
or mwore direct from the factory were
allowed a 12% rather than a 14% discount
from dealers list prices,

4. Under variations of the 1939 Plan anpli-
cable to Lucas,

- {a) The discounts allowed by Lucas are
based upon three different groupings
of preducts, as follows: On group 1,
discounts are 10, - 10, to custasers
purchasing less than ,560 worth of
such products during one yeawr, nd
105 - 10 - 5% to custoumers purchssing
more than (500 worth of such products

- 15 -
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during one year, and 10% - 105 - 5% -
5% on carload end truckload shipments
of guch products direct from the factory
to the purcheser. (n group 2 products,
the discounts are 5% to customers pur-
chasing less than 500 worth of such
products during one year znd 5% - 5%

to customers purchasing wmore than

$500 worth of such products during omne
year with an zdditional 5% oun direct
carload and truckload shipments of such
products. On group 3 products, there
are no discounts whatsoever;

{b} Discounts are granted upon the basis
of the total purchases of trade sale
items by a customer during the pre-
ceding year.

Under the 1938 Plzn and during all the time it was
in effect, it was the general policy and practice of
Lucas to sell its trade sale line paint nroducts to its
dealers and Lucas scld such products to such dealers,
generally at its dealers list prices, less whatever
discounts may have been applicable under the 1938 Flan.
It is, =nd, since on or about Septeuber 5, 1939, has been,
the generaul policy znd practice of Lucas to sell its
trade sale line paint products to its dealers, and
Lucas, since on or about Septewber 5, 1939, has been
selling, and is now selling, such produets to such
dealers, generally at its dsalers list prices, less
whatever discounts are applicable under the 1939 Plan.

Commission dxhibits C-4 to C-7, inclusive, are
Lucas FPrice Lists #R22-a to 22-4, inclusive, effsctive
January 10, 1938, and contain its deaslers list prices
Tor the four zones for the psriod the 1338 Plun was in
effect. Commission Exhibit C-8 sets forth the discount
schedule under the 1938 Plan which was applicable to
sald Frice Lists ,#22-a to 22-4, itclusive. Cownission
sxhibibs C-9 to 0-12, inclusive, are Lucas Price Lists
#23-a to 23-d, inclusive, effective september 5, 133G,
and contain dealers list prices for the four zones for
the nperiod during which the 1939 Tlun has Leen in effect.
Cermuission Exhibit ©-13 sets forth the discounts under
the 1939 Plan which @re applicable to said Price Lists
FR3-a to 23-d, inclusive,

- 16 -
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PLRACGRAPE THIRTEEW: The manufacturers sell their
trade sale lines paint products to a number of chain
or line yard lumber cowpanies. 4 chaln lumber yard
customer may operate from two to over seventy unit
stores. .

For the purrcse of granting and ellowing the
gquentity discounts under their respective 1938 rlans,
esch of the rmanufacturers customarily tresied zu order
from & unit store of one of its chain Jumber yard
customers in the saue way that it treated an order
from an independent dealer. If the order was Tor less
then 24 gallons of trade sale items, dealsyrs lint prices
were charged; if for more, the discount applicable to
the number of gullons ordered was granbed and wallowed.
However, for the purpose of grantlng end allowing such
alscounts, each of the mmnufactursrs treated all orders
received at one time from the maip office of & chain
lumber yard as a single order, elthough such coxgbined
order may have calleu for shipuents to a nuuber of
the unit stores of the chain. This privilege granted
chain lumber yard customers was koown asg "pooling".

The wechanics of ordering, invoicing, shipping and
pilling in a typical case of this sort ney be described
as follows:

sach of the unit stores of the chain that needed a
supply of pzint products would designate on the regular
crder forms of the particular manufacturer fro:i: vwhich
that chain was purchasing the amount, nuwb:r, sizes,
colors, ste., of the paint products desired by i%,
together with the raue and address of the unit store.

These filled in order forus wers sent by the unit stores

to the main office of the chain which in turn would forward
a nuaber of them at one time to the uanufacturer. The
nanufecturer would give, to all these orders wiich were
received at one time from one chain lumber yard custoser,

a single order nuuwber., This order nunber hould then be
plated by the manufacturer upocn each of the order forms
that had been executed by the various unit stores. The
mmnufacturer WOJld place after tihls order number the letters
4, B, C, D, B, ete., to designate the different unit stores
to which shipuents were to be made.

) Separate invoices were mude out by the .uamfacturer
o cover the naiut products listed on each one of the
crder forms which had been executed by the various

unit gtores. «my particular inveice wight cover
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only a very Tew gallens of trade sale liune paint
produets, but the guantity discount graunted, allowed
and showm on the face of each of such invoices was
that applicable to the caubined gallonage of such
products covered by &ll of the orders received fron
the chain lumber yerd customer at cne time. Fer
exasple, if the pooled order totaled over 84 gullomns
of trade sale items, the invoice covering the ten
gallon order of but one uuit store would grant, allow
and show on the face of such invoice a 10% discount
off the manufeacturer's dealers list prices.

The paint products ordered by the various unit steres
through their main office were then shipped by the manu-~
facburer to such unit stores at the variocus addresses which
appearsd on the order forms Tilled out by such stores. All
the invoice sheets which covered all the orders of &ll the
unit stores wiich had been forwarded to the manufacturer at
cne time by the main office of the chaln lumbser yard were
tnen sept to the wain office of the chain f'cr payment.
Thus, the main office of each chaln reesived detailed
informatiaon and detailed billing, regarding the separate
orders of its unit stores which together made up the
pooled order and regarding the individual shipments
nade pursuant thereto.

Commission Exi:ibit B-1&, consisting of 5 pages,
numbered 1 to 54, inclusive, contains true and correct
copies of filled out order Torms executed by the unit
stores of four of the chain lumber yard cusicmers of Lowe
Brothers calling for shipments tc one snd to more than
one of the unit stores thereof, invoices covering the paint
products so ordered, together with certain explanatory
matter. It is agreed that the evidence contained in
Exhibit B-16 with respect to ordering by, iuvoicing, shipping
to and billing chaip lumber yards, in cases where the msin
cffice ol the chaelin pooled the orders of its unit stores, is
trplecal and representative of all the evidence that might be
intToduced herein with respect to the mechanics of handling
the orders of all such custoumers by all of the manufacturers.

The pooling privilege herein descrived was extended by
each of the manufecturers, not only to all of its chain
lumber yurd customers, but also to every one of its custouers

- 18 -
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which owned, controlled or operated two or more stores,

Sherwin-Willlsms, under the 1938 Plan, granted snd
allowed to some of its chaln lumber yard customers a flat
10% daiscount off dealers list prices on all theilr purchases
of trade sale items, irrespective of the size of the order.
In such ceses, a separate order for a few gellons of such
products from & unit store of ome of such chalns sent dirsctly
to Sherwin-Williams was accorded the 10% discount,

The salesmen of the manufacturers in general devoted
spproximately the same amount of time 1n calling on,-servic-
ing and rendering sales assistance to a unit store of a chain
lumber yard customer as was spent on an Independent dealer
in the same territory whose per order and annual pyrchases
were approximately the same as those of the unit stors.

PARACRAPH FOURTEEN: For the purpose of granting
and allowing the quantity discounts under its 1938
Plan, Sherwin-Williams adopted the practice of accumu-
lating the orders of some of its distributors and
dealers, elther for s specified period, usually a week,
or for s time sufficiently long to enable the particuler
distributor or dealer to earn the meximum quantity
discounts for orders of less than cerload quantitles,
and has granted and ellowed to such distributors and
dealers, the quantity discounts appliceble to the
gellonage represented by the orders so accumulated.

For example, Sherwin-Willliams accumulated the
orders of its desler in Crystal Falls, Michigan, until
the orders received by it from him covered 84 gallons
of trade sale ltems; the 10% discount from deslers
list prices was then granted and allowed in involcing
and billing such desler on his purchsses of =11 such
items, Sherwin-Williams nevertheless customarily
shipped to sald dealer as often as it received orders
from nim, and irrespective of the size of the order.
This practice necessarily resulted in this desler
receiving a flat 10% off dealers list prices irrespec-
tive of the size of hls individual orders.

Further 1llustrating the presctice herein considered,
Sherwin-Willisms totaled the gallonage of all orders
recelved in a period of one week from anyone of some,
but not all, of 1its distributors and dealers in the
trading area known as "Metropolitan New York", and
granted and allowed to each such favored distributor and

~10a
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dealer on esch order the yuantity discount taat would
have been applicuble, bad such gallonage been covered
by one order for shipment at one time. Sherwin-
Williaws neverthcless customarily shipped or delivered
to its thus Tavored distributors and dealers in
Letropolitan lew York &s often as it received orders
froa theam, «nd irrvespective of the size of the indi-
vidual orders. In the cases of several of such favored
distributors and dealers, oherwin-willilams freguently
delivered to them as often us once a gay. This prac-
tice usually resulted in the favored distrivutors and
dealers receiving 10 off deulers list prices, irre-
spective of the size of the individual orders.

During the period that the 1938 Plan was operative,
neither Lowe Brothers nor ILucas accumulated the orders
of their distributors and dealers located in r.etropolitan
New York or in other trading areas with respect to
which Sherwin-iillieams adopted this practice.

PARAGRATH FIFTSEW: Lowe Brothers, from on or
before Januery 15, 1938, until on or about i.ay 6,
1940, maintained & warehouse in the building at
2063 H. 55th Street, Cleveland, Chio, owned by The
Clevelund Builders Supply Company {(hereinafter
referred to as "Cleveland BuildersY), a corporation
crgenized and existing under the laws of the Ztate of
Chio. Clevelund Builders, during the period aforementioued,
has been and is now engaged in Cleveland and envircens
in the ssle wnd distribution of paint products, &nd
has been wnd is itself a dealer in Lowe Srothers
products.

approximately three-fourths cof the paint products
which have been stored by Lowe Brothers in said wareshouse
huve been ultimately sihipped by Cleveland suilders,
pursuant to the instructions of Lowe Brothers, to
customers of Lowe Brothers, other than Clevelund
Buikders., The remaining pulat products stored oy
Lowe Brothers in sald warehouse have been withdrewn
frem tiwme to time by Cleveleand Builders and deiivered
by Cleveland Builders to its own cusbomers to whois
it has sold such products.

On or vefore the tenth day of each mouth duriug

the period that its 1938 Plan was in effect, Lowe
Brothers paid to Cleveland Builders, iu lieu of a
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fixed monthly rental for the aforesald warehouse &nd
for services perforied by Cleveland Builders, or its
employees, in connection therewith, & ccmuission eyual
to 103 of the total net anount of Lowe Brothers
paint products shipped ocub of seid warehouse to Lowe Srothers'
customers by Cleveland Builders during the ixumediutely-
preceding month. Payrent was made by credit mesorandum.
CGleveland Builders used this credit memorandul s an
cffset against the suns due Lows dreothers for vaint
nroducts purchased by Cleveland Builders and withdrawm
by it from the werehouse for its own account during ths
imediately preceding nionth,

Lowe Brothers guaranteed that Cleveland Builders®
annual coumissions would total not less than eignteen
hundred dollars (l800,00} & year. No couwissions
were paid by Lowe Brothers on Cleveland Builders' cwn
purchases of stock froin the warshouse. The cost to
Lowe Brothers of nrocuring warenousing services and
facilitises comparable to those furnished by Cleveland
BSuilders does not normally exceed 752 of the net
axount billed by it on all the palft preducts so
warehoused. It 1s agreed that the 10%» cammission
paild by Lows Brothers to Cleveland Builders was at
least an adequate payiment to Cleveland Builders
for the warehousing of «ll the »naint products which
were, from tiie to time during the aforeuwentiocned
period, stored in-said warehouse, including those
purchased by Cleveland Builders for its own wccount,
and for services rendered by Cleveland Suilders,
cr its employees, in connection therewith,

whenever Cleveland Builders received an order
from any of its own customers for any of the Lowe
Brothers paint products, it withdrew from the Lowe
Brothers warehouse sufficient paiunt »roducts to Till
said orders. Tickets were wmade out to cover cach
such withdrawal. These tickets showed the value at
dealers liut prices of the paint sroduets so withdrawn.
tnly rarely did an individual ticlet cover &4 cor wore
zallons of Lowe Drothers trade sale iteams; oftentiues,
& single ticket did not cover 24 gullons of such
products, Cleveland Builders made almost duily with-
drawals from the warehouse; occasionclly, wore than
cne withidrawal was mwade during one day.
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Zarly in each month, Lowe Brothers billed Cleveland
Builders for all the paint products withdrawn Trom the
warehouse by Clevelama Builders during. the preceding
month.

During the period that its 1938 Plan was in effect,
Lowe Brothers grented and allowed to Cleveland Builders
a flat discount of 12% from deslers list prices on
gll its purchases of trade sale items. This discount
was arrived at by estimating that, if Lowe Srothers
had not had a warehouse in one of Cleveland Builders!
buildings, & purchaser of the guantities custouarily
purchased by Cleveland Builders would ordinurily
rurchase 50% in carload yuantities and the rewaining
505 in &4 gallons or greater L.C.L. guantities. During
said period, Cleveland Builders purchased snuually
from Lowe Brothers at dealers list prices between
$10,000 and $11,000 worth of paint products. (in addi-

tional 7% percent discount on such purchases was also
cranted and allowed on the theory that, with respect

to one-half of its purchases of such products, Clevelund
Builders acted as a distributor. OIuch discount is not
here material and this stipalution does not purport to
cover the Tacts with respect to it.)

. Gealer's paint inventory will norusally averase
botween 25% and 50 of his aunual purcaases., Iin other
vords, & dealer does not normally turn over his neint
stock more freguently than four times & year.

Cleveland Builders, during the period the 1938
Plan wes in effect, was in coupetition in Cleveland
and environs with the custouers of Sherwin-willisaus,
with the customers of Lucas and othsr subsidiaries
of The Sherwin~@Willisms Co., and with the customers
of the comnetitors of The vherwin~williams Co. in
the sale and distribution of paint products.

Commission Zxhibit B-17, consisting of seven
peges, numbered 1 to 7, inclusive, containg a« record
of the paint withdrawals by Cleveland Builders from
the Lowe Brothers warehouse for the uwontis of July to
December, 1938, inclusive, the ticket number covering
each such withdrawal, the date therecf, and the deslers
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1ist prices of the paint products so withdrawn, together
with the total amounts billed for the paint withdrewn
during each of such months. Commission xxhibit B-18,
consisting of 6 pages, numbered 1 to 6, inclusive, are
invoices covering paint products ordered by Cleveland
Builders from Lowe Brothers and shipped by Lowe

Brothers from its factory in Dayton, Chio.

PARAGRAPH SIXTEEN: In addiftion to the per order
quantity discounts eppliceble under their respective

. 1938 Plans snd generally available to all purchasers

Trom them and the volume discounts and carlocad or
truckload quantity discount applicable under their
respective 1939 Plans and generally available to all
purchasers from them, the manufacturers have regularly
and customarily granted and allowed and are now grant-
ing and allowing functional discounts to customers who
have cualified as jobbers, wholesalers or distributors.
It was, at the time of the issuance of the compleint
herein, the established policy and practice of the
manufacturers to grant end allow functional discounts
only to jobbers or distributors and to such dealers
that perform the funciions of the jobber or distributor,
and only in the latter cases, to the exteat that such
dealers perform such functions. I% was not, at the time
of the issuance of the complaint herein, the policy or
general practice of the manufacturers to grant or

allow functional discounts on paint products which were
resold by distributors or dealers (1) directly to
regular or oceasional consumers or {(2) indirectly
through retail branches, owned or controlled by the
distributors or dealers, to regular or cccasional
consumers. :

Sherwin-%illiams does not have any customers who
operate exclusively as distributors, but does grant
functional discounts to some of its dealers who per-
form-the functions of a distributor; that such dis~
counts, depeading upon the services performed by the
distributor, vary from 5% to 12%%, elthough they
customarily ewmount to 73% or 10%. Sherwin-williiaums,
as & rule, requires its dealers ascting es distributors
to subilt statements after the end of each moanth
showing the total sales at dealers list prices iade

FTC - SW - 000097
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to other dealers during the preceding month, ¥rom
such total salee, Sherwin-ifilliems deducts the ais-
counts that bave been received by the reporting
deasler with respect to the purcheses woich have been
50 resold. The applicable percentage functional
discount is then applied to the net amount thus
obtained to ascertain the sum due the reporting
dezler as a funcitional discount for that month,
Sherwin-williams then issues a credlt memorandum
to the reporting dealer covering the functional
discount so allowed for such month.

Lowe Brothers, during the period its 1938 Plan
was in effect, allowed e maximum functional discount
of 15% to its distributors. In the case of dealers
performing all of the functions of a distributor,
the functionel discount, as a2 rule, bore the same
- ratio to 15 ss the percentage of the dealerts dis-
trivutor business bore to his entire business. The
functional discount, as a rule, was granted and -
allowed on the face of the invoice and was based
upon the gross dcllar value of the dealer's purchases
at dealers list prices and prior to the deduction of
the per order quantity discounts, Sinee its 1939
Flan has been in effect, Lowe Brothers has sllowed
& meximum functional discount of 17% to its dis~
tributors., The functional discount is now besed
upon the net amount of the dealar's purchases b
dealers list prices, after the deduction of the volume
or cuantity discount.

Luces, under the 1938 Plan, allowed and now
ellows, under the 1939 Plan, a maximum functionsl
discount of 15% to its distributors. In the case of
dealers performing all of the functions of a dis-
tributor, the functional discount, as a rule,
formerly bore and now bears the same ratio to 15 as
the percentage of the dealer's distributor business
bore or bears to his entire business., The Tunctional
discount, as a rule, was and 1s granted or allowed
on the face of the invoice and was and is based upon
the net emount of the dealer's purchases at dealers
list prices, after the deduction of the cuantity or
volume discounts.
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PARAGRAPH SEVENTEEN: During the time that both
the 1938 and 1939 Plans have been in effect, Lowe
Brothers, as a rule, has accepted and now accepts the
statenents of its dealers as to the percentage thst
their distributor business bears to their entire
business. Ag a result of this method of computing
and paying functional discounts, however, a substantial-
number of Lowe Brothers dealer-distributors have been
receiving functional discounts with respect to & sub-
stantial portion of the trade sale ifems resold by
them to regular and occasiocnal consumers, either -
(1) directly or {2} indirectly, through retail branches
owned by them.

A1l of the Lowe Brothers dealer-distributers
who receive functional discounts on trade sale item
purchases which are resold to regular and occasioasl
consumers, either (1) directly, or {(2) indirectly,
through retail branches owned by them, are occasionally
in competition with other Lowe Brothers dealers, are
frequently in competition with the dealers of another
of said menufscturers or of other subsidiaries of The
Sherwin-Williems Co., are almost invariably in com-
petition with the dealers of other sellers, and are
not infrequently in competition with the dealer~-
distributors, either of Lowe Brothers, or of ancuther
of seid manufacturers, or of other subsidiaries of
The Sherwin-Williams Co., or of other sellers,

PARAGRAPH EIGHTEEN: “When Luces adopted its 1938
Tlen, all dealer-distributors were reguested to submit
invoices or certified statements each month showing
the sales of trade sele items to other dealers during
the preceding month. Some of the dealsrs complied;
others said théey would not do so, As a result, the
compeny adopted two forms of distributor agreements,
the first {(yellow) being signed by all distributors
who were willing to submit invoices or certified
statenents each month, the second {white) being signed
by those who would ac¢ no more than certify the
percentage of their business transected with retail
dealers, Commission ZIxhibit C-l4 end C-15 are true
and correct copies of these two forms of distributor
sgreements. It is agreed that practicelly 211 Lucas
distributors have signed only the white contract,
Exhibit 6-15, and, during the time that the 1938 and
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193¢ Plans have been in effect, have received functional
discounts from Lucas on the basis of the representstions -
contained therein. As a result of this method of
computing and paying functionel discounts, a substantial
number of ILucas dealer-distributors, have been

recelving functional discounts with respect to a
substantlal portion of the trade sale items resold

by them to regular and occesional consumers, elther

(1) directly, or (2) indirectly, through reteil branches
owned by them,

All of the Tmcas dealer-distributors who receive
functional discounts on trade sale item purchases which
ere resold to regular and occasional consumers, either
(1) directly, or (2) indireectly, through retsil branches
owned by them are occesionslly In competition with the
other Lucas deslers, are frequently in competition with
the dealers of another of seid menufacturers, or of other
subsidiaries of The Sherwin-Willlams Co. are almost
invarisbly in competition with the dealers of other
sellers and are not infrequently in competition with the
dealer~dlstributors, either of Luces, or of another of
seld manufacturers or of other subsidiaries of The
Sherwin-Williams Co., or &f other sellers.

PARAGRAPE NINETEEN: Ali of the prices and discounts
on said prices of the manufacturers have been made in
the course of commerce, :

PARAGRAPH TWENTY: The effect of the discriminations
in price, set forth 1n Parasgraph Thirteen to Fifteen,
inclusive, hereof, has been and may be substantially
to lessen compstition with the respondent or respondents,
as the case may be, intheline of commerce in which they
are engaged; to injure, destroy, or prevent compsetition
with the respondent. or respondents, as the case may be,
and to injure, destroy or prevent competition with the
customers of said respondents who recelved the benefit
of such discriminastions.

It is agreed that any and all admissions of and
agreements as to facts msde in this Paragreph Twenty by
the respondents are solely for the purpose of this
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proceeding, the enforcement or review thereofAin the
Circult Court of Appeals and for any review in the
Suprems Court of the United States.

Deted this 4 A day of A< 4., 190.

FEDERAL TRADE COMMISSION

AR
By Vi // 4
. o heliey, el "vounsed,

Davies, Riehberg, Besbe, Busick
and Richardson,

ttor for Respondents.
¥ f s
i

APPROVED; December 6, 1940

FED! TRADE COMMISSION
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