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¢ 35-235!

COMMENCEMENT AND LIMITATION QF ACTIONS

(3) The limttations contained in subsection (1), (2), or (5) of this section
shall not be applicable to indemnity or contribution actions brought by a
manufacturer or seller of a produet against a.person who i3 or may be
liable to such manufasturer or seiler for all or any portion of any judg-
ment rendered against & manufacturer or aeller.

{4) Notwithatanding the provisions ¢f subsections (1) and (2) cf this sec-
tion. any caute of action oy ¢laim whieh any person may have on July 22,
1878, may be brought not later than two years following such date.

" (6) Any action to recover damages based an injury allegedly resulting
from exposure to ashtestos composed of chrysotile, amosite, crocidolite,
teemolite, anthrophyllite, actinelite, or ahy combination thercof, shall be
commenced within four yeara after the injured persen has been Informed
of discovery of the injury by competent medical authority and that such
injury was caused by exposure to agbestos as deseribed herein, or within
« fout years after the discovery of facts which would reasonably lead to such
discovery, whichever is sarlier, No sction commenead under this subsae-
tion based on the doctrine of striet liability In tort shall be commenced or

maintained against ary seller of a product which is alleged 1o enntain or
possess & dafective condition unreasonably dungerous to the buyer, uger,
or consumer unlees such seller is alxo the manufacturer of such product or
the manufacturer of tha part thereof claimed to be defective. Nothing in
this subsection shall ba construed to permit an action to ha brought baged

on an infury described in this subsection dissavered more than two years

prior to Auguat 30, 1981,
Bouresr Laws 1078, LB 668, § 2; Laws 1981, LB 235, § 1.

Tine period: for beinging su't are extended
by eevtion 86-215. Lawason v, Ferd Motor Co.,
225 Neb. 128, 408 N.W.2d 258 (1087).

The statuts ol reposs applicable to the manus
facturer of un Mlegedly dafective producs Is
contained in this ¢ection and heping 10 run
when possession cf the product Is firsy selln.
quished for ultitnate yse or cotwumption, not
whan {¢ Is first gluted into the ream ol come
merow by the manufecturer, Witherspoun v.
Bag;; Conaty. Co., 218 Neb, 117, 332 N.wad 85
(1988).

One who wronglully conceals » miaterial Fact
neceassry W the ateruval of o causa of sction
ageingt him, and guch ¢cnceaiment eauses the
epposite party wo dalay the Nling uf suly eainut

avall himyell of the statule of limitations as 8
defanse. MacMillan v. A H Robins Ca_ 217
Neb. 339, 349 N.W.2d 889 (1984).

Thy 4d.year statuls of Jimitations beginz to
run on the dete on which the party who holds
the causp of action dixeovers, or in the oxercice
of veadsnablo diligeneo shonld hinve dicevercd.
the exlutence of the Injury or dumage. Copdun
v. A, H- Mbln! Co 11 2]7 N"b- 50. WY .\'.W.?d 62
{1984},

Regarding an infoal's cause of actlon for
produrts Mahility. sectlon 28,213 tolls the set-
ute of limitetions econtained In subsection (4) of
thix rection, Macku v. Dreckstt Products Co.,
815 Newo. 176, 343 N.W.ad 58 (1984).

28.288. Ropoaled. Law? 1086, LB 529, § &8.
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» 241 NEBRASKA REPORTS

Regarding 2claim of prejudioe from an instiuction given 0T 2
trital courts refusal to give a tendeaed instruction, the
instructions given must be read conjunctively rather than in
isotation. If the instructions given, when taken as a whole,
coreectly state the law, are not misleading, and adequately
cover the issues submissible to a jury, there is no prejudicial |
error ooncerning the instructions necessitating 2 reversal. Raw
v. Cityof Lincoln, supror. ’
ﬂweplaintiﬂ'has failed to show that the instruclions given m
the | jury, when taken as a whole, were misleading, contained
incarrect statcments of law, or fatled 10 cover the ssucsof the -
casc. Theplaintiff was not prejodiced byﬂlctna!oonrt’srcfusal-
to instruct on fturedamages.
Astolhcplanmnﬂ"smmmﬂmtheeﬁdmoelsmsuﬂ‘mmt )
to support the jary$verdict, this court has stated:

A civil jury verdict will not be disturbed on nppea!
uniess clearly wrong. .- . A verdictis mot to be sct aside
where the evidence is in confiict or where reasonable
minds may reach different conclusions or inferences, asit
iswithin the jury's provmcewdende issuesoffact....
cea Itisfortheiury. astﬁerofﬂnfact:.tomo!ve B
. conflicts in the evidence and 1o determine the weight and
- credibility to be given to the testimony of the witnesses. ...<
Ckedron Energy Corp. v._First Nat. Rank, 216 Neb. 173, IQ.

459N.W.2d 718, 727 (1990). i
Fusthermore, apﬁveﬂllctw‘ﬂ nolbemndonappal
as inadequate unless it is so clearly againgt the weight and
reasonableness of the evidence and so disproportionate to the
injury proved as to demonstrate that it was the result of
passion, prejudice, mistake, or some other means not apparent -+
in the record, ot that t!njury'dismgardeddweudmocormlcs '
oflaw. Bayv. Hm.ZZGNcb.SZl 412N.W.2d466(l987}. R
The evidence in this case joustified the jury’s award to lhc
plaintiff because shie had not complied with the requiramentsof - - -
the defendam bencfit contracts and later abandoned her ~ -
employment. The plaiatiff was not eligible for health insurance
‘benefits until she was examined by-the defendant’s physicim. -
When the defendant offered the plaintiff a teaching positiei on
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GE RADKE v. H. C. BAVIS SONS" MFG.CO. - n~
B Cieas2CINb. 2 ‘ '5
August 18, 1983, she refused to consides the offer. The jary &

. couldreasonably concludethat the plaintiff ]mdabandmed her -

.7, employment with the defendant and was not entitled to any N
DN hrrtherbencﬁtsnnderhermnh‘actofmmloyment- R O 3
L me]ttdpna:maf‘”xrmd. o lenpese s
4 - I:AvmeMeD.- ¢ X
L GRANTJ..notp'aﬂn:lpa:mg. I Lt =
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’I‘Enm'R. RAIJKE.APPELMN‘I‘,\’.H C.DMSSONS‘

BOARDO?REGNISOFU(EUWWOFNEBRASKA.AMLIC
. BODY CORFORAYE, AFFELLEES.
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mm&mmdmmm&mmw .
" found in tieh. Rev. Ses_ EKMMMJB-!“MMM -
Process Clause. 1he BEqma] PraectionClowse, wﬂummusﬁﬁudﬁ:
th’uhorU.S.Conmumns.

Appalﬁumtbe!):sthom for Lanmster Comty-l-?am. -

° ‘u.-’ b .
o jL.. -PeRCURIAM, - - 2oam s

...

=t _ﬁcvers&.ﬂmdeC..fompp:ﬂmt.
' '-..Z-'- MarkR.Sduu‘denmlLO!son.ofSchm;d,Mmy ;

-

. Gnmandl'-‘mmmmu N SR PN B A

Thrs:saavilsmtmwhlchtheplamufl‘-appcﬂaﬂ.'f&ryn-:_ d
£#Radke, secks damages foc injuries allegedly sustained when he™ 3 §

an-nmJnge.Atﬁrme_é. — NN S

. Wi!bunA.W‘:dand.of’lheH&kyWicland[awF‘m.a '.
" oa brief, Anne E.. Wincer, of Bmckner O'Gan, Keating;
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*‘{ell into a mixing machine dwgnui and manufactured by ths -



(1991), the court reasoned that
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n " 241 NEBRASKAREPORTS RADKE v . C. DAVIS SONS* MFG.CO. n: n
- - - Chozas MIMed, 21 ' *é
defendant-appdice H. C. Davis Sons” Menmfactrring Co., Inc. death, or damage was first sold or lcased foruse or Y
g{eing;hsa)s;zhnzmndddgzm tl?;;g::?:m‘:: C - i’ 'l‘h?r;mmgcsmwmm mcfactﬂrat lhnsmmvo(vcsar 3
ms.h_ro f . : - -_-'?' p u ’ ©
omin o ke conpensaion beiapudbythe - L produn Fabity acion,’ e Neb Rev S 52521100 8
unIvessity plaiti ¢ sssue . g .. (Reissve , NOt e peti sepase began to rum i
. 3988), y ~ June 1966, see Witherspoon v. Sides Corstr. Co., 219 Ncb. 117, @
The plaintifis negligence and strict liability theories of ,';Q =362 N.W2d 25 (1985) (statuic  of rcpost applicabk to zn <
Texavery are both premised upoy HL. C. Davis’ fallurcloequip . - ";5 gllcgedly defective product begins to run whenpossession of the

ﬁl\;l;:it]er ;qv:mmn with certa o safdty features which would -~ 7 croduct i first relingmished for ullircate use or consumeption; E‘
al y prevenied the accident. H. C. Davis filed a 13 ‘rot when it is placed into-the stream of commerce by :the i
motion for ssmmary. judgment which the tyial court sustained S nanufacturec) Instead, the plaintiff bases his appeal so!dy on gj
based upan Nebraska’s 10-yearstatute of repase for products = t5e alleged uncomnstitutionalityof § 25-224(2). IR A .
mitym:mcb. Rev. Slat § 25 224¢2) (Reissoe 19489). :_ }bégl‘;lmmthg § 25—22;(?]:0:::? th;:‘ Du;dl’moe&*iu s ’ =
. appey s an 1on Clauses raska B =
Conttitutions, NMzb. Const. art_ I, § 3,.aad are. 11, § 18, and o

-FACTUAL BACKGROUND gy
On November 20, 1984, during the cou-seof his employment - U.S. Const.amend. XIV, aswell asthe ommunsprqmonof {é

in 2 work-siud . the Nebraska Constitution, Neb. Const. a1t §, § 13.Recently;

y program at the Univesity of Nebraske a8 .) , O -
- tais court considered andrejocted the same argumients., TP |
Lincaln, the plaintiY fell into a *Davis Precis’on Mix Batch . % Yn Spitker v. City of Lincola, 238 Neb. 188, mnlwza 546- =
Mixer, Model No. S-20," designid and mamuifactared by H. C. i ' - - 2

Davu.ﬁephimiﬁbmmmnndcdmbcshanmd .
agitatoc paddics that use of an muyknclmdlm required to =
extricate him. ]

The universily purchased twe model $-20 nmmg mchmcs .7
from H. C. Davis fn. 1966, which machines were dictivered on :

“[tThe imomanity afforded Ixyas:amtcof mposc:sang:u:
-. . which is 25 valuable to a defendant as the sight to recover -
A ma;dgtw\tuwaplam the two are but diffarent
.. sides of the same coin. . . . These are substantive rights

ol

June 8-and-21; respectively. Thae is no ecotd of Ho G Davis
scilicg lhcummyany other nmiixersthan the twd £old in 1964,
From this evidénce H. C. Davis concludes; ani the phintiff

vecogrized— by—Ncbmsm—hw—md—protcctod—by—ns—'——’_
- Constitution? . B
N. at 191, 469 N.W.Zd at 548 qnotmg Givers v. Am:?:or

I

- _does not contest the condusion, that- themixer-irrofved in the
November 20, 1984, accident s one of the ivo. sold to the -
unm:myml% . -

(I)NS'ITI‘U‘I‘IONALI’I‘YO‘ 8 25-2242) < T YR
Szction 25224 @)provides: . - el
TRy Natwithstaoding sutsectioa()) of s acticn or any other . ;
i HELAY ProVAGN (010 ensa ey prdict Balitay
¥is SCON, except one governsd by seston 2-725, Uniform
Commerdiai Code or by subsection (S) o7 t}us section,
shall be commenced withis ten yems after the dafe when -
the product which allegedly causer the pursonal injury, -

RPacking,. 237 _Nicb. 555, 466 N.W.2d 771.(1991).- Becausé “the:
Icglsldnmufmtqmwaboﬁshnglﬂssolmgmm .
vested right is disturbed,™ and the plaintiffs faited toshow that
tae 10-year repose peridd iscither onreasonatle or arbitrary, we
tplreld the constitutionality of § 25-224(2) int that case. Spitker,-+
"238 Neb. at 192, 259 N \V.Zdatm 'Ibday,we adhere toour
;:rmousdeclson. .
Semmary judgment js proper whcn the evidence i »
acord discloses that there is no genvine issue of material fact ; :
and the moving party is entitled 10 judgment as a maticroflaw.. - -
West Neb. Gen. Hosp. v. Farmers Ins. Exci1,; 239 Ncb 281,475
H.W.2d 901 (1991). Having resolved the lepal issucs adwrsdylo

T
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- : , Y arch 1961 On Dctober 1
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$ 35224 COURTSE: CIVIL PROCEDURE

w:rranty on Improvemsnts t0 real property orbufrd on any alleged dafi.
ciency in the deslign, planning, nupervuion'. or absesvation of construction,
or eonstruetion of an jraprovement to real pmpcrty shall be comwmenced
within four years after any aileged act | or nmlssion eongtituting such
breach of warranty er deflciency. If such cause of aouon is not discovered
and could not b reasonably discovered wx:hm such four-year period, or
within one year preceding the expiration of Euch‘four-year pericd, then
the eause of action may be commenced wtthln two years {rons the date of
such discovery ar from the date of dmcovery of feqts which would reasan-
ahly lead to such discovery, whichever is muers In 10 svent wmay any
antion be commenced to recover dnmml for an slleged braach af were
ranty on improvements 1o real property or dlﬂc!ency in the dmigs, plar-
ning, supervision, or observation of eanstruct!an. or conatruction of an
impmvement to real property more than ten yerrs beyond the time of the
act giving rise to the cause of sotlon.

Houreor Laws 1676, 1.B 495, § 1.

Undar tha discovery prineiple, a csute of
azlon aetiucs And Lho 2.Yasr discovery prirvie
wlon of thixsedilan bigting to run when there hag
oan lissovery of Tocin wonstituting e badlk of
the cituuy uf setlan ny the existence of facts sufs
liotent 1o But » paraon of ardinary intelligenoo
and prudeace on inquiry which (f pursusd,
weuld lead to the diseovary, Itls not necemsary
that the plaintiff have knowisdye of the sxact
naluse or saurse of the problem, but only
knnwledge that the problm wxlytad, Besrd of
Regentsv, Lusder Conntr, Co., 230 Nab. 854, 433
NAY.24 413 (1950).

Uinder this sectlon, n enuse of agtinn satmuer,
and the stafute of Hmitations hegins 10 run,
when theva has been discovery of Incts sanatl
tuting the tarls of the cause of actian or the
axistonce of fasts quificlent fo put a person of
ordinary Intelllgance and e¢ on inquiry
which, If pursued, would lesd 1o the discovary.
Smith v Bullw Masid. Co,, 330 Mok, 734, 438
N.AV.2d (93 (1388,

The :o-m.-psmd of repnse cantained in this

285.224.

Actiong on product lability.

tection s eonstitutional, Willlwins v Kingery
Gnmlr Co., 223 Nab. 235, 404 N.W.2d 32 (1881).

Thix section Applies to an action in tort for
porsonal lnjuﬂu eauzed by thn asgligont eone
structian of o athbing. - Willlpme o Kingery
Carite, Ca., 225 Neh, 134, 404 N.W.2d 82 £1887),

The pariced of; repose spplieatln to 2 ganeral
conrsetoria found tn Fhis swction wd Logine w
ntm whmw mlm etion 'é: :lh. cé;u::‘tm cas ee;i:‘
pisted, Wit poon ¥, “ P &0y
Nab/ 117, 362 N.Ww.24 38 (1083),

Whera the plaintiff kuew of & leshy poof
groblem mare than faur yesrs hefore bringing
Ault|ihe caue 81 astlon wan barred. Kearney
Clinio B'dy. Corp. v. Waaver, 31} Neb. 498, 319
N.W.2d 83 CL683),

Tha statute of limieatian for an sctlon based
on allegrd deficlencict {n impravements 10 real*
property does not run during the time when thu
platatie ihly eauld not diea
sisience of the causs of actlon. Grand h!ln
Gehanl Dist. #2 v. Calotex Corp.. 203 Nab, boy,
279 N.w.23 GO}

(J) All produst Mability

actions, except one governed by subsectiuu (5) of this soction, shall ha

commenced within four years next after the date
‘injury,.or damage complained of oceurs.

on whick the desth,

(2) Notwithstanding subseotion (1) 0f{this section or any other statu-
tory provision to the contrary, eny produst lubzmy action, except one gav-
erned by seation 2-725, Uniform Commercial Codu or by subaection (5) of
this section, shall be commenced within zen years atl,er the date when the
product which allegedly causad the. pemm! infury, dewth, or damege was
first sold or Jeased for use or consumption,

336
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