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COURT BATTLES LOOM OVER
OSHA'’s ASBESTOS STANDARDS

Under the pew a tandards, “regulated
areas’ mus! be established where expo?ﬁs??s'w
above the PEL. Only authorized persons weari
respirators are permitted in regulated areag. Eat-
SHA will be in Federal court this fall i i niking, chewing gum or tobacco,
trying to light off challenges from la- and applving cosmetics are prohibited in regu-
bor and industry to its recently re- latedareas. Ingeneral industry and construction,
vised asbestos standard for general in-  signs must be posled lo demark regulated areas.
duslry and its new asbestos standard for the con- I asbestos removal, demolition, or renovation is
struction industry, being performed in a regulated area in construc-
Under the two final standards. which were tion. enclosures with negative pressure must be
announced in June and became effeclive July 21.  employed to assure that asbestos cannot escape
the permissible expasure limit {PEL)for asbestos  to unregulated areas. The construction standard
is 0.2 fiber per cubic centimeter over an eighl- also requires that a “competent person,” one ca-
hour time-weighted average. a tenfold reduction  pable of identifyving asbestas hazards and with
from the 2.0 fiber/cc PEL which had been in autharily to lake prompt corrective action to a-
effect since 1976. OSHA had proposed either a bate such hazards, be named to monitor compli-
0.2 0r 0.5 fiber/cc PEL in 1984. ance with the régulated area requirements. The
The standardsalsoestablish a 0.1 fiber/cc*3c- \construction standard provides exemptions
ion level” which triggers a series of medical }from the regulated area requirements for small-
monitoring. employee training, and other re- Jscale, short-duration operations.
quirements. The standards da not include short- / Both the general industry and construction !
term exposure limils. standards require emplovers lo provide workers
OSHA’s old asbestos standard applied to all exposed above the PEL with protective clothing | .

Q industries. The new general industry standard and ensure that it is used. replaced, stored. dis- L=
Nash: OSHA

appliestoall industries excepl con iop, The posed, and laundered properly. Change rooms, Na
J “Hew construciion standard for asbeslos, the first showers. and lunchrooms must also be provided {::in‘:ha

By‘ Richard M. Kendall

health standard issued strictly for the construc- when exposures exceed the PEL. significant risk
tion industry, covers new construction. general In general industry, emplovers must perform of injury from
building renovation. asbestos abatement, de- inilial moaitoring of employees who are, or may asbestosor0.2
molition. and contracted maintenance oper- be expected to be. exposed to asbestos above the fiberfec.
ations. action level: no initial moniloring is required if
Both standards generally require that employ- the employer. using objective data, has deter-
ers use engineering controls. where feasible. and  mined that there are no asbestos exposures at or
work practices to reach the PEL. In some sanding above the action level. Subsequent monitoring
and grinding operations in general industry, res- must be done with a frequency tied to the expo-
pirators may be used if feasible engineering con- sure level, and in no case may monitoring inter-
trols fail to reduce exposures to below 0.5 fiber/ vals be longer that six months for emplovees
cc. Emplovers are no longer permitted to rotate  whose expasure can be foresecn ta he above the
workers in and out of asbestos-exposed areas asa action level. In construction. monitering of as-
/ means of achieving compliance with the PEL. bestoslevels must be done dasty when exposures
Both standards require employers to provide re-  are above the PEL. but monitoring car be dis-
spirators to emplovees where feasible engi- pensed with in regolated areas where workers
neering contrals are insufficient ta reduce expo-  wear supplicd air, positive pressure respirators.
sure levels to the PEL. to maintunance workers, AnTuatmedical surveillance is required in
ﬂ and in emergencies. Where respiratory protec-f generalindustry where employees’ exposure ex- )
tion is necessary, the level of exposure deter ceeds the action level In construction, sur-
1 mines the type of respirator that mnst be proyy ceitlance s required when workers are exposed

vided. above the action level for 30 or more days per
e sttty
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AFL-CIO’s Seminurio
said the union supports
EPA’s proposal to

standard before the U.S. Court of Appeals for the
District of Columbia Circuil, and the AFL-CIO
Building and Construction Trades Department
filed a petition for review of the construction
standard before the same court.

The AFL.CIO said that after wailing for a de-
cade for a revision of the asbestous standard, “as-
beslos-exposed workers deserve a stronger stan-
dard.” The union pointed out that, even with the
tenfold reduction in the PEL, seven of every 1,000

workers exposed to asbestos over a working life-
time will die of chronic exposure-related dis-
eases [OSHA, in its preamble to the new stan-
dards. had stated that the 0.2 fiber/cc PEL lelt
exposed workers at a significani risk of incurring
asbeslos-relatled disease, but the agency said that
a lower PEL was infeasible.). The union had

U.S. trade group, sought review of the standards
Lefore the U.S. Court of Appeals for the Fifth
Circuit in New Orleans. Governmenl Affairs
Counsel Kenneth Nyquist said AlA believes ac-
curate monitoring of asbestos exposures et the
0.2 fiber /cc level is not technically feasible and,
therefore, will pose compliance difficulties.

The Asbestos Institute (Al}, a Canadian non-
profit organization funded in part by Canada’s
asbestos mining industry, petitioned to inter-
vene in the AIA case. Al President Gary Nash
contends thal in formulating the standards,
OSHA did not meet its court mandate of estab-
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phase out GSbGSl'os use sought & 0.1 fiber/cc PEL during rulemaking. .{:,'_',
because OSHA's new The union also criticized OSHA's failure to 'm' e

include short -lerm exposure limits(STEL)in the .

standards leave workfa rs standards. “This means workers who are in- ;,,.
atrisk. | volved with ashestos removal and maintenance as

| operationscan be exposed to high levels of ashes- H.

- K tos in jobs of short X:ralion with no protection i
ear, or if they wear negative-pressure res- required,” the union complained. Sheldon Sam- 7
pirators. ° . uels, the Industrial Union Department's direc- @
—~Fhrenew asbeslos standards also require de- (o health, safety. and environment, in decrying . 2
tailed annual training and educauo_n PIORraMS |he exclusion of a STEL, argued that peak asbes- '
for workers oxposed above the action level to (o exposures permitted under thestandardscan .-
warn them of asbestos hazards and inform them v orwhelm the body's natural defense mech- Y
aboul safe work practices. Material safety data gnicms putting workers at extreme risk. re
sheets, as prescribed in OSHA's hgzard commu-  gamyels did, however, express gratitude to T
nication program, are to be used in the training gecretary of Labor William Brock for moving the I
and education programs under the asbestos stan-  spestos standards out of the Office of Manage- "
dard. Warning signs are required in regulated ment and Budget (OMB) where it had been P
areas, and warning labels must be affixed to raw |54ged for some time. The budget office is ac- ‘{:
materials, containers, scrap, debris. and prod- ) sed by some critics of trying to delay release of o
ucts containing asbeslo§. Employers perform}ng the standards and to unduly influence their con- o
asbestos work on multi-employer construction en jn the course of its regulatory review, OMB .
sites are also required lo inform other employers  h,5 denied these allegations. Rep. John D. Din- o
of the nature of the work. the existence of regu- gell (D-MI), chairman of the House Subcom- i
lated areas. and work rules that pertain to them. iiteeon Oversight and Investigationsisinvesti- )
Legal challenges gating OMB involvement in asbestos .
OSHA’s two new asbestos standards were im- fulemaking. (Dingell was also a party in a re- ¢
mediately chalienged In the Federal courts by cently-decided case challenging OMB's author- C
organized labor groups, asbestos trade organi- ity in agency rulemaking he is also trying to .
zations, and two manufacturers affected by the eliminate funding for OMB's regulatory review G
standards. office. See “OSHA Communique” elsewhere in a
The AFL-CIO's Industrial Union Department thisissue.) G

filed a petition for review of the general industry _ [n another challenge to the OSHA standards,

e the Asbestos Information Association (AlA}. a &

lishing a significant risk of injury from asbestos .

at 0.2 fiber/cc. He also criticized OSHA's stan- b

dards for failing lo require different controls for

different types of asbestos, depending on their

varying health effects in humans, as he main- :

tains asbestos standardsin other countries do. .
Anothersuit, filed inthe U.S. Court of Appeals n

for the Second Circuit in New York by R.T. Van-

derhilt Co., & maker of industrial 1elcs, sought a ¥

stav of the asbestos standards as they apply to ,‘

Secretary of Labor
William Brock is
credited with dislodging
the asbestos standards
from OMB.
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temohbe anthoplo ite, amd o biohiie thoee
mnerals which are repolated oo asbestos unde
the new standards Allap Harvev, Vandedbslt's
ditector of epyironmental aftaies, sand the OSHA
standards faid o differentiate betwern the |
Brotus, ashestos Torms aond the non-ashestos
farms of the minerals, Becanse the three mines-
als stre so common i rocks mned i the T8 S
many mining operattons woulld fall under ihe
standdards and many rack prodacts wonld have ty
be labehad as containing asbestos, even il the
ashestos forms ol the minerals were not present,
Harvey sitid. OSHA, on July 240 rssued a tempo-
rary administrative stay (effective until April 21,
1987 uf the asbestos standards as they apply to
the non-ashestos {orms of the minesals; the old
2.0fiber, ce standard will apply to these forms of
the mincrals while OSHA reviews comments by
NIOSHH, \’dl’ld(‘l‘hlll and others voncerning their
regulation. ,

All petitions for review of the asbeslos stan-
dards. excepl for a challenge filed at presstime.
have been transferred to the UNS. Court of Ap-
peals tor the D.C. Circuit. The most recent ac-
han. filed by 3M Co. in the US. Court of Appeals
for the Eighth Circuil in St. Louis. seeks a stay of
the portions of the standards which lisvit the
selection of negative pressure. Lalf mask rte-
sprators 1o those with high etficiency filters
only A 3M spokesman said the company be-
Hieves that, 1 writing respiratony protection se-
lection portions of the standards which prohibit
the use of an entire ciass of NIOSH-apprved
disposable respirators of the type made by gL
OSHA fatled o consider rescarch data that
proves the efficacy of such respirstors in protet-
ing workers fror asbestog. s expected that the
30 Co. suit will also he 1ransterred 10 the B
Circimnteourt,

EPA hearings

Meanwhile. ot presstime. P2
weeks of administrative hearings on its januiry
prapos b to banvashestos in ceriem prodocts amd
to phiase out other uses of asbesios vvera 10-vear
period A a hearing. AFL-CIO Associate e
tor of Oczupational Sofetve Heaith, amd 500000l
Security Margaret Sesiinario said OSHAS mew
stamiards witl leave exposed warkers at risk o
disease, and that the AFL-CIO therefore gener-
Ally supposts the EPA proposal where teasible
and wheee substitute materialsthatare known to
be Jess furmlul than ashestos e available she
also resnmmended testing and rontrol of sabsr-
tute praducts as part ol an ashestos phase-aut
plan. Adbestos andostry spokesien from ALA
Al AL on the other hand, sabl theyr oroam-
sationes wondd Testeby et the ban s e essain
hevasse ashiestons v famardy oo o upatiogd
coneert thiet is bengg adequante ! aoblpecaed By
the OINTEA staonlards

In upoming issues, we'lE beep von posted an
developiients as the leedd amd revabadmye
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