STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

KENNETH GRIMM, Personal
Representative of the ESTATE
OF HELEN GRIMM, Deceased,
Case No. 83-2872-NO
Plaintiff,

Hon Raymond R. Cashen

FORD MOTOR COMPANY, et al.

Defendants.
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AFFIDAVIT
STATE OF MICHIGAN )
) SS.
COUNTY OF WAYNE )
Dennis M. Haffey, being first duly sworn, states that

the medical records attached as exhibits to Brief In Support of

RENAISSANCE CENTER * DETROIT. MICHIGAN 48243

§Defendants' Motion for Summary Judgment are true and accurate

copies of certified records produced by hospitals and physicians

8TH F LOO

pursuant to subpoenas from Record Copy Services; and the

facts stated in that Brief are true to the best of his knowledge,

/74

ennis M. Haffey ya4

information and belief.

Subscribed and sworn to before me

82860 1dN

this 5th day of February, 1985.

/f?-lj /Z/ // //

DEMISE M. MocDOUGALL ©
Notary Pubric, Wayne County. Mt
Commission

My Expires Cct. 4, 1037

GOSSETT. SPENCER, GGODNOW & TRIGG «
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™e Cottage Mospits! ¢ Groese Painte

01 SOMAAGE SLadaARY

Hospiva! Np. 47919

\eve cllm. HELEN Room

Doctor _R. W. LRSI, N.D.

THE FOLLOWING I TDMS MUST BE (NCLUDED: . Purpose of AamiTrance ($teTe reason why
admirred), 9. Findings (Stete spaciticaliy what was found), C. Trestusnt (§tete
speciticelly what wes done), 0. PFatignt's Response (State spec)tically how putien®
rosponand) ,

£. Condition on Dischargs, snd F. Futurs Care Prescribes (Stute shether
patient wiil be followed at Noms OF 1n 0¢¢ice).

AINTTTED: 4-8-7% DISCHARCED: 4-~11-75

This 47 year old female was admitted to the hospital for A “f"’“‘ﬁf'” s i ;
Y ;v tF Tnis leston proved to be a beuign tzhr-cy-t . ne shd | =

- on the second postoperative day with the woumd haaltng wvall. She
vi{ll be followed as an ocutpatient for removal of sutures.

Fiasl diagnosis:

Pibrocystic dissane, laft dDreast, denign. .

Operation:
—
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B " T™he Cottage ZIM ot Srosee Melnte

wosplfai Mo, 61618

r .... ﬂr.-. .i.l

Name CRIMM, Belen V. Roah
S —

-

;Vt POLLOWING 1TEMS MUST BE INCLUDED: A. Purposs of Admittance (Stete resson why 0ERItted),

«  Findings (Stete specitically whet was tound), C. Treatwent (Stete specitieslly whet

wes donel, 0, Patient's Response (Stete specitics!ly how patient mrmm [ §8 1then

on 0'::’\?:9:;’?::’ F. Future Care Prescribed (State whether patient wiil be ‘ollm ot

"u. ’ v’

Aduitted .@ Dischargad: Re19=77

The petient is & 30 yest old female vho has & lesics {n the laft bresst fer
approninataly five msuths. This lesion has grown and is hard and thers &8 &t .
feast one palpeblis antilary lysph mede. A biopey of the isaien proves Lt tv be '
maliguent and the patient wnderwent left radical mastectomy with ghia grafe.

Ner postoparstive course wes complicatsd by sces consideradlis meatsl depression

and also by & nodsrets wound infection in the upper pertice of tha weund.

The pathologic report netes that ail of the sectiveed lymph nodes reveal wvidense

of metastatit disssns. The bome and liver stang are nermal 23 well a8 the ehest
x-r8y. At the time eof dischargs the wound is heeling setisfactorily end seme of the
sutures are out. The patient will be feliowed aa am out patient in the effiee.

$ha hae had consultetioa with the sacelogist atd decisien as to possidle pmh{t:.:t-:
chemotherapy or Cobalt therspy has set bee Bade &t this time. BShe will be lfol

as an out patient. =
Pisel Diagnosis: Careinosa, left breast with sxillery matsstasis. ™

Besondary Diagnosia: Weund infectisa.

860 14N
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5 | 0
" THE COTTAGE HOSPITAL OF GROSSE POINTE
PATHOLOGIC IEPOIT.

Patient’s Namae CRDMM, HELEN - :.': 30 r Path. No___70:422
Case No._ 0816169 Room_327~3 _Physician PR. AMBROSE
1. Laft breast biopay with frozen section
Source of Specimen 2. Left breast
History
Pre-operative Diagnesis Left braast mass

Post-operotive Diagnosis

GROSS: Pare 1.

A portion of breast tissus measuring 4.0 x 3.0 x 1.5 em.
On section it presants an irrtegular grayish firm resilient arsa, measuring spproximately
1.5 en. 1in maximm dimension. ( ) FCiclg

FROZEN SECTION DIAGNOSIS: ADENOCARCTMCMA, INFILTRATING DUCTAL CELL TYFK, IFC:clg

Part 2.

The specimen cousists of a left brssst and pectoral
muscles. Thers 1is s Teceat sutured, bst wnhealed, upper cuter guadrant iacision,
approximately 8 em. im length, which is 1in contact with & nsss of firm, white, crisp
ecutting tumor, 3 x 3.5 cu., from wvhich & biopsy has bemn removed. The skia in the ares
of incision is slightly thickened and eonsiderabdly thickened below the nipple. There is
20 gross invelvement of tha nipple. Sections of muscle shows whitish areas, probably
of fidbrosis. The lymph nodes ars wp to 2 en. ia dismater, sppear to extend beyond their
capsules into the surrounding fat. Several ars matted together. (Thers are ninetesn nodes
proximal to the pectoralis minor, labelled as P. Most ¢f these grossly feel and appesr
involved with tumor. There are two nodes benaath the pectoralis mimor labelled M, both
of which sppear to be ifmvolved. Thars are threse modes distsl to the pectoralis minor
labelled D, one of which appears grossly involved.) A cube of tissue is taken for the ERA
studies. JiL:elg
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oeacisely:

1.

2.

3
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S.

2.

9.

Dete of sémission

oute of diacharge
Of expirvation

Tinal diagnosis
tmclude all primarxy
and sacsndary
diagnoses

Lsason for
hospitalisation

Significant findinga

Proceduses
perforned

Course and
trestaent in
dospital

Causultations
Camplicacions

Coodition of
patient on
discharge

Purtinent
lastruttions
given to the
patient and/or
fanily

a, wmedication
b, diet
£. phbysical
activicy
d. followup
core

2708

MTS:
DD:
DT:

plb
4-10-80
4-18-80

This 53-year old white female had a left radical mastectomy
performed for carcinoma of the breast on 2-4-77. Metastasis to the
axillary nodes was present at that time. She received adjuvant
chemotherapy from March of 1977 until August of 1977 and she remained
well until December of 1977, when she developed metastatic nodules of
the chest wall. A course of radiation therapy was administered, with
control of her metastatic lesions being noted. In April of 1978, Mrs.
Grimm developed a metastatic nodule in the opposite breast which
required a right simple mastectomy. Chemotherapy was initiated in July
of 1978 because of recurrence of metastatic lesions of the chest wall,
which brought about a partial remission which lasted for approximately
sixteen months. During the last four weeks prior to the present
admission, there had been rapid marked progression of her malignancy,
with enlargement of the metastatic nodules and the development'of
multiple ulcerative lesions having been noted. The disease had been
limited to the chest wall and there was no clinical or radiological
evidence of distant metastasis. The patient was admitted to Saratoga

Gerieral Hospital on 3-23-80 for re-evaluation and a possible change in
her chemotherapy.

PHYSICAL EXAMINATION: The physical examination on admission revealed a
middle-aged white female in a surprisingly satisfactory general
condition. Multiple large ulcerative lesions were present on the chest
wall. There was no peripheral lymphadenopathy or organomegaly noted and
the chest was clear to percussion and auscultation.

LABORATORY AND RADIOLOGICAL EVALUATIONS: The SMA-1Z2 was within normal
1imits, except for slightly reduced total protein and serum albumin
levels being noted. Hemoglobin was 8.7 grams per cent and the white
blood cell count was 3,500. The platelets were adequate.

HOSPITAL COURSE: An attempt was made to transfuse packed cells, but
this was unsuccessful because of the lack of peripheral veins.
Chemotherapy with Mitomycin-C was administered, without any severe side
effects being noted. Mrs. Grimm was discharged from the hospital on
3-29-80 and her condition was to be re-evaluated in three weeks.

?Atw

E. CUELLO M.U.
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EXHIBIT 4

‘a v . - . 1ys '
Se catoga General Hospital »
T wetenzta dane__ GRIMM, Helen
CLINICAL RESUNME
Beasital Woper  #278621
threician DR. E, COFLIQ L
— ———ere e e — o 2T
ADMITTED: 3-23-80
DISCHARGED: 3-29-80
The clinical vasuas
sould recaptiulace HISTORY:
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STATE OF MICHIGAN
DEPARTMENT OF PUBLIC HEALTH

CERTIFICATE OF DEATH
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INOS'WAI. DR OTHER INSTITUTION s 11/ it o arinar gove $17000 48 Auber,
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¢

T, e e e i e N S———
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Michigan Public Act 343 of 1925, as amended, requires that the attending physocwn of in the absence of an attending phys

» medical examiner shall fill out and sign the medical centificate of death within 48 hours after death.

The funeral dvecior iv
prior to disposing of the

EXHIBIT 5 - p. 1

artions of the ceruficale and obtaining 8 burial or removal p

district where the death occurred.

d/

R Y R



. . V The Cattage tospital of Grossa Pointe

DISCHARGE SUMMARY
Hosplitel Mo, 91932

Name___ ORI, Relea Room foctor____t. Geslle, %.D.

THE FOLLOWING [TEMS MUST BE INCLUDED: A. Purpose of Admittance (Stste resson why agmitted),
8. Findings (State specitically what was found), C. Treatment (State spec!fically what wes
done), D. Patlent's Response (State speclflcaliy how patient responded), €. Condition on
Rischarge, end F. instryctions on Discharge.

Seop B Sbeedfi
rge: (lnclude physics! sctivity, medicatio diet ond

Rlotery: This 3 yesr old vhite femsls bed 8 radical mestectsay Pebruwary 4, 1977 for esr-
einena of the breast with sgtastuses ts the exillary sedes. She had recsived chemstherapy
frew March, 1977 te Augwet, 1977 and remtsed well wmtil Dacanber, 1977 vhen she doveloped
setsstatic sedules 2a the chest vall. A courss of redistisn therspy wee adwinistersd vith
S ssutrel of her matastatis lssisms. I April, 1978 the patisnt éovelsped 2 weinstatis
asduls f{a tha eppesits brasst wvhich Toquired & cingle mmatastswy. Cheuotharayy wvas started
n:uy.unuu.-m«s-nmmnamdw
:na lasted fer apprextimataly 16 wmaaths. Simce n:‘a. 1900 Nre. Orimm bosems
Yy worse vith rapid pregraseiss of the maligamcy salsrgenent
Sk devaloped multiple slcerstions £s the chost wall. A tharspentis trial with Adriswyeis
aad 'athetrexzats vas wsvessseful. Tha patimt was sdnitted 80 Cottage Bospital 3-9-00
for symptamatic eave.

Physical exemisstisa: At the tins of sdnission revealed s niddle-egei wiite femls ees-
rlaixing of generalised patas. Multipls largs ulcarstive lasicas wesy present in the chast

ll'ar‘-ﬁ; care.)

|
i

wall. Thers wvas » paripheral lyephadenepatdy or erysssmagaly. The lmmgs were claar

porcuscism sad swseultetien. c
Seepitsl course: Aftar dtsevesiss of Yoz, Grima's emditisn vith hor bumband it vas 4o~ 2
elded to admixistar ealy sywptumstic me-euppertive emrw. fhe detariornded rapidly emd S
fesally anpired 8=-16-80, DBuath wee attributed to respirstery Zxiless. I» post-moelll» oo
emanisatisn sus dous. &

" EXHIBIT 5 - p.



GROSSE POINTE ONCOLOGY ASSOCIATES, P.C.

INTERNAL MEDICINE — MEDICAL ONCOLOGY

JOHN H. BURROWS. M.O., F.A.C.P. ' 23501 €. JEFFERSON
EUDORO COELLO. M. D . F.R.C.P. (C) ST. CLAIR SHORES, MI 48080
trRAIN R. CASAS, M. D. 778-9530
EUGENE J AGNONE, JR., M. D.
September 29, 1980
Mr. Timothy M. Casey ’ .
Vice President
Independent Liberty Life Insurance Co.
. Home Office
Grand Rapids, Michigan 49503
Re: Helen V. Grimm, (Deceased)
Dear Mr. Casey:
Mrs. Helen Grimm had a left radical mastectomy in February 4, 1977, °
for carcinoma of the breast with metastases to axillary nodes. She
developed chest wall metastases in December of 1977, and had a right
simple mastectomy in April 28, 1978, for carcinoma of the breast. -
Mrs. Orimm was extensively treated with radiation therapy and chemo-
therapy, and became totally disabled in January of 1979. She ex-
pired at Cottage Hoaptital on August 16, 1980, -
=
. Sincerely t;y s, =
w0
. ot
[#%]
=~

2 §?L4, Ao D

Eudoro ello, ﬁ.D., F.R,C.P.(C)

EC/dmw
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STATE o F MICHTIGAN

COURT OF A PPEALS

ELIZABETH A. LARSON, Personal Representative
of the Estate of LAWRENCE E. LARSON, Deceased,

Plaintiff-Appellant,
JOHNS MANVILLE SALES CORPORATION, PITTSBURG
CORNING, EAGLE PICHER, KEENE BUILDING PRODUCTS
CORPORATION, GALE CORPORATION, FIBREBOARD,
CELOTEX, and CAREY CANADIAN MINES, LTD.,

Defendants-Appellees,

No.

LUCILLE E. REVARD, Administratrix of the
Estate of LEEMAN GEORGE REVARD, Deceased,

Plaintiff-Appellant,
JOHNS MANVILLE SALES CORPORATION, OWENS CORNING,
PITTSBURG CORNING, EAGLE PICHER, KEENE BUILDING
PRODUCTS CORPORATION, FIBR:ZBOARD, CLEOTEX, and
CAREY CANADIAN MINES, LTD.,

Defendants—-Appellees.

No.

TERRY L. BRIMMER, Executor of the Estate of
LAWRENCE BRIMMER, Deceased,

Plaintiff-Appellant,
JOHNS MANVILLE SALES CORPCRATION, OWENS CORNING,
PITTSBURG CORNING, EAGLE P ICHER, KEENE BUILDING
PRODUCTS CORPORATION, FIEZR30ARD, CLEOTEX, and
CAREY CANADIAN MINES, LTD.,

Defendants-appellees.

No.

HAZEL E. GLAZIER, Ex.cutrix of the Estate of
GEORGE GLAZIER, Decvéosed,

Plairtiff-Appellant,

FIBREBOARD CORPORATION,

Defendant-Appellee,

and

No.

64286

64287

64649

67510

BE8RD THN



OWENS CORNING, PITTSBURG CORNING, EAGLE PICHER,
KEENE CORPORATION, KEENE BUILDING PRODUCTS, GALE

CORPORATION, CELOTEX, and CAREY CANADIAN MINES,
LTD.,

Defendants.
/

BEFORE: Beasley, P.J.; R.S. Gribbs and J.R. Ernst,* JJ.

BEASLEY, J.

These four asbestos-related products liability

cases were consolidated for hearing in the trial court and on
appeal. Plaintiffs each appeal from similar orders m

REE" Pn the ground that plaintiffs’

actions were barred by rexpiration of the statute of limita-
tions. ;
These four product liability actions are
identical in most significant respects. Each case is a
wrongful death action brought by the personal representative

of the estate on behalf of the statutory beneficiaries due to

the death of the decedent from an asbestos-related disease or

each case was an insulation worker, exposed to asbestos either

by directly handling asbestos-containing insulation products
manufactured by the various defendants, or by proximity to
these products while they were being handled and used by
fellow workers.

Glazier's complaint contends he was exposed
while employed as an insulator during the years 1937-1972;
Revard during 1948-1970; Larson from 1945-1972, and Brimmer
from 1951-1969. Each of the four c¢ases alleged that the
dSEeda§§£§§§5d£“”_”

-racted "UEhe " TdTsease s

asbestosis, which either caused the decedents' death or was a

contributing cause of his death.

Asbestosis is a non-carcinogenic disease process

caused by inhalation of asbestos fibers, and is characterized
)

by a long latency period between exposure and apparent effect.

Asbestosis is dictionary definedl as a fiberous induration of

the lungs due to the irritation caused by inhalation of

asbestos dust,

BE860 THN



The Larson and Brimmer cases assert that death
was solely a consequence of asbestosis and complications
thereof. The Glazier and Revard cases differ, in that the
cause of death was alleged to be a result of asbestosis and/or
an independent asbestosis-related disease, namely, mesothe-
lioma in the ca#e of Glazier, and metastatic carcinoma of the
lung in the case of Revard. Malignant mesothelioma 1is a
cancer of the mesothelial <cells lining the pleural and
peritoneal membranes which envelop the lungs and the abdominal
cavity. Unlike asbestosis, which may or may not be disabling
or ultimately fatal, malignant mesothelioma 1is an invariably
fatal tumor which also has a long latency period between
initial exposure to asbestos and eventual manifestation of Ehe
disease.

Regardless of the diseases involved, the four
wrongful death complaints contain identical 1liability allega-
tions, as well as claims for relief. The plaintiffs file
liability c¢laims based on negligence, breach of warranty,
strict 1liability and gross negligence. The damages in each
case were sought for the physical and mental pain and
suffering suffered by the decedent, as well as damages for
loss of earning capacity and medical, funeral and burial
exbgnses incurred by the estate. Damages were also sought for
the loss of cansortium suffered by the widows and the sons and
daughters of the decedents. In each case, jury trial was
demanded,

In all four cases, defendants denied material
allegations made in the complaints and raised various affirm-
ative defenses. In all four cases, each defendant alleged
that the statute of limitations constituted a complete bar to
the wrongful death actions. All parties engaged in consider-
able discovery in these four cases, after which motions for
summary judgment were filed, alleging that each of the four

cases was barred by expiration of the statute of limitations.

3
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Throughout the oral argument and re-argument in all pro-

ceedings, plaintiffs stipulated that papers and memoranda

submitted on behalf of one defendant, including arguments,

could be considered to have been submitted on behalf of all

defendants.

The crucial facts upon which summary judgment

was awarded are not in dispute. Defendants in all four cases

Since no personal injury action was filed based on asbestosis

prior to the death of each decedent, all defendants argued

that subsequent wrongful death actions were time barred

regardless of whether or not they were filed on the basis éf
death due to ashestosis or due to a separate and distinct
asbestos-related disease, namely, mesothelioma in the Glazier
case, and metastatic carcinoma of the lung in the Revard

In each of the four cases,

4. I Yy wn
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the personal '1njury

actions for asbestosis were time barred in all four cases

pfior to the death of the decedents. However, in all four
cases, plaintiffs argued that the barring of the personal

injury actions for asbestosis did not bar wrongful death
actions brought on behalf offLstatutory beneficiaries which
sought damages under the wrongful death act for deaths due to
asbestosis or separate and distinct asbestos-related diseases.

The following are the relevant dates concerning
the four cases:

Larson was diagnosed to have asbestosis no later
than September 7, 1972. Assuming that Larson's personal
injury action accrued no later than September 7, 1972, his
personal injury action for asbestosis was time barred due to

the statute of limitations no later than September 7, 1975.

V660 10



Larson died August 26, 1977. The personal representative of
Larson's estate filed a wrongful death complaint on January
10, 1980, some two and one-half years after Larson's death.

Brimmer knew that he had asbestosis no later
than July 26, l§67, when he filed a worker's compensation
claim to recovér for its disabling impact. Assuming that
Brimmer's personal injury action for asbestosis accrued at
that time, his cause of action for asbestosis was time barred
on July 26, 1970, Brimmer died on April 14, 1978, and the
complaint under the wrongful death act was filed January 10,
1980,

Revard knew that he had asbestosis no later than
February 10, 1971. Assuming that Revard's personal injdry
action for asbestosis accrued at that time, his action for
asbestosis was time barred on February 10, 1974. Revard was
diagnosed as having bronchogenic cancer in approximately
January, 1977. Revard died on July 6, 1977, and a wrongful
death action based on his death due to asbestosis and meta-
static carcinoma of the lung was filed on October 31, 1979.

Glazier discovered he had asbestosis no later
than March 28, 1973, when he filed a worker's compensation
claim, Glazier was awarded worker compensation benefits for
asbestosis in May, 1974. Assuming that Glazier's cause of
action for asbestosis accrued on March 28, 1973, his personal
injury action was time barred on March 28, 1976. Glazier died
on November 1, 1977. The personal representative of Glazier's
estate suggests that the mesothelioma was discovered approxi-
mately ten days before his death. The wrongful death action
due to his death from asbestosis and malignant pleural meso-
thelioma was filed on October 31, 1979.

In the four cases, summary Jjudgment was entered
on the basis that a wrongful death action depended wupon
whether or not the decedent at the time of his death still
could lawfully maintain a lifetime personal injury action for

the underlying wrongful act or conduct upon which the wrongful

¢P8B0 14N



death action would be based. The trial court held that the
wrongful death action was not a new cause of action, but
rather, was a substitution for whatever viable personal injury
action still existed at the time of the decedents' death. The
trial court entered summary judgment in all four cases on the
basis that the personal injury actions for asbestosis had not
been initiated prior to death and were time barred at the time
of death. The trial court considered separate and distinct
diseases, namely, lung cancer in Revard and mesothelioma in

Glazier, as further complications of asbestos exposure and not

of the disease asbestosis,

On appeal, two issues are argued. First,

appellants claim that the wrongful death act gives the
personal representative of an estate a cause of action for
damages grounded in products liability for causing the death
of her husband where, at th; time of his death, his cause of
action for the same asbestos-related products liability action

would have been barred by the applicable statute of limita-

tions.

In resolving this 1issue, we look first to the

Michigan Wrongful Death Act,? whose pertinent provisions for

our purpose are:

"(l) Whenever the death of a person or injuries
resulting in death shall be caused by wrongful act, neglect or
default, and the act, neglect or default is such as would, if
death had not ensued, have entitled the party injured to main-
tain an action and recover damages, in respect thereof, then
and in every such case, the person who, or the corporation
which would have been liable, if death had not ensued, shall
be liable to an action for damages, notwithstanding the death
of the person injured, and although the death shall have been
caused under such circumstances as amount in law to felony.

-6-
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All actions for such death, or injuries resulting in death,
shall be brought only under this section.*

The wrongful death statute does not contain a
statute of 1limitations, but MCL 600.5805; MSA 27A.5805, as

amended by Public Acts of 1978, No. 495, § 1, reads as

follows:

"(1) A person shall not bring or maintain an
action to recover damages for injuries to persons or property
unless, after the claim first accrued to the plaintiff or to
someone through whom the plaintiff claims, the action is com-
Tegcsd within the periods of time prescribed by this section.

"(8) The period of limitations is 3 years after
the time of the death or injury for all other actions to re-
cover damages for the death of a person, or for injury to a
person or property. * ® ¥

"(9) The period of limitations is 3 years for a
products liability action. However, in the case of a product
which has been in use for not less than 10 years, the plajn-
tiff, in proving a prima facie case, shall be required to do
so without benefit of any presumption.™

MCL 600.5827; MSA 27A.5827 provides when the
period of limitations begins to run as follows:

"Except as otherwise expresly provided, the
period of 1limitations runs from the time the claim accrues.
The claim accrues at the time provided in sections 5829 to
5838, and in cases not covered by these sections the claim
accrues at the time the wrong upon which the claim is based
was done regardless of the time when damage results."

bF860 14N

None of the parties dispute that the decedents
had a personal injury cause of action during their lifetime

against these defendants,

this diagnosis

occurred more than three years prior to the death of the
decedents. No legal actions were ever filed during the life-
time of the decedents seeking damages from these defendants
for asbestosis. Plaintiffs concede that personal injury
actions for asbestosis were time barred during the lifetimes
of the decedents. Yet, plaintiffs argue that the barring of a
personal injury action for asbestosis does not bar a wrongful

death action brought on behalf of statutory beneficiaries

under the wrongful death act grounded upon asbestosis. f;E?

F
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cases filed a complaint within three years within the date of
their respective decedents' death, the plaintiffs argue that
their actions were not time barred.

Recognizing that in Michigan wrongful death acts
and survival acts have had checkered histéries, we will not
burden this opinion with detailed recitals and many references
to cases dealing with these issues., Rather, we proceed

directly to Hawkins v Regional Medical Laboratories, pc, 3

which we believe controls decision here.

In Hawkins, the Supreme Court said:

*"Mr. Hawkins had a fully vested cause of action,
if at all, on or about April 29, 1975, the date of the alleged
wrongful act. He lived until January of 1976. His cause of

action, if any, having accrued at the date of the wrongful

act, the applicable limitations period began to run from that
date. ® * *

"We agree and expressly hold that in all actions
brought under the wrongful death statute, the 1limitations
period will be governed by the provision applicable to the
liability theory of the underlying wrongful act., * * *

“Additionally, we hold that actions brought pur-
suant to MCL 600.2922; MSA 27A.2922 accrue as provided by the
statutory provisions governin% the underlying liability theory
and not at the date of death."

Applying Hawkins, we 1look to the wrongful act
causing death, or injuries resulting in death, but not on the
death itself., Under the statute, the liability of the tort-~
feasor exists where the deceased could have recovered if death
had not ensued. Therefore, the cause of action accrues on the
date of the wrongful act and the applicable limitations period
begins to run from that date. The appropriate statute of limi-
tations period is governed by the provision applicable to the
liability theory of the underlying wrongful act.

Since a decedent's death does not create a new
cause of action and any right of action for asbestosis against
these defendants arose presumébly when the decedents knew or
should have known of their disease, we believe that the run-
ning of the statute of limitations against the injured per-
son's right of action bars the statutory right of his personal
representative to sue for the injured person's wrongful death.

In the instant. case, as we have stated, the

plaintiffs allege a wrongful death cause of action sounding in
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products liability.

o it e SO 59 ; 35D ESTTE TIatNs 7 Applying
the authoritles referred to above, we conclude that the trial
court was corréct in awarding summary judgment in the four
cases on these claims.

Second, plaintiffs claim that a wrongful death

action based on the decedents' deaths from asﬁﬁﬁig&rfmfgfad

ch was diagnosed less than six months prior to the

decedents' death, may be brought even though no wrongful death
action could have been filed if the decedent had died from
asbestosis. '

As previously indicated, the statute of limita-
tions for products liability cases provides that a civil cause

of action for damages for personal injuries must be filed

within three years of the date it accrues or the cause of
)
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Previocusly, this court has held that the so-

LR N e
called "discovery rule" was not applicable in wrongful death
cases based in products liability.7 But, in Stoneman v
Collier.8 the plaintiff's damages were immediately apparent as
a result of the defective product. On the other hand, the
within plaintiffs contend that because of the latent nature of
the decedents®' illnesses, the causes of action did not accrue
until the decedents knew or reasonably should have known of
their injuries.
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With respect to when a statute of limitations begins to run in
cases seeking to recover damages from the development of such
a latent industrial or occupational disease, Annotation, 1 ALR
4th 117, 120-121 (1980) summarizes as follows:

"(l) The 'general negligence' rule: The cause
of action accrues, and the statute of limitation starts run-
ning at the person's initial exposure to the substance because
the person has sustained an injury, and therefore all the ele-
ments of the cause of action are present, 'The running of the
statute of limitations is not postponed by the fact that the
actual or substantial damages occur until a later date.'

*(2) The ‘'continuing negligence' rule: The
statute of limitations starts running from the time of the per-
son's last exposure to the substance or at the time of termina-
tion of employment.

*(3) The 'discovery' rule: The statute of limi-
tations for latent industrial or occupational diseases starts

running from the date of discovery or diagnosis of the
disease.”

,;t}‘g' A3 3Ly "W“ﬁ '&*S{_' -

Plaintiffs argue, with some merit, that the
present trend favors expansion of the period of the statute of
limitations to apply the so-called discovery rule to products
liability cases.l0 we believe that if a change in judicial
policy of this magnitude is to occur, such a policy change
should come from the Supremék Court or the 1legislature.
Obviously, there are many broad factors going both ways that
will contribute toward the formulation of a wise policy. We
are aware that adoption of the so-called discovery rule would
lead to reversal in the Revard c¢ase, where decedent was
allegedly diagnosed as suffering a metastatic carcinoma of the
lung or bronchogenic cancer approximately six weeks before his
death, and in the Glazier case where mesothelioma was alleg-
edly diagnosed approximately ten days before death. For the

reasons indicated, we decline to adopt the discovery rule. We

.assume that in these cases, appeal will be taken to the

-10-

-
L R B - il -3
Pl £~ - By TS J

LERAN TUN



Supreme Court, a step with which we are in full accord, in the

sense that it will be well to have a final word on this issue.

AFFIRMED.,

/s/ William R. Beasley
/s/ Roman S, Gribbs

10

See Stedman's Medical Dictionary, 116, 990 (Third
unabridged Law Edition), 19724,

MCL 600.2922; MSA 27A.2922.

415 Mich 420; 329 NW2d 729 (1982).

Id. at pp 436-437.

MCL 600.5827; MSA 27A.5827 states that:

"The claim accrues at the time provided in sections 5829
to 5838, and in cases not covered by these sections the

claim accrues at the time the wrong upon which the claim

is based was done regardless of the time when damage
results."

Connelly v Paul Ruddy's Equipment Repair & Service Co.,
388 Mich 146; 200 Nw2d 70 (1972).

Stoneman v Collier, 94 Mich App 187; 288 NwW2d 405 (1979).

1a.

See 91 ALR 3rad 991 (1979); 1 ALR 4th 117 (1980).

-11-
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- -

JOHNS MANVILLE SALES CORPORATION,
PITTSBURG CORNING, EAGLE PICHER,
KEENE BUILDING PRODUCTS CORPORA-
TION, GALE CORPORATION, FIBREBOARD,
CELOTEX, and CAREY CANADIAN MINES,
LTD.,

Defendants—-Appellees.

LUCILLE E. REVARD, Administratrix of
the Estate of LEEMAN GEORGE REVARD,
Deceased,

Plaintiff-Appellant,
-v-

JOHNS MANVILLE SALES CORPORATION,
OWENS CORNING, PITTSBURG CORNING,
EAGLE PICHER, KEEN BUILDING PRODUCTS
CORPORATION, FIBREBOARD, CELOTEX, and
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FIBREBOARD CORPORATION,
Defendant-Appellee,

and

OWENS CORNING, PITTSBURG CORNING,

EAGLE PICHER, KEENE CORPORATION,

KEENE BUILDING PRODUCTS, GALE

CORPORATION, CELOTEX, and CAREY

CANADIAN MINES, LTD.,

Defendants.

BEFORE: Beasley, P.J., R.S. Gribbs, and J.R. Ernst*, JJ.

J.R. ERNST, J. (concurring in part; dissenting in part).

I concur in the result reached by the majority on
plaintiffs' wrongful death actions for death resulting frem
asbestosis. I agree with the majority that "any right of action
for asbestosis against these defendants arose presumably when the

Soerprym—— g e e WU 5 S A e
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decedents 6y

the running of the statute of limitations during the lifetime of

0S860 74N

plaintiffs' deceased bars plaintiffs' statutory right as personal

representatives to sue for wrongful death attributable to

asbestosis.
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Since this opinion does not control the disposition of
this action, an exhaustive analysis and review of authorities

does not appear to be warranted. However, suffice it to note that

*Circuit judge, sitting on the Court of Appeals by assignment.
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391 Mich 6, 24-25; 215 Nw2d 149 (1974); Bonney v The Upjohn Co,
129 Mich aApp 18, 23-24; 342 Nw2d 551 (1983); Filcek v Utica

Building Co, 131 Mich App 396; 345 NwW2d 707 (1984). As Justice

Brennan pointedly observed in Connelly v Paul Ruddy's Equipment

Repair & Service Co, 388 Mich 146, 151; 200 Nw2d 70 (1972),
tunning‘ ‘the"stitufé'"bﬂ
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_;‘@_,_;tfgsg,_._}i perceive no cogent reason for applying a

different rule to the present plaintiffs, claiming recovery for
latent occupational or industrial disease resulting from exposure
to noxious substances, than the rule that has been applied in
other consumer product liability cases. The postulation that the
statute of limitations is. a statute of repose "“intended qb
protect commercial and industrial interests by fixing a certain
limit upon exposure to liability for faulty products and work-

manship” has been unequivocally rejected by the Supreme Court.

Ruddy, supra, p 151. It should alsoc be noted that

claims predicated on a theory of
implied warranty are governed by MCL 600.5833; 27A.5833, which
provides that "the claim accrues at the time the breach of

warranty is discovered or reasonably should be discovered." See

Pari_sh v B F Goodrich, supra, p 28l; Williams v Polgar, supra, p
24 n 16.

It is my opinion that the claims of plaintiffs Revard
and Glazier for wrongful death due to bronchogenic carcinoma and
mesothelioma, respectively, are timely. The trial court found
that bronchogenic carcinoma and mesothelioma wefe not complica-
tions of the disease of asbestosis. Rather, they were separate
and distinct diseases resulting from asbestos exposure. Despite
this finding, the _majority has concluded that the diagnosis of
the disease asbestosis started the clock running as to all of
plaintiffs' c¢laims for damages .resulting from exposure to
asbestos, including future cancer. This ignores the fact that

during such time plaintiffs would have been unable to recover

-3
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damages for future occurring asbestos-induced cancer, because
such potential injury was at that time merely speculative and
incapable of proof to a reasonable certainty.

In Wilson v Johns-Manville Sales Corp, 221 US App DC

337; 684 F 24 111 (1982); Fearson v Johns-Manville Sales Corp,

525 F Supp 671 (D DC, 198l1); and Pierce v Johns-Manville Sales

Corp, 296 Md 670: 464 A2d 1020 (1983), the courts comprehensively
addressed this 1issue and, in each case, concluded that a
diagnosis of asbestosis did not start the running of the period

of limitation on plaintiff's right to sue for mesothelioma or
bronchogenic carcinoma, attributable to the same asbestos

exposure, but not manifest until after a claim for asbestosis had

become barred. In Fearson, supra, the Court observed:

“The plaintiff's illustration of this point by way of a
hypothetical clarifies this reasoning. Suppose an individual
takes a drug which causes a skin rash which disappears in a few
days and no legal action is brought because of the minimal harm
caused. Years later, the individual discovers that he or she has
cancer which resulted from the use of the same product. Under
defendant's theory, the failure to sue for the skin rash would
bar the suit for cancer." 525 F Supp 674 n 4.

See also Jackson v Johns-Manville Sales Corp, 727 F2d 506 {(CA 5,

1984).

In Funk v General Motors Corporation, 392 Mich 91, 104:

220 NW24 641 (1974), the Supreme Court stated that “[tlhe policy
behind the law of torts is more than compensation of victims. It
seeks also to encourage implementation of reasonable safeguards
against risks of injury." The rule adopted by the majority does
not advance either of theée purposes. Absent clear directive from
the Legislature or the Supreme Court to the contrary, I believe
this Court should adopt the analysis and conclusions reached in

Wilson, supra; Fearson, supra:; and Pierce, supra, and hold that,

the earlier diagnosis of asbestosis notwithstanding, the atatute J
' ' ‘ Eaficer. clalms of 7
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/s/ J. Richard Ernst
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Representative of the ESTATE
OF HELEN GRIMM, Deceased,

Plaintiff,

-ys=- Case No. 83-2872-NO
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TIRE & RUBBER COMPANY, a foreign
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GOODYEAR TIRE & RUBBER COMPANY,
a foreign corporations, jointly
and severally,
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Defendants.
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PROOF OF SERVICE

STATE OF MICHIGAN )
COUNTY OF WAYNE ; =S

Anne Cramton, being first duly sworn, deposes and
says that on the S5th day gf February, 1985, she d4id serve
copies of Uniroyal, Inc., Union Carbide Corporation, Tenneco
Resins, Inc., Allied Chemical Corporation, Occidental Chemical
Corporation and The Firestone Tire & Rubber Company's Motion
For Summary Judgment, Brief in Support of Defendants' Motion

For Summary Judgment, Notice of Hearing thereon and a Proof of

Service upon the £following:
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Suite 314
Rochester, MI 48063
Ralph Vvalitutti, Jr.
Attorney for Defendant-
Diamond Shamrock Corp.
2000 Buhl Building
Detroit, MI 48226

Ralph W. Barbier, Jr.
Attorney for Defendant-
B. F. Goodrich Co.

34820 Harper Avenue
Mt. Clemens, MI 48043

W. Gerald Warren

Attorney for Defendant-Ford
Motor Co.
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Detroit, MI 48226

Ralph R. Safford

Attorney for Defendant-Stauffer
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100 w. Long lLake Rd4.,

Bloomfield Hills, MI

Suite 100
43013
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Attorney for Defendant-Goodyear
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depositing the same in the United States Mail receptacle’
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Subscribed and sworn to before me

this 5th day of February, 1985.

Detroit, Michigan.
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