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WALLACE J.

In this tragic cause the plaintiff, a 52 vyvear old married woman
who is a gualified stenographer, seeks damages at common law because
of the fact that she contracted the disease known 4as Mesothellioma
whilst in the employ of the defendant between the month of Septemcar
1950 and early 1953, On 28th February 1978, the Pneumoconiosis
Medical Board determined pursuant to s. B of the workers Compengation
Act that she was suffering from the aforesaid disease 100% and wos
thereby disabled from earning full wages. Howaver, the plaintifs

now grounds her claim in negligence against the defendant and 1 sh

refer to the full particulars alleged later. Whilst the defendanc
has in its pleadings denied the nature of the injury suffered by the
plaintiff and the cause thereof at trial, it was really not argued

against. It becama clear on the medical evidence adduced that the
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plaintiff is suffering from Pleural Mesothelioma caused by the
inhalation of blue asbestos fibkre, crocidolite, and the lodging there
in the plaintiff's pleura whilst working in the defendant's office
near to its mill at Wittenoom and that the dicease from which she was
suffering was first identified in February of 1978, although it had
not leen fevealed by x-ray examination in early January 1975. Thoere
is no known cure for Mesothelioma and the plaintiff's 1life
expactancy is now very short. Apart from damages the only issus
before the Court is as to whether the plaintiffis injury was
foreseeable.

Prior to 1939, usshestos was not mined in Australia to any carezt
extent, During the war vears white asbestos fibre was ussd by tho
building materials division of Colonial Sugax Relinery Ltd., thea
parent of the defendant, (C.S.R.) in its manufacture cof ashestos
cement produacts, Such asbestos was imported fram Canada and Rhodesia,

The white asbestos fibre is found in the rock chrysotile which is

cemprised of hydrated silicate of wagnesium, containing liettle
and practically ne calciuam. In about the vear 1944, Colonial Sucay
Refinery Ltd. operated a chrysotile mine at Zeehan in Tasmania.
Chrysotile is a softer rock than that of crocidolite within which
blue asbesitos is found the composition of that host rock containin.g
mainly silicates of iron. Prior to 1943, crocidolite had been

gathered and crushed in a primitive plant st Wittencsom in Wustern

Australia. At the behesi: of the Commonwealth and State Governmoern s

and for the purpose of promoting its building materials division,

C.S.R. investigated Western Australian blue asbestous in the vear 1943,
The blue asbestos to which I have referroad is situvate in the

gorges of the Hamersley Ranges surrounding Wittenoom, SUPIrOXimataly

1000 miles north north-east of Perth and 200 miles eazt of Roebournce.

In 1943, there was no town and no sealed roads and the defendant Formed

for the purpose of developing both the mine and mill haca toe start from
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scratch. The area suffers a most inhospitable climate being both
not and dusty other than the dust created by the milling to which
I will refer. After what appears to have been little better than
a cursory investigation develioprent commenced but the acguisition of
appropriarte machinery and materials during wartime slowed progress.
Most of tﬁe original machinery and buildings appears to have been
purchased from abandoned mines and sites elsewhere in the State. in
the early days of the mill's development, no more than 8 to 10 tons
of bagged fibre was trucked to Port Samson weekly. The host rock was
found to be much harder than anticipated and very heavy on the wear
and tear of machinery used to crush it and extract the fibre. Metal
ducting used for that purpose and to extract dust from each plant
became rapidly worn and pierced by the small particles of abrasiva
material. However the emphasis was upon increased production and tto
that end the defendant’s officers were constantly employed.

This is not a case where the credibility of any witness is
greatly in doubt. Wwhilst on the one hand there may be a natural
tendaency for the plaintiff and her witnessesz to exaggerate tha volume
of Gust in which the plaintiff znd her husband were reguired te work,
it may egually be said that the defendant's officers have perhaps
reduced the incidence. I have found the plaintiff and her husband
witnesses of credit as indeed is the position of the medical experts
called by both sides and I hold the same view of the defendant®s
of ficexrs. They are and were in my opinicon impressive, well crained
technical experts responsible to the defendant, its parent and
employees engaged in working at Wittenoom. Whilst I shall refer to
the ‘neidence of dust arising cut of tests conducted by Mines
Department inspectors, it is sufficient at this stage to say tnax
Loth the mill and office wherein the plaintiff worksd and, for Lthat
matter, the staff settlement some three-guarters of @ mile away were

from time to time, depending upen the direction in which the wind was
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blowing, subjected to considerable dust fallout from the mill. On
the other hand, the defendant's officers were at all ﬁimes CONSCILLS
of the nuisance and as I find, made every endeavour tec reduce tho
dust incidence by changing and upgrading the machinery used for that
purpose and indeed the method of extraction of the mineral. The
m*lling of crocidolite differs from that of other minerals in that
the process does not involve the wetting of the fibre. Thuys the dust
hazard is increased.

The extraction of bhlue asbestos fibre involves the crushing of
the crocidolite within which it is contained progressively from large
to small pieces for the purpose of freeing the mineral fibre. Fof
the period 1946 to 1949, the process involved & primary crusher,
secondary crusher, rolls, two screens, further rolls, before reachirg
thre first of the three stages of fibre and dust extraction. The
first stage involved extraction of fibre and dust by mecans of a
cyclone, in the case of dust separated from the fibre two cyclonas
before release to atmosphere. The second stage involvad the
extraction of dust from two cyclones into two hassian rooms insicie

galvanised walls where the dust laden air was blown. The thixd stagse

involved the axtvaction of ath fibre and dust Ffroim the shabkear 5o cwos
Ly wmeans of a vycloune and the colldection of dust in the mul Liocloanse
dust separator. It very soon became obwvious that the hessian rooms

were unable to perform their respective tasks satisfactorily and the
multiclone dust separator falled due to rapid wear nf internal

It is at this stage that the defendant emplaved the use of a Warr

dust collector which is best described as involving the submersion

of the host rock and fibre in water, a process which was rapidly

found to be unacceptable to the defendant’s main custcmser becausae of
the adverse effect which moisture had upon the water holding capzoiuy
of the mineral fibre. Expérimcnﬁation with the wmill plant had reach=d

this stage when the plaintiff's husband, they were not thon marcv:ed,
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commenced his employment with the defendant in about the month of
April 19%50.

Conditions at that stage had advanced from the primitive
facilities which the original manager Broadhurst first experienced.
He was substantially responsible for the early design of the mill
office and settlement. An initial difficulty was o find sufficient
level space at the floor of the gorge where the mine, mill, power
house and office were situate, above flood level. The office building
was purchased as a prefabricated house consisting of two bedrcoms,
living room and amenities. This was apparently enlarged Ey enclosing
the verandah which went around three sides of the building with a
corrugated galvaniéed iron dado approximately 3 ft. high and abovs iz
filywire mesh to the roofline which overhung for protection from sun
and rain. The open flywire mesh permitted free circulation of air.
The office building was situate, upon all of the evidence before me,
anywhere between 50 to 100 yvards from the mill -~ in the2 opinien of
the plaintiff cnly 100 vards or so.

The plaintiff's hushand is a trained fitter and machinist. At
the time he went to Wittenoom he was engaged to the plaintif¥f. The
plan was for him to work and save there for a pexicd of six months,
which term gualified him for a return paid air fare, whereupon he
would marry the plaintiff and they would then return to Wittenoom
where both would work to earn as much money as possible before
raturning to the metropolitan area. In early September 1950, the
plaintiff went to Wittenoom with her new husband and shortly therzafter
commaenced in the defendant's employ as a stenographer n the offlics
to which I have referred. It is her evidence that the office wasy
not cleaned regularly, that it was always dusty and that the flywire
screens surrounding the working area were clogged with dust. Tt is

the evidence of the defendant's sexrvants that whilst ther

ity

was
certainly dust in the office, it was not as dusty as the plaintiff

claims and they pray in aid therefor the fact that draftsmen worked
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within the area and that they reguired clean working conditions.
Fur thermore, the office housed machinery such as typewriters and the
defendant®*s pedal radio, all of which were kept clean,. Certainly
there was no air-conditioning and no suggestion that respirators
should be provided or used while engaged in employment in the office
building. .I find it difficult to accept the plaintiff’s evidence
that the building was never cleaned by the defendant, having regard
to the quality of its officers, but nevertheless I am prepared to

accept that on occasions it was subjected to uncomfortable

concentrations of dust. There were no sealed roads and the whole
%rea was dusty. 0ddliy encugh it was the custom of both the plaintiff
and her husband to eat their lunch daily in close proximity to the
office and one can only assume that they did this in circumstances
where the dust incidence wés not 86 grave as to interfere with the
enjoyment of that meal.

Broadhurst regarded the incidence of dust as a nuisance to be
eradicated. He did not think that there was any particular risk
because his understanding of silicosis at the time was that it
required long tern exposure to pcllute a worker's lungs and the cunpany
iﬁténded Eguhéve'the Aust incidence well under control obefore such
a period of time should expire. Initially one cyclone was used for
rthe extraction of fibre and dust and it was immediately seen that ix
would be necessary to use two,and two cyclones.were brought into
operation. Gradually the process was built up to that which I hawve
previously described. As each measure failed new measures were
brought into operation. wWhilst the defendant's servants had little
or nao éﬁperience of asbestos mining, they had, it ssems, read the
text books which were available at the time and visited asbestos millg
operating in South Africa and Canada. The company brought out twao

experts from America to live at Wittencom and assist its staff in

overcoming its problems. when the Warman dust collectors {failed, the
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company consulted H. B. Gregory in Sydney and S. W. Hart in Perth and
a rotorclone was especially designed by Gregory ta overcome the
plant's problems. I acecept Broadhurst's evidence that the company
through its officers never let up on the suppression of dust and
the use of rotorciones for the purpose of furthex reducing its
incidencé. The mill which the company originally established closed
down by the year 1958,

The evidence of the company’'s mill superintendent in 1950, &allan,
and Mines Department inspector, Faichney, is that hetween 1950 and
the end of 1952 to early 1953 when the plaintiff left Wittenoom Loth

the company and the Mines Department were concerned as to the

‘incidence of dust upon the working conditions of the company's

employees. The Department was primarily concerned about mine workers
only, its jurisdiction not extending to the position of office
workers. The concern for dust, however, arovse only out cf the

xnow edge that working in dusty conditions over a period. of time may
occasion the formation of silicosis in the lungs of tae WOrker.
Faichney went as far as to say that his concern was as to the
incidence of silica dust and not asbestos tfibre. Indeed, the
instyrument used to assess the dust incidence does not appear Lo hawvae
been designed to take in long asbestos fibre though I hasten to add,
however, that the fibre responsible for Mesothelioma ig very small.

In Faichney's report of 21lst August 19451, under the sub-heading
*reneral®" ne has set it out: *9n examination of the dust samplas
hoth from underground and the treatment plant, the amount of fiure
visible is wvery small. Some szunples appear to have no fibre prosent
and an estimate of the percentage of fibre present in the air would
pe very difficult to make”. No dust sampling was taken at the
company's office and Faichney d4id not think that any risk was atvached
to workers in that area. Faichney could not recall when he becane

aware of the distinction between asbestosis and silicosis. "1 had
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heard of the term 'asbestosis' but I was never really cognisant
of the hazards of it".

In the opiniocn of the Department of Mines the permissiblie volumne
of dust particles was 300 per cubic centimetre. There is no authorirty
tc support such an assertion. By that I mean there is no criterion
1aid down in the Mines Regulation Act or the regulaticons made pursuant
thereto. Nor, for that matter, is the safe limit of the number of
particles per cubic centimetre identified in any health literature cr
regulation of the Department of Health. In Inspector Lloyd®s report
of 13th October 1950, addressed to the State Mining Engineerx, all
readings within the treatment plant exceeded 300 ppcc. Most stations
were in excess of 1000 ppcc. ranging down through 7490 ppcc., 566, 480
to 410. At the power house next to the mill the count taken was z10
and in the centre of the fitting room, in the same building as the
power house, 80 ppcc. whilst in the men's dining reom, 1000 ppcc. AL
that stage work was in progress to improve the dust incidence. I
count taken in August of 1951 shows a very much improved position
though five of thirteen tests revealed figures in excess of 300 ppeoo.
ranging as high as 620 ppcc. A sample taken in the centre of the miil
building revealed a count of 155 ppcc. A great deal must depend upon
Qhere and how the sample is taken. In July 1952, five of the stations
within the mill plant exceeded 300 ppcc.., the No. 1 screen having a
ccunt in excess of 1000. The problem is that the dust counts taken
did not differentiate between rock and fibre and the only evidenco
before me as to the permissible limit of asbestos dust for working
atmosphere is contained in a memorandum from the Commissicner of
Public Health to the Under Secretary for Mines of the 26th Octobher
1951, specifying a figure of 176 ppcc. for asbestos dust. That 2
memorandum emphasised the dangerous hazard to the health cof workers f

i S o i

carrying out their duties in an asbestos fibre laden atmosphere.
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Whilst I have set out something of the incidence of dust at the

mill, there is no evidence that any report on such figures was sent
il

Bibvpstarsiors Sy

to the defendant 8r its officers, nor is there dny ev:dence thdt Lhm

reports of Inspectozs Lloyd and Falchney and the memarandum of the
Camml&Sloner of Public Health were made known to the defendant or its
servants. There is no evidence that either the Department of Mines
or the Department of Health took any action to remedy what may have
been thought to be an undesirable state of affairs at the company's
mill at Wittenoom. This is important when.one has regard toc the
difficulties of h?nq§§g§t when assessing a situation which existed

25 years before éhe plaintiff’s illness was diagnosed. 4

The departmental position of the company's office is best
described by Faichney in his departmental report of 19th August 1853,
after the plaintiff had left Witteﬁoom, when he wrote: "I consider
_the worst feature of the mill is the cloud of dust which arises f#from
the mill and.either drifts down to the growund or blows down the
gorge. It seems to have a demoralising effect™.

Apart from Allan having heard of the disease of asbestosis, none
of the defendant’'s servants had regard to the health aspect cf the
incidence of dust at Wittenoom other than considering it a nuisance
to be eradicated so as to improve working conditions. There was no
reference to dust hazard in the textbooks which they had read prior
to establishing the mine and mill plant and there was nothing that
they could gather from their respective overseas experiences. Tha iy
only knowledge of health hazard was that relatiﬁg to silicosis. The

= -

plaintiff however, malntalns that ghe was owed a duty by the defen
oo e o .

ant

lﬂ

and lts offlcers to fully inform thbmselves from mcdlcal writings

available before 1944 as to the dangers of asbestosis.

s e rarbETTE
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On 24th March 1930, the document known as the Merx yweather and

Price Report on Effects of Aﬁbestos Dust on the Lungs and Dust

Suppreasxon in the Asbestos Industry was laid before the Uthed klngdc

5Pdr11ament. That report undoubt9dly establishes the fact that the

inhalation of asbestos dust over a period of years results in the
development of a serious type of fibrosis of the lungs {asbestosis)

and that the development of the disease varies in direct prépoftion

to the length of exposure to dus?i Theﬂreport is based upon studies
made of workégs iﬁvéivéé iﬁ £he asbestos textile industry in the
Unite@ Kingdom and other such studies invalving case histories made by
medical experts up until that time. The textile industry to which T
have referred involved working with the pure ashbestos firre, a task
involving exposure thereto in excess of that of any worker in a mill
plant other than those involved in bagging out the fibre material.

1t would, cf course, be very different to the position of an office
worker such as the plaintiff.' On the othex hand, the report clearly
avrdbllshed the exis tence of a distinct type cf fibrosis of the Tungs
(asbestesis) resembling silicosis in its main clinical aspects, butn
differing from that disease in the mode of distribution of the fibrous
tissue in the lungs, in its radioclogical features, in the_enhanccd
rate of development under average conditions, and as far as the
evidence went, in a lower susceptibility to the supervention of

pulmonary tuberculosis. It certalnly would have formea a faz graver

R

warning to the dnfundant s offlcers thﬁn the;r 1944 53 knowluuua ot

5111c051 The Merryweather and Pche Report was aval able tor

exusal in Western Australta by Sgptember of 1932

o Merryweathnr agaln repoxtcd to the Mlnlster of Labour and
National Service in the Parliament of the Unlted Kingdom in January
of 1549, in a report which became available in this State in 19S51.

That report is important because of the manner in which it linked

asbestosis to carcinoma of the lungs. It further revealed a
e KRS e
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considerable reduction in the range of years of exposure both with
respect to asbestosis and caxginoma. For the former it became as

low as six months and for the latter eighteen months. Nowhere,

howe ver, is the dlsease of Menothelloma mentloned It is common

grourd that it was not generally ahcept9d as a primary tumour until %f
the 1960's. What is Mesothelioma? /ﬁ

Whereas in the case of silicosis and asbestosis, fibrosis of
the lungs is involved as the result of the inhalation of silica dust
and asbestos dust respectively, Mesothelioma occurs where the asbestos
fibre lodges in the pleura, that is, the membrane envelope surrcunding
the lungs externally and at some substantially latent period results
in the emergence of a malignant tumour spreading throughout the
pleura and compressing the lung and organs contained therein. It can
invade locally the ribs or the diaphragm of the victim and can also
spread by the bloodstream to other organs. The cause, however, is
not solely related to asbestos. In the investigations made by Dr.
Janet Blder, however, some 80% of cases reported upon have been so
related to asbestos victims from Wittenoom, i.e. blue asbestos. The
malignancy or tumour is inoperable and the prognosis of a victim is
three to six years at the most. It is Dr. Eléder's evidence, indeed
the evidence of all éhfee specialists, Drs. Musk and Elphick, that
the plaintiff "99%" contracted the disease in the course of her
empleoyment with the defendant. She is, of cougse, entitied to
compen.cation under the provisions of the Workers Compensation Act but
the guestion is as to whether by virtue of the defendant's negligence,
she is entitled to damages at common law. -

By her pleadings the plaintiff contends that the d=2fendant's
negligence in subjecting her to unnecessary risks by failing to
provide her with safe working conditions may be particularised as

follows:
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(a)} The defendant failed to warn the Plaintiff that Blue Asbestos y
Dust could be harmful to her health. :

(b) The defendant failed to take any or adequate steps to protect | -
the plaintiff from exposure to Blue Asbestos Dust when it
well knew or should have kriown that Blue Asbestos Dust was
dangerous to the plaintiff's health.

(¢} The defendant failed to take any or adequate steps to inform
itself of the dangers of Blue Ashestos Dust and the relationship

between asbestos dust, cancer and other respiratory diseases.

(d} The defendant failed to provide the Plaintiff with properly
constructed working premises and failed to provide any dust
proofing air filtration or any other protection from dust
whatsoever.

(2) The defendant failed to provide the plaintiff with any or
adequate resplirators or to ensure that proper dust filters were
available for any such respirators when ¥eéquired, and further,
failed to encourage or enforce the wearing of any such
respirators.

{f}) The defendant failed to have in use in the said treatment plant
an adeguate or effective dust extraction system which could

properly control the emission of Asbestos dust.

(g) The defendant failed to adegquately maintain the said treatment
pPlant and dust extraction system so as to control or minimise

the emission of asbestos dust.

(h) The defendant overloaded the said treatment: plant machinery

whereby the Asbestos Dust problem was increased.

{i) The defendant located the mine site offige in close proximity

to the mill.

{3} The design and construction of the mine site office was such
as to permit the ready influx of asbestos dust and fibres

from the mill.

The defendant denies that it failed to take adeguate steps to
protect the plaintiff from exposvre to blue asbestos dust notwith-
standing the lack of knowledge which its officexrs had as to the
distinction between asbestosis and silicosis let alone the former's

carcinogenic association and the cause of Mesothelioma. Its short




13.
argument is that it viewed its responsibility as an employver to reduce
therdust incidence as much as possible Zrxrom an engineering and héalth
pdint of view for the comfort of its employees and tha+ for the
purpose it employed all known means of dust extraction within the
mill. Indeed it is not suggested by the plaintiff that the defendant
could haveidone anything more save site the office elsewhere and warn
her. What is strongly argued on behalf of the plaintiff is-that the
defendant failed toc appreciate the possible harmful effects of
asbestosis, the carcinogenic aspects thereof and that a disease such
as Mesotheliioma was therefore within the risk of a worker's
employment. Possessed of such knowledge the defendant was thus in &
pesition to warn its employees before engaging theiy services.
Furthermore, had it appreciated the poscsible harmful effects of dust
failcut from the plant it would have situate the office building very
much farther away from the mill than 60-100 yards. The plaintiff,
of course, concedes that the defendant's officers could not have
known of the disease of Mesothelioma but on the other hand their
failure to study recent msdical literature available within Australia
left them in the position of being unable to appreciate possible
harmful effects of asbestosis or inhalation of asbestos fibre known
and unknown. All of thes2 arguments in the end'bﬁilﬂﬁpwnwﬁgwﬁééf
of fpreseeabiii#y. It is relatiwvely simple to be wise»afpg;ﬁthg !

event - here, some 25 years latexr, and condemn'thatJEEich i

misadventure as negligenca. Whilst Mesotheiioﬁa is known to be
assaociated with asbestesis caused by crocidolite in many c;ses, thaeoe
are the exceptions and the plaintiff's case is one of tnem. The
opinion expressed by Dr. H. R. Elphick, a senior consultant rhysician
widely experienced in chest medicine and in particular with the
results of mining at Wittenoom, that "the proprietors of the mill and
mine at Wittenoom could have had no knowledge that a person working

in the coffice, with no direct exposure to asbestes, could develcp a
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condition 27 years later which is known to be a consequence of the
minoxr exposure then involved™ iilustrates the probléﬁluwmﬂw;w

It is increased by the evidence of thor#cic specialist Dr. Janet
Elder, who has made a detailed study of the medical effects of

asbestos mining at Wittenoom since 1959, when she also visited the

area. She has described Mesothelioma as a rare tumour. "No one xKnows
exactly how the malignancy starts or when it starts. How it starts
in particular." It was first attributed to.asbestos dust in 1359- f

1960 though there were suggestions of it beforehand. Pathologist
Wagner was investigating the tumour in 1960 but it was net until i9é5
before its primary existence was accepted. Importantly, in Dr. Elder‘ s

opinion, there was no known relationship between asbestos and

»'Mesothelioma in 1550~1953, She would not have thought it likely that
{lthe plaintiff would contract asbestosis whilst working in the
5gdéfenﬁant‘s”office'for_theApg:iéd involved. Lung cancer was only
1!known to occcur amongét'asbestos workers who had asbestosis. The
i“plaintiff aoes"not suffex from asbesto;is.

.Arthur William Musk is another highly gualified physician in
respiratory medicine at Sir Charles Gairdner Hospital. He obtained
a Master's Degree in occupational medicine at Harvard University in
1877, He has seen about 20 or 30 ex-Wittenoom workers, mainily at
Gairdner Hospital. They have been suffering from asbestosis, lung
cancer and Mesothelioma, also from a conditicn'called benign asbhestos
pleurisy. He has seen some five or six cases of malignant
Mesothelioma. One was not associated with Wittenoom. He agreed
entirely with Dr. Janet Elder's evidence. His study of Mesothelioma
attributes its origin to crocidolite - where the disease is associzted
with asbestosis. In his opinion, only fibres of the oxrder of 2 microns
in diameter are small enough te go beyond the large airways in the
body in transit to the pleura. They have a length to diameter ratio
of about 3:1, or about 5 microns in length,. Such fibres are virtually

invisible in the atmosphere to the naked eve.
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Dr. Musk's study of the medical literature to which I have been
referred in some detail by Mr. Olney, reveals a change in scientific
approach from the pre-1950 case study of those involved in the
industry to his statistical survey in terms of relative risks and
epidemiological studies which subseguently came out in the 1950°s.

He was awére that fibres other than those of crocidolite are known

to cause Mesothelioma. In all his detailed study, case histories and
surveys, he had not come upon a case whkich indicated asbestosis aor
any other pulmunary disorder or a perscn who was employved in a
similar position to the one in which the plaintiff was emploved Ly
the defendant. He agreed with Dr. Elder that Mesothelioma did not
become accepted until after Dr. Wagner's articie in 1960. I would
add here that I do not propose to rlace any fuirrther constructiaon apon
the medical iiterature which has been made available to me in such
volume than that given in evidence by the medical specialists.
Undoubtedly there was a vclume of medical literature directed towards
the hazards of asbestos workers and scme of that literature dealt
with lung cancer associated with asbestosis. In no case, however,
nor is it contended otherwise by the plaintiff, is there medical

literature available prior to 1960 dealing with a malignancy of the

R

Pleura from which the plaintiff suffers let alone the causation through

inhalation of blue asbestos fibre of minute size,
The defendant called Dr. Harry Maynard Rennie who has had a

professional relationship with C.S.R. for 25 years or more and wasg

a consulting physician at Prince Alfred Hospital holding the position
as specialist thoracic physician during the late 1%40's and early
1850's, In the period up to 1950, he saw coal miners suffering from
occupational fibrosis as the result of inhalation of silica dust, In
his opinion it was quite rare for ashestos to be viewed as the cause

of occupational fibrosis. That was his experience. When he went to
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Johannesburg in South Africa same years after 1953, he learned thers

of the occupational risk to asbestos workers,

Had the defendant‘s servants resorted to thgwlggislépion of the
State of Western Australia up to 1950 relating to m1n¢ng and milling
of minerals it would have received no a351btance from the provisions
of the Mihes Regulation Act, 1%06-1946, and amendments and the
regulaticns made thereunder. At no stage did the Mines Department

(see Reg- 154) or for that matter the Department of Public Health

—

s@rve notice upon the defendant and there is no evidence of any

complaints with respect to dust incidence. Mesothelioma was not

Az

y .
lﬂ nmentioned in the Workers Compensation Act until 1970 How, then, may

ez,
~

it be Sald that the defendant's servants ahould have reas sonably

foreseen the pOSSlblllty of thc 1njury to the plalntl i Mr. Olnay

puts hls argumen* in thlS way.

In the first place the defendant s servants did not make any

enguiry cor receive advice as to the p0551b1c effegts of asbe%-o% du

generatcd in 1tswm111 at Wittenoon. Had it done so it would havtb
discovered a'wedlﬂhubfVﬁédiégimkﬁaw1edge identifying the more harmful
effects of asbestosis as opposed to si;icosis and the possibility of
lung Gancer.r As 1t was, the company dld not regard its employee as
belng ;f risk from those diseasses. Therefore it took no steps to
warn the plaintiff of any pqssible healt hazard arising from the
inhaling of the dust and fibres in her office, Whilst the defendant's
servants endeavoured to combat the incidence of dust in its milling
operations, the hardness of the host rock and the diff-iculty of
separating it from the mineral fibre militated against the defendant’'s
efforts to entirely effect suppression. In fact, it would appear that

minimal exposure to small amounts of fibre can give rise to

Mesocthelioma 25 to 30 years later.
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Of the company's efforts to suppress dust, Mr. OClney points to
the overseas practice of establishing large settling rooms in which
are constructed creoss baffles for the purpose of separating mineral
fibre from dust b lown thgrein. The deFfendant's failure to construct
such a settling room notwithstanding the difficulties of the existing
terrain ana the shortage of materials to be employed for that purpose
at the relevant time,to say nothing of no economic gain arising
therefrom as was the overseas exXperience,demonstrated the negligence
of the defendant and its lack of concern for its emplovees. I have
some difficulty in understanding this latter argument when'in fact,
as I have previously said, all that was needed was a minimal - the
precise gquantity is not known -~ inhalation of almost invisible
mineral fipbre. But that is sufficient to sustain Mr. Olney's main
argument. That is, that there was ample medicalulitgyature avallable
to the defendant's officers had they enquired to demonstrate the
hazardcus nature of asbestos dust, even in small quantitiés, and as
to the possibility that the inhalation thereof éguid give rise to
lung cancer. Mesothelioma is a form of lung cancér. The medical
literature which did exist and to which I have previocusly referred
indicated a danger sign for the company to take grave care and to
" warn its employvees as to the possible effects of work in areas where
-mineral fibre might be inhaled.

In other words, possessed of the medical knowledge available,
had the defendant's officers been asked as to whether it was safe for
its employees to work in areas contaminated by dust such officers
would have been obliged to admit that they did not know and thus waers

lJiable in negligence for not being in a position to warn. In th

o

words of Sachs L.J. and Lawton L.J. in Wright v. Dunlop Rubber Company

Limited, 13 K.I.R. 255, at p. 271, "ilad they given thought to the risk

to Dunlop's workers, as manifestly they shcoculd have done, some action

by them was called for. The least they should have done was to have
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warned Dunlops of the suspicions which they had"“. The plaintiff's L
argument is based upon the propdsition that whilst the disease
Mesoth=1icoma was unknown, the possibility of_cOntfactihgng;Hééf'frmm

exposure to asbestos was known,_and”shoqld_have placed the defendant's

A

servanﬁs on guard. One progresses from that positicn to the
conclusidﬁffhat the defendant whilst not having the relevant knowledge
cught to have known of the risks associated with the inhalation of
asbestos dust - even to the extent of the danger posed to the
plaintiff working in an office a short distance away from those exposaed
to duét in the defendant®s mill.

Before turning to the defendant's substantive argument, I should
shortly dispose of its plea under the Statute of Limitations. It is
quite clear that the disease from which the plaintiff is sadly
suffering was not identified untiil February of last year. It is ocnliy
then that the plaintiff first knew of the existence of the disease.

1 uphold Mr. Olney's submission that the Plaintiff's cause of action
arose at the time the plaintiff became aware of her condition. Ses

Carxtledge v. E. Jopling & Sons Ltad., (1963) A.C. 7548. It follows that

the plaintiff's claim is not statute~-barred.

The defendant.'s arguments may be confined to the test of foresea-
ability and in addition its denial that it failed to take adequate
steps to prevent its employees from inhaling dust. Whilst thae
defendant's servants? knowledge of asbestosis was 1limited and more
tec be eguated with the disease silicosis, the most +hat any detailed
study of asbestosis in 1950 would have revealed was that there was
some association between that disease and lung cancer - see the
evidence of Dr. Elder. How, then, could it guard against an unknown
disease apparently more associated with the mining of blue asbestos
fibre than that of white, and particularly sec where an office worker
was involved? Again, the test of what was reasonable must be againsc

the standards of 1950 and not against the modern trend towards strict
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liability. The identification of cause is not sufficient to impose
1iabii&ty and an employer is not an insurer of his employea’s
condition save in areas of worker's compensation.

The studies carried out by Merryweather and Price we;e concerned
with the use of already mined and milled white asbestos fibre in
textile factories in the United Kingdom and notwithstanding the
alarming figures t+herein revealed, the United Kingdom Parliament had
not scen fit to close up such factories but merely to bring down
regulations relating to suppression of dust. Although scme relevant
medical literature existed in Western Australia at the relevant t%me,
nd Government department had legislated alonng:rnJ:]:ar_llnes - |
Notwithstéﬁding Pr. Hensell's memcorandum to the Under Secretary for
Mines of 26th October 1951, and the concern therein revealed for the
health of the workexs at Wittenocom, there is no evidence of the
department’s intervention as the memorandum suggests. There is
certainly no evidence of the defendant's servantg' knowledge of the
Commissioner®s opinion.

Blakiston’'s New Gould Medical Dictionary defines =silicosis as
"3iffuse Ffibrosis of the lungs caused by the inhalatiocn through a
periocd of years, of dust having a significant content of silicon
dioxide particles less than 10 microns in diameter. It is a form of
rneumcconiosis™. asbestosis is defined by the same authority as a
form of pneumocconiosis marked by fibrosis of the lungs from prolongsad

inhalation of dust laden with asbestos. Pneumoconiosis is.défined
as é£¥0nicriﬁflamation of the lungs caused by the inhalation of dust.
All the recognised forms of pneumocconiosis are due to dust. The
predominant feature is fibrosis which varies in type with the
etiologic dust. Silicosis and asbestosis are the main forms.

Mesothelioma is defined as a primary tumour, either benign or

malignant, of the cells formed in the lining of the peritoneum oOx

pleura — the latter being the serous membrane enveloping the lung and
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lining the internal surface of the thoracic cavity. We have already
learnt that one of the causes thereof is the inhalation of minute

fibres of croc1dollte - see the evidence of Dr. Musk - which was mined’

for the flrst tlﬁe in Australia at Wittenoom and is not mined anywhere
else in the world apart from in South Africa and Bolivia. It was the
Scuth African investigations by Dr. Wagner Whl”h brought to light the
assoclation of crocidolite fibres with Mesothclloma - in the ‘early
1960's. -

"Negligence is conduct falling below the standard established
L fer the protection of others against unreasonable risk of harm. This

tandard of conduct is ordinarily measured by what the reasonable wman

{ of ordinary prudence would do in the circumstances". See Fleming:
\ The Law of Torts, 5th Ed., at p. 106. To measure that standard
knowledge of the danger to be guarded against must exist. It is

common ground that knowledge of the disease Mesothelioma did not oxist
at the time the plaintiff was in the defendant's employ and certainly

not its cause. Mr. Olney has endeavoured to surmount that problem by

equating the existence of knowledge of the hazards of asbestos mining

generally but I am unable to accept that proposition, particularly so

e

where the plaintiff was employed in the defendant's office sd;gm_
distance from-'its mill. in my opinion, what happened to the plaintiff
could not have been reaspnably ,S;quer bj the dpfendant s officers
durlng the perlod 1950 I;ggpand it wéuld be unreaaonable to contend

to the contrary. "The liability for negligence, whether you style it
such or treat it as in other systems as a species of ‘culpa’, is no

doubt based upon the general public sentiment of moral wrong-doing

for which the offender must pay". See Lord Atkin in Doroghue v,

Stevenson, {(1932) A.C. 562, at p. 580. Whilst the deferdant’s servants
may not have known all that they should have known about asbestosis
when establishing the defendant’s mill, in fact their knowledge of the

hazards to health occasioned by excessive dust and their determinatcion

to suppress its incidence in my view of the evidence absolves the

}

e
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defendant from liability. I do not attribute fculpa' to such
responsible officers,
1 am indebted to Mr. Olney for his reference tc the Wright v.

Dunlop Rubber case, but a reading therecof occasions me to distinguish

it from the facts in this case. There the Court of Appeal found that

the defendant I.C.1I1. dld know of the carc1nogen1c quaixtles of

B et T RS .

Nonox S. Furthermore, to warn a worker of a pOSblble danger surely

e e . - RN P R

-

does not extlngulsh an employer s 1lab111ty. The plaintiff does not

L e I R

suggest that Lhe defendant's mine and plant should have been closed.

In my opinion it has not pqen“shown by thghp}gintiff that the

1éefendant could have done anything more under the heading of
iLontrdlling of dust during the relevant period. This is particularly
so when one has regard to the evidenceﬂof Dr. Musk as tco the part
plaved by the crocidolite near invisible fibresrin the causation of
Mesothelioma. The plaintiff has not established the foreseeability i

of the risk which she ran whilst working for the defendant. None of j

the particulars ©of negligence have been made out. I do not condemni¥'

!
H

as negligence that which in my opinion was sad misadventure. The

plaintiff's claim fails.




