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Mr., Allen Gerson
Kelley, Drye & Warc:n
39 0ld Ridgebury Road
Danbury, CT 06817.3001

Re:s Union Carbide Witness - Dr, Carl Durnehl
Deposition of J/1C,83 and 3/15/83

Dear Allewn:

On March 10, 1989, we began the deposition ¢of Dr. Carl
Durnehl. .ial cross-examination was conducted by Bob Brownson,
attorney ): third party defendant ConWed. Cross-examination was
als0 ¢ond uuted by Mike Polk, tounsel for plaintiffs (he is
associated with the Motley firm). It 15 my lmpression that third
party defe. ‘ant ConWed is making a "full court press™ on Unlon
Carbide in an effort to avoid 1iability in this caze. They are
going after Union Carbide with a vengeance, in wy opinion, and are
conducting significantly greater d.scovery than plaintiffs would
otherwise attempt. Az I have previously discussed with you, I
think this will work to the detrimgent, of Union Carbide in this
litigation for years to come. [t s very jmportant that in future
depositions of individual Union Carbide witnesses that they be as
thoroughly prepared for the daposition as possible and that good

Eforts be made to control the scope and the tone of the
deposition. Additional thought should be given to the overall
approach Union Cartide 1s wmaking in their defense ¢ these
ashestos personal injury cases, A3 we have glready discusszed, a
consistent approach and a consistent line of defensa is helpful
For preparing corpcrate witnesses Jor these depositions,

-

o



FRI 1424 F.a=

Mr, Alten Gerson
Marceh ¢¢. 1989

-

Page {

1 will sunmarize below briefly the toints of interest froom
Dr. Durnehl's ¢ross-exsminaticn on Mateh 10,

Dr. Durnehl is & 75 yeur old retired associate sedical

director of Union Carb.de; he retired on August 30, 1979, HiS
590 ecareer with Union Carb.de begun in 5947, as sedical director aof

{ —URion Carbide's Jexa$ .1ty Chemicd) Plant. He moved up the ladder
gl “WITR UnLon Tacuide to 1SsiStAnt Wed iRl director, director of
voxicology, then asscclate corporate medical divector. His first
involvement with Union Carbide Corporation's xsbestos group way in
the early 1960°'s, before Union Carbide began their California

ining operaticas.

i He has visited the King City, Californlx operation on two

i ogcasions, once in the mid 60's and once in the exrly 1370's. One
H eancern of his at the plant was the possible dust hazard of pile

A of ore and the proper mainterance ¢f ventilation equipment. He @
has known ashestos wai potentially hazatdous since ke he

;i Twotrk with Onfon Carbife T THTL L the time of his {nfthf
ViSiT3 to Linf LItY, 115 CONcerns were passibly ashestosis, and
not lung cancer; 4t tals time he had not heard of smesothullione.

Chest x-rays have been taken annuaily at King City since the
facility opened.

VPO N

Unton Carbide had a small nedical library in New York with
ahout 300 books. Adéitionally they. hed subscriptions to & number
of medical and scientifle journals&)The company 3lso had its own
toxicology reseatch facilities at the Wellon institute in
Piltesburgh, Unjon Cirbide had & chemici hygiene tellowship there
£OT y&ars, on & staf! WiLR LDOUL =9 PeOpL&E. RESEATCR OR
LOX.COLORY Was CONQULLAd ThGL® Erct L358-1579. T

-y

Union Carbide 1as had an annual chest x-ray progrum for all
its eamployess since the 1340's. The Kiag City asbestos operation
began in the early 1560's, Brownson veviewsed aa old material
safaty dats sheet and an o614 Calidria asdbestos producy bulletin.
He ¢1d not review one of the M,5.0.5's from the 1980's,

- ~».A,'¢,;’,_.,,%I, L
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i Witness was stown an article by Langer, Rohl and Selikoft
b entitled "Variation: of Properties of Chrysotile Asbestos
N Subjected to Milling"; Journal of Toexicology and Environmental
Health, 1978. He wnew Dr, Seliroff, but did not know the
b article, The artic.e stated it was a study of Calidria R.G. 144

Asbestos; he did no. know what that was. He did not know whether

this was Cheysotile or not. He was not sure whether Calidria was
a Chrysotile fiver.

¢ e A S T S

5o

= NIERLINE % 9



I ogT-25S-91 FRI 14:a7

D Me. Allen Cerson
; Marcn 16, 1989
. Page 3

Witness was shown the 1966 Mellon [nstitute Study of
Intraperitones) Injection of rats, guined pigs and radvdits, This
was the only Mellon Institute Study he could recall regarding
asbestos., The study wis done because the wmedical literature in
his oind showed only that long ribers caured asbestosis; yet, he
learned that new foras of silicosis were developing from uitra
Eine particles oFf silica. As u result, hu became concerned with
the possibility that tae short Elbered nature of Calidris could
cause a similag responie.. No conclusions were tesglly reached,

Hitness was shown an early copy of the Asbestos Toxlcology
Report. He believed buth he and Dr, Lane wrots parts of the
report,

Pelletizing was used 23 & weans to reduce dust in the
Cailidria Asbestos which was markered., Even when pelletized, dus:
was generated by the liandling of that preduct,

¥nile he was no. faailiar with the ConMed Company, or 1ts
products, he was familiar with recemmendations made to companies
using Union Cardbide products, including: Control of dust, tlosed
flow systems, wetting of asbestos procssses, physical examinations
and chest x-rays, pelletizing, sdequats oxbaust ventilation,
environmentsl monitoring, and saintenancs of the T.L.V. He did

not know whether Unicn Carbide ever did dust sampling at the
ConWed Plant,

A lengthy discussion of Sarers report was done. Dr. Durnehl
did not know Sayers personally, and inttially did not recall the
Report. A falrly effective review of the negative parts of the
Sayers Report was then conducted,

An arrempl was gede to cross-examine the doctot rezarding
the 1952 and 1963 insulation dust studies at the Union Carbide
est Virginia facility; witness did not treally recall those
studies, but did remenbar they were done to deternmine what duse
levels were present in insulaticn work, Four documants were shown

to him; he repeaberad receiving several of them, but could not
elaborate ot any of thea.

The next letter reviewed was a June 7, 1967 letter from Dr,
Durnehl to Dr. Tom Hall., In this letter {t states he reviewsd t(he
Sayers Report, which ¢on¢ludes among other things that the §
mppcf. threshold linmit value would not protect against
gesothelioma, When asked if this information was communiceted to
the custonmers, he sald that he did not believe 30 because it was
only a personal ¢pinion of his, (This topic is addressed an
dyrrecy examination)., The next lettar reviswed was exhiviy 34,
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letter frow T. J. He'l to Frank Dexter, 6/13/67 with asdestos
toxicology report atiached, Durnehl di¢ not recall the letter,
but recalled the incidents reflecred in it. Dr, Durnehl stated
that while he followd asbestos toxicology ¢losely, as be did with
other marketable chemicals, he did no: follow it very closely.

Dr. Ducnehl was shown and recogaited & mewo of January 2§,
1969, and a letter from Dr. T. J. Hall to Frank Dexter 6f August
1, 1967, ¥hen shown a letter of Moveabvsr 3¢, 1967 from Dr. Hsil
to Frank Dexter, he stated that the letter provably does not refer
to the Sayers Report., He says that injscted Chrysotile causes

cancet in rats; xlttaagh im practice, it i less apt to cause the
diseese due to the [iber geometry and shape,

At this time ke wigs
concerned that Caliaria, due to 4ts short fiver size, had &

dreater possibility of getting {ate the lungs and causing disease
than other Chrysoti.e Eibers.

Union Carbide bhad always been concernsd about sstestos dast
levels in their plaits since 1947, They began air sampling in the
1960's, and they bepan & program Eor chest x-rays of empicyees in
the 1940'3. Dr. Duraehl was unaware of Union Carbide providing

dust sampling setvices to their customers. He thought they

prodvably did not because they did not want to intrude on their
customer's businesses,

Cross examinglion resumed with questions by plaiatiff's
counsel Mike Polk$YDr. Durneh) stated that Union Carblide as &
C

orporation was weil aware of nshestoS hazards genéraily in 1947,
)

b _khowledge was based in part on medical literature reviey and
extended 'Eu"ci‘; to )

18 1330's; Union TarEide did not 4o in dep.n
medical sStudiées on the subject,

In 1947, UCC's medical knowledge regarding asbestos was
solely based on the medicxl lirerature, They latet obtained
informatien independently from studies done at the Mellon
Institute in 1944, Union Carbide was & founding member of the
1.H.F., and Dr. Durnehl autended some [HF meetings.

®!n 1947 Durneh] knew asbestos could cause asbestosis ard
this Was a Progressive possibly Fatal dLsease, in 1947 he
beiieved asbestos was doss related reparding inhalation, Ths
telationship or aiseciation between asbestos and lung cancer
b24ane known to him in the early 1960's, Pefore the early 196C's,
he had no hint of an associat.on between asbhestos and lung cancer.

Dr. Durnenl belisaved that in 1967 there wis & prowing
probability of a relationship between asbestos and mesothelioos.
Toc¢ay he believes (ncontrovertibly that asbestos can cause

F.a5S
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zesothelioma, byt nrot all wmesotheliomas are taused by asbestos.
This became incontrovertible in the early 1970%'s, based on
reliabie epidemiological studies showing an association between
ashestos and assothelioma, Frior to 14967 he bvelieved no resl
evideniological studies had bveen accomplished vegarding
mesothelioamt,

In 1947 he unde'stood Chrysotile ¢ould cause asbestosis, Hes
nat done no personal studies oo relative toxicity., Until 1979 he
was not aware of any information thac Union Carbide had

accomplished a study regarding telative toxicity of Chrysotile
fibver versus other fiders.

He {5 aware of no workers' comp ¢lalms £iled by Union
Carbide versonnel for asbestos disease prior to 1870. He {5 aware
that after 1970 & couple of wllieped actbestosis cases arose out of

the Charleston, West Vicginia Institute Plant during the years
1970-1979.

Bakellte was briefly discussed gver objection., It is &
resin used for molding Eixtures, etc. He had no perscnal

vnowiedge 1f Bakelits contained asbestos: Bakelits was sometines
so0ld in a granular Eicm,

In his wind, the single purpose for the asbestos toxicolegy
repotts was to provide it to the marketing people who requestec
{v. He didn't recsll whether wesothellioms was ever mentioned in
those reports. By 1867 he had an opinion that mesothelioma may
occur with asbestos exposure below the threshold limit value, He
8150 felt the Sayer: Report was resscnably accurate,

Durnehl was o the Liveling Coumittee for Union Captid

1955-1978. This coumittee kept winute:, He doesn't recal’ Twner
labeling oF ashestos products was discussed., He recalls he pade
recompendations £or cautions/warring labels. Incluslon of cancer

language on the labsls was discussed reparding asbestos
containers, The word cancéer was rejaced, He believes warnirng
labels were placed 5n the asbestys containers of Calidria froz she
first day 1% was sold by Upion Carbide.

He recalls the avigfgc length of Callidria asbestos fibers
was 1ess than § mtcronsie/ He pecognized in the 1940's, a

_possibility of asbestos health problems to insulators working .n
“the [1eld, He tel:eves if-place 1hsulation does WOU TAYE T MEa.

“hazard Tt it is not disturbed, He coes not have an opinten that
Chrysotile asbhestor cannot cause mezotheliona, When asked whather
Chrysotile asbestos could cayse mesothelioma, he responded yas
with sufficient exyosure, He aiso believed that recent
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in size, and the deposit being free o impurities found in osther
asbestos deposits, The short Tibered nature of the Calidria
presented several <¢¢nsiderati¢n:, inciuding an enhanced ability to
be discharged from the body cr dissolved by the body, in what was
believed to be a lover potentiail carcincgenicity,

In 1947 Dr. Durnehl xnew that asbestos in general could

cause asbestosis. He did not lknow then whether such & shert

fEibered asbestos fiter as Calidria could. In the 1960ts, he Ffirst
learned oF an association between ashestos and lung cancer. Part
of the early focus vas on Eiber length, and the unique short
nature of our f£iber rendered it different in his opinioen. In the
1960's, he believed there was tc demonstrated causal relationship
ot association between our type of Calidria Chrysotile asbesios
and lung cancer. That's why no warning label addressing this
appeared on our Calidria product., He believed that for lung
cancer to develop, there wmust first be significant enough exposure
to long Eibered asbestos as is necessary to cause ashestosis, He

believed that it was asbestosis and not asbestos exposure alone
that predisposed to cancer.

In 1967, he knuew there was growing evidence of an
association between asbestos and mesothelioma. This was nhot withn
Chrysotile asbastos however. [t was iln any event not with the
short Fiboved Chrysotile asbestos as composes Calidria., The same
was true with respect te the epidemiological studies regarding
mesothelioma in the early 1970's, There was no causal
relationship establ.shed between pure short fibered Chrysotile
asbestos and mesothelioma at the time of the early 70's., At that
time there was the possibility ¢f an association., He did believe
that for other types of asbestos, aa association had bveen
achieved, He did not recall any epidoemidiogical studies showing a
causal relationship between short fiber Chrysotile and
mesothelioma. Further, mesothelioma is caused by things other
than asbestos, He helieves the issue is not resolved today as to

whether our pure un:quely short-fibered asbestos is in any way
associated with mesothelionma.

When chest x-rays were dore at the King City, California
plant, it was for protection of the employees. At that time 1t
was KNOwn asbestos <ould cause asbestosis, and eventually it was
known that asbestos was associated with lung cancer and
mesothelioma, There was no evicence associating our Calidria
asbestos with the liung cancer and wmesothelioma. This is supported
by the current abvseice of diseate in the Union Carbide personnel
working at the King City plant. As of 1979 when he retired, no

King City employees had developed asbestosis, asbestos related
luneg c¢ancer, ar mesathelioma,
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Several studies were acccmplished of Union Cartide Calidria
asbestos. These stulies were accomplished based on samples
provided by Union Carbide. To his kncwledge Union Carbide never
refused to provide any tresearchers whe requested samples with
amounts of their Calidria ssbestos.

Union Carbide zommissioned at least two studies of Calidria
asbestos at the Mellsn Institute. Amcng the purposes were 1o try
to answer unresolved questions about potential asbestos hazards of
Calidria asbestos, No studies had directly implicated pure short
fibered Chrysotile asbestos such as Calidria in the medical
literature. He recalled that there were two studies, both of thenm
were reviewed with the doctor. Neither lung cancer rov
mesothelioma was the focus of eithet ¢f these studies.

In his mind pelletizing cignificantly redyced cust levels
from handling Calidria. It di¢ not eliminate all the dust, One
of the purposes was to reduce the level of dust $0 that below the
threshold limit value. He believed the peiletizing was successful
in that regard, He explained the ttreshold limit value was

important because it was the scfe working level for sshestos
exposure..

We reviewed the asbestos toxicology report of May 8, 1969
affirmatively, He states it was comminicated to customers, and
reflected a cauticus attitude on the part of Union Carbide in
marketing their products. They were provided to the market.ng
personnel because they were the ones in primary ¢ontsact with the
customers. Additionally, he and others directly sent copies of

the asbestos toxicology reports or even prepared them on request
Erom customers and others,

All in all, I thought the direct examination of DBr. Durneh?
went well. I have had scme further thoughts on questions that
should be asked of him or considered if he is deposec again., I
would ewphasize with him in another deposition, after preparing
him on the issue that neither he nor Union Carbide hzd any reason
to suspect that the threshold limit values were not being cbserved
by end users out in the Field., This was one of the reasons why
Union Carbide provided dust sampling &nd dust study services to
its customers. ] weuld also like to hear his thoughts on Dr.
[rving J. Selikoff, and whether Dr. Selikoff's views were
immediately and unconditionally accepted by the medical and
scientific community when presented, We've had many comments from
other expert withessées and corporate witnesses that Dr. Selikoff's
opinions were initially held at arm's length in many respects
because of the "firebrand" nature of his presentations.
Additionally, I think we need to re-ecucate Dr., Durnehl on che
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significance of the _mpurities in the Canadian ashestos as opposed
to the pure nature o our Calidria asbestoc, When I discussed the
matter with him he wis too weak in his recollection to

affirmatively testif about either Tremolite, Amphibeles, or other

lmpurities. In fact, he did not even remember what Amosite or
Crocidolite asbestos fibers were.

All in all, I Jelt we lost some ground with the deposition
of Dr. Durnehl. Much of what he said [ believe he simply is
remembering incorrec:ly. I!f he u1s going to be re-deposed at soge
point in the future, I would suggest someone spending a ¢ouple of
days or at least a £ul1l day with him to go through a comprehensive
approach of Union Cacbide's strategy, positions, and concerns with
respect to matters ox which he could te expected to testify. I
think this would be wost helpful, Additionally, ! would have
whoever does that al;o be prepared to conduct & direct exasmination
Perhaps covering tew matters raised ir Further depositions, or

addressing some of the concerns which I have mentioned in this
letter,

We appreciate :he opportunity t¢ be of service to Union
Carbide in this case. Plate let Herry or me know if there .s
anything further we :an do in this regard. [ look forward Lo
receiving a ¢opy from you, Allen, of the documents produced at the
Joyce Hill depositic1 and cocument production. I felt the
deposition of Joyce {ill went reasorably well. As we expected,
there were some problems becadse of the nature of the £ile system
that has been set up at your offices, rather than strictly through

Union Carbide ewployz2es., 1 theught Joyce handied the matter
well, Please let me know what we czn do,

With kindest rzgards, I zm

Very truly yours, )
B0 o

William D. Harvard
WDH:bja:7272H

¢C: Mr. Terry McGesver



