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November 21, 1977

Misters Gafford, Houser, Lehnert, Maddox and Marghall:

Attached are a number of pages taken from a Consumer
Product Safety Commission document which describe the study of
"patching plaster" and the Commission's proposed ban. Action
by the Commission will be delayed until after December 12,
1977. There is the same question as to whether the ban will
be issued at that time as there appears to be a good deal of
confusion within the Commission as to what they are going to
accomplish with this proposed ban.

Herb Carlsen has the entire A.T. Kearney report summary,

80 if more details are required, please contact Herb.

Very truly yours,

\
D.E. Brackett
Eastern Manager

DEB/sw

PLAINTIFF'S EXHIBIT
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INTRODUCTION

In response to petitions filed in 1976 and 1977, the Consumer Product
Safety Commission (CPSC) proposed to ban the manufacture and sale of
consumer patching compounds and artificial fireplace emberizing materials
containing respirable free asbestos. This proposal was published in

the Federal Register on July 29, 1977.

The purpose of this report is to provide information to the Commission
regardiné the probable economic impacts of the proposed ban and of alternati:
available to the Commission on certain issues. Study was initiated
by HI/Economics to examine the impacts of a potential ban in mid-1976.

In the course of this study, a preliminary asscssment of the ban on
patching compounds was provided by A.T. Kearney, Inc. Sections III

and V of that -report are attached as Appendices to this document.
This report is divided into two parts: the first deals with the

proposed ban on patching compounds, the second with thé proposed ban

on artificial emberizing materials.
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SUMMARY OF MAJOR ECONOMIC IMPACTS

Patching Compounds

If the ban is promulgated so as to cover only intentional addition
of asbestos or asbestos-containing tremolitic (i.e., fibrous) talc or
other raw materials to the product, thereby permitting inadvertent asbestos
contamination to be present, patching compound production by many firms
will be continued. Most products now on the market would have to be
reformulated to comply with the ban and significant disruption of inventoried
products in distribution would occur; the production and sale of some
compounds would be continued without reformulation and w{chout disruption
of distribution channel inventories. Other principal alternatives
such as setting a minimal contamination level (e.g., one fiber per thousand
particles) or prohibiting the pressure of asbestos altogether (in the

rule as proposed) would have substantially greater adverse effects.

Many manufacturers who do not have extensive technical reformualtion
capabilities may discontinue patching compound production temporarily
or permanently. Some manufacturers have claimed that they may go out
of business if the ban is promulgated. There may be particularly serious

effects on the cost structures and competitive posture of small businecsses.

‘Costs associated with reformulation, raw materials procurement,
production processes, inventory obsolescence and repurchase, and product
testing may ‘increase the average cost of producing patching compounds.
The average priceg to consumers and professional contractors may also
rise. The total price effect of the ban may be about $10-60 million,
depending on the extent of reformulation necessary and the ability of

producers to pass on cost increases.

SGP 0009388



-2-

In professional uscs of patching compounds, the aggregate labofﬂ
cost of drywall finishing may incrcase for the first year by as much
as $50-125 million. The effective date chosen and the way in which
professional use of the product is treated will have a significant impact
on the magnitude of these costs and on the degree of disruption in the
construction industry. In the short rum, near maximum adverse effects
would accompany the proposed 30-day effective date and prohibition of

the use of asbestos-containing compounds by professionals.

The utility derived from the product by consumers and drywall contractors
may be adversely affccted; many substitute formulations are expected
to have poorer performance qualities than those containing asbestos.
This is lgkely to be noticed more by professsional applicators; most
consumers, who are typically infrequent and unskilled users of the product,

will probably perceive no significant difference in performance.

To the extent that contractors and their employees and consumers
are no longer exposed to free asbestos in patching compounds, the ban
may have bencficial effects on the public health. The extent of these

benefits is not known, but is expected to be fairly small.

Artificial Emberizing Material

The cost to manufacturers of producing some emberizing material
mixtures may increase as a result of the use of substitutes for asbestos.
This may lead to slight increases in the average price of separately-
sold emberizing kits. This price effect is expected to total less than
$25,000 in the year following the promulgation of the ban. No effect
on the overall price level of gas logs is expected, whether they are

frosted, unfrosted, or packaged with cmberizing kits.

Some manufacturers, distributors, and retailers have incurred and
will for a period of time continue to incur costs associated with the
voluntary recall of potentially banncd products. These costs may total

up to $20,000 for some firms.
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PATCHING COMPOUNDS

Patching compounds are mixtures of casein, clays, marble, nmica,
and other substances which are used to cover, seal, or mask cracks,
joints, and holes in interior gypsum drywall structures, including ceilings.
These may be packaged in "dry" form to be mixed with water, or in premixed
("wet") form. The Commission's proposed definition in the Federal Register

notice of July 29, 1977, which discusses the hazard associated with
sanding,uis interpreted to cover such products as spackling compounds
(including the industry term "patching plaster') and tape joint compounds
(commonly referred to as "joint cement" or "tape jb;nt mud"),

’ .

Many of these products now use or have used asbestos as an ingredient
in their formulations. Under the ban, addition of asbestos to the product
would become a‘prohibited act under Section 19 of the Consumer Product
Safety Act. It appears that the use of constituent materials (e.g.,
tales) known to contain significant levels of asbestos contamination,
would also'be prohibited. Further, the ban may prohibié use of these
products if they are inadvertently contaminated with asbestos above
a certain minimum level. Significant amounts of naturally occurring
tremolite asbestos and anthophyllite asbestos may be present in talc

or other substances used in the manufacture of some patching compounds.

Policy Issucs

This section is presented in the context of three basic issues
on which the Commission has available to it policy alternatives, choices
among which will have a direct bearing on the economic impact of the
ban. These three sets of alternatives reclate to the scope and coverage
of the ban, levels of asbestos contamination in the product addressed

by the ban, and the cffective date of the ban.
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The criterion of. one asbestos fiber per thousand parficles is not
based on any conclusions as to the lowest level of asbestos contamination
the patching compound industry could reasonably attain. It is based
on the Comnmission's best information on the feasibility, from a testing
standpoint, of using a fiber-counting procedure as a compliance screening
tool, The overall effect of the inclusion of the procedure in the ban
may be to ban or bring into question most, if not all, existing patching
compounds, and to cause confusion in the producing industry in the process.

Virtually all patching compounds contain fibrous material, be it
asbestos or some other substance. Most patching compound producers
have never tested their products for asbestos contamination, although
for quality control purposes, they do measure their own intentional
addition of asbestos or asbestos-containing (i.e., labeled) tale. Inten-
tionally-added asbestos is generally quantified in terms of percent
content by weight; this method is not directly applicable to the detec~
tion and measurement of end-product contamination. It has been suggested
that the lowest feasible level of contamination that manufacturers could
achieve is on the order of 0.5 to 1.0 percent by weight; this would
probably still allow detection of more than one true asbestos fiber
per thousand particles in a sample. Even those firms with products
that are labeled "asbestos—free" may have to change their formulations
to reducc and compensate for unintentionally-added asbestos.* Some
manufacturers are probably unaware of the possibility of truly inadvertent

(i.e., raw materials) asbestos contamination.

*The terms "unintentionally-added" and "contamination" imply a
certain ignorance on the part of manufacturers concerning what goes
into their products. This is not always the case; as mentioned previously,
some talcs may contain fairly high levels of asbestos, and OSHA requires
all asbestos-containing talc mined and sold to patching compound producers
(or anyone else) to be labeled. Talc suppliers are thus certifying
to manufacturers that they know certain kinds of talc contain asbestos.
Truly inadvertent contamination of talcs or other constituent substances
which arc not supposed to contian fibrous material may also occur.
This is likely to appear, however, at substantially lower levels than

are present in cowmpounds to which asbestos is currently added intentionally.
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There exists considerable uncertainty in the industry over the
accuracy and rcliability of the screening procedure: some industry
experts believe, for example, that fibrous materials other than asbestos
would be counted as asbestos under the procedure. To -the extent that
this is shown to be the case from actual sampling, some compounds which
may contain less than one true asbestos fibesr per thousand particles
may unnccessarily be banned, or manuﬁncturers may be obliged to perform
the more sophisticated forms of analysis to determine whether their
products should or should not be banned. Uncertainty also exists conceruning
the definitions of fibers, asbestos fibers, samples, and other technical
aspects of the testing procedures which manufacturers might use. This
uncertainty may lead to measuremcnt mistakes, resulting in the inadvertent
marketiﬁg of a banned product.

This would involve additional testing-related costs to mgnufacturers
or raw materials suppliers. Few firms in these industries own x-ray
diffraction equipment or electron microscopes (which may cost over $50,000
and $100,000, respcctively, and require onc or more trained employeces
to opcrate); the only course of action for most firms would be independent
laboratory certification. While there arc hundreds of laboratories
across the country with optical microccopy capabilitied, there appear
to be only a few offering x-ray diffraction and electron microscopy

services.

The magnitude of these testing costs may also be significant.
Manufacturers may submit an unknown, but potentially large, number of
samples for testing at an estimated $50 per sample for phasc-contrast
optical scanning and up to $300 per sample for the full complement of
analytical procedurcs. Manufacturers would set up their own sampling
plans according to good business practice, their perccived nced for
safety from prosccution, etc. Some cowmpounds or production lots may
be destroyed or diverted to other uses as a result; come small manufactucers
have stated that they would drop patching compounds from their product

lines if significant formulation testing were required.

-
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Some compounds, such as those containing no tale, may be found
after testing to be below the one-fiber-per-thousand-particles level.
Some firms may still decide to stop production rather than incur testing
costs, or-because they perceive that their products would be banncd.
Thus, the very existence of the screening procedure may cause significant
disruptions to the producing industry to the extent that business decisions
involving costs or thc financial and market status of firms may be made

on the basis of perceptions about the Commission's enforcement policy.

The Commission could ban intentionally-added asbestos, defining
intentional addition to encompass the known asbestos coatent of fitrous
talc. This would climinate the sources of significant asbestos content
in patching compounds while permitting some low level of truly inadvertent
contamination, which may be greater or less than one fiber per thousand
particles. The remaining discussion of the economic effects of the
ban is based primarily on this alternative,

-

Effective Date

- The Commission has proposed a 30-day cffective date for the ban
on patching compounds. Several comments weve reccived requesting nore

time, typically 180 days.

The costs associated with reformulation tend to be ianverscly velated
to time. As mentioncd above, the major portions of virtually all patching
compounds formulations are quite similar; small changes in ingredient
combinations and substitutions, however, arc critical to arriving at
a satisfactory result. Thouzh the basic rescarch on asbestos-free
formulations has been performed by the large producers, many companies
claim that considgrahle amount of time ;«required for research and
development and testing new formulations., This is especially true for
some of the smaller firms whose compounds are sold only in one or two
regions of the country in which specific climatic requircments are a
prime formulation consideration. The range of .estimated reformulation
time requiccments is 6-18 montiis. Some manufacturers who may wot be
able to reforiulate their products by the effective date may have to

stop production until products ave reformulated satisfactorily.
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Some disrup.ion of this sort may occur even 1f the effective date of
the ban is set at 180 days. This disruption would, however, be considerabl
more widespread, particularly among small manufacturers, under a 30~
day effecctive date. A short effective date may also aggravate any potential

asbestos-substitute supply shortage problems for small manufacturers.

The second major effect of the ban which would vary considerably
with the effective date is the effect on manufacturers’, wholesalers',
and vetailers' inventories. As stated below, the proposed 30-day effective
date may have substantial cffects on certain firms' products, depending
upon the trecatment of the scope and coverage and contamination issucs,
Generally, a 30-day effective date will have greater adverse effects
than a 180~day effective date. A 180-day effcctive date alone would
allow fdr the clearance of most imnventories, cven if all patching compounds
were banned. The adverse effects of a 30-day cffective date would be
substantially mitigated by allowing professional use of ashestos-contain-
ing patching compounds since the major market for the product would
not be disrupted by the ban. The impact on inventories of any effective
date will be strongly affected by decisions concerning professional

uses of patching compounds and contamination levels.

Market/Industry Charvacteristics

A summary of the characteristics of the patching compound-producing

industry and the markets for the product is outlined below:¥

The value of shipments of patching compounds in 1976 was between
$90 million and $150 million. Total 1977 shipments may be slightly
higher in value. Total annual sales to end-users, including retail
sales to concumers, arc cstimated to be roughly $200-400 million in

1976 and in 1977.

*For a more comprchensive profile, see Section IIT of the A.T.

Kearney rcport entitled, "Economic Impact Assessment of the Proposed

Ban of Asbestos—Containing 'Patching compounds'," attached as Appendix I.
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and lend desirable properties to the product. Since the thrce largest
producers in the industry (Georgia-Pacific, National Gypsum, and United
States Gypsum) already appear to have eliminated asbestos from their
formulations, the costs associated with rcformulation necessitated by
the ban will be incurred primarily by the other producers. Some of

the largest of the rewmaining firms now have asbestos-free formulations
on the market. Most of the other firms in the industry, however, are
small businesses which do not lhiave asbestos-free compounds, and which
lack the technical rescarch capability that the industry leaders have

used to develop asbestos-{ree formulations.

Manuf:Eturers will probably uot need new physical plant or equipment
to produce asbestos-frce patching compounds. The cdsts of reformulation
are thus primarily those of technical research and deveclapment, ficld
testing, and piiot production. The largest producer reportedly spent
over §1 million over a period of a few years to develop its asbestos-
free formula. Other coupanies with non-asbestos formulations, or in
the process of developing them, report reformulation expenditures of
$10,000-100,000. Souc of the large manufacturcrs have stated that they
may be able 'to license their asbestos-free formulations (or parts of
them) to smaller firms that wish to avoid or cannot afford the expense
of reformulation, if thosc non-asbestos formulations do not contain
sufficient contamination to be banned. The projected cost of such
licensing agreements to the licensees has not yet been made available

to us.

All manufacturers wmay have to assess the amount of asbestos contamina-
tion in their products, and incur some testing costs, cither by their
own technical staffs or by outsidc testing laboratories. Alternatively,
tale supplicrs ma} be asked to certify that their shipuents coantain
less thau a certain percentage by weight of asbestos, as determined
by the amount of talc in the final product. Testing by manufacurers
may be limited if carcful raw waterials sclections are made. Talc-containing
formulations may be altered, or discontinucd in some cases, to the exteat

that manufacturers perceive that existing formulations vould be banncd.
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It is likely that, since average retail turnover rates are relatively
slow (stocks turn over in approximatcly two to six months for most stores),
soma banned products may remain in inventory whether the effcctive date
is 30 days ov 130 days. Producers and distributors may still be able
to scll their inventories to industrial users, with some delay or some
reduction in pricc to industrial buyers to the extent that short-~run
finiched gocds supplies exceed short-run demand. In general, the shorter
the cf{fcctive dute, the greater the adverse effect on retail inventorics

will be.

Lffects ¢a Competition

W
1f some of the producers of patching compounds go out of business

or cease production temporarily or permanently as a result of the ban,
the producing industry will become more concentrated. gThe ovérall and
regional market: shares of some producers may incrcase. This increase
in concentration may be slight nationwide; however, significant increcascs
in regional conceatration may occur, since the firms likely to be put
out of production are typically specialized, serving only certain regious,
with few regional competitors.

The promulgation of the ban may also affect, for some time after
the effective date, the competitive posture of some of the smaller firms
vhich remain in the industry if their newly-reformulated compounds are
relatively less desirable from a cost or performance standpoint and
if their sales are adversoly affected as a result. A competitive advantage
would be afforded those firms with the greatest rcformulation cxpertisc.
The current coapatitive advantage held by producers of asbestos-containing
compounds ‘will tand to disappecar or be reversed until such tiwe as all

formulators can dovelop satisfactory products that are not banned.
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Othec Fffects

Some industry sources have indicated that substitute raw materials,
particularly attapulgite clay, may be in short supply in 1977 and 1978,
and that current supplics may be insufficicnt to meet the increased
demand generated by patching compound manufacturers formulating with
attapulgite for the first time. Thus, soﬁc of these firms mway losc
sales and profits for a period of time until supplies are sufficient

to continue production.

If the major manufacturers continue production of current reformulatious
and can raise their prices as a rcsult of the ban (sce scctions on the
Construetion Industry and Consumcrs, below), those firms or their patching
conpound-producing divisions may cnjoy slightly higher profits, at least
until other firms' products are perceived by purchaéersfto be equivalent

or better in terms of price and performance.

Jupacts of the .Propesed Ban on the Construction Industry

Cost LEffccts

The drywall finishing industry is gencrally sensitive to two major
factors vhen purchacing and using patching compounds: price and perforiance.
Both of thesc factors are likely to be adversely affected by the reforwulatic.

or discontinuation of compounds in order to cowply with the ban.

It appears that, Lecause of competitive pressure from asbestos-
containing formulations in recent ycars, producers of asbestos~frce
formulations have not yct passed on to purchasers their increased costs
of production and rescarch. If the increascd costs of making asbestos-
frce formulations can be passed on as a recult of the ban by virtue

of the fact that all producers will have to market asbestos-free formulations
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refinements are made in ashestos-{roe formulations; however, the widesprcad

use of non-asbestos-containing corpounds can be expected to result in

less cfficient drywall finishing ond use of the product in terms of

more material nceded, more sanding roquired, and more time spent in

actually applying the compounds and waiting for them to dry. Some contracto
may be prompted to add their own asboestos to the product, if the improvement
in the products' perforirance is parccived to be substantial. This practice

would present a hazard which mway be greater than the one the Commission

intends to reduce.

There may also be an adverse cffect on acsthctics, since premature
shrinkagﬁ and cracking cen oeccur. This veported inferiority of asbestos-
free products may also be cxpectcd to diminish in' subsequent years as
more mature reformulations are oifurcd which cover joints, eracks, and
nailhcads more satisfactorily. Until such time as drywall finishers
becone more accustomed to using ashestos-free products, some jobs may

have to be donc over.

Health Bencfits to Pryvwall Contractors

Though the proposed han is intended to protect consumers, the main
health benefit will probably acerue to drywall contractors, if the use
of asbestos—containing ccrpounds by this industry is prohibited. Drywall
mechanics are the heaviest (i.e., almost daily) users of the product.
Some benefits, in the form of longer life and reduced illness, may accruc
to these worlers. The possible continued practice of adding raw asbestos

to patching compounds in the field may offsct this benefit somevhat,

Other Effects

To the extent that contractors' inveatories are banned snd to the
extent that the availability of new asbestos-frec compounds is delayed
on a local basis, housing construction and renovation projucts way be
delayed up to several months, resulting fn}aﬁ inefficient allocation

of construction industry rusources.
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Impacts of the Proposed Ban on Small Rusincss

As noted above, most of the manufacturers and professional users
of patching compounds are small businesses. Small manufacturers may
be disproﬁortionately affccted by the ban. They are the firms without
extensive reformulation capabilities. Their products, which may often
be sold in specialized geographical regions under specialized climatic
conditions, arc most likely to be affccted adverscly by the use of substitute
for asbestos when reformulation is achieved. Small producers may not
have comparable access to supplies of substitute raw materials, particularly
attapulgite, which may be in short supply in 1977 and 1978. Swmall producers
may also be in a less favorable position than larger firms to pass on
cost increases to contractors because of long-term contractual price
agreements. These factors may afford a competitive adgantngc to the

larger firms in the markets for the product affected by'the ban.

Since virtually all drywall finiching contractors are small, the
impacts of the ban on this industry would be relatively uniform. The
ban may have adversc effects on contractors, including possible temnorary
reductious in employment, if drywall f{inishing cannot be completed duec
to regional materials shortages; this could lead to overall construction

delays.

Impacts on Consumers

Price Effects

The average price of patching compounds may rise as a result of
the ban, We estimate that price increeses will occur to reflect, at
the minimum, the‘5-15 percent production cost increases. Thus, for
example, a l-gallon container of wet material, vhich typically retails
at about $4.00, may increase in price by about §.20-.60; a 5-gallon

container == that most commonly used by drywall contractors -- which
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typically cells in retail stores for $7.00 - 10.00, may increase iﬁz

price by about $.35-1.50. Similarly, a 5-pound container of dry material,
which typically retails at about $2.50, may increase in price by about
$.12—.38.'

Some prices of consumcr-market patching compounds may increcase
disporportionately to componsate for cost increases which cannot be
passed on to the primary market of professional contractor because of
contractual arrangements, ctc. Prices of other paint and drywall-reclated
products (such as textured coatings, wallboard, plaster, etc.) may also
rise slightly to cover cost increascs or other losses associated with
patching, compounds.

If the total increasc in patching compound production costs can

be passed on to end-purchasers as a rcsult of the ban, the total annual
price cffect for the year following the issuance of the ban may be $10-
60 million. The miasnitude of this effect may be reduced significantly
in successive &cars as producers' development costs are amortized, as
substitute raw materials and asbsestos-frec formulation technology become
more widely available, and as price coapetition is increased because

of market pressure and econciics associated with full-scale production.

To the extent that new coustruction and renovation labor costs
are increased, there may be ceffects on the prices of new housing and
renovation projects. As noted previously, the total annual direct labor
cost associated vith dryuall finishivg is around §1 billion, and the
promulgation of the ban may lead to a $50-125 million incrcase in this
cost. This would amount to an average of about $285-70 per new residential
housing start in 1978, assuming a housing start rate of about 1.8 wmillion
in that year; far a 10' x 15' room, the increase way be about §5 to
§10. The burden of the increased cost is expected to be sprecad across
owners of existing homes who may engage in some renovation, and on purchaser
of neuly-renovated or newly=-constructed homes, though indirect long-
term price effccts may accrue to uscrs of ,affected facilities such as

schools, stores, end other public buildings.
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(c) Product
Packaging

“Patching compounds" are sold in a wide variety of consumer
and commercial packajes. Consumer packaging is typically one
gallon or less of premix (wet) and five pounds or less of dry mix.
Often consumer packages include tape and an application knife.
Commercial packaging for premix is typically four gallon or fifty
pound poxes (in a plastic bag) or five gallon or 62.5 pound pails.
Commercial packaging for dry mix is typically 25 pound
bags.

(d) Related
Products

"Patching compounds" are inherently part of the drywall
construction process. Tape joint cement, tape, and corner
beads make up the drywall finishing system. The drywall itself
is gypsum wallooard. About 13 billion square feet of gypsum
wallboard were produced in 1976(2) with a manufacturer value
of shipments of approximately $850 million.(3) Hanging and
finishing labor for this amount of drywall would be on the
order of $2.5 billion.({4)

SIZE OF
MARKET

There are no published series of data recording prices and

total sales volumnes for "patcaing compounds." Estimates have been
developed based on industry contacts.

(a) Pricing

Typical prices for premix at the manufacturer level are
about $1.00/gallon. For dry mix, typical prices are about
about $.12/pound. Consumers prices are generally much higher
ranging from about $1.00 to $4.00 for half pint to 1 gallon
cans.

(b) Total
Mar ket

The annual value of "patching compound" shipments were in the
range of $90 to $150 million for 1976 based on different sources
and amcthods of estimation. Kearney's best estimate is $120
million. .

{(2) U. &. Burcau of Hines
(3) Compositce of Industry Bstimates
{4) R. S. Hcans' Estimate
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(c) Market LY
User Catcegory

Kearney's estimates of sales by user catecgory are shown
in the table below: )

Table 111 - 2

Estimated Percentage of Annual Sales
of "Patching Compounds" By User Category

Total 197¢

Estimated Percentage Constructic
User Category -~ of Sales Expenditurc
Consumer -
Dwellings 5% -~ 8% )
) 28%%
Professional - } Y
Remodeling Dwellings 18% ~ 22%])
New Dwelling 428 ~ 55% 41%
Commercial/Institutional 15% -~ 20% 18%
Industrial 5% ~ 10% 13%
Total ' 100%

* Total residential remodeling expenditures.

Source: A. T. Kearney, Inc.
‘ F.W. Dodge Reports

By weight, the consumer represcnts a smaller percentage of
the total of the market than by dollar sales. This is duz to
the consumer pattern of purchasing smaller packages at a higher
unit price. Kearncy estimates that consumers purchase from 3%
to 6% of total production by weight.

STRUCTURE OF
THE MARKET

The flow of "patching compounds" from suppliers of raw materials
to end users is graphically illustrated in Exhibit III-1. These
stages include raw mnaterials supplicrs, patching compound
manufacturers, distributors, retailers, and professional and con-
sumer applicators. The role of each of thesc groups in the warket-
place is briefly dicscussed on the following pajes.
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(a) Raw Materials
Suppliecrs

Raw materials used in "patching compounds" includes lime-
stone, mica, talc, asbestos, clays, and other minor ingredients.
The raw materials are gencrally supplied by large companies. The
percentaje of their production sold to the "patching compound®
manufacturers is very sinall compared to overall production. For
instance, the Asbestos Inforaation Association (AIA) reported
to the Commission that approximataly 10,000 tons of asbestos
were used aannually in "patching coapounds." This compares to
an annual U. S. consumption of 750,000 tons of asbestos. Since
the AIA report, Calidria reported to the Comwission on August 15,
1977 that asbestos use was significantly reduced due to the "patcn-
ing compound" industry's increased use of asobestos substitutes,

4
(b) "Patching Compound"
Manufacturers

"Patching compound” manufacturers (sce Appendix G) may be
described as belonging to one of three groups.

l. Independent Owerations., Thirty-eight firms or
divisions were i1dentiflcu wnose primary oroducts include
"patching compound”. lMany of thesz are "small businesses" who
typically employ ten to twenty workers, have limited financial
resources, and are not well prepared to conduct extensive
product research and deva2lopnent. These firms are typically
single~plant operations and usually suoply a limited nuabar of
. contractors. Their narkets are characteristically regional

due to shipping cost and limited sales force. They typically
have annual sales of $1 to 2 million.

2. Drywall Manufacturers. Six firms, (Celotex,
Georgia~Pacific, Grand Rapids, Kalser, Jational Gyosum and
U.S. Gypsun) were identifiad who manufactured both wall board
and "patching cownpound". These firns are major corporations.
Three of chesz firms (Scoryia Pacific, Wational Gypsum, and
U.S. Gypsum) are estimated to supply approximately half of
the total "patching conpound" market. These three firms
claim to have c2ased amanufacturing patching compounds with
intentional asbestos additions,

3. Paint Manufacturers. Four firms were identified
who manufacture paint as well as “"patching compounds". These
companics are not gcnerally considered "small businesses”.

It is estinated that "patching compound" is not a significant
element of their product line.
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economic impacts. The market conditions in this application
segment dominate the "patching compound" market due to its size
and its professional specilization which results in sensitivity
to product characLe:stxcs.

DEFINITION OF
"ASHISTOS-FREE"

"Asbestos-free" can-be defined as eliminating intentional
additions of asbestos from the product with a practically attain-
able "minimum contaemination" pecrmitted or it can be more strictly
defined to require an "absolutely free" from asbestos "patching
compound” formulation.

A "minimum contaminant" formulation is feasiblz and workabla.
"Patching compounds" are currently on th2 market which meet this
requirement although the extent of asbestos contamination in
these products is not known. The economic impacts associated with
the interpretation of the ban are those associated with changing
over and utilizing the asbestos-free formulatlons.

An "absolutely free" asbestos requirement for “"patching
compounds" is likely to be technxcally and/or econonlcally
infeasible. Asbestos contamination in raw material is
common according to manufacturers. i#athods of identification
and measurcment of small amounts of asbestos contamination are
not well established. In order to assess tha ecomoanic impact
of this interpretation of the ban, it appcars reasonable to
consider its effect as eliminating “patching compounds" from
the marketplace. In the long run, completely new, currently
unidentified drywall finishing "patching compounds" mignt
be developed, or some other finishing system might be invented
and accepted. Elimination of "patching compounds® used to
finish drywall would result in serious economic disruption
in the construction and building products markets,

IMPACTS ON
CONSUIEERS

The impacts on consumers (aside from the bencficial health
effects of the elimination of asbestos) will depend primarily
on the impact on professionals since the consumer, economically,
is primarily a purchaser of profesgxonally applied product
rather Lhan a personal user.
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It was generally reported that an expedited cffort to reform-
ulate would increasc the investament requirad and could expose
smaller companies to serious financial losses if unsatisfactory
formulations were rushed to the market. Alternatively smaller
companies expressed concern that if thcy ceased production unti]

a satisfactory forumula were developed, they would lay-off employces
and possibly lose customers to larger competitors.

Three broad conclusions follow from this analysis:

1. The cost of reformulating is a function of tine
available (the more time the less likelihood of loss2s due to
unsatisfactory product). The tine available is to some extent
a function of size of company. Larger companies can afford to
allocate moie resources at one time to the reformulation project.

2. The cconomic cons23juence o0f the reformulation
investment is closely related to size of compdny. The larger the
company the greater the available assets and also the broader
the sales base across which the cost of raformulation may be
allocated.

3. It is possible that if the required date for
reformulation is-less than twalve to eightzen months after pro-
mulgation of the ban, the large companizs will have a significant
advantage over tneir simaller competitorz who have not achieveld
acceptadle [Loraulations. The degree of competitive advantage will
vary with the amount of ypformulation -time allowed. Any reduced
competition could advorsely affact the consumer by permitting
significant price increcases.

AVAILABIL1lY OF
SUBSTITUTE MATERIALS

Research indicated that coapanies who plan to increase their
production of asbestos-free coampounds, whether theay are presently
producing exclusively asbestos-[ree, both asbestos-free and
asbestos containing compounds, or exclusively asbestos containing
compounds, face two primary raw material supply problems.,

1. Judging from contacts with the two primary producers
of attapuljite, this key asbestos substitutes may be in short supply
for the rest of 1977 and may not be rcadily availables for & to
12 months.

2. The other asbestos substitutes used with attapuljite
are more readily available but way require more than 30 days to
procure in quantity sufficient for production of new foriulations.

Kearney At enuent Consultants
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interviews were conducted on job-sites with cmployees who
actually used the product on a day-to-day basis.

The results of these intervieows were not conclusive
insofar as the amount of additional labor required is con-
cerned. However, the following points were noted:

l. Workers paid by the hour scemed less concerned
about the quality of the product than those paid by the job,

2. Contractors using mature reformulations were
less dissatisfied than those using a recent reformulation.

3. Many reported that U.S. Gypsua, which reformulatad
duringy 1975, nad had a great deal of difficulty with the product
for an extended period, but had achizved a reasonably good pro-
duct after a year or so. Georqgia-Pacific's initial reformulate3
shipnents of asbestos-free products were similarly perceived as
less satisfactory than their asbestos formulations. ' '

4. Some small contractors who paid their crew by the
job rather than thne hour reported that thay had exzperimented with
asbestos~-free products but could not tell how much extra time
was required to peiform satisfactory work because the crew refused
to use the product lon3z enough to develop a reasonadble estinate.
One of those contractors suggested 25% more labor might be required.
A contractor who paid by the hour statad that his crew using an
aspestos-free formulation regularly took about 25% longer, which
cost about 3150 more per house.

Given the variety of inputs which did not yield readily quan-
tifiable rasults, Kearney atteumpted to estimate a range of possible
cost increases which might be expected if the asbestos-free forimu-
lations were required.

1. The increase in direct labor could not be too great
or, despite the pressures to reduce the use of asbestos, those manu-
facturers wihich do not use asbz2stos would have permanently lost a
significant share of the market. This statement is supported by
the finding that the three largest suppliers are now manufacturing
exclusively asbestos-free material.

Considering a combination of factors including
customer loyalty, some regional price cutting by asbestos-free
manufacturcrs, and the concern of contractors, their customers,
and their workers about the highly publicized health issues
surrounding the use of asbestos, the highést rceasonable estimate
of increasced labor would b2 25%.

SGP 0009407



Georgila-Pacific Corporation 900 5.Ww. Fitth Avenue
Portland, Oregon 97204
‘ Telephone (503) 222-5561

== ~ O & C 2

Novewbar 29, 1977

Mre. R. E. Byrae, Jr.

Union Carbide Corporation
Mining & Metals Diviston
P.0. Box 379

Siagara Valls, New York 14302

Dear Bob:

Pleass advise vhen we might expect to recaive Union Carbide's
check to cover the carload of !PO asbestos returned to Xing
City last August by our Marietta plant.

Ve would like to get this whole matter cleared up before
year-end.

Thank you.
Very truly yours,
g : Bdward L. Aasen
: Purchasing Manager
. - Cypsen Division
. ElLAthgs
ec: Massrs. k. V. Favero -~ Marietta Plant

_ D C Corkill ~ Portland (8)
¥rs. G. McCrary ~ Mariatts Plant ~~<ow=y o
.Cypsus Coat Dept. - Portland (38)
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GeorgiaPacific &

intracompany memo

lo Dave Corkill location Portland :
from W. D. Brooks focation Dallas :
subject Joint System - date December 5, 1977
re: Asbestos

=
—_ For your information, attached is a copy of a letter Proko
sent to the trade. Apparently asbestos hasn't been banned;

Proko is still selling asbestos type joint system.

W. D. B.

WDB/xb
Attachment
ccs Gene Burch

(TR
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IMPORTANT NEWS BULLETIN

August 17, 1977

Important Notice

v

Subject: The use of Asbestos in Drywall Products = is 1t legal or not?

B » o

-

" Much has been written aand spoken by individuals, insurance
companies, labor organizations and consumer advocates about

. the dangers and legality of the use of Asbestos in the Build-
ing Trades Industry; especially its use in Drywall Products -
_both ready-mix and powder. In this bulletin we will seek to
.define our position as it relates to both Proko Industries,
Inc. and our customers.

_As of the da:e of this bullecin the use of Asbestos in Dry-
wall Products is legal as far as the Federal Government is
concerned. However, some states and local Municipalities
have passed laws or ordinances banning the use of Asbestos

in any product. Before ordering products for your area it
.would be advisable -to check these two areas out, If Asbestos
is banned in ¥your area, or 1f a job calls for the use of a
Non-Asbestos product; be sure and specify which type you need
when ordering.

Un:il recently the use of Asbestos in Drywlll Products has
been under the control of the Occupational Safety and Health
Act and only applied at the manufacturing plant or when mix-
ing on the job-site. Under the provisions of the aforemen-
tioned act (0OSHA), employees gannot be exposed to excessive
concentrations of Asbestos. fiberns over an eight hour time-
weighted period. The amount is (2) fibers per cubic centi-
-meter of air. Also, employees at the manufacturing plants
and job-sites nust be given annual physical examinations

and periodic monitoring of the air where employees work is
required. Records must be kept on these employees for thirty
(30) years. Y¥Nedless to say this in itself creates quite a
problemn.

The Consuner Products Safety Connission on Friday, July 29,
1977, published in the Federal Register their intent to ban
“ecaertain patching conpounds" which contain respirable free-
forn Asbestos. Under article l6cfr parts 1304 & 1305 of the

THE ?ﬁ@k@ COMPANY TRIKO

Maaufacurers *'FINE WATER PAINTS" Geneaaw  Offices: 1910 Walt ST, DALLAS,  TExas 75213 4281373 PROOUCTS
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Page 2

)

Subject: The use of Asbestos in Drywall Products - is it legal or not?

continued: -

':.,. .

aforementioned Federal Regieter. Part 5, they propose to
ban :(consumer patching compounds used to join or repair
.interior ‘walls and ceiflings) which would, if fmplemented,
... mean_a total ban on Asbestos in any Drywall Product which
has ‘to ba:imixed from a dry form ¢r any product which migat
i-ba. sanded -’ after’ it is applied,.. .Interested parties are in-
vited ;2o submit: in writing, on or before August 29, 1977,
their commernts ‘to" COnsumer Producte Safety Commieeion,
.:Washiqgton, D, c . -

If rhie proposed ben ehould become reality. Proko Industriea,

- Ine,, ‘and all-other manufacturers. of Drywall Products,. will

.-be forced to discontinue the use of Asbestos in all Taping,
Bedding, and. Texcnring Compounde.3 However, if this proposed
ban- 1a implemented,. and we beleive:that it will be, Proko :
_Industries has Asbestoa free products available at no sac-
rifice in quality. If Asbestos is banned it will probably
be: somewhera around January 1,.1978. No one knows whether a -
recall-of prbducts containing Asbestos will be a part of the
order. or not, but it could be. With this possibility in
nind, we'will® ‘begin immediately to phase out the use of
Asbestos in. all of our Drywall Products.

Wa h0pe thia bulletin, which we beleive to be as accurate
as: poseible, helpa to clarify this touchy subject.

Sincerely,

laviﬁdf«szw#mﬁé; SEEERS '?roko Industries, Inc.

——

SGP 0009411



seorgiaPacific &

intracompany memo

to Mr. W. D. Brooks location Dallas Reg

from D. C. Corkill location Portland

subject ASBESTOS IN JOINT SYSTEM PRODUCTS dale December 12, 1977

For your information, attached is a copy of the latest Consumer Products
Safety Commission publication on asbestos in joint compounds,

L o
Ds Cs Cs
DCC:de
Attach,

cc: O, E, Burch - Portland
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143,784 ASBESTOS BAN PROPOSAL ACTION PERIOD éXTENDED

The date by which proposed rule declaring two products containing
respirable free-form asbestos to be banned hazardous products must be either
promulgated or withdrawn has been postponed to November 28, 1977. The
period for action on the proposal was extended from September 27 by the Con-
sumer Product Safety Commission because the Commission needs more time
to anal)lrze the large number of technical comments received concerning the
proposal. .

The proposed rule would ban consumer patching compounds and artificial
emberizing materials (embers and ash) containing respirable free-form asbestos,
Preliminary determinations of the CPSC indicated that inhalation of asbestos
fibers released during the use of these products presents an unreasonable risk
of some types of cancer to the consumsr. The Commission also determined
that these products are not adequately regulated by any other standard (42
F. R. 53970, October 4, 1977). See 4004

143,785 PROBLEMS FORESEEN IN POSS!IBLE LABELING RULE FOR FYROL

Possible courses of action available to the Consumer Product Safety Com-
mission in response to recent Ames-test evidence that the flame retardant
Fyrol FR-2 is mutagenic have been outlined in an October 5, 1977, briefing

943,782 @© 1977, Commerce Clearing House, Inc,
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UNITED STATES GOVERNMENT . U.S. CONSUMER PRODL
. SAFETY COMMISS
Nlerr orandum WASHINGTON, D.C. 202
1o " See Distribution ,:-,%g ' OATE:  December 1, 1977
THRU : S. John Byington, Chairmans:?/.

JHRY : Richard E. Rapps, SecretarykaQ
" Richard A. Dancazwn
Office of the Secretary

SUBJECT! Follow-Up to Commission Meeting of December 1, 1977
(A1l Commissioners present and voting)
AGE:'DA
et #
1. ISSUE Asbestos--Final Rule on Patching Compounds and
Artificial Emberizing ifaterials
DECISION: (A) Consumer Patching Compounds: -
Issue final ban.
(B) Artificial Emberizing Materials:
Issue final ban.
(C) Scope of Ban on Patching Compounds:
Approve scope as drafted.
'(Dg Effective Date of Ban on Patching Compounds:
30 days for manufacture and initial introduction
in%o interstate commerce; 180 days for all other
sales.
(E) Unintentional Addition of Asbestos
Approve substitute language prepared by 0GC as
revised to read “to the maximum extent possible;”
-direct staff to prepare a proposal to study further
a feasibly-attainable level of asbestos contamination.
(F) Other Changes to FR Document:
Commissioners to submit editorial changes, etc. to OGC.
(G) Section 30(d) Rule:
' Approve with editorial changes.
ACTION : OGC to redraft FR document to incorporate necessary changsas;
. * 0S to circulate as ballot vote item.
2. ISSUE @ TAC/PPP Recommendation on Scent in Lighter Fluid
DECISION: Concur in resolution prepared by the advisory council.

ACTION : 0GC to draft letter to lighter fluid manufacturers for
Chairman's signature, )

L GO\.I!INIJ(NV PRINTING QFFICE: 1974 733.333/360¢ 1.3
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e follow-Up to Commission Meeting of December 1, 1977 (Cont.)
AGEHNDA
I1TEM #
3. ISSUE . Recommendation to Accept Corrective Action Plans:
Bombardier, Ltd. snowmobiles, ID 77-50; and Mikuni
American Corp, snowmobile carburetors, 1D 77-5]
DECISION: Accept and monitor corrective action plans; do not
pursue timeliness case against either company.
ACTION : PDCD to take appropriate action. Also, staff to
coordinate with Canadian Minister of Consumer and
Corporate Affairs on Bombardier case and future
section 15 cases involving Canadian companies.
4, . ISSUE : Recommendation to Accept Corrective Action Plan:
Philco Consumer Electronics Corp. color television
sets, ID 77-64
DECISION: Accept and monitor corrective action plan.
ACTION : PDCD to take appropriate action.
5. ISSUE : - Recommendation to Close Possible Substantial Product
Hazard Case: Cutler-Hammer, Inc. circuit breakers,
ID 77-63
DECISION: Close the case; do not pursue timeliness case.
ACTION : PDCD to take appropriate action,

CLOSED PORTION

6. - ISSUE Freedom of Information Appeal from the Aluminum Association
DECISION: Deny appeal.
ACTION : 0S to take appropriate action.
Distribution

Chairman Byington

Commissioner Franklin

Commissioner Pittle

Executive Director

Deputy Executive Director
Associate Executive Directors

Of fice Heads ,

FO for distribution to Area Offices
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Mz, C. we lahnect, Gypeum Divea,

psum Assoclatlon Georgla-Pacific - Tigard, Ore,

1603 Orrington Ave., Suite 1210
Evanston, Illinois 60201 (312) 491-1744

\Q)EQ" X L\,‘J December 27, 1977
l!\

F'.'" v PR
daw A v NG

TO ALL MEMBERS OF THE
MANUFACTURING & MIMING COMMITTEE

Subject: Consumer Product Safety
Commission Asbestos
Patching Compound Ean
Effective January 16, 1978

Gentiemen:

The attached December 15, |977, Federal Register covers
the Consumer Product Safety Commission's final rules for consumer
patching compounds contalning respirable, free-form asbestos
effective January 16, 1978,

Page 63363 of the Register, 1304.5 (b), specifies that
consumer patching coumpound include drywall spackling and tape
Joint compounds.

This material Is forwarded for your information and

fites,
Very truly yours
GYPSUM ASSOCIATION
F. jézﬂogers
Secretary

FJR:mf

Attachments

cc: Technical Committee

: g’ .
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GeorgiaPacific
route slip

LOCATION

ATTN: ‘2%”‘/

[0 READAND GIVEME YOUR COMMENTS
O »easereapanorerury

D PLEASE HANCLE TO CONCLUSION D FOR YOURFILES

[ rorvouraspROvAL
£ eervourreouest

DATE

4 /&’/7

FROM

\//D-Z L9

GpPO2

o
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THURSDAY, DECEMBER 15, 1977
PART il

’%”é” Skaibebe.» DEC 201977

/077 %/ %}/Cﬂ”’@ . i
ﬁ}? A e~ .

CONSUMER -
PRODUCT SAFETY
COMMISSION

CONSUMER PATCHING
~ COMPOUNDS AND
 ARTIFICIAL EMBERIZING
MATERIALS (EMBERS
AND ASH) CONTAINING
RESPIRABLE FREE-FORM
ASBESTOS |

Banned Hazardous Products

federal register

SGP 0009418
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[6355-01)

Title 16—Commercial Practices
CHAPTER (I—CONSUMER PRODUCT
TAPETY COMMISSION
SUBCHATTER e s taTions e

145—REGULATION OF PRODUCTS
P”s't‘;BlJEcT TO OTHER ACTS UNDER THE

CONSUMER PRODUCT
Consu Patching ndl and Mﬂ
dll"g'nbodzlnc M Iis (Embers and

Ash) Containing Ruplnblo Free-Form
Asbestos

AGENCY: Consumer Product Safety
mmissionl.

Co
ACTION: Final rules,

SUMMARY: The Commission issues final
rules determining that it is it the public
interest to regulate consumer patching
compounds and artificial emberixing ma-
terials (embers and ash) containing res-
pirable, free-form asbestos, for the pur-
pose of addressing the risk- of cancer
associated with inhslation of asbestos
fibers, under the Consumer Product
Bafety Act (CPSA) rather than under
the Federal -Havardous Substance. Act
(FHBA) ., According to the CPSA, s risk
of injury that could be eliminated or
reduced to a sufficient extent under the
PFHSA may not be regulated under the
CPSA, unless the Commission finds by
rule that it is in the public interest to
do 80.

EFFECTIVE DATES: For consumer
patching compounds containing respi-
rable, free-form asbestos, this rule be-
comss effective on January 16, 1978, For
artificial emberizing materials (embers
and ash) containing respirable free-form
asbestos, this rule becomes effective De-
cember 18, 1977.

FOR FURTHER INFORMATION CON-
TACT';

Charles M, Jacobson, Compliance and
Enforcement Regulatory Management
Division, Consumer Product Safety
Commission, Washington, D.C. 20207,
301-402-8400.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On July 29, 1977, by publication of a
notice in the Froxmir RxcisTar (42 FR
38782), the Commission proposed a rule
under section 30(d) of the Consumer
Product Safety Act (CPSA) (18 US.C.
2079(d)) as amended, that it ia in the
public interest to regulate consumer
patching compounds and artificial em-
berizing materials (embers and ash)
containing respirable free-form asbestos
under the CPSA rather than under the
Federal Harardous Substances Act
(FHSA), (18 UB.C. 1261-1274). Bection
30(d) reads

A risk of infury which s associated with

& consumer product and which could be
sliminated or reduced to a suficlent extent

bstanoes Aot

ted undsr the CPSA
only if the Commimion by rule Snds that it
is in the public interest to regulats such risk
of injury under {the CPSA.]

RULES AND REGULATIONS

Also on Jul: 29, 1977, the Commission

proposed in the Frpxzai Rxoisren (42
FR 38783) a regulation under the CPSA
that would declare as banned hasardous
products, consumer patching compounds
and artificial emberizing materials (em-
bers and ash) containing respirable free-
form asbestos.

The Commission’s reasons in the pro-
posed section 30(d) rule for proceeding
under the CPSA rather than the FHSA
are:

1. The rulemaking proceedings for
regulation of these products under the
FHSA are likely to be lengthy and re-
lource-eomummg

2. Rulemaking proceedings under the
CPSA are governed by provisions of the
Administrative Procedure Act (8 US.C.
563), and are informal and nonad-
vernﬂnllnnat\u'emd thus it would be
more likely that participation of the pub~
le, including consumers, would be forth-
comlnz in rulemaking proceedings under

3 The Commission benevu that civil
penalty provisions avaflable under the
CPSA against persons who knowingly
violate the CPSA may provide additional
incentive for compliance under the
CPBA. The FHSA does not provide the
remedy of civil penalties.

CoMmeNTs

No comments were received by the
Commission which deal directly with the
proposed section 30(d) rule. In com-
ments on the proposed ban, however,
several persons in the marketing chain
commented approvingly on the decision
to regulate under the CPSA because
CPSA does not require repurchase of
banned hazardous products by manufac-
turers, distributors, and retailers. On the
other hand, several groups of consumer-
oriented interests noted that they would
have preferred regulation under FHSA
because FHSA provides for such re-

As noted in the proposed section 30(d)
rule, the Commiksion is aware that regu-
lation under CPS8A would preclude man-
dated repurchase of banned hazardous
products. However, the CPSA does not
preclude voluntary arrangements for re-

back up the distribution chain.
Moreover, the advantages enumeral
above, particularly, the advantage of
having a final banning regulation in
force without having to first provide for
lengthy adjudicatory proceedings, ap-
pears to the Commission to be more
beneficial to consumer health and safety
than the refunds consumers would have
under FHSA. In the matter of artificial
emberizing materials, repurchase under
the FHSA would have meant that many
in- the chain of distribution
would have handled these materials
rather than disposing of them quickly
in order to avoid additional exposure.

Aoco! the Commission finds
that for the heaith and safety of con-
sumers, it is {in the public interest to
reguiate consumer patching compounds
and artificial emberizing materials con-
taining respirable free-form asbestos
under the CPSA rather than the FHSA.
Therefore, pursuant to section 30(d) of

the CPSA, Pub, L. 92-573, 88 Btat. 1231,
a3 amended, 90 Stat, 510, 15 US.C
2079(d), the Commission amends Title
16, Chapter II, Subchapter B, by adding
new §§ 1145.4 and 1145.5.

] ll“.‘mﬁmm? co:lponnds
containing orm as-
bestos risk enur::-hud with

Inhalation ol asbestos fibers.

(a) The Commission finds that it is
in the public interest to regulate the
risk of cancer associated with inhalation
of asbestos fibers from consumer patch-
ing compounds containing respirable
free-form asbestos under the Consumer
Product Safety Act (CPS8A) rather than
under the Federal Hazardous S8ubstances
Act (FHSA) because of the desirability
of avolding. possibly lengthy resource-
consuming, inefficient rulemaking pro-
ceedings under the FHSA and because of
the availability of civil penaltles under
the CPSA for knowing nohcompliance.

(b) Therefors, consumer patching
compounds containing respirable free-
form asbestos are regulated under CPSA.

§ 1145.5 Embeddn‘ materials (embers

,and ) containing respirable free-

nl:uloo; risk of cancer asso-
ehuad inhalation of asbestos
fibers.

(a) The Commission finds .that it is
in the public interest to renu:t.e the risk
of cancer associated with inhalation of
asbestos fibera from artificial emberising
materials (embers and ssh) containing
respirable free-form ssbestos under the
Consumer Product Safety Act (CPSA)
rather than under the Federal Hazardous
Substances Act (FHSA) because of the
desirability of avoiding possibly lengthy,
resource~consuming, ineficient rulemak-
ing proceedings under the FHSA, and
because of the avallability of civil pen-
alties under the CPSA for knowing non-
compliance.

(b) Therefore, artificial emberising
materials (embers and ash) containing
respirable free-form asbestos are reg-
ulated under the CPSA.

Effective dates: Section 11454 be-
comes effective January 16, 1978. Section
11455 becomes effective December 15,

L1977,

(Sec. 30(d), Pub. L. 92-873, 88 Stat. ml
a8 amended, 90 Btat., 510 (18 US.C.
(4)).)
Dated: December 12,1971,
SuxLpon D. BuTts,
Assistant Secretary, Consumer
Product Safety Commission.

[FR DocC.TT-36744 !'5106 13-12-7T:11:88 am|}
[ 6355-01 ]

CONSUMER PATCHING COMPOUNDS AND
i
E
RESPIRABLE FREE-FORM ASBESTOS

Establishment As Banned Hazardous
Products
AGENCY: Consumer Product Safety
Commission :

FEDERAL REGISTER, VOL 42, NO. 241—THURSDAY, DECEMBER 13, 1977
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Wity <.

L

I3
v




ACTION: Final rules.

SUMMARY: In this document the Com-
mission declares that the following prod-
ucts containing reepirable fres-form as-
bestos are banned hazardous

under the Consumer Product 8afety Act:
(1) Consumer patching compounds used

(mixing of the product before it is
mued. sanding of the product after it is
dried, and cleanup after completion of-
the process, releass asbestos fibers that

fn fireplaces to simulate live embers and
ash (ordinary alr currents in the house-
hold move asbestos fibers that can be in-
haled). The Commission issues this ban
in order to reduce or eliminate the unrea-
sonable risk of injury from oertain types
of cancer that may result {from

ashestos fibers released during the use of
these products.

EPFECTIVE DA'I%: (lm
patching compounds con respira-
ble free-form asbestos, the regulation is-
sued below at section 1304, applies to
products manufactured or initially intro-
duced mto commerce on January 16
1978, or after that date, For all

contain-

{ntroduced into commerce, the regula
at section 1304 applies on June 13, 1078,
and after that date. (2) For artificial em-
berizing materials containing respirable
free-form ssbestos, the regulation issued
below at section 1305 applies to products
in commerce on December 15, 1977, or
after that date.

FOR PURTHER INFORMATION CON-
TACK

Charles M. Jacobson, Consumer Prod-
uct Bafety Commission, Compliance
and Enforcement Regulatory Manage-
ment Division, Washington, D.C. 20207,
301-492-6400. .

SUPPLEMENTARY INFORMATION:
BACKGROUND

On July 29, 19717, by publication of &
notice in the Frozairl Rzomsrea (42 FR
38783), the Commuission proposed rules to
declare that consumer patching come
pounds and artificial emberizing materi.
als (embers and ash) containing respira-
ble free-form asbestos, are banned has-
ardous products under the Consumer
Product Safety Act (CPSA). These rules
were proposed because the Commission
preliminarily determined that an unrea~
sonable risk of injury of certain types of
cancer, such as mesotheliomsa and lung
cancer, is associated with inhalable as-
bestos found in these products. The in-
formation on which the Commisxion's
preliminary determination was based is
set forth in the proposal. The data in
the proposal are incorporated herein by
reference. The bibliography of 50 refer-
ences cited in the proposal are repeated
in this preamble for convenience. Num-
bers 51 and over refer to additional infor-

mation considered in issuing this rule.

.
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On July 29, 1977, by publication of &
notice in the Pxoxzal Reomster (43 FR
38783), the Commission also proposed &
rule finding that it is in the public in-
terest to regulate consumer patching
compounds and artificial emberizing ma«
terials containing respirghle free-form
asbestos under the Consumer Product
Safety Act (CPSA) rather than under
the Federal Hazardous Substances Act
(FHSA). Bection 30(d) of the CPSA (15
US8.C. 2079(d4)) requires the Commission

make such & finding by rule, before

The Commission issues this rule else-
where in the Feperal RxcrsTer, The data
in these proposals are incorporated here-
in, by reference.

Section 9(a) (2) of the CPSA requires
that, in addition to providing an oppor-
tunity for making written submissions,
the Commission shall provide interested
persons with an opportunity to make oral
presentations of data, views or argu-
ments relating to proposals to ban. Oral
presentations on the bans were heard by

Commission an August 15, 1077,
Views on the bans are discussed below

und Proposal.

In order to have sufiicient time to re-
view all the responses to the banning
proposal, including Iate responses, on

Hok ogtober 4, 1077 (43 FR 83970), the Com-

mission extended until November 28,
1977. the time in which it must either
publish & consumer product safety rule
or withdraw the proposals to ban. This
date was further extended unti]l Decem-
ber 12, 1077, by notice published in the
FrozsaL Reaster on November 29, 1977
(42 PR 60752).

CoMuENTS ON PrOPOSAL

- Oral views on the propossl were pre-
sented by 7 persons on August 18, 1977
with 8 representing consumer groups and
4 representing manufscturers. In addi-
tion, the Commiasion received 30 writ-
ten comments which represented 17
manufacturers and 2 distributors; 4 fed-
eral agencies; 8 public interest groups;
2 concemed citizens; a supplier of raw

‘materials; and a chemical research and

development firm, Among the 10 com-
menters who expressed support for the
ban were 8 manufacturers of patching
compounds, 3 federal agencies and 2 pub-
lic interest groups.

The significant izsues raised by the

“oral and written comments are set forth

below. :

A. Scope and definition. The proposal
states that consumer patching com-
pounds are those that are customarily
produced or distributed for sals to or for
the personal use, consumption or enjoy-
ment of consumers in or around a house-
hold or residence, a school, in recreation

or otherwise, The Commission conaidered

{n the proposal that patching compounds
for application in theses consumer en-
vironments are either distributed for sale
to consumers or are for the personal use
or enjoyment of consumers. Moreover,
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information available to the Commission
indicated that most patching compounds
for commercial/industrial use are dise
tributed in such ways that consumers
have access to these products (81) either
by purchase or for their use and enjoy- -
ment., Therefore, the Commission con-
cluded that thess are consumer products
subject to the Commission’s jurisdiction
unless such patching compounds are 1a-
beled as, marketed, and sold solely for
tndustrial use, .

1. Patching compounds as consumer
products. (a) Several commenters re~
quested a clearer definition of consumer
patching compound and & manufacturer
questioned the boundaries of the term
‘“consumer product.” The manufacturer
states that the definition of consumer
patching compounds in the ban has been
improperly brosdened to include juris-
diction over building materials. He be-
lieves that the CPSA permits regulation
only of articles used within the home,
not the structure of the home itself or
the integral parts of the structure. He
states that since consumers have access
to patching compounds containing res-
pirable free-form sabestos through most
marketing channels, these products can
be considered consumer products under
the CPSA. Thus, he believes that it was
inaopropriate to cite a recent case,’
(“UB.A. v. Ansconds Co. ¢t al.” Mise.
No, 11-0024, (DD.C.) June 18, 18TH
which indicates that the presence of &
vroduct in a consumer environment can
help decide whether that product is »
consumer product under the CPSA.
Therefore, the commenter urges “the
Commission in its final regulation to de-
lets" the parsgravh on “Ansconda” case
in order to “avoid the creation of an un-
necessary conflict * * ¢ within the reg-
ulation ftself.” :

In response to this comment, the Com-
mission notes that the paragraph which
cites the case in question is not in the
vroposed regulation but in that part of
the preamble which explains the regu-
lation. In the preamble, the Commission
cited “Anaconda” not in reliance on the
case as a basis for regulation but to show
how the case interprets the definition of
consumer product at section 3(a)(1) of
the CPSA which

The term “consumaer product” msans any
article, or component part thereof, produced
or distributed (1) for sale to & consumer for
use in or around a permanent or temporary
housshold or residencs, s school, in recrew~
tion, or otherwise, or (it) for the personal
use, consumption or enjoyment of & con-
sumer in or around & permanent, or tempo-
rery b hold or resid a .school, 1in
recreation, or otherwise; ‘

Although courts have not yet reached
& definitive decision on the coversge of
the term “‘consumer product,” the Come
mission believes that the statute and leg-
islative history, by themselves, afford
suficient authority for Commission
Jurisdiction over the defined product and
its use in consumer environments. It ap-
pears to the Commission that the defini-

tion of consumer patching compound in
the proposal falls within section 3(a) (1)
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CPSA and that the “Ansconda”
e‘.s‘:‘ \‘mdenéoru the desfinition.

In order to minimize any confusion,
& new subsection (c) has been added to
§ 1304.1 Scope snd Application, to show
the coverage permitted by the CPSA.
That subsection reads:

(¢) Only consumer products are subject
to this reguistion. Patching compounda
which are consumer products are those which
[ 3 can urch
a patching oompgund for industrial use
would not exclude such articies from the
ban., If the sale or use of the product by
consumers s fecilitated, it is subject ¢o the
ban. Patching compounds which sre labeled
a8, marketsd, and sold solely for industrial
use in non-consumer environments are not
subject to the ban, In addition to thoss prod-
ucts which can be sold directly to consumers,
the ban applies to patching compounds con<
talning respirable free-form asbestos which
are used in residences, schools, hospitals,
publio buildings or other aress where con-
sumears have cuﬂ.onury aoceas.

It s clear from this language that use
of patching compounds in consumer en-
vironments determines their status as
consumer products, whether the patch-
ing compounds are applied profession-
ally or by consumers. And, although the
hazard may be greater for professional
users of patching compounds becauss of
their repeated exposure, residual dust
from sanding during construction or
renovation is also a hazard to consumers
who may not apply the patching come
pounds themselves (36),

(b) A manufacturer who supports the
ban states that he would have no way
of policing the sale of different size con-
talners. Therefors, although he packages
& 1-gallon size of patching compound for
sale to consumers and a §-gallon sige for—-
commercial-industrial use, he believes
the ban should apply to all sises.

Given the avsailabllity of patching
compounds to consumers through most
marketing channels, the Commission
agrees that it would be burdensome for
manufacturers and distributors to assure
that large sizes of patching compounds,
which they clalm to be industrial prod-
ucts, ars not sold to consumers. More-
over, &s noted in the preceding response,
merely labeling a patching compound
for non-consumer use would not exclude
such articles from the ban, Where a
manufacturer, distributor or retailer
fosters or facilitates the product’s sale
to or use by consumers, the product is
considered a consumer product and is
within the scope of this ban. This com-
ment indicates that it may be exceed-
ingly difficult to differentiate a patching
compound that is & consumer product
from one that might be termed a prod-
uct for industrial use only. Neverthe-
less, as stated in section 1304.1(c) Scope
and Application, “patching compounds
which are labeled as, marketed, and sold
solely for industrial use {n non-oconsumer
;l;:i{’onmenu are not subject to the

2. Regulation of pailching compounds
by OSHA. A manufacturer of dry-wall
Joint compounds states that the commer-
cial and professional market for such
compounds is already regulated by the

[
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Occupational 8afety and Health Ad-
ministration of the Department of Labor
(OSHA) and, since the consumer part
of his business {5 amall, the ban ahould
not apply to compounds for commercial
and industrial use,

As Is indicated herein, any patching
compound containing respirable free-
form ashestos that consumers have ac-
cezs o In consumer environments or
may purchase would be subject to the
ban. Therefore, such products, although
they may be for industrizl/commerecial
use, are also considered to be consumer
products.

On the subject of regulation of thezs
products by OSHA, the Commission notes
that section 31 of the CPSA provides that
the Commission shall have no authority
to regulate any risk of injury sssoclated
with a consumer product if such risk
could be eliminated or reduced to a suf«
clent extent by actions taken under the
Occupational Safety and Health Act of
1970. Under that Act, OBHA has issued
regulations which specify the airborne
concentrations of ashestos fibers to which
any employee may be exposed (29 CFR
1910.93a). However, OSHA regulations-,
apply only to workplaces and not to
places where consumers would use the
products themselves. Therefore, the
Commission considers that actions to
regulate this product which can be taken
under the Occupational Safety and.
Health Act of 1970, cannot reduce or
eliminate to & suficient extent the un-
reasonable risk of injury to consumers
that is aasociated with the product. Ac-
cordingly, the Commission regulates
this product under the CPSA. -

3. Type of patching compound covered
by the dan. A manufacturer of caulking,
sealing, glazing, adhesive and coating
products believes the reputation of his
product could be adversely affected by
the ban. Although the Commission has
stated that the banned product presents
& hazard because it is mixed, sanded and
moved about during cleanup operations,
the commenter believes that the defini-
tion of the banned product should spe-
cifically exclude the above-listed prod-
ucts because they are designed to remain
flexible and are, therefore, not gener-
ally sanded. Therefore, the commenter
requests that the definition be .mended
to cover only those compounds, “which
after drying are required to be or are
normally sanded to s amooth finish.”

In response to this comment, the Com-
misgion notes that the patching come
pounds subject to the ban are thoss that
contain asbestos which can be inhaled
28 a result of mixing, sanding and clean.
up operstions. Therefore, patching ma-
terials such as those listed by the com-
menter which are not sanded after
spplication because they are intended to
remain flexible, would be exempy if they
are not avallable {n dry, ready-to-mix
form. The Commission believes it is
clear that only consumer patching com-
pounds containing asbestos which can
be inhaled when the product is in dry
form or being sanded are subject to the
ban and therefore declines in this case

to amend the definftion of patching
compound at § 1304.3(d).

4. Asbestos terminology for both prod-
ucts. (») In discussing the proposed defi-
nition of “asbestos.” a writer from a
chemical research and development cen-
ter states that “silica” is & chemical come
pound and as a compound is not & com-
ponent of asbestos. He suggests that the
word “silicon” bs used to denots that
it 15 a single element which is present
in asbestos.

The Commission concurs that the
term “silica” should not be used, but ra-
ther it should be “silicates,” since asbes-
tos iz & generic term used to describe a
number of naturally-occurring hydrated
mineral silicates. Therefore, the word
“silica” is deleted from the definition of
sasbestos In §§ 1304.3(b) and 1305.3(b)
below and the term “hydrated silicates™
1s substituted therefor.

(b) A public interest group takes is-
sue with the definition of asbestos used
in the proposal and urges the Commis~
sion to adopt a definition of asbestos
proposed by OSHA in 1978, The defini-
tion of asbestos used {n the Commission
proposal is based on the definition used
by the Bureau of Mines (88). The com-
menter believes that the OSHA proposed
definition could help resolve disputes
over the presence or ahsence of sshestos
in consumer products. :

As the commenter pointed out, menl-

federal agencies with responsibilities for
regulating asbestos (EPA, FDA, OSHA,
CPSC) ars working toward a uniform
definition of asbestos. At & recent work-
shop. July 18-20, 1977, at the National
Bureau of Btandards on ashestos defint«
tion and identification problems. it was
agreed that there ahould be & uniform
definition of sshestos which wauld be
mineralogically correct as well as reflect
health concerns. However, there was
clearly a lack of agreement on a defing-
tion and an interagency agreement on &
definition has not yet been reached.

The definition which the commenter
urges the Commission to adopt was pro-
posed by OSHA on October 19, 1975; {t
has not yet been finalized and is subject
to change. The OSHA proposed defini-
tion reflects OSHA's concermm for the
health aspects of asbestos and is based
on experimental rndings associated with
fiber morphology (sise and shape). The
Bureau of Mines also seeks to encourage
uniform definition., Their definition
which was used by the Commission is
based on mineralogical composition. This
has been adopted in final form by that
agency. .

The Commiasion has reviewed much of
the available data on the characteristics
of asbestiform minersal fibers and their
nonasbestos counterparts. From these
data, it would appear that use of the
proposed OSHA definition could also in-
clude nonfibrous cleavage fragments and
other particulate substances, as well as
other mineral fibers within the proposed
dimension range that are not asbestos
fibers. While the Commission is inter-
ested in arriving at an unambiguous uni-
form definition of asbestos, there is not
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'h evidence to base & definition
s T B e e
fore, the Commiasion believes the pro-

%nsl g'ix" As el n:d
the e. ciroumstances -
::nt. the definition could be amended at °
date. .
. l:tzbatu contamination in patching
compounds. Beveral manufacturers ex-
pressed concern that all patching com-
pounds would be subject to the ban rath-
er than only those compounds to which
asbestos has been intentionally added.
They point out that asbestos is ubiqui-
tous in the environment and that traces
of asbestos may be present as & contam-
inant in :tfher mlna:.ll that Ou:. mined
in areas serpen rock. come
menter suggests that the Commission
consider permitting patching eommmn‘ pounds

contaminants, Other commenters ‘sug-
gest that a percentage of asbestos cone
tamination by weight be permitted. The.
lowest percentage suggested by one com-=
menter is 1 t because the En-
vironmental . Ptoucuo? 1Azency' (:P‘;:)

permits the presence of 1 percen -
AR i
sula Proo g

As noted in the proposal, the Commis.
sion is aware that asbestos is present in
the environment. Purther, the Commi{s-
sion does not wish to ban all consumer
patching compounds in which traces of
asbestos are present as & contaminsnt -
rather than as an intentionally added
substance.

The suggestion that the Commission
permit contamination of 1 percent by
weight, however, appears to be inappro-
priate for consumer patching compounds
becauss consumers would not be suffi-
clently protected. One percent by weight
could mean a substantial number of
small lightweight asbestos fibers, thus
presenting a significant exposure to con-
sumers of respirable free-form asbestos.
Therefore, the Commission declines at -
this' time to adopt a percentage by
weight to define permissible contamina-
tion.

Industry experts do not agree as to the
amount of asbestos that might be pres-
ent in products without deliberately
added asbestos. Nor is there agreement
on ths reliabllity of the techniques used
to measure low levels (below 1 percent)
of asbestos by welght. The Commission
believes, however, that the use of ap-
propriate Quality control measures and
careful selection of raw materials can
serve to minimise contaminstion from
unintentionally added asbestos (see the
Commission’s economic impact state-
ment on file at the Office of the Becre-
tary). In order to emphasize that only
patching compounds with clearly un-
avoidable traces of asbestos contamina.
tion will be permitted, the Commisajon
defines “intentionally-added asbestos”
at § 1304.3(0) of the rule below to mean
asbestos which is :

(1) added deliberately as an ingredfent {n-
tended to impart specific charscteristics; or
(3) contained in the final product as & result
of knowingly using a raw material contain-

RULES AND REGULATIONS

ing aat Wh a £ finds
out that the finished product contains as-
bestos, the manufacturer will be considsred
as knowingly using s raw material contain-
ing asbestos unless the manufacturer takes
steps to reduoce the asbestos 0 the maximum
sxtent feasible.

‘Therefore, the ban applies only to
consumer patching compounds containe
ing intentionally-added respirable free-
form asbestos and will not apply to
products bhaving unavoidable trace
amounts,

8. Artificial embderizing materigls—
exemption from ban. A manufacturer of
eloctrio artificial logs and electric fire-
places states that although the Commis-

sion proposed to ban only artificial em- -

berizing materials containing respirable,
free-form asbestos, references in the
medis to artificial logs and artificial fire-
places refiect adversely on his business.
He asks, therefore, that his products,
which use an artificial ash bed of vermic-
ulite, be exempted from the ban.

able that questions are raised as to dif-
ferent kinds of artificial logs. The Com-
mission does not believe it would be ap-
propriate to exempt from the ban all
électrioc logs coated with unidentified

the

§ 1305.3(d), the definition of emberiring
materials, which reads, “electric artifi-
cial logs and artificial ash beds used in

cluded in this definition.”

B. Eflective date. 8ix commenters dis-
cussed the proposed effective date of the
ban of consumer patching compounds
which was 30 days after publication of
the final rule. Five manufacturers sug-~
gested & date later than 30 days after
publication. A public interest group sug-
gested that the effective date be the date
of publication of the final rule.

(1) One commenter suggested that the
Commission consider s series of effective
dates for the ban on consumer patching
compounds: 30 days for manufacturers,
80 for distributors and 180 days for re-
tailers in order to clear inventories.
Beveral commenters believe that a 30-
day effective date might prove burden-
some to amall manufacturers because of
the inventory problem.

The matter of inventories was con-
sidered in the July 20, 1917 proposal to
ban and further discussed at the public
meeting of August 18, 1077, The concern
of those involved to clear thelr existing
Inventories of consumer patching come-
pounds containing respirable free-form
asbestos was considered. Information
available to the Commission indicates
that manufacturers are now maintain.
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ing & relatively small inventory. Dis-

Retallers have & much slower-moving

inventory (51).

The Commission considered the pos-
sible adverse economio impact of & 30-
day effective date on inventories of man-
ufacturers, distributors and retailers.

I exposing con-
simers to inhalable asbestos by permit-
ting the manufacture, distribution and
sale to consumers of patching com-

(As stated below in §1304.4(g) of the
rule, initial introduction into commerce
of this product occurs when the product
is physically shipped from & manufagc-
turer’s facllity to a distributor, retafler,
consumer or to another person for appli-
cation in a consumer environment.)
* In summary, 30 days after publication
of this rule, manufacturers will be pro-
hibited from manufacturing or shipping
the product to distributors, retailers,
consumers, or to others for application
in consumer environments. FPurther, 180
days after publication of this ruje, dis-
tributors and retailers will be prohibited
from selling, offering for sale, or distrib~
uting any of the described products, no
matter when manufactured or initially
introduced into commerce, to distribu-
tors, retallers, consumers or to others for
application in consumer environments,
(2) The public interest group recom-
mends that the effective date of the ban
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consumer patching compounds con~
respirable free-form asbestos be

date of publication of the final rule,

it is for artificial emberixing materi-

The Commission proposed that the ef-
rnuudmuthohnonuﬂncmem-
berising materials

on
the
| g

dure Act (3 USB.C, 533) which governs
publication of consumer product safety
rules, provides that a rule should be pub-
lished 30 days before its effective date
unless the Commission finds good cause
to provide otherwise., Unlike patching
compounds, where exposure to asbestos
fibers {5 most prevalent during mixing,

to

* that thess emberizing materials should
be removed from commerce as quickly as
possible and that there 1s good cause to
have the ban effective on the date of pub-
leation. To assist persons who already
had such materials {n their homes, the
Commission, on July 21, 1977, 1ssued &

impending ban which

indicatea, m addition, that no significant
adverse economic impacts ars anticipat-
od a3 & result of the immediate effective
date for emberizing materials (51). As is
indicated in the foregoing discussion, the
eoonomic impact of & 30-day and even
s 180-day effective date for patching
compounds would be significant and
therefore it appears that the economic
impact of an immediate effective date
would be more significant. 8ince no new
information has been presented to show
that an earller ¢ffective date should be

the suggestion of the public interest
group. Therefore, the effective date of the
regulation on consumer patching com=
pounds containing respirable free-form
asbestos 1s 30 days after publication of
this rule as t0 manufacture and initial
introduction into commerce and 180
days after publication as to all other
units of the defined product no matter
when manufactured or initially intro-
dueed {n commerce.

C. Product risks and risk assessment.
Beveral coinmenters discussed the Com-
mission's risk asseszment for patching
compounds and questioned other aspects
of the harzard,

()] A manufacturer suggests that use
by the general public or by asbestos
workers {s not hazardous and that the
greatest havard is to a worker during
sanding operations if he also amokes.

The Commission notes that whils data
from an epidemiological study of asbes-
tos insulation workers indicated there
was an increased risk of death from lung

RULES AND IEGUMTIONS

cancer among smokers, it also lndlutod
there was also an increased risk of death
from other asbestos-related diseases, in«
cluding asbestosis, among nonsmokers
an. Dnul.uotuust that the high risk
of mesothellomas (cancers of the pleurs
and peritoneum) from asbestos exposure
appears to be unrelated to smoking (1&

8).

(2) A distributor of fireplaces and fire-
place equipment doubts there is s hazard
associated with emberizing materials be-
causs the ﬁben used in emberizing ma~-
terials vely large and nbon
m wugld become uﬂlrbomo would be
p up the fireplace

While it is true that the large asbestos
fiber bundles pose little risk of inhalation,
the fiber bundies release individual fibers
which in turn, can bresk logitudinally
{nto microscopic nbrua (57) . Fibers could
become l.kborno or normal use, in-
stallation, hnndnu conditions, as
weuutrommomdn.tu Once the fibers
become airborne,-they can remain sus-~
pended over long periods of tims, eventu-
ally lott.unz oub on items of furniture,
draperies, eto., only to becoms airborne
and available for respiration with use of
these items. Az long as the fres~form as-
bestos emberizing material remains loose
on the fireplace fioor, &hmhtpoad.bu
ity that it could become airborne and
thus respired.

(3) A manufacturer states thab since
Commission date are based on

occupa~
: uoml statistics, 1t ts difficult to document

the Commission's view, in the proposal
that, “for many peopie the major ex-
gomn to inhalable asbestos is in the

ome.ll

‘While 1t is true that much of the Com-

data on asbestos-related disease

are based on occupational statistics, a
risk assessment was made of consumer
exposurs to respirable asbestos in patch-
ing compounds during mixing,
and cleanup operations which estimated
the increased risk of lung cancer from
such exposure in the home. A report of
asheatos in consumer petching come
pounds indicated that significant levels
of respirable free-form asbestos fibers
wore delected in rooms adjacent to that

well as ths individual performing the
patching job (36). In many areas of the
country (nonurban), there appears to be
& relatively low background level of as-
bestos (52). Therefors, exposure in the
home to asbestos fibers relessed from
consumer products could represent the
major expostire. As noted in the proposal,
Dr, Paul Kotin, Johns-Manville, stated
in a presentation before the Commission,
June 8, 1977, that young children are
particularly

carcinogens
posure to inhalable asbestos would be in
the home. The Commission therefore
feels it is essentisl to minimise, to the
extent possible, exposure to respirable
asbestos,

(4) A commenter questions Commis-
sion reliance on OSHA's proposed
ameadment of October 9, 1978 to ocoue

OSHA review of October 1975 are scien-
tifically tnacourate.

‘The Commission notes that most of the
Information on hazards associated with
inhalation

be of questionable validity.

As pointed out in the Commiasion pro-
posal, there had been only one report of
consumer exposure to asbestos in the
scientific literature prior to the proposal.
Based on the data from that study, s
Commission assessment was made of tho
potential increasedd risk of respiratory
cancer associated with use of consumer
gsmtchlns compounds containing ashestos

The Commission also based its pro-
posal on direct and indirect evidence of
asbestos inhalation in non-oocupation-
ally exposed individuals, lncludhu re-
ports from sutopey ﬂndmu ashestos
fibers in lung tissues and from epidemio-
logical studies T

(1] Inunea!nzthe degmelndut\m
of the risk of injury to consumers from

patchinig compounds, the Commission
reviewed experimental data and humgn
experiencs information. In addition, on
the basis of data by Rohl on exposure t6
asbestos during the use of consumer
patching compounds (36), the Commis-
sion’s Health Sciences staff calculated an
assesnmient of the risk which was de-
scribed in the proposal. The calculations
were based on the spplication of a theo-
retical model similar to that described
by Enterline and Henderson (11), Bey-
eral highly technical comments were re-
celved in response to the risk assessment. .
The significant issues ralsed in these
comments are discussed below.

(8) Two commenters questioned the
assumption in the rizsk assessment that
exposure to asbestos is cumulative over
the lifetime of a person, and whether
intermittent exposure over several years
has the same effect sy If the same ex-

exposure, the Commission finds that as-
bestos fibers are unlike many chemicals
and other materials which the body may
metabolize and excrete. Body clearance
of asbestos fibers is much less effective.
They have been found not only to re-
main in the body but to accumulate (83).
Bince the data tend to show that inter-
mittent exposure can lead to cumulative
bulldup of asbestos fibers, it appears to
the Commission that intermittent ex-
posure over several years could have the
same hazardous effect as {f the total
intermittent exposure had taken place
within one year.

(b) Two oommanters indicated that
the hazard from applying patching com-
pounds could differ in different cirocum-
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stances. They indicate that persons of

ering skills may release different
a of inhalable asbestos into the

teasional applicator. The
recognises

this commenter’s exposure dat‘. another
risk assessment was conducted. The re-
sults suggest that use of a patching com-
pound containing less asbestos may re-
duce but does not eliminate an excess of

be considered safe.

(¢) Another commenter says that us-
ing & premixed compound reduces the
oonmmet‘l exposure to ssbestos. The
commenter also thought that the Com-
mission’s estimate of consumer exposure
was 100 high. The Commission’s risk as-
séssment analysis did take into consid-
eration the exposure during the mixing

cantly reduced. As for the !onr-dny
eight-hour exposure being too high an
estimate, no data were uubmltudeomb-
stantiate that contention. As stated in
the proposal, therefore, it appears to the
Commisxion that although the exposufe
n;&l:bomm.uuanmmblytorm-
able exposure.
D. Substitutes for asdestos. The July
29, 1977 proposal notes that substitutes
for asbestos are already being used in
patching eanpounh. One of the most
common substitutes {s attapulgite, & fi-
bmmcm Other substitutes of a fibrous
are wollastonite, kaolinite, sepio-
men.ndbenwnm. Beveral comments ex-
press concern that materials used as sub-
stitutes for asbestos may also pose has-

o Commission shares this concern.
eummm for asbestos have been under
consideration for only & short time. Little

cate that many mineral fibers (in addt-
4on to asbestos) of small respirable di-

. RULES AND' REGULATIONS

mentions are blologically active under
experimental conditions.

According to correspondence dated
July 26, 1977 from Dr. Paul Kotin of the
Johns-Manville Co. with environmentat
consultant Barry Castleman, a Johns-
Manville study is under way to assess the
potential inhalation hazard of certain
naturally-occwrring or man-made min-
eral fibers such & ceramic fibers. Ce-
ramic fibers are a potential substitute for
artificial emberizing materials,

Human exposure data to substitutes
aro extremely limited, Occupational ex-
posure data to certain clay mineral fibers
which are pro asbestos substitutes
are scheduled to be presented at & Sym-
posium on Occupsational Exposure to Fi-
brous and Particulate Dust and their Ex-
tension into the Environment, in Decem-
ber 1977. Thess data are expected to ine
dicate the extent of exposure, rather
than human experience findings on re-
sults of such exposure, Data on the re-
sults of human exposure to asbhestos sub-
stitutes will not, in all likelihood, be
available in the near future,

(1) A commenter suggests that substi-
tutes, since they would be fibrous, would
present a risk.

In assessing ubestos substitutes, data
available to the Commission indicates
that a number of substances may be used
which are not fibrous such as calefum
carbonite, clay, resins and mica. For the
fibrous clay minersals which may be used
a8 asbestoa substitutes auch as wollasto-
nite, kaolinite, sepiolite and bentonite,
the Commiasion is aware that there is &
lack of conclusive data on the hazard
potential associated with thess minerals.
Additional study is needed to evaluate
the risk of inhalation exposure to such
smsall mineral fibers. Nevertheless, the
Commission believes that the known risk

(2) A comment questions a statement
in the proposal that fibrous glass could
be considered a substitute for chrysotile
in emberixing materials.

The Commission concurs with this
comment; it is currently unaware of any
manufacturers or distributors who use or
know of the use of fibrous glass for this
purpose. In sddition, from a technical
viewpoint, glass fibers are not. similar in
size and shape to chrysotile. Unlike the
rod-like glass fibers, chrysotile tends to
be curved, or be of curly fibers or fiber
bundles, comprised of extrernely small-
diamatered fibrils. However, glass fibers
are similar—at least in shape-—to some
of the amphibole asbestos minerals. The
diameter of most fibrous glass is report-
edly greater than 3-8 microns and con-
sidered 100 large t0 be respirable. How-
ever, glass fibers are not of uniform di-
mensions and & lnml percentage may
of respirable size. Additional dy ia
needed to assess the pathologio effects of
inhaled fibers, including fibrous glass.

E. Bconomic considerations, Bix com-
mentei's expressed concern that the ban
would have an adverse economic impeact
on the industry. Pive of the six are man-
ufacturers who commented on patching

be'
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compounds. The sixth is a distributor of
gas fireplace logs.

One patching compound manufacturer
‘claimed that some firms in that indus-
try will go out of business should the
ban be prom As noted below,
our studies lndluta that some small
producers may not _have the technical
capability to reformulate their products -
satisfactorily or may be unable to obtain
necessary raw materials by the effective
date of the ban. Thus, some may cease
production temporarily, until such re-
formulation is achieved. 8ome of the
large manufacturers have indicated a
willingness to license their asbestos-free
formulations (or parts of them) {0 small.
er irms.

cost effects of the
compounds other than thoss relating to
the product itself. One patching com-
pound producer estimated at 60 percent
the  increased “workload” assoclated
with the professionsl! application of non-
ashestos formulationis because of differ-
ent performance characteristics. The
Commission has investigated the poten~
in’ labor costs as-

-

this same problem, The larger patching
compound producers, who already have -
asbestos-free formulations on the mar-
ket, are not expected to have as
much difficulty in obtaining substitute
materials,

Two manufacturers dissussed the ban’s
potential adverse effect on the utility of
the product. One expressed a bellef that
non-asbestos formulations are inferior in

tions may prompt workmen to add their
own asbestos to the product to help pre-
vent cracking when wall joints are cove
ered. However, the addition of asbestos
would be tantamount to manufacture of

the banned product and would thus be
prohibited. It appears that at least some
existing non-ashestos formulations may
be less desifable, from & performance
standpoint, to professional contractors;

most consumer applicators are not ex-

FIDERAL REGISTER, VOL. 42, NO. 341-~-THURSDAY, DECEMIR 15, 1977

SGP 0009424



63360

emberizing

plrable free-form ubutoc
Commission is aware that technology
for producing asbestos-free patching-
compound formulations is becoming
more generally available. The economio
impact will tend to be reduced over time
a3 non-asbestos formulstion ogy
becomes more widtspread and as exist-
ing recent formulations are improved by
manufacturers. The nsture and extent
of the effects on the industries are dis-
cussed in the Environmental and
Economic Assessments now on file in the
Office of the Secretary and were cone
sidered by the Commission during this
rulemaking process

P. Other commcnu (1) Beveral com-
menters suggested that the Commission
should investigate other products con-
taining asbestos in order to determine
the existence of possible hazards.

In the proposal, the Commission noted
that information on other products con-
taining inhalable asbestos would con-
tinue to be developed in order to deter-
mins whether further regulation is nec-
easary. Accordingly, the staff has begun
to develop plans for collecting such in.
formation.

(2) One commenter suggested that
the Commission {ssue a rule that would
prohibit stockpiling of the banned prod-

ucts.

Section 9(d) (2) of the CPSA provides
that the n may, by notice and
comment rulemaking, prohibit & manu-
facturer from stockpiling a product for
which a oconsumer product safety rule
has been promulgated. In this case, the
ban on consumer patching compounds
covers the manufacture and initial in-
troduction of products into commerce 30
days after promulgation; the ban on
artificial emberizing materials covers
products in-commerce on the date of
promulgation. Therefore, in practical ef-
fect, thare would not be time for manu-
facturers to stockpile; nor would there
be tims prior to these effective dates for
notice and comment rul

(8) A commenter unreued concern
that the banned products be kept out .
of international commerce.

The Commission notes that this com-
ment is directed not to the proposed rule
but to its enforcement. If this matter
should become a problem it would be
eona:t'leud in ths context of en.foreo—
men

(4) Beveral comments suggested edi-
torial changes in the proposal. These
suggestions were considered and, where
appropriate, have been included herein.

DesCRIPTION OF THE Baw

The danned products. Parts 1304 and
1308 declare, respectively, that consumer
patching compounds and artificial em-
berizing materials (embers and ash)

PEOERAL REGISTER, VOL. 42,
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eontunln( mplnblo free-form asbestos

are ed hazardous products under
lecuon 8 of the Consumer Product
Bafety Act. .

Scope and application. The rules apply
to the named consumer products that
are customarily produced or distributed
for sale to or for the personal use, con-
sumption or enjoyment of consumers in
or around a household or residence, &
achool, in recreation or otherwise. In ad-
dition to those products which can be
sold directly to consumers, the ban aps
plies to the named consumer products
which are used and enjoyed by consum-
ers, such as those used in residences,
schools, hoepitals, public bumunu or
other areas where oonmman have cus-
tomary access, whether the peatching

compounds which are con-

surer products include those which &
consumer can purchase, Merely label-
ing a patching compound for industrial

use would not exclude such articles from,
the bart, If the sale or use of the
uct to consumers is facllitated,

! subject to the ban. Patching
oommundn which are labeled as, mar-
ted, and sold solely for industrial use

m non-consumer environments are not

tching
tionally-added respirable free-form as-
bestos sold directly to consumers and to
thoss which are used Iin residences,
schools, hospitals, public buildings or
other areas where consumers have cus-
\toml.ry access,

Effective dates. (1) The rule at Part
1304 below applies to consumer patching
compounds containing respirable free-
form asbestos that are manufactured or
initially introduced into commerce on
January 186, 1978, or after that date, For
all other consumer patching compounds
containing respirable free-form asbestos,
no matter when manufactured or ini-
tially introduced into commerce the rule
at Part 1304 applies on June 12, 1978,
and after that date. This means that
30 days after publication of this rule,
manufacturers are prohibited from man-
ufacturinig or shipping the product to
distributors, retailers, consumers or to
others for application in consumer envi-
ronments. Purther, 180 days after publi-
cation of this rule, distributors and re-
tallers will be prohibited from selling, of-
fering for sale or distributing in come
merce the described products, no matter
when manufactured or initially intro-
duced into commerce, to distributors, re-
tallers, and users.

(2) 'The rule at Part 1305 below applies
to artifiical emberising ma (embers
and ash) containing respirable free-form
asbestos that are in commerce on De-
cember 18, 1877, or after that date. This
prohibition applies to products in inven-
tory as well as to those manufactured
. on or after the effective date.

The Administrative Procedure Act (8

U.8.C. 83) which governs the matter of
. eftective date for banning rules under the

CPBA, provides that a rule should be
published 30 days before iis effective date
unless the Commission provides other-
wise for good cause found and published
with the rule.

As described in the discussion ahove
on effective date, the Commission s con-
cerned that ordinary household air cur-
rents {n homes that contain artificial
emberizing materials, can cause continu-
ing exposure of consumers to the respira-
ble free-form asbestos in artificial em-
bers and ash. It appears to the Commis-
sion, therefore, that these products
should be removed from commerce as ex-

tiously as possible in order to avold
having additional numbers of consumers
unwittingly purchase thess materials,
The Commission finds there is good cause
to issue the rule on artificial emberizing
materials effective on the date of pub~.

lication.
Fooomas

1. CPSA Section 8. Section 8 (1) and
(2) of the CPSA require that, before is-
& consumer product safety rule
dech.rln.tproducttoboab&nmdhu-
ardous product, the Commission must
find (1) that the product presents an
unreasonabls risk of injury and (2) that
no feasible safety standard can ade-
quately protect the public from the un-
reasonable risk of injury associated with
the product.
() Unreasonable risk of injury. The
muhﬂon:h:n inten to reduce or

fibers become airborne such as by mix-

ing, sanding, or cleanup operations when -
using pa

compounds, or-by the

effect of ordinary household alr currents

on artificlal emberizing materials in
fireplaces. ‘Dests show that certain malig-

nancies are related to asbestiform min-
erals; thess can arise 20 or more years
after occupational exposure. However,
also reported are malignancies from in-
direct, non-oocupational exposure. In a
recent case, the court recognized a study
on asbestos exposure cited by the Ene
vironmental Protection Agency at 40 FR

48298, showing “new biological evidence -

supporting the significance of single,
short-term exposures ¢ * ¢ One-day in-
halation exposures in animal experi-
ments have produced an increase in the
incidence of mesothelioma.” National
Associgtion of Demolition Contractors
v. Environmental Protection Agency, Clv.
,1‘:"1 ;l;;lus. 15-2078, D.C. Cir., October

The information on which the Com-
mission made the determination of un-
reasonable risk consists primarily of
data on exposure of industrial workers
to respirable free-form asbestos. Infor-
mation on exposure of the public to in-
halable asbestos in {ndividual consumer
products is limited. However, as is evi-
dent from the extensive bibliography in-
cluded herein there is general scientific

4
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edical agreement that there is no
ﬂ%‘. threshold level below which it is
safe for peopls to bo exposed to respl-
rable free-form sabestos.

As noted in the. proposal, inhalable
asbestos in the household from consumer
patching compounds and artificial em-
berizing materials presents a great risk
due to the presence in the household of
persons, such as children, who may be
particularly vulnerable to carc
Because of the long laténcy period, ex-
posure to inhalable asbestos in the home
can be life shortening for children. The
Commission notes that consumers are
exposed to asbestos from sources other
than the banned products. However, con-
sumers who are exposed to asbhestos fibers
from patching compounds and artificial
embers and ash recelve additional doses
of asbestos and can be assumed to face

a greater risk than persons not $0 ex-

posed. and a greater cumulative risk than-

iffno ubelwl were present in the general
environmen

In deurmlmnx that the risk of cancers
{s unressonable, the Commission con-
cludes that the degree and nature of the
risk of injury and the probability that
the risk will result in harm outweighs the
rules’ effect on the products’ utility, cost
and availability to the coasumer.

(b) No feaszible safely standard. The
Commission {s not aware of a technically
feasible procedure .for removing the
hasards of cancer from respirable free-
form asbestos in the named products.
The Commission believes that not all
patching compounds present an unres-
sonable risk of injury to the publie, only

patching compounds containing respir-
able free-form asbestos. The hazard as-
sociated with this product is caused by
the free form in which the ashestos ap-
pears, A safe level of exposure to free-
form asbestos {s not known. Therefore,
it does not appear that a standard for
patching compounds contairting respire
able free-form ashestos is feastble,

The produet artificial emberizing ma-
terials for fireplaces, containing respirs-
ble free-form asbestos is used only in dry
form. Thus individual asbestos fibers are
never bound together. If the asbestos
fibers were coated by another material to
bind the fibers, it would no longer be the
same product and would not give the de-
sired decorative effect. In considering
the dry character of the product and the
fact that a safe level of exposure to res-
pirable free-form asbestos is not known,
it does not appear that a standard for
artificial emberixing materials contain-
ing respirable free-form asbestos s
feasible.

The Commission believes that no

standard can render the defined prod- -

ucts non-harardous and concludes that
only banning these products can ade-
quately protect the public from unrea-
:gmhle risks of injury associated with

em

2. CPSA Section 9(b). 8ection 0(b) of
the CPSA, 15 U.8.C. 2058 (b), as amended,
requires the Commission to consider and
take into account in the promulgation
of a rule the special needs of elderly and

RULES AND REGULATIONS

handicapped persons to determine the
extent to which such pemm my be
sdversely affected by such rule.
Commission has considered these needt
and has determined that no adverse ef-
fect on elderly or handicapped persons
will result from this regulation. It is in
the best interest of the entire public, in-
“eluding the elderly and handicapped,
that these hazards be reduced.

3. CPSA Section 9(c). Bection 9(c) of
the CPSA requires that prior to promul-
gating a consumer product safety rule
the Commission shall consider and shall
make appropriate findings for inclusion
{n such a rule as to: (1) The degree and
nature of the risk of injury the rule is
deaigned to eliminats or reduce; (3) the
approximate number of consumer prod-
ucts, or types or classes thereof, subject
to such rule; (3) the need of the public
for the consumer products subject to

such rule, and the probable effect of -

such rule upon the utility, cost, or avail-
:bmty of such products to meet such
need: (4) any means of achieving the
effect of the order while minimizing ad-
verse effects on competition or disruption
or dislocation of manufscturing and
other commercial practices consistent

with the public health and safety; (8),

thttthorulouremmblyneom to
eliminate or reduce an unreasonsble riak
associated with such product; and (8)
that the promulgation -of the rule is in
the public interest (18 UB.C. 2088(c)).
The findings required by Bection 9(c)
of the act have been described gensrally
in the preamble and are incorporated in
§5 1304.8 and 13.08.8 of the rules below.
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CoxcLusion

Upon considering the published pro-
posal, the oral and written responses (0
the proposal and other relevant material,
the Commission bans consumer patching
compounds and artificial emberizing ma-
belw (embers and ash) as set forth

ow,

Accordingly, pursuant to provisions
of the Consumer Product Bafety Act
(sections 8 and 9, 86 Btat, 1315-17, as
amended, 90 Stat. 508, 15 UB.C, 2057,
2058), new Parts 1304 and 1305 are added
to Title 16, Chipter IT, Bubchapter B,
as follows:

PART 1304—8AN OF CONSUMER PATCH-
ING COMPOUNDS CONTAINING RESPI-
RABLE FREEF’ORM ESTOS

Sec.

1304.1

18049

13043

Seopomdsppuutson.

Purpose,

Definitions.

13044 Oonsumser patching compounds as
banned hazardous produots.

13048 Pindings. .

AUTHORIYY: Hectiona 8, 9. 88 Btat, 1215-
1217, as amended 90 Stat. 506, 15 US.C. 2087.

§1304.1 Scope and application.

() In this Part 1304 the Consumer
Product S8afety Commission declares that
consumer patching compounds contain-
ing intentionally-added reepirable free-
form asbestos in such a manner that the
ssbestos flbers can become airborne
under reasonably foreseeable conditions
of use, are banned hazardous products
under sections 8 and 9 of the Consumer
Product Safety Act (CPSA) (18 USC.
2087 and 12058). This

to cover, seal or mask cracks, joints, holes
and similar openings in the trim, walls,
ceiling, ete. of bullding interiors, which
after drying are sanded to a smooth
finish and (2) are produced and dis.
tributed for sale to or for the personal
use, consumption or enjoyment of a con-
sumer in or around a permanent or
temporary household or residence, s
school, in recreation or otherwise,

(b) The Commission has found that
(1) thess patching compounds are being
or will be distributed in commerce; (2)
that they present an unreasonsable risk of
injury; and (3) that no feasible con-
sumer product safety standard under the
CPHA would adequately protect the pub-
lic from the unreasonable risk of injury
associated with these products. This rule
applies to the banned hazardous products
defined in section 1304.3 and described
further in section 1304.4.

(¢) Only consumer products are sub~
ject to this regulation. Patching come
pounds which are consumer products
include thoae which a consumer can pur-

chase, Merely labeling s patching ‘com-.

pound for industrial use would not ex-
clude such articles from the ban. If the
sale or use of the product by consumers
is facilitated, it is subject to the ban.
Patching compounds which are labeled
as, marketad, and sold solely for indus-

trial use in non-consumer environments
are not subject to the ban. In addition to
those products which can be sold directly
to consumers, the ban applies to patching
compounds containing respirsble free-
form ssbestos which are used in reai-
dences, schools, hospitals, public build-
ings or other areas where consumers
have customary access.

§ 1304.2 Purpose.

‘The purpose of this rule.u to ban con-
sumer patching compounds containing
intentionally added respirable, tree-form
asbestos. These products present an un-
reasonsable risk of (njury due to inhala-
tion of fibers which increase the risk of
developing cancer, including lung cancer
and mesothelioms, diseases which have
been demonstrated to be caused by expo-
sure to asbestos fibers.

§ 1304.3 Definitions.

(a) The definitions in section 3 of the
Consumer Product 8afety Act (15 UB.C.
2052) apply to this Part 1304.

(b) “Asbestos™ means a group of min-
eral fibers composed of hydrated sili-

and calcium in diverse combinations and -
are: Amosite, chrysotile, crocidolite,
anthophyllite sabestos, actinolite asbes-
{os, and tremolite asbestos.

(c) “Free-form asbestos” is that which
is not bound, or otherwise “locked-in"
toupmductbyru!morothabondm
agents, or which can readily become air-
borno with cny reasonably foreseeable

(d) "Pstchlnx compounds™ are mix-
tures of talc, pigments, clays, casein,
ground marble, mics . or other similar
materials and a binding material such as
asbestos which are sold in s dry form -
ready to be mixed with water, or such
combinations in ready-mix paste form.

(e) “Consumer patching compounds™
are those that are customarily produced
or distributed for sale to or for the per-
sonal use, consumption or enjoyment of
consumers in or around a permanent or
temporary household or residence, a
school, in recreation or otherwise. The
Commission considers that patching
compounds for application in these con-
sumer environments are either distrib-
uted for sale to or are for the personal
use or enjoyment of consumers.

(1) “Intentionally-added asbhestos” is
asbestos which is (1) added deliberately
a8 an ingredient intended to impart ape~
cific characteristics; or, (2) contained in
the final product as the result of know-
ingly using a raw material containing
asbestos. Whenever a manufacturer inds
out that the finished product contains
asbestos, the manufacturer will be con-
sidered as knowingly using s raw mate-
rial containing asbestos, unless the
manufacturer takes steps to reduce the
asbestos  to maximum extent
feasible.

(g} “Initlal introduction into come
merce” occurs when the manufacturer
ships & product covered by this regula~
tion from a facility of the manufacturer
to a distributor, retailer, or user.

FEDERAL REOISTER, VOL. 42, NO. 241—THURSDAY, DECEMBER 15, 1977

SGP 0009427



-

ands

3044 C hin P
) o:l'h.n.ned hasardous produects.

On the basis that airborne asbestos
fibers present the hazards of cancer, in-
cluding lung cancer and mesothelioma
to the public, consymer patching com-
pounds containing intentionally-added,
respirable free-form asbestos, which
have been manufactured or initially in-
troduced into commerce after January
18, 1978, are banned hazardous products.
In addition, all other consumer patching
compounds containing intentionally-
added, respirable free-form asbestos, no
matter when manufactured or initially
introduced into are banned
hazardous products after June 11, 1978.

§ 1304.5 Findings.

ta) The degree and nature of the risk
of infury. The Commission finds that the

risk of injury which this regulation is .

designed to eliminate or reduce is from
cancer, including lung cancer and
mesothelioma. In assessing the degree
snd nature of the risk of injury
to consumers, the Commission has
reviewed experimental data snd hu-
man experience mlormsuon. Ths Com-
mission noted that in the lc.lentlﬂo
literature, there iz general agreemen

that there is no kxnown threshold levcl
below which exposure to respirable free-
form asbestos would be considered safe.
Further on the basis of such scientific
opinlon, it appears to the Commission
that children are particularly vulnerable
to carcinogens because of their longer
potential lifetime and their rapid rate
of growth, In areas of the country where
asbestos may not be prevalent in the en-
vironment, the major risk of exposure for
children and others may occur in the
household. In areas of the country where
more asbestos fibers are present in the
environment, the public is exposed to ad-
ditional risks from the presence of as-
bestos fibers in households and other
consumer environments, the Commission
concluded on the basis of these factors
that consumer patching compotinds con-
taining respirable free-form asbestos
present an unreasonable risk of injury to
the public. In addition, a risk assessment
was made. For purposes of this assess-
ment, the Commissioh considered the use
of patching compounds by the consumer,
for six hours a day four times a year, to
be & high yet reasonably foreseeable ex-
posure. The increased risk of death from
respiratory cancer induced by this ex-
posure is estimated at between 10 and
2,000 per million. For five years of ox-~
posure at these levels, the risk increases
geometrically and is estimated at be-
tween 1,000 and 13,000 per million. The
lower estimate of 10 per million {s closer
to the actual risk for & one-year ex-
posure, Nevertheless, in view of the seri-
ousness of the injury and the cumulative
effects of ashestos exposure, even this
minimum figure represents an unaccept-
able risk. The Commission believes that
reducing exposure to respirable free-~
form asbestos {0 the home represents a
substantial decrease in risk to consumers,
since, for many people, the major ex-

_bounds, though used p

RULES AND REGULATIONS

pocureh to inhalable asbestos is in the
ome.

(b) Products subject to the ban. Con-
sumer patching compounds as defined in
§ 1034.3 (), (@), (D include such prod-
ucts as compounds and
tape joint compounda (commonly known

as “joint cement” or “tape joint mud™).
'rho Commission estimates annusl ship-
ments of patching compounds subject to
the ban at approximately 30-50 million
“units,” or individual packsges, of vari-
ous sizes from 0.5 to 35 pounds (dry)
or 0.5 to § gallons (wet). The Commis-
sion believes that about half the patch-
ing compounds sold in 1977, and intended
for sale to or use or enjoyment by con-
sumers, were formulated with asbestos.
Many othérs containing significant levels
of asbestos contaminstion will alse be
affected by the ban.

(c) Need of the public for the products
and eflects of the rule on their utility,
cost and availadility, Patching com-
by com-
mercial construction workers, are also
used by consumers, and are used for the
patching and sealing of ecracks angd joints
in and ‘around the household and in
other consumer emvironments either by
consumers or profesgional applicators.
The compounds are used to cover areas
on gypsum drywall which might other-
wise be sesthetically undesirable or
which might lead to structural damage,
energy loss or lower property value. The
asbestos in thess compounds acts as &
structural reinforcing sgent which helps
to reduce cracking and shrinkage of the
compound over time, and which renders
the compound more pliable or “work-
able” upon application.

(1) Utility. The elimination of asbestos
from these products may result in the
increased use or new development of
substitutes which have similar proper-
ties to those of asbestos, or which impert
similar qualities to the product. In cur-
rent reformulations, asbestos is replaced
by a combination of substances, of which
the most common is attapuigite, a fibrous
clay. Bome non-asbestos formulations
are reportedly not as effective as those
contalning asbestos in controlling
shrinkage and cracking over time. The
workability of some compounds may be
diminished aa well. This may adversely
affect the utility derived from the prod-
uct by consumers, and by profeasional
contractors until such time as improved
formulations are developed and available

to end-users.

(2) Coat. Asbestos-free patching come
pound formulations may require more
time to use. This would tend to increase
the direct labor costs of residential and
other construction and renovation. The
expected increase is between 10 and 23
percent. The Commission estimates that
the annual labor cost of drywall finishing
in thess consumer environments is on the
order of $1 billion, The use of non-
asbestos patching compound formula-
tions in all applications may increase this
cost by $50-8125 million, assuming that
roughly half the current labor costs (i.e.,
that portion now associated with the use

63363

of asbestos formulations) sre affected by
the 10-25 percent increase. The burden
of this cost is expected to fall directly
on owners of existing homes who may
engage in some renovation, and on pur-
chasers of newly-renovated or newly-
constructed homes. These increased costs
are expected to over time as
formulations improve and as applicators
become more accustomed to using non-
ashestos formulations. The use of asbes-
tos substitutes may also lead to cost in-
creases in the manufacture of patching
compounds. The Commission estimates
this cost, which may vary widely from
firm to firm, at an average of 5-15 per-
cent. This is made up primarily of in-
creased costs of raw materials and of
formulation research and development.
It 1s expected that the price of many
patching compounds may rise a¢ a result,
Producers, distributors, and retailers of
patching compounds may &lso have to
incur costs assoclated with the disposal
of products in inventory. The Commis-
slon estimates that the wholesale valye
of manufacturers' and distributors’ in-
ventories at the time the ban becomes
effective will be approximately $15 mil-
lion. These costs may be reflected in the
prices charged for asbestos-free natchin:
compound formulations, and in
prices of other drywall and paint pmd-
ucts. It appears that, becauss of coms
petitive pressure from ashestos-countain-
ing compounds, producers of asbestos-
free formulations have not yet passed
on to purchasers their increased costs.
If the increased production costs of as-
bestos-free formulations can be passsd
on completely aa a result of the han, the
total annual price effect for the year fol-
lowing the lssuance of the ban may b&
$10-$480 milljon. The magnitude of this
effect may be reduced significantly in
successive years following the {ssuance of
the ban as producers’ development costal
are amortized, as raw materials become
more widely :nﬂable. and as price com-
petition {3 strengthened because of mar-
ket pressure and economies of scale as-
soclated with production.

(3) Availadility. The supply of asbes-
tos substitutes, particularly attapulgite
clay and relatively uncontaminated tale,
for use in the manufacture of patching
compounds may be insufficlent to meet
the short-run demand which is expected
to be stimulated by the promulgation of
the ban. Further, many small producers
probably lack the technical capability to
reformulate their products, and may be
forced to cease production, at least unti
formulations of satisfactory cost and
performance are developed. This may
affect some professional contractors. In
the short run, consumers may be in-
directly affected by delays in drywall
finishing and building completion.

(d) Any means of achleving the od-
Jective of the dan while minimizing ad-
verse effects on competition or disruption
or dislocation of manufacturing and oth-
er commercial practices consistent with
the pudblic health and safety. The ad-
verse effects of the ban on patching com-
pounds containing asbestos is reduced by
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the ban to intentionally added
m Other alternatives such a3
limiting the scope of the ban only to
products purchased and used by con-
sumers or to issulng & ban with a later
effective date, were considered by the
Commission. However, none was found
that would cause less disruption or dis-
location of manufacturing and other
commerical practices, conslstent wlt.h
public health and safety.

Conclusion. Tha Commission nndﬁ
that this rule, including its effective date
is reasonably necessary to eliminate or
reduce the unreasonable risk of injury
from cancers such as lung cancer and
nesothelloma that are assoclated with
the banned products described herein,
that no feasible consumer produgt safety
standard under the Consumer Product
Bafety Act can adequately protect the
public from this risk, and that promulga~
tion of this rule is in the public interest.

A}

PART 1303-—BAN OF ARTIFICIAL EMBER-
12ING MATERIALS (ASH AND EMBERS)
CONTAINING RESPIRABLE FREE-FORM

Soo.

1305.1 Bcopo and application,

130832 Purpose,

18033 Definitions.

1805.4 Artificial fireplace ash and omboro as
banned basardous products.

13038 Mindings.

Avrmorrry: Becs. 8, 9, 30(4), Pub. L, 80~
573, as amended, Pub. L. 94-284; 88 Stat.
1316-17, as amended, 90 Stat. 508 (18 US.C.
2057, 2088).

§ 1305.1 Scope and application.

In this Part 1305 the Consumer Prod-
uct Safety Commission declares that
artificial emberizing materials (ash and
embers) containing respirable free-form
asbestos generally packaged in an em-
berizing kit for use in fireplaces, and
designed for use in such a manner that
the ashestos fibers can become airborne
under reasonably foreseeable conditions
of use are banned hazardous products
under sections 8 and 9 of the Consumer
Product Safety Act (CPSA) (15 UB.C.
2057 and 2058) . This ban applies to arti-
ficial emberizing materials available in
separate kits or with artificial fireplace
logs for use in fireplaces and sprinkled
or coated by consumers on the artificial
logs to simulate live embers and sshes
and give a glowing appearance when
subjected to high temperatures. Bags
of material containing asbestos that are
s0ld separately to be sprinkled on and
under artificial logs to simulate burning
and glowing ashes also come within the
scope of this ban.

§ 1305.2 Purpose.

The purposs of this rule is to ban artt-
ficlal emberizing materials containing
respirabls free-form asbeatos. These
products present an unreasonable risk of

. injury due to inhalation of fibers which
increase the risk of developing cancers
such as lung cancer and mesothelioms,

RULES AND REGULATIONS -

diseases which have been demonstrated

to be caused by exposure to ashestos
fibers. .

§ 1305.3 Definitions.

(a) The definitions in section 3 of the
Consumer Product Safety Act (18 UB.C.
2082) apply to this Part 1305.

(b) “Asbestos’ means a group of min-
eral fibers composed of hydrated silicates,
oxygen, hydrogen and other elements
such as sodium, iron, magnesium and cal-
clum in diverse combinations and are:
Amosite, chrysotile, crocidolite, antho-
phyliite asbestos, actinolite asbestos, and
tremolite asbestos.

(c) “Pres-form asbeatos’ is that which
fs not bound, woven, or o
“locked-in" to a product by, resins or
other bonding agents, or those from
which fibers can readily become airborne
with any reasonably foreseeable use,

(d) “Emberizing muruu" means an
asbestos-containing material generally
packed in an “emberizing” klt to be
placed under artificial logs in gas-burn-
ing fireplace systems or in artificial fire-
places for decorative purposes. The prod-
uct is also glued to artificial logs, either
at & factory or by a consumer using an
emberizing kit, (S8ynthetic logs manufac-
tured of cellulosic products which are
consumed by flames are not included in
this definition, Electric artificial logs and
artificial ash beds used in electric fire-
places, which do not contain respirable
free-form asbestos are not included in
this definition.)

§1305.4 Arntificial fireplace ash and
embers as banned hazardous prod-
uels.

On the basis that airborne asbestos
fibers present the hazards of cancer such
&3 lung cancer and mesothelioma to the
public, artificial fireplace ash and embers
wnul.nlu respireble free-form ashestos
e banned hazardous products.

§ 1305.5 Findings,

(a) The degree and nature of the risk
of injury. The Commission finds that the
risk of injury which this regulation is
designed to eliminate or reduce is from
cancer, including lung cancer and meso-
thelioma. Measurements ars not avail-
able of the amounts of asbestos in the atr
from asbestos-containing emberizing
materials in homes. However, it appears
that the amount of airbo—3 asbestos in
such homes would increase when air cur-
rents in the home are created by downe-
drafts from a fireplace chimney or other
activities that stir alr in any room. 8ince
emberizing materials may contain up to
50 percent asbestos, which if not per-
manently bound into artificial fireplace
logs would be in respirsble form, the risk
assoclated with emberizing materials is
considerable, especially since it continues
to exist 24 hours a day.

(b) Products subject to the ban, Arti-
ficial emberizing materials are decorative
simulated ashes or embers, used in cer-
tain gas-burning fireplace systems, which
glow to give the appearance of real burn-
ing embers. The material is sprinkled on

1) -

or glued to gas logs, or sprinkled on fire-
place ficors

(¢) Need of the publie for the prod-
ucts and eflects of the rule on their util-
ity, cost, and avallability. Artificial fire-
place emberizing material serves a
strictly decorative purpose and does not
materially affect the actual perform-
ance of the fireplace gas system in terms
of its ability to provide heat” A certain
degree of aesthetic desirability exists,
however, since the product “system” it-

.self (the gas log, ashes, and embers) is

intended to simulate burning wooden
logs. Gas logs may be s0ld with artificial
emberizing material attached at the fac-
tory (the log commonly. referred to as
being “frosted”), or with the “embers”
in a separate klt.. often mixed with aimu-
lated “ashes.” Virtually all gas logs are
either frosted or packaged with an em-
berizing kit; however, the majority of
gas logs produced in 1977 were packaged
with non-asbestos-containing emberiz-
ing kits. The Commission estimates
annual sales of artificial gas logs at ap-
proximately 100,000 units, Some 25,000-
30.000 of these would be subject to the
ban. Approximately 100,000 gas logs
frosted or treated by consumers with as-
bestos are estimatad to be in existence.
The Commission belisves that the ma-
Jority of gas logs are sold with ember-
izing kits; this gives the consumer s
choice as to whether or not to use the
artificial embers and ashes.

(1) Utility. Manufacturers of artifi-
cial gas log emberizing material are cur-
rently using four substitutes for asbestos
in their products: vermiculite, rock wool,
mics, and a synthetic fiber. None of the
four 1s claimed to be as aesthetically ef-
fective as ssbestos. Thus, the utility de-
rived by consumers from some gas-burn-
ing fireplace systems may be adversely
affected.

(2) Cost. No effect on the overall price
level of gas logs is anticipated as a result
of the ban, The average price of ember-~
{zing kits may rise somewhat; the Come-
mission estimates the total price effect
of the ban on consumers at under
$25,000.

(3) Availadility. The Oommluton be-
lieves that all producers of artificlal em-
berizing material will have eliminated
asbestos from their prodycts by the time
the ban becomes effective. No significant
impact on the availability of asbestos
substitutes to producers nor on the avail-
ability of gas logs or emberizing kits to
retail dealers and consumers is expected
a8 & result of the ban.

(d) Any means of achieving the objec-
tive of the ban while minimizing adverse
eflects on competition or disrupiion or
dislocation of manufacturing and other
commercial practices consistent with the
public health and safety. The Commis-
sion believes that there will be minimal
disruption to the market for artificial
emberizing materials as a consequence
of the ban and that no further reduction
in adverse effects is feastible.

Conclusion. The Commission finds that
this rule, including its effective date, is
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reasonably necessary to eliminats or re-
duce the unreasonable risk of injury
from cancers such as lung cancer and
mesothelioma that are associated with
the banned products described herein,
that no feasible consumer product safety
standard under the Consumer Product
Safely Act can adequately protect the
public from this risk, and that promul-
tzett!orA of this rule is in the public in.
rest.

.

PO

o
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Effective Dates: Part 1304 bacomes ef .-
fective January 16, 1978.
" Part 1303 becomes effective December
18, 1971,
Dated: December 13, 1977.

SrxLoox D. BUTTS,
Assistant Secretary, Consumer
Product Safety Commission,

(PR Doc.T7-35748 Filed 12-13-77;11:82 am]
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ACTTON: Final rules.

SUMMARY: In this document the Come
mission declares that the following prod-
ucts containing respirable free-form as-
bestos are banned hazardous products
under the Consumer Product Safety Act:
(1) Consumer petching compounds used
t0 join or repair interior walls and celle
ings (mixing of the product before it is
applied, sanding of the product atfter it is
dried, and cleanup after completion of
the process, releass asbestos fibers that
can be inhaled); and (2) artificial em-
berising materials (embers and ash) used
fn fireplaces to simulate live embers and
ash (ordinary air currents in the house-
hold move azbestos fibers that can be in-
haled), The Comumission issues this ban
{n order to reduce or eliminate the unrea-
sonable risk of injury from certain types
of cancer that may result from mhaunc
asbestos fibers released during the use of
these products,
EPFECTIVE DATES: (1) For consumer
patching compounds containing respirs~
bie free-form asbestos, the regulation is-
sued below at section 1304, applies to
mducu manufactured or initially intro=-
Jan 16,
1

oonsumer pa compounds containe
m mplnblo Ireo-lonn ubut«. .

M. Jacobson, Consumer Prod-
uct Safety Commission, Compliance
and Enforcement Regulatory Mansge-
ment Division, Washington, D.C. 20207,
301-402-6400.

SUPPLEMENTARY INFORMATION:
BACKIROUND

On July 29, 1977, by publication of &
notice in the Prozaar Reaister (43 FR
38783), ths Commission proposad rules to
that consumer patching come
pounds and artificlal emberizing materi-
als (embers and azh) containing respira-
ble free-form asbestos, are banned has-
products under the Consumer
Product Safety Act (CPSA). Theee rules
were proposed because the Commission
preliminarily determined that an unrea~
sonable risk of injury of certain types of

cancer, such as mesothelioms and lung
unur. s associated with inhalable ase
hestos found in these products. The ine
formation on which the Commission's
preliminary determination was based is
oot forth in the proposal. The data in
proposal are incorporsted herein by
reference. The bibliography of 50 refer-
ences cited in the proposal are repeated
in this preamble for convenience, Nume
bers 81 and over refer to additional infore

. mation considered in issuing this rule.

His

]
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On July 29, 1977, by publication of &
notice in the Froraar Rzomster (42 PR
38783) the Commission also proposed &

dlu that it is in the public in-
temt to regulats consumer patching
compounds and artificial emberizing ma-
terials contaizing respirable free-form
ssbestos under the Consumer Product
Safety Act (CPSA) rsther than under
the Federal Hazardous Substances Act
(FHSA). Section 30(d) of the CPSA (1§
US.C. 2079(d) ) requires the Commission
to make such s finding by rule, before
regulating under the CPSA, a risk of in-
jury which could be reduced or eliminat-
ed to s sufiicient extent under the FHSA.
The Commission issues this rule else
where in the Fypenat Rrotsrra. The dats
in these proposals are incorporated hare-
in, by reference.

Section 9(a) (2) of t.ho CPSA requires
that, in addition to providing an oppor-

the Commission shall provide interested
persons with an opportunity to make oral
presentations of data, views or srgue
ments relating to proposals to ban. Oral
presentations on the bans were heard by
the Commission an August 15, 1977.
Views on the bans are discussed beslow
under Comments ot Proposal.

In order to have suficient time to re-
view all the responses to the banning
proposal. ineluding late responses. on
October 4. 1977 (42 PR 83970), the Com-
mission extended until November 28,
1977. the time in which it must either
publish s consumer product safety rule
or withdraw the proposals to ban. This
date was further extended until Decem-
ber 12, 1971, by notice published in the
Froraal Rearsrer on November 29, 1977
(42 PR 80782},

Couxrs o ProrosAL

Oral views on the proposal were pre-
unudby'lpcrmonAumtu.uﬂ
consum and

eral agencies: 3 publis interest groups:
2 concerned citizens; a supplier of raw
materials; lndlehunmlmhmd

of petching
compounds, 3 federal agencies and 3 pub-
lio tnterest groups.

‘The significant issues raited by the
g:lmdvﬂthnmmhmut!oﬂh

ow.

A. Scope end definition. The proposal
states that consumer patching com-
pounds are those that are customarily
produced or distributed for sale to or for
the personal use, consumption or enjoy-
ment of consumers in or around a house-
hold or residence. a school. in recreation
or otherwise. The Commission considered
in the proposal that patching compounds
{or application in thess consumer en-
vironments are either distributed for sale
to consumers or are for the personal use
or enjoyment of consumers. Moreover,

information available to the Commission
indicated that most patching compounds
for commercial/industrial usg sre dise
tributed in such ways that consumers
have access to these products (51) either
by purchase or for their use and enjoy-
ment. Therefore, the Commission cone
cluded that these are consumer products
subject to the Commission’s jurisdiction
uniess such patching compounds are la-
beled as, marketed, and lold solely for
industrial use.

1. Patching compoundn as consumer
products. (a) Several commenters re-,
quested a clearer definition of consumer
patching compound and a manufacturer
questioned the boundaries of the term
“consumer product.” The manufscturer
states that the definition of consumer
patching compounds in the ban has been
tmproperly broadened to include juris-
diction over building materisls. He bee
leves that the CPSA permits regulation
only of articles used within the home,
not the structure of the home itself or
the integral parts of the structure. He
states that since consumers have acceas
to patching compounds containing res-
pirable free-form asbestos through most
marketing channels, thess products can
be considered consumer products under
the CPSA. Thus, hs belleves that it was
insopropriste to cite a recent ease,
(“US.A. v. Ansconda Co, ot al.” Misa.
No. 717-0034, (DD.C.) June 15, WD
which indicates that the presence of &
product in a consumer environmens can
help decide whether that product s &
consumer product under the CPSA.
Therefore. the commenter urses *“the
Commission in its final regulation to de«
lete” ths paragrsoh on “Anaconda’ case
in order to “avoid the creation of an un-
necessary econflict * * * within the reg-
ulation itself.”

In responss to this comment. the Come
mission notes that the paragraph which
cites the case in question is not in the
oroposed regulation but in that part of
the preamble which explains the reque
lation. In the preamble. the Commizsion
cited “Ansconda” not in relisnce on the
cass 88 & basis for regulation but to show
how the case interprets the definition of
consumer peoduct at section 3(a) (1) of
the CPSA which resads,

The term “consumer product” means any
srticle, or component part thareof, produced
or distributed (1) for sale to & consumar fof
use in of around a permanent or temporary
housebold or residence, & 5chool, Ln recrens
tion., or otherwise, or (ii) for the personal
use, consumption of enjoyment of & con-
sumar in of around a permansiit, or tampo-
rary household or residence, & echool, in
recraation, or otherwise;

Although courts have not yet resched
s definitive decision on the coverage of
the term ‘‘consumer product,” the Come
mission believes that the statute and leg-
islative history, by themselves, afford
suficient authority for Commission
jurisdiction over the defined product and
{ts use {n consumer environments. It ap-
pears to the Commission that the defini-
tion of consumer patching compound in
ths proposal falls within section 3(s) (1)
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9% snough eyidence 1o base » definition
of “ashestos” on fiber morphology. There-
fors, the Commuission balieves the pro=
posed definition should not be changed
in the final rule. As circumstances ware
rant, the definition could be amended at
» latar date.

8. Asbestos contamination in patching
compounds. Several manufacturers ex-
preased concern that all patching com-
pounds would be subject to the ban rath-
er than only those compounds to which
ashestos has been intentionally added.
They point out that asbestos is ubiui-
tous in the environment and that traces
of asbestos may be present as a contame
mant in other minerals that sre mined
in aress of serpentine rock. One com-
menter suggests that the Commission
consider permitting patching compounds
which contain such naturally occurring
contaminants, Other “o?meb:m -:u:-

that a percentage of asbestos con-
mmm by weight be permitted. The
Jowest percentage suggested by one com-
is 1 percent becauss the En-
vironmental Proucuax‘: le‘ﬁgg
permits the presence of 1 percen -
tos by woudh;’l.n uprg‘-‘on ssbestos in-
sulation an proofing.

As noted in the propossl, the Commis-
zion is aware that ssbestos is present in
the environment. Further, the Commis-
Doiing campounds 1o which traces of

tng compounds in w| s
mm are present as & contaminant
rather then as an intentionally added
substance.

Thse suggestion that the Commission
permit contamination of i1 percent by
weight, howaever, apcears to bs insppro-
priats for consumer patching compounds
becauss consumers would notbgo "113;
clently protected. One percent by we
eouuwmnn, & substantial number of
small lghtweight asbestos fibers, thus
presenting a significant exposure to con-
sumers of respirable free-form asbestos.
Tharefore, the Commission declines at
this‘ time to adopt a bdercentage by
M&w to define permissible contamina~

Industry experts 4o nos agree as to the
amount of asbestos that might be pres~
end {n products without deliberstely
added asbestos. Nor is there agresment
ot the reliablility of the techniques used
$0 measure low levels (helow 1 percent)

unintentionally added asbestos (see the
Commission’s economis impact state~
ment on file at the Ofice of the Secre-
tary). In order to emphasize that only
patching compounds with clearly une
avoidabls traces of asbestos contamina~
tion will be permitted, the Commission
defines “intentionally-added asbestos”
a8 § 1304.3() of the rule below to mean
ashestos which is

{1) sdded deliberately as an tngredient in-
tended to impart specific characteristics; ov
(3) coatained in the fnal product as & result
of y uaing & raw material containe
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ing asbestos. Whenever » manufacturer finds
out that the finished prod ins as-
B the { will be considered
a3 knowingly using a raw material containe
ing asbestos uniess the manufsctures takes
steps 20 reduce the ashestos to the maximum
extent feasible.

Therefore, the ban applies only to
consumer patehing compounds containe
ing intantionaliy-asdded respirable free-
form asbestos and will not apply w0
products having unavoldabls trace
amounts.

8. Artificial emberizing materigls—
exemption from ban. A manufacturer of
eleciric artificial logs and eiectric fire-
places states that although the Commis-
sion proposed to ban only artificial em-
terizing materials containing respirable,
free-form asbestos, references in the
media o artificial logs and artificial fire-
vlaces refiect sdversely on his business.
He agks, therefore, that his products,
which use an artificial ash bed of vermic-
ulite, be exempted from the ban.

As ths commenter noted, the Commise
sicn ban applies only to emberizing ma-
terials contsining respirable free-form
s:bestos and not to any artificial logs or
artificial firepisces with which they may
be used. Bince the banned product is
used with artificial logy, it is understand.
able that questions are raised as to dif-
fecent kinds of artificial logs. The Come
maussion does not belleve it would be ap-
propriate to exemps front the ban all
electris logs costed with unidentified
substances, or all artificial ash used tn
electris fireplaces, since some of these
articles could include the banned prod-
uct. However, in order to clarify the mat-
ter for consumers as wall as producers,
tke Commission adds s statement to
§1308.2(d), the definition of smberising
materials, which reads, “electric artifi«
cial logs and artificial ash beds used (n
electrie fireplaces which do not contain
respirable free-form ssbestos are not ine
cluded in this definition.”

B, Zfective date. 8ix commenters dise
cuszad the proposed effective date of the
ban of consumer patching compounds
which was 30 days aftar publication of
the final ruls. Five manufscturers sug-
gested a date later than 30 days after
publication. A publie interest group sug-
gested that the effective date be the date
of publication of ths final rule.

(1) One commenter suggested that the

consider & series of effective
dates for th:e ban on consumer patching
compounds: 30 days for manufacturers,
99 for distributors and 180 days for re-
tailers in order to clear inventories.
Saveral commenters believe that a 30-
day effective data might prove burdene
some to small manufacturers becauss of
the inventory problem.

The meztter of Inventories was cone
sidered In the July 29. 1977 proposal to
ban and further discussed at the public
meeting of Auqust 18, 1977. The concern
of thoss involved to clear thelr existing
inventories of consumer patching come
pounds containing respirable free-form
asbestos was considered. Information
avatlable to the Commission indicates
that manufacturers ars now maintaine

63357

ing s relatively small inventory. Dis-
tributors report that they maintain &
small inventory compared to their sales,
Retailers have s much slower-moving
inventory (51).

The Commission considered the pos-
sible adverse economic impact of a 30~
day effective dsts on inventories of mane
ufacturers, distributors and retailers.
%t.e Commission also considered the pose
sible adverse effects of exposing cone
sumers to inhslable asbestos by permit-
ting the manufacture, d!stribution and
sale to consumers of patching come
pounds until 130 days sfter publication
of & ban, It appears to the Commission
that early discontinuance of the manu-
Jacture of this product would be neces-
sary in order to stop its continuing proe
liferation in the mariet. On the other
hand, substantial adverse economic ime-
pacts could result from the freezing of
distributors’ and retailers’ inventories at
an early effective date. The Commission
cencludes therefors that the ban should
becoms efective at two different points
in tims. For manufacturers, the elfecs
tive date should be close to publicstion
of the ruls in order %0 stop the cone
tinuing manufscture of the product. For
distributors and retatlers, the effective
date should be delayed to help amalio-
rate adverss econcmic impacts.

Therefore, the Commission declares
telow at § 1304.4 that consumer patche
ing compounds containing respirabdle
fres-form asbestos which have been
manufactured or initially introduced
into commerce 30 or more days after
publication of this rule are banned
hazardous products. This means that &
banned hazardous product. having been
manufactured or initially introduced
into commerce, retains its status as o
banned hazardous product; thus, its
subsequent sale, offering for sale, or dis-
tribution in commerce, is prohibited by
any person in the chain of distribution.
In addition, the Commission declares
that all other consumer patching com-
pounds containing respirable free-form
asbestos, no matter when manufsctured
or initially introduced into commerce,
are banned hazardous products 130 or
mors days after publication of this rule.
(As stated bdelow in §1304.4(g) of the
rule, initial introduction into commerce
of this product occurs when the product
is physically shipped from a manufsc-
turer’s facility to a distributor. retailer.
consumer or to another person for applie
cation in a consumer environment.)

In summary, 30 days after publication
of this rule, manufscturers will be pro-
hibited from manufsactunne or shizping
the product to distributors. recatlers,
consumaers, or to others for application
in consumer environments. Further, 180
days after pubdblication of this rule, dis-
tributors and retailers will be prohubited
from seliing, offering for sale, or distribe
uting any of the described producty, no
meiter when manufactured or {nittally
introduced into ccmmerce, to distribue
tors, retailers, consumers or to ctaera for
application in consumer environments,

(2) The public interest group recome
mends that the effective date of the ban
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They Indicate that persons of

akills may telease different
of inhalabls asbestos into the
though these differences occur, a
eansumer would likely releass more as-
bestos into the air because he or she may
be Jess skilled in the process than a pro-
fessional applicator. Ths Commission
a8 these commenters point out

i

posure data from s study he conducted
ustng & compound that contained a

sults suggest that use of a patching com-
duoe but does ot eliminate an excess of

exposure
was t00 high. The Commission’s risk as-
sessant analysis did taks into conside
eration the exposure during the mixing
compound, While expo-~
sure to asbestos fibers would be negligible

slight stirring of a premixed
the exposure

compound, during the
sanding [} ions ine
volved would be the same as for the dry

abls exposture.

D, Substituies for asdestos. The July
29, 1977 proposal notes that substitutes
for ashestos are already being used in
patching compounds. Cne of the moss
oommon substitutes is attapuigite, a fi-
brous clay. Other substitutas of a fibrous
nature are wollastonits. kaolinite, sepio-
iite and bentonite. Several comments ex-
press concern that materials used as sudb-
ltltnmi. for asbestos may Also pose has-

The Commission shares this concern.
Bubstitutes for ssbestos have been under
consideration for only & short time, Little
dats are avallable on which to evaluats
the safety of substitute materials, Ex-
perimental findings of Stanton (38) indie
cate that many minarsi tibers (in addl-
Mon t0 asbestos) of amall respirable di-
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mentions are blologicslly active under
experimental conditions.

According to correspondence dated
July 26, 1977 from Dr. Paul Kotin of the
Johns-Manville Co. with environmental
consuitant Barry Castleman, s Johnse
Manville study is under way to assess the
potential inhalation hazard of certain
naturally-occurring or man-msde min-
eral fiders such as ceramic fibers. Ceo-
ramic fibers are & potential substitute for
artificis] emberizing materinis,

Human exposure data to substitutes
are extremely limited. Occupational exe
posure data 1o certain clay mineral fibers
which are propossd asbestos substitutes
are scheduled to be presented at a Syme
posium on Oscupationsl Exposure to Fie
brous and Pariiculate Dust and their Ex-
tensloa into the Environment, in Deceme
ter 1977. Thess data are expected to in-
dicate the extent of exposure. rather
than human experience findings on re-
sulws of such exposiure. Deta on the re-
sulus of human exposure to asbestos sub-
stitutes will not, In all likelthood. be
avallable in the nesar future.

(1) A commenter suggests that substi-
tutes, since they would be fibrous, would
presant & risk,

In assessing ssbestos substitutes, data
svailable to the Commission indicates
that a number of substanczes may be used
which are not fibrous such as calcium
carsonits, clay, resing and mica. For the
fibrous ciay minerals which may be used
43 asbestos substitutes such as wollasto~
nite, kaoiinite, sepiolite and bentonite,
the Commitssion is aware that there is a
lack of conclusive data on the hazard
potential associsted with these minerals.
Additional study is needed to evaluatie
the risk of inhalation exposure to such
small mineral fibers. Nevertheless, the
Commission belisves that the known risk
frcm inhalsble asbestos requires the
banning of thess products at this time.

(2) A commaent questions s statement
in thes proposal that fibrous glass eould
Le considered a substitute for chrysouls
In embenzing materials,

The Commission concurs with this
comment: it is currently unsware of any
manufacturers or distributors who use or
know of the use of fibrous glass for this
purpose. In addition. from a technical
viewpoint, glass fibers are not similar in
size and shape to chrysotile. Unltke the
rod-like glass fiters, chrysotile tends to
be curved, ot be of curly fibers or fiber
bundles, comprised of extremely small-
dismatered fibrils, However, glaas fibers
aro similar—at least in shape~-to some
of the amphibole asbestos minerals. The
diameter of most fibrous glass is report~
edly greater than 3.3 microns and cone
sidered too large Lo be respirable, How~
sver, glass fibers are not of uniform die
mensions and a small percentage may be
of respirable size. Additional study is
needed t0 assess the patholoxic effects of
inhaied Aters, including fibrous glass.

E. Economic considerations, Six come
menters expressed concern that the ban
would have an adverse ¢conomis impact
on the industry. Five of the six are man-
ufacturers who commented on patching

ecompounds. The sixth is a distributor of
gas fireplace logs.

One patching compound manufecturer
claimed that some firms in that indus-
try will go out of business should the
ban be promulgated. As noted below,
our studies indicate that some smazll
producers may not have the technical
capability to reformulate their products
sausfactorily or may bs unable to obtain
necessary raw materisls by the efective
date of the ban. Thus, some may ceass
production temporarily, until such re-
formulation is achieved. Some of the
large manufacturers have indicated a
willingness to license their asbestos-free
formulations (or paris of them) to small-
er firms, .

Two commenters discussed potential
cost effects of the ban on patching
compounds other than thase relating ta
the product itsulf. Ore pa‘ching come
pound producer estimared at 60 percent
the increased “workload” associated
with the professionsal appiication of none
asbestos formulations because of di¥ers
ent performance characteristics. The
Commission has investizated the petene

asbhestos formulations; it esiimates an
initial 10 to 23 percent average increass

professional users of the produzt should
different spplication tools be nesded or
should some jobs have to %6 redone to
the relatively pooe shrink- and c¢racke
resistance of some non-gsbesros formue

tions improve and as applicators become
more sccustomed to using non-asbestos
formulations,

One company which may be adversaly
affected by the proposed ban reports
that astapulgite. one of the prime sube
stitutes for asbestos in patching come
pounds, {s in “limited supply” ard thaf
some small manufacturers may have
dificulty in obtaining that material.
Other industry sources have reported
this same problem. The larger patching
compound producers, who slready have
asbestos-free formulations on the mare
ket, are nol expected to have a»
much difficulty in obtaining substitute
materials,

Two manufacturers discussed the ban's
potential adverss effect on the utility of
the preduct, One expressed a belfef that
non-ssbestos formulations are inferiorin
performance to asbestos formulations.
Another reinforced that belief, rerorting
that the absence of asbestos formulae
tions may prompt workmen to sdd their
own ashestos to the product to help pre-
vent cracking when wall joints are cove
ered, However, the addition of asbestos
would be tantamount to manufacture of
the banned product and would thus be
prohibited. It appears that at lesst some
existing non-asbestos formulations may
be less desirable, from 8 performance
standpoint, to professional contractors:
most consumer applicators are not ex-
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