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John L. Thorndal, Esq.

Thorndal, Backus, Maupin & Armstrong
1100 E. Brldger Avenue

Las Vegas, Nevada 89125-2070

Re: Nevada Power Co. v. Monsanto, et al

Dear John:

You may want to consider immediate settlement discussions in
this matter, before Nevada Power's reply brief must be filed on
February 11. The reason for this unusual suggestion is that
defendants' brief leaves us with little choice but to suggest in
our reply brief that the Ninth Circuit solicit amici curiae briefs

from the insurance carriers for Monsantc and Westinghouse.
thus of the essence.

Time is

The problem we confront is defendants' position in their-brief
that the EPA-imposed expenses Nevada Power seeks to recover are
beyond the scope of the "damages" recoverable in indemnity. See
Defendants' brief at 37. This position conflicts directly with the
position of Monsanto and Westinghouse in their litigation against
their insurance carriers,!' where they must prove that identical
expenses suffered by these defendants impliedly fall within the
meaning of "damages" in the insurance indemnification agreements.
See e.g., Chesapeake Utilities Corp. v. American Home Assurance
Co., 704 F. Supp. 551, 558-61 (D. Del. 1989)

Doubtless this inconsistency is unintentional, but the result
necessarily is a bad faith posture in both cases which could result
in a judicial estoppel ruling in both cases. See generally, R.
Boyers, Precluding Inconsistent Statements: The Doctrine of
Judicial Estoppel, 80 Northwestern Univer. L. Rev. 1244 (1987)

(estoppel from inconsistent statements in ongoing litigation);
Parkland Hosiery Co. v. Shore, 439 U.S. 322 (1979) (offensive non-

'. Westinghouse's case is cause No. 16935287, Superior Court

of New Jersey, Union County, filed May 8, 1987. Monsanto's case is
cause No. 88C-JA~118-1-CV, Superior Court of Delaware, New Castle
County, filed January 20, 1988. The complaints in both cases
appear in the record of this case as exhibits 29 and 30 to Nevada

Power's opposition to defendants' motion for summary judgment
below.
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We offer to meet at a mutually -convenient location on
Saturday, February 9, 1991 with counsel and key executives for all
defendants to discuss immediate settlement of all issues.

We would of course appreciate an early indication of your

likely response so that travel arrangements might be made, if
necessary on a contingency basis.

" Very truly yours,

JONES, JONES, CLOSE
& BROWN, CHARTERED

N Cen, &

Charles H. McCrea, Sr.
CHM:Jjlg

chm\thorndal.lt
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