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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, [ILLINOIS

FRANCES E. KENNER, ET AL., )
Plaintiffs, )
V. 5

MONSANTO COMPANY,

g1\

Defendant.

REPORT OF PROCEEDINGS

December 1B, 19B5

Before the HONORABLE RICHARD P. GOLDENHERSH, CIRCUIT JUDGE

APPEARANCES:
MR. REX CARR and MR. JEROME SEIGFREID, Attorneys at
Law, on Behalf of the Plaintiffs; and
MR. KENNETH HEINEMAN and MR. JOSEPH NASSIF, Attorneys

at Layj, on behalf of the Defendant, Monsanto Company.

Kathleen Watson Brunsmann, RPR, CSR

Official Court Reporter
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BE IT REMEMBERED AND CERTIFIED, that heretofore,
on to-wit, Wednesday, December 18, 1905 the matter as
hereinbefore set forth came on for hearing before the
Honorable Richard P. Qoldenhersh, Circuit Judge in and for

the Twentieth Judicial Circuit, and the following was had of

record, to-uiit:

CThs following Offer of Proof was had out

of the presence of the Jury:!

THE COURT: Okay, gentlemen.

MR. HEINEMAN:  Your Honor, at this time for
Defendant’s Offer of Proof, we would like to call to the
stand Dr. RBnate D. Kimbrough. Dr. Kimbrough, would you

come forward and be sworn?

RENATE D. KIMBROUGH,

having been called as a witness on behalf of the

Defendant Monsanto, having been sworn, testified

as follows:



1 ' DIRECT EXAMINATION
[ BY MR. HEINENAN:
3 Gi Would you state your name For the record, pleass.
e ] A 1'm Renate Kimbrough. My First neme is spelled
8 R-e-n-a~t-@, lask name K-i-m-b-r-o-u-g-h.
B |1 Dr. Kimbrough, the microphons you see thers before
7 Qnu doss not amplify your vaice in any wad.
B A Okay .
gz | ] It's just there to record, so don't worry about
10 iq. |
H 11 A Okay .
ie 15} Wowld you give us your date of hith, plsass,
13 A January 14, 1333.
14 N And your place of bircth,
is5 @ Hannaover, Bermany.
iB Q Whers do you reside gt this tima?
17 <) 165 avery, A-v-a-r-y, Drive, in Atlanta, Beorgi=a.
18 1 Arnd by whon a2re you amployged?
i9 A By ths Centsrs Eor‘ﬂiseasa Control. {
20 ] In what capscity, ma'emT
21 =] I'm a-mediecal tnxicolngist, and I work in the
22 Center For Environmental Health as a medical officer,
23 primarily in the arsa of toxicology and environmental health

24 and occupational health.
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ih| Would you describs for ths Court, plsase, your

educaticnal bhackground,

2] I graduated From medical school in Bermany and
than immigratad to the United States and ssrved an

internship in pethology at Northwestern Univarsity at

Evanaton Hospital., Than moved to New York, wnrked at

Memorial Hospital For Cencer and Allied Dissases for a year,

Then moved to Atlanta and worked as a resident in pathology

at 5t. Joseph's Infirmary. Subssguently obtained a job at

the Centers for Disease Control in a toxicology laboratory

in 1862, and have worked for the federal government in the

area of toxicology and envirammantal health ever sinece then.
] All right.

MR, HEINEMAN: I wonder if you would mark these

please.,

DefFendant Monsanto’'s Exhibits 1328 and 1328

warg marked for identification by the court

reporter.

@ (By Mr. Heineman) Dr. Kimbrough, let me hand ybu
/

what's basn marked as Defendant’s Exhibit 1328 and ask you

to examing that and identify it for me, please.

A This is my Curriculum Uitas, which givas my
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educational background, my certifications and the
publications and whatever activities.

N Does it list the various profsssional boards of
which uyou'ra a mambar, and socisties?

A Yea,

Al

8 All right. And let me next hand yow, iF 1 may,
plemase, Defendant’'s Exhibit 1329, and ask you to examine
that and identify it For the record, pleasa.

f This is my Job desgription as to what 1 am
performing now at the Centers For Environmental Health.

Q fnd what is the naturs of this document? By whom
is it prepared?

=] It was prepared by the Center for Environmental
Health to deseribe what my sctivities and rasponsihilitia%
should be in the job that I'm presently holding.

I And iz this a document preparsd according to the
usual business practices of the Centers fFor Diseass Control?

=] Yas.,

2 And do they do this For other officials as wall as

yaursslf?

A Yes., Everybody that works for the Federal

govertument has a job description.

o All right. This ans happens to apply to your

pasition?
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A Yes.
0 @4ll right. And is this kept and prapared and

maintainad in thas regular coursa of businsss by the Centers

For Oisease Control?

A vYes. There’s a copy in the Persocnnel Office and

alsg 2 copy in the Director’'s Office, and than I get a copy.

R pll right. Thank youw.

MR. HEINEMAN: Your ' Honor, copies 'of these. i

""II' R ¢ N \ ., Sy

dacuments have baen pravidad:tdlcudnsel For the Plaintiffs.

It would obviously —— with this witness’® brief time on 5tha
stand today, it mould'sava a great desal of time iF we didn’'t
have to go through this whols thing, and I would, with the
Court's permission, I'd like to submit them to the Court as
part of our Dffer of Proof in order to save time.

THE COURT: Any objection to thatT

MR. CARR: 1 have no pbjection to anything Counsesl
wantse to do in an OFffer of Proof, your Honor.

THE COURT: Fins.

MR. CARR: He may do what he wants.

THE COURT: Why don’t you Jjust submit them and

wa'll save soms time.,

MR. HEINEMAN: Finme. 1°’d like to submit them to

ths Court with our OfFfer of Proof.

THE COURT: Right.
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(R] (By Mr. Heinsman) Dr. Kimbrough, in your official

capacity or in any capacity, personal or otherwise, do you

have any connection whatsosver with Monsanto Company?

A No. 1 mean except that I have done rassarch woark

on somz of their compounds.

2] I sse. Was that at their requast?
A Oh, no. That was at the government’s request.

" all right. Now in terms of your appearance here

today, are wou being paid or retained in any way by Monsanto

Campany to ba here?

A No. The Faderal govarnment is paying far my

BXPSNSES .

Q All right, Now ~-

Defendant Monsanto’s Exhibit 1330 was marked

For identification by the court reporter.

3] (By iMr. Haineman) Let me hand you what's bean
marked as Defandant’s Exhibit NMumber 1330, and ask uou to

examina that and identify it Ffor me pleasa,.

A This is a mema, which 1 wrote on January 30, 1977
at tha Centers for Disease Control teo record a telephone
conversation which I had with a Or. Ted Appal, a physician,

who wanted to have information and discuss with me a problem
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that he had with 8 petisnt bmceuse there had bean 8 spill of

OCP crude in Sturgeon, Migsouri.

a All right. Doctor --

\ MR, CARR: Just ona minute, Counssl, unlsss wa've

1eFt something at the office, I don’t bselieve we've been

given thizs beforse, uyour Honor.
MR. NASSIF: CDOS08, Rex.

MR. CARR: Did you Just give it to us this

marningT

MR. HEINEMAN: No, £O0508.
MR. CARR: Go sheasd, Counsel, wa'll straighten it
ogut later. I can’t Find it now.

] (By Mr., Heineman) Dr, Kimbrough, is this
telephona call that you received from Dr. Appel tha first
that youw knew of ths Sturgeon incident?

R Yes.

a And what was the subject of the call? What was
Dr. Appsl’'s caoncern?

A Ha had a child that he thought had béen axposed to
the vapors from the OCP crude, the phanol vapors. And ha --—
this child had had a respiratory arrast and was i1l. He
wanted to know whether the exposure to ths phennls could
have csused the problem in the child. aAnd ha also had

collected some urine and a blood specimen and he wantad
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assistanps from the Centers for Disease Control in the
anslysis of these specimens for phenols. He was sent to us
through the Missouri Health Department.

6] All right,

Defendant Monsanto’'s Exhibit 1331 was marcked
.

fFor identification by ths court raparter.

[

(R (By M, Hainesman) Let m2 hand you what's been
marked as Defendant’s Exhibit 1331, which is a two page
document of handwritten notes and ask vou if you can axamina
that and idantify it for me, pleasa.

A These are --

MR. CARR: Coumnsel, it would sssist us a grest
deal, if you, becauss the Ehings yoau’ve given us sre not in
chronolaogical order or any other order, for us to know what
sha’'s réfatring tn. UWe'vse got to go through and Find this

unlass yau give us ona.

MR. HEINEMAN: All right. I thought what wa gave

gou was in the order.
MR. CARR: It doasn’'t maan it’s in the order now.

We’ve gona through what you gavs us, Counssl, We found this

one now that you've Just givan tha witness,

MR. HEINEMAN: All right.
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In] (By Mr. Heineman) Now, Dr. Kimbrough, would you

identify the document, plsase.
& - Thesa are notes 1 took, they’re in my handwriting,

and they pertain to this sams telephons conversation. And

then subseguently from these notes I dictated the memo.

o Which is Exhibit 13307

A Yes,
0 ond what was the sax of this child?

A I believe it was a boy, but I'm not sure whather

I'm saging it in ths memo.

aQ If you look at Defsndant's Exhibit 1330 in the

third line thera -—

A Dh, uyeah, six month old male child.

A gh.

A Okay.

g ~Now, what was it that your sgency undaftook to do

in conngction with this call, and why?

A Becauses of tha concern of the physician and
hecause the Missouri Stete Hszalth Department had asked us to
assist, we did accept the blood specimens and they were
subsgquently analyzad in our laboratory.

o A1l cight.

-] And wa s8lso then collected additional information

an the episode toc see whether thers were other problems,
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whether thaers was anuthing slse the Centers fFor Disaaso

Control cught to do. 6And because of our interest, we then

had a lot of conversations with the EFAR and diffscent peopla
that wera involved.,
[H] Now, do the notes that are reflected in

Defendant’s 1331, are thosse the notes that you received over

the telephons?

2} Yas. This was information I recaived over the
telaphong.

& And on the first page of Exhibit 1331 do yocu
recall from whom you received the information as to the
contents of the tank car?

A Mot sxactly. From somebody that wes -- from the
EPA or gsomebody that was involved with the spill.

Q Now iF 1 can direct your attention again to

Exhibit 1330, does it contaln a statoment as to the air

levels?
A Yag.
& What is that, ma’am?
A Tha levels have besn balaw ona pacrt pesr million.
& and that's air lsvels of what?
A OF the phaenols and the orthochlorophencl.
a Now, in the First paragraph of your memo thsre's a

stetement near thz end of the First paragraph about
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occupationsl expasure. Do you sea that?

A Yas.
Q And would you tell us how you reaschad that

conclusion? What information wsre pou relying on?
A I was primarily relying on the measurements that
had besn mads, and then I had additional discussions wilth

tha people that wers working at the site.

1] Now what measursments ware you Ffamiliar with thau\

had been madsT

R Thesa wera air level measuremants that I'm partly
refarring to in my msmo. |

G By whom wers2 they madaTt

A The Environmental Protection Agsnoy in Kansas
City.

& All right. How did you reach the conclusion that
the air lmvels have been within the lsvels rscommended faor
occupational exposuraT?

A In the normal eourse of business, whan 1 gst
telephona calls from paople ahout levels of chemicals in sir
or in water, I then refer to textbooks and standards that
are availeble to me and look up what ths levels are since
you can't =lways ramembar ell thess numbars. And then I
usually give people information as to whethsr I Feel that

that is dangerous or it isn’t. That's part of my work., I
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did that, and 1 rsviewad that with these paapla ageerding to
this memo.

g All right. Now on the last page of the
memorandum, which is Defendant’s Exhibit 1330, in ths last
~— the last sentance, it reads, "A 10cc sample of this
material will bes mailed toc us by éh@ Kansas City EPAR,"
correct?

A Yes.

@ Who was it that agreed to do that?

A According to my handwritten notes, I apparsntly
talked to & Mr, Gllmer and saomebody by the nama of McClurg.
1 don't remsmber who that was. But one of thoss people

agreed to arrange it. I later talked tao somebody by the

~name of Kloepfer also.

A Kloepfer?

A Kloepfer.

Q How do you spsll that?

a K-1 == I think it's K-li-p-g-p~f-e-r.

Q What was your understanding of his -- the agency

hs was with?

A He is with the EPA in Kangas City, and hs’s &

chaemist.

] All right. Did there come a time when a sample of

the material was sant to you?




!

|12 .

i0

11

iz

13

14

i8

18

17

ie

2

20

21

22

23

a4

14

a Yag,
Defendant Monsanta's Exhibit 1332 wss marked

for identification by thes court reportsr.

] ¢By HMr. Heinsman) Let ma hand pou what's baon e
marked as Defendant’s Exhibit 1332 end ask you to sxamine
that and ldentify it far me, pleasa.

2] This iz & memo to the recerd, which was written at
the Denters For Diseese Control by Dr, John Liddls, dated
February 15, 1878.

Q@ And I ses writtan in the upper right-hand cornac a

series of inttials.
A Yes.

N} and ona of those is R.K.

(=1 Yes,

Q@ And is that youT

<] Yes,

P P What is ths signifFicance of the Fact that there’'s
initials written with a line underneath?
A Thase are different people that were working in
th= lahoratory, and he dictaeted the memo and then he routed

it to the diffsrent people, and 1 was tha last ons on the

list.

a Aand did you receive a copy of this memorandum?
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A The Fact that I initialed it means that I read Lt.
] All right, Is this a document praparad in ths
ordinary course of business of your agency?

A Yes,
] And DOr. Liddle is emplousd by whom?

A He is emplouyed by the Centers for Disease Control.

a Aand is he the chief of ths Toxicology Branch?

<] Yaa.

Q Aand ig ~-

A He'ae no longer. He's not now, but he was than.

Q He was at that tima?

A Yes.

Q Is this a document that came out of your £ile?

A8 Ws hed a fils on this cass and this docment was in
thet File. This is our cass number, 8-7.

@ Al right., Now, what is this memorandum ahout?

A He also received a telsphona call from Dr. Ted
fppel, and he inguired as to the status of the analuysis in
ssrum and urine samples obtainsd from 3 six month old mals

child that ha is presently treating. And we told him that

. tha analyses wsra under way.

And then Or. Appel was told that soms of the
phanols contained highly toxic dioxins, ard so he and the

family were very concerned about it, and we said that we had
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no plans to analyze for dioxins because the present

analytical techniques are i1nadequate to detect dioxins at
the levels that they would theoretically be in the

biological samples.

Here we"re talking about blood and urine. We’re
not talking about adipose tissue. The amount of sample that
we had would be insufficient.

Q Now with respect to the analytical techniques for
detecting dioxins in levels in blood and urine, were there
available techniques somewhere else iIn the country for doing
that sort of thing?

A At the time there weren"t any methods that we —
anywhere that we knew about that would be reliable for blood
and for urinam, simply because dioxins are soluble iIn fat so
they primarily concentrate iIn fatty tissue, and the amount
that you would have in blood would be much, much less.

O At that time were you familiar with Drs. Tiernon
and Taylor at Wright State University?

A Yes.
Q All right. To your knowledge did they have the

capability at that time of analyzing blood and urine
accuratey far the presence of tetra dioxins?

A Not on — we didn’t think on a specimen of 10

milliliters.
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Q What's significant about the specimen aof 10

milliliters?
A well, once you get a much larger spacimen, then,
of sourse, you could try and concentrate the dioxin and than
you would ba shle to increase your limit of detection.
Q All right. But on a specimen of 10 millilitsrs,

what was your undarstanding as to whethsr or not thoss two

soipntists could datect it in blood and wurina?

A As fFar as [ knew, thay were not able to 'do that
reliably. y
@ Now when you ssid ths methods were inadsquats to

tdetect dioxins they would theorstically be in the biolagical
samples, whsat did you mean by that?

A I meant parts per trillion levels, low parts per
trillion concentrations.

Q Now in the next paragraph of this memorandum by
Or. Liddle, do you ses in thse latter half of the third
parzgraph a reference to MonsantoT

A It's the last line?

Q well, actually it starts -~ it has to do with the
conversation with Bob Kleopfar.

A Yas. The EPA has not detected any
tetrachlorodioxin in any sample relatad to this study and

that they wers undertaking additional analusis to try and
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igentify the reason for the differance bstuween Monsanto’s

and their analysis.

[§] All right. Now in the first paragraph immediately
above that, what wss the information that your agency had
with respect to what Monsanto had detecmined?

A Monsanto Company had amounced that their
laboratories had detectsd and identified tetrachloredioxin--—

MR. CARE: Your Honor, I would object, unless
Counsel makes it clear that she's reading -- that's not

inFormatian that she had but that Br. Kleopfer from the EPA

gave hsr.

THE COURT: Objectlion is sustalined. Could you

clarify that, please.

Q (By Hr., Heineman) Yes. That paragraph reflects a

conversation betwesn Dr. Liddle and Dr. Kleopfer of the EPA;

correct?

A Yes.

A And it’'s Dr. Kleopfer thet’s reporting this
informationT

A Yes.

R All right. And what is the information that Dr.
Liddle wunderstood to be the casa?

A That Monganto had detscted tetrachlorodioxin at a

lavel of 37 parts par billion, in the production of QCP
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crude that was involved in the incident. And Monsantn also

stated that the tetrachlorodioxin detected in the phenol

material eluded at the same tiﬁe as an authenticated 2,3,7,8

tatrzchlorodioxin astandard.

n} Is the chemist at Monsanto involved in that work
identifisd?
A Yas. His nama was Jim Misure.

n] All right.
A That's M—-i-a-u-r-e. That's not right. It's M-i-

u-~r.

~

o fictually this ons is spelled M-i-s-u-r-@.
i ODkay. Sorry.
Q Now in th2 last paragraph on that First page,-did

MNr. Xleopfer explain the efforts EPA had gons to to analyze

for dioxins?T
A Yes.
Q Aand what was that?

2] They analyzed for dioxins in a soil sample that
contained 7 percent by weight of the OCP crude phenol

mixturs.

o And what did ir. Kleapfer repact that they were

abls to FindT

A The lower limit of detaction was .l part per

billion for thse 2,3,7,8 tstrachloredibenzo-dioxin, and ha
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was not able to detect any tetracholrodioxin in any sample

ralated to this study. And that they were undertaking

additional an=lyses to try and identify the reason for tha

difference betwsan Monsanto’s and their analysis. N

Deafendant fMonsanto Exhihit 1333 was marked fFor

identification by the court reporter.

q By fir. Heinaman) DOr, Kimbrough, let me hand you
what'’s next besn marked as Defendant’s Exhibit 1333, and ask

you to examineg that and identify it For me, please.

A This is a memo to the record which was written by

Dr. Larry Needham, who was and still is in the toxicology

branch of the Centsrs For Dissase Contrel, and the subject

was again the OCP spill.
/
& All right. Now, did you receive a copy nf this

documant as well?

A Again this was circulated and my initials are

there, and I marked that I’ve rsad it.

a Rll right. And was this prepared in the regular

course of business of your agency?

A Yes.

Q And is circulatsd to you as part of that regular

procedurea?




10

11

ig

13

14

i5

16

17

18

18

20

2l

ce

£3

o4

2l

N Yas. \

] Is it maintained as & part of ths regular courss
of business of the agencyT

A Yegs, 1in this case fils, 8-7.

& Now, I'd like to direct your attention to the
First paragraph. What is it that was being reported by Dr.
Needham tpo the rest of yow to whom this was being

circulateadT

A That we had recseived a serum, one milliliter, and
Five milliliters of urine sample from an infant who had
posaibly been expused by the alir and as a result of an
overturnaed rail tank car to 3 mixture of phenols, 70 pesrcent
of which was grthochlorophenol.

"] Now, is this the sams -- is this the same infant
that was being reported about in the previous mamorandum?

A To my knawlagga wa only received one sempla from
an infant.

¥ All right. In Defandant’'s Exhibit 1332, dated in

February, Dr., Liddle reported that the analyses wers under

~

way, did he not?
A Yes.

a But in March Dr. Mesdham reports the set of

samples; correct?

A No. He reported that he received the sample on
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February ths 2nd.

g All cight.

A Tha dates on these memos are really the date --
what we do is we dictate tha information, it goes on tape,
and we're very short in supporct personnal, so thse datss
rezlly reflect the date when the secretary typed it, which
is not the way things should be done, but unfortunately we
Just have a problem with that.

Q All right. So insafar as you know is it the sema
sampls that's being talked about?

A Yes.

il By what method was this sample analyzed in your
agsney?

A Wa did twa things reslly. We tried high pressure

liquid chromatography. Then ws alao derivatized it and used

gas chromataography .

i (ll right. Now, were you able to detect anything

in these samples in terms of ths chemicals that wers

axpected ta be thara?

A Mg, xcgpt we spiked samples. We just added
materigl for controlling materiasl, because there we wsre
able to detect saomething. But not in the samples From the

patiaent.,
2 All right. But the particular serum samples
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refarrad ﬁo at the beginning of the memorendum, was any
orthochlorsphenol detectsd in thoss?

a No.

Q In the last paragraph on the First pege, were soms

additional ssrum samples receivadT?

A Yes.

(M) What was that about? Where did thosas samples come
From?

A These wers From adults, from othar people that

\
thought they wesrs sxpossed. They were from five patients.

Q And what wars you ahle to Ffind with respaect tao

those?
A When wa flrgst analyzed them we had soms problems
idsntifying -- interpretting our results. Then on

reanalysis we wers not able to identify asny of thase

phennls.

Q Now at tha end of the second page thare’s a
handwritten paragraph. Do you ses that?

a Yas.

& And whass hendwriting is that?

A That's mine.
] In fFact, your name appears helow the handwriting;
corract?

A Yas.
/
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Q To whom wers you directing this remark and why did
you ask the question?
A Because Larry Nesdham made a statsment in his memo

that 1 -- I just didn't think ha had any information that hs

could base that statemsnt an.
IN] Did you direct this to Dr. Nesdham?
A Yes. I also wanted it to go -- be an record.
] All right. Why did you Feel that he didn’t havae

any basis For the statement that the orthaochlarophencl

contained diopxinsg angd furans? »

2] Berauss normally in 8 low chlarinated phencl
mixture youw wouldn’t expect to find furans. IF uou’'rs
primarily dealing with the 2,4%,6-Trichlorophenol you really
shouldn’t have any 2,3,7,8 tetrachlorndibsnzo-dicoxins. 1
was Just raising that issue.

Q Why do youw say -- why do you suggsst that you
wauld be dealing with 2,4%,6-Trichlaorophsnaol?

A Because that was the information that we were
given, that this product, and that was what I thought this
product represented, is that it waes primarily ths 2,4%,6-
Trichlarophanol,

Q Now, as I undarstand {it, you were given

information that the trichlorophenol would bs 2,4,6.

/

A Yes— Il was given that information, but that was
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also what I knew about this particular product, and that's
in the literaturs. '

@ All right. And where did you derive your
information about what youw knew about this particular

product and what was in the literatura?

A Part of it I got From ths Environmental Protection

Agency during the telephone conversationa that I had with
them, and then there ares handbooks such as 2ack/Gaffey and
s0 on that give you that type of informatinn. You can also

logk it up in the Merck Index.

o Now, did the Centers for Diseass Control reach a
conclusion with respect to this six maonth old infant?

A Wa felt that whatever the infant had was unrelated

to tha incidance at Sturgson.
a8 And why was that?

A Becausa, First of all, the child didn’'t seem to
have any sxpaosure and the illness that was described didn’'t
really Fit, and you can havae illmess in ths general

population., You have that all the time.

N Did the analysis thet was psrformsd on the samplas
sent to you have anything £o do with your conclusion with

respect to this six month ocld male child?

A Yes, it had something to do with it. But it’s not

== the illness that was described in ths child resally didn’t
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Fit and we only did tha analysis because we ware asked to do
it by the Missouri State Heslth Despartment, because thera
was 8 lpt of agitation on the part of tha physician., Ua
performed it a3s a serviecs, not hecauss ue Felt that this was
probably a phenol p?isaning.

Q Mow, did thers come a tims when you had

conversations with Harry Gilmer of the EPAT

A Yag.

& And what do you recall about your calls or your
conversatinns with Harry Bilmer?

f He was concerned sbout the 2,3,7,8
tetrachlorodibenzo~dioxin. Mo wanted to know whether 1 Felt
the Fact that this had been found by Monsanto in the OCP
crude had any toxicolopical significance as far 8s the spill
in Sturgeon was cancaerned, and I told him that it didn’t,
and that he didn’'t nesd to be concerned about it, that what

ha ought to be concerned sbout was the phanol spill and he

ought to eclean that up.

& Now, acearding to the memorandums that we'vse just
bean through, fMonsanto wasn’t able to identify the isomers

specifically as &#,3,7,8, were thau?

A Tharae was a lot of debate about it, although they
thaught that it might be there. If what thsy thought was

the 2,3,7,8 -
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MR, CARR: Your Honor, I object unless the witness
is repeating convarsatians she had with people at Monsanta.
1t appears that she is, but I don't belisve that she is,

THE COURT: Could you clarify. It's not rsally

clear what the source of 21l this is.

-

@ (By Mr. Heineman) Yss. Doctaor, would you
identify the sourcs of the information that you’re talking

ahout right naw.

A The discussions 1 had were with th EPA and the on-
site coordinator at the spill,

Q That would be Harry GilmsrT

A Yas.

(8| And Bab KleapferT?

A Yas.
) @ All right.

A And then there was a Dr., Siver from tha EPA in
Washington. He was a medical adviser.

Q And your conversations were besed ~-- your

conversations wers with those threes individuals; is that

right?
A Yes.
&l Oid you havs any conversations directly with

anybody from flonsanta®

(2] Nat that I can recall.




10
11
ie
i3
1%
15
1B
17
1B
18
20
el
22
23

(S

(]3]

8} All right, Now, I’'m sorry, yYou wers talking about
thera was e debate about whether it was 2,3,7,8.

A Yes.

K] Would you elaborats on that for the record?

A 1 felt bsrausa of the Fact that we wsre dealing
with the 2,4,8 that it most likely wasn’t ths 2,3,7,8-
tetrachlorodibenzo-dinxin. But sven if Monsanto had
identified as the 2,3,7,8-tetrachlorodibenzo-dioxin, the
concentration that you found it, it wouldn’'t bhe of
toxicological significance, and, thersfore, [ didn’t think
that thr EPA or the -- during the clean up that thsy haedad
to worry about the dioxian. They should just concentrate on
the phsnol.

a Now, I'd like to shaw you an sxhibit which is
Defesndant’s Exhibit 1133-A, which is the second page of --
this is ohbviously a blow-up of 8 secand page of Exhibit
1183, Why dan't I give you the sntirs sxhibit. First let
me hand you what's besn marked as Defendant’'s Exhibit 1193,
and I would like to ask uou whsther 1183-A is apcurasts -— is
an scecurste blow-~up of the secaond page of that exhibit? '

A Yes.

& Okay. Now, dirscting your attention to the second
and third paragraphs, 1’'d like to ask you whethsr the third

peragreph on that page accurately sets forth the advice that
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you gave to the EPAT

A Yas.
o A1l right. MNow why was it, Drc. Kimbrough, that

you Felt that 37 parts per billion -~ well, first of all,

let me ask you this: by the most toxic form of dioxin, what

was pyour wunderstanding that Mr. Gilmer was raeferring toT
A What --
Q The most toxic Form of dioxin.

A Ha was talking about the 2,3,7,8~

tetrachlorodibanzo-dioxin.

Q All right. Why did you feel that 37 parkts per
billion of 2,3,7,8 TCOD would not increass the esndangscment
ta the touwn's peaple of Sturgeon?

A First of all, once the stuff wes spilled, you have
dilution of some percentage, which would reduce the amount
in the matsrial that the workers were coming in cantact
with. I was realy only concernad about the workers., 1
wasn’'t concernsd about the peopls in the town of Sturgeon at
all becswse they would really have no intimate contact with
this matarial.

Thean sscondly, the materisl in part would b2 bound
on spil, which would meks it less avallable to ths worker.
Aand thicdly, the wocker would only be exposed to

it For a short period of time during tha clean up. We have
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naver had any problems with psople that spray 2,%,5 or have
in the past spaued 2,4,5-T, that had at lsast thase
concenrations and often higher concentrations in the
commarcial pllot, That was the reasoning I went taq.

Q You =ay the peopls thet have spraged 2,4,5-T had
at least these high concentrations of the product,

Concentrations of what?

A gf tha 2,3, 7,B-tetrechlorodibeanzo-diaoxin.

Q What is the form of tetra dioxin that’s Found in
2,4%,5-1I7

A It's the 2,3,7,8~tetrachlaorodibenzo-diaxin., The
same material wa're talking about -- we’ra prasumably

talking ebout hers.

Q Whan you say you haven’t had any troubls with
those peopls, what information, source of meterisl, what is
it that you're refarring to upon which you hase that
statemant?

A The labaoratory, when I started out working at the
Centers for Dissass Control, was primarily interessted in the
taxiecity of pesticides, which includes herbicides., We uers
in thes past looking at applicators and health effects in
paEnpla in tha general population fraom pasticides. So we
hava nsver —— we ussd to collect reports of incidents. We

naver had any reports that applicators, for instance, that

'
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their heslth was affected.

& what ware thas levels that you wers sware of of
2,3,7,8-TCDD that would be Found in the &,4,5~T under those
conditionga?

A In tha 2,4,5-T that was used in the 'G0’s and late
'E0's, the levels varisd on -~ the highast conéentratinn
that has sver bsen Found has heen 60 parts per million, but
on the average it ran around two parts per million, And
than in thae '70's, as cur analytical capabilities improved,
and manufecturing procedures changsd, the levsls dropped and
it was at .1 part psr million, or scmetimes S0 parts per

billion.
@ Naw i= it the policy of ths Centers For Digsease

Control, and particularly your particular srsa of that

agency, to respond to requests of the type that Herry Gilmer

was makingT
A Yas.

a Do yau at times go out to ths scesne and do s

personal review of the situwation?

A Yma, Eithsr I or other people from the Canters

for Diseass Control will,

[N Do you do that on an emergency basis st timesT

A Yes, If we think it’s necgssary, if there’s a

prablem,
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O Now, houi would you describe your reaction to fir.

Gilmer’a request, in relation to the other types of

responses that you®ve made.

A He actually, because of the concern about the
dioxin, at one point wanted me to come to Missouri. But 1
didn’t feel that that was necessary. He was concerned about
some of the workers having a skin rash. But 1 didn’t feel
that there was any reason for me to go there. I did give
him the name of another physician in case he felt he had

additional problems. That was Dr. Taylor from the Cleveland

Clinic.

Q Dr. Taylor from the Cleveland Clinic?

A Yes.

Q Was he adermatologist?

A Yes.

Q Did youfeel that the skin rashes he was reporting
could in any way be due to dioxin exposure?

A No. The concern was that these people might have
chloracne, and I didn*t — | didn’t think that what he was

describing was chloracne at all. But Dr. Taylor had a lot
of experience in that, and so If he didn’t believe me 1 told
him ha could call Jim Taylor and talk to him also.

Q Did you have an opinion at that time as to whether

or not at the levels that were being described for the
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presence of TCDD and the product that was spillsd there that
it would be likely or even possible that thass rashss could
be chloracnaT

A I Falt that they couldn’t be chloracne, that this
didn’'t maks g8ny ssnse8.

aQ Why was thatT?

A Becruse the concsntrations wsre too low and

because it was in soil, and bscause it was bound to soil in

part,
3 Mow did theras come a time, Dr. Kimbrough, when gou

nad a conversation with a Dr. David Logen of D.S.H.A.7

& Yea.
& /ll right. Was that in relation to thse Sturgeon

matter?
A Yas.
Defendant Monsante’s Exhibit 1334% was marked
For identification by the court rasportar.,
2} CBy Mc. Heinsmanl) Lat me hand you what's been

marked as Dsfendant’s Exhibit Numbsr 133%,‘and ask you to

gxaming that and identify it For me, pleass,

A This is a letter tha Dr. David Logan wrote to me

and the dats on the letter is December 12, 1878, and he
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statas in his latter that, "As we discussed in our phone

canvarsation today, I'm ssnding you information cancercning

the orthachlorophenol spill in Sturgeon, Missouri.” He alsa
included some review data from a Dc. John Moore. Y"The
information I hava received from Joseph Seiftar at the EPA
iz that the blood dioxin lsvels wsre confirmed and sach
sample contained B0 parcent 2,3,7,8-tetrschlorodibenzo-
dioxin. I would ba grateful if you would review the

enclossd material and indicate if you fFeel that any Furthar

manitacing or evaluation is warranted.®

Q What was it that DOr. Logan was concern=d about,
specifically?
A He was concerned about workers that had been

invalved 4n thse clean uﬁ and thsy supposedly hed 2,3,7,8~
tetrachlerodibenzo-dioxin in their blood, and he wanted to
know whaether 0.5.H.A, neesded to do somathing.

] All right.

A 0.8.K.A. ig ths Occupational Safety and Health
Administration.

Q Now, in this case ws haard rsference to an

organization called NIOSH. What is NIOSH and what are thsy

agsacliated with?
(=] NIDSH is the National Institute of Qocupaticnal

Sefety and Health, and it’s one institute of the Centers for
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Disesse Control. Just the wey I em in mnother institute,

which is thes Center Far Environemsntal Health. There is a

1ot of collaboretion betwusen these two centsrs,

B You mean batwsen your center and the NIOSH?

A Yas,
r] What is ths relationship betwean NIOSH angd

0.5.%.4a,7

A NIOSH performs within the Centers for Dissasa
Control ressarch and gives medical assistance to 0.S.H.A.
0.9.H.A., which is tha Cccupationael Safsty and Health
Administration, is in the Deparfment of Labor, and thsy

gnforeae the ailr levals and exposura standards and safety

measures in the= work plsce.

DBafsndant {onsanto’s Exhibit 1235 was marksd

for identification by the court rsporter.

2 (By Mr. Heineman) Let me hand you what's besn
marked as Defendant's Exhibit 1335 and ask you to examine
that and identify it for ma, pleasa.

A This is & letter which I w;ats to Dr, Lopen at the
Occupational Safety and Health Administration. It's dated

January 4, 1880,

o Now wag this ~- is this dacument -~ this documant
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was prepared by gou in the ordinasry courss of your
activities as ressarch madical officar for the Centers for
Disease Control?

A Yes.

(1] And you hava maintained a copy of this in the

Files of gour agency?
A Yas.

Q And does this accurately =sat forth ths subject
matter that you wgre discussing with David Logan at that

timaT

A Yes. He wanted advics on tha blood levels that
had supposedly been msasursed or determined in tha wockers of
the 2,3,7,8-tatrachlorodibenzo~diaxin.

Q All right. And what was your position with

raspect to those blocd levelsT

A I was not convinced that the workers actuaslly had
measurable levels of 2,3,7,8-tetnachloraodibenzo-dioxin in
their blood f£ollowing their exposurs to ths OCP crude.

Q Why wasz that?

A Well, becauss first of =11 I was still dubious
abowt this isomsr actually being present, since we'rs
primarily dealing with the 2,4,6-Irichlorophennl. And then
the aother problam that I had was the Fact that it is

\

extremely difficult to identify 2,3,7,8-tetrachlorodibenzo-
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dioxin at very low concantrations, and you would have ta
aithar have hugs emounts of blood, or you simply at the

atates of ths art wsuldn’'t bs able to datect 1%t in the blood.

pnd we are still -- wa have a good method For adipﬁss
tissus, but we're still working on the method for blood, and
we still have not ironed out all -of the prablems.

B You mean gz of todap?

A Yes.,
A and thet's the chemistry branch of the COCT?

A Yas.

o Mow ~=

A Unless it was canfirmed -~ I'm socry.

a I'm sorry., Go ahaad.

A Unlese they were confirmed by anothar laboratory,

1 just would not really scoept that result.

a Now did you suggest to Dr. Logan some things that

showld bss dong’?

2] Yes.
Q All right. What was it that you thought he should

do?
R There ought to he Further analysis of the identity

of the trichlarophsnols in the DCP ecrude, and an attempt

should be mads to collsct all of the avallable information

on studies done in connsction with this spill from diffarent
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agencies which were involved and thaese results should be
reviswad.

It should bs determined what analuses weres
conductad to establish ths B0 percent of the blpod -- that
60 percent of the blood dioxin was thé 2,3,7,8-
tatrachlorodibanzo-dioxin, accgording to the information that
he had raceived From the Environmsntal Protection Agsncy.
The msthodology and all of thet should bs looked inta to
assure that this was really true, hecause we havs had -~ ws

often get results 2t the CDOC that ws look into it, it turns

~

put not to be true,.

o Mow, you mentioned st the bottem of the pagas, of
that first papge, about wanting to detsrmins whether the
workers could be exposed to TCOD in other zircumstances.

A Yes,

a Did you not?

A Yes,

& Why would that be impartant?

A Wall, first of all, we all have low body burdens
af thesa types of chemiczl in cur body. AS we improve our
methods af detection we can -- and we can dstect lower
lpvsls, wa Find it in pesopls. Secondly, they ara clean up

workars thet ars exposed to =21l sorts of things., They may

have had sexposure somawhers else. Nobody did a pre-sntry
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gxamination on them, which is what you would have to do to
determing whether somebody gets body burdens, or whether
somebody’s health is affected from a particular expaosurs.,

Q What is your opinicon, Or., Kimbrough, as to ths

source of ths body burden that we all have?

A There ara a number of sources. These typas of
compounds can bz produced through combustion and from
incineratars. You get thig pearticular isomer and many other
isomers, slso more highly chlorinated dioxins, It is

prasently not known whether these more highly chlorinated
dioxins are transformed inm the environment in lowsr

chlorinated compounds.

Than quite a numbar of commercial products cantain
vary low concentrations of thesa materials., 2,4%,5-7 was
used a lat and it cantained the 2,3,7,8-tetrachlarodibenzo~

dioxin, Hexachlorophsns was mads from 2,%,5~
Trichlorophenol. It also contained trace amounts. That's
the germacide that used to be Physohex.

Dther processes of combustion such ss cigarsite
smoke. From car sexhaust ygou can get thess types of

compounds. Rlways in very low concentrations., But sll of

lit, of course, adds to ths burdsn in thz snvironment.

It gets in sediments of rivers and also thers ars

wastes, chsmical weste products from chamical companies,

-
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Then from there it can be takan up by fish, and p=opls

Bating the Fish could gst bucden sxposed to these compounds.
v Now, iF I can direet your attention to éhe sacond

page of Exhibit 1335, your 1etter.tn Or. Logan, the second

paragraph on that page discusses othsr ssrum samples, doss

it not?

a Yas.
n] What fa it that you wsre reparting to him thera?

Wers these ssmples that we had looked at in the other

exhibitas?

A Yos.
] and in the last paragraph that you rslated toc Dr,

Logan, what is it that you wers talking sbout thers?T

A About the Fact that there was supposedly 30 parcts
per billion of & tetrachlorodibenzo-diaxin in the OCF crude
and that if this snalytical result is correct, the ratio
batwsen the OCP cruds and the detected diozin would bhe three
times ton to the minus sevan parts of QOCP to one part
dioxin, When youw have swuch a large ratio, I would have
sugpectad that the blood of tha worksrs waould have containsd
som2 arthocleorophenal hacsuse thers was just so much more
orthcchlcrophenol than this little bit of dioxin. So that

is snother reason why these results in tha bhlpod really

L_didn't make any sense,
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K] Now, I'm not sure I heard you corrsctly. Did you
usa the term three times ten to the minus saven? UWould that
relate to the dioxin or the OCP? ’

A Well, it's three times ten to the seven, as far as

the OCP is concernsd, In other words, thers is -— thare are

only 30 parts per billion of diexin in the

orthochlorophsnol., So there is a tramendous ratioc batween

the amount of phenocls and the little bit aof dioxin.

i All right. So under those circumstances youw would

gxpect to Find OCP --

A Yes.
(N ~- in the blood if there had besen exposurs?
2] Yas.

a All right. Now, if, Dr. Kimbrough, if all of ths
37 or 40 parts per hillion, or 30 or 40, or whatsver you
call it, 30 or 49, or whatever it is, parts per billions had
been 2,3,7,8, was it not your opinion that that would not be
of concern?

A Yes.,

a Then why would you be talking to Dr. Logan sbout
needing to figurs out whether it was 2,3,7,8 or not? Did it

make any differsnce?

=] 1t's alweys from a scientific point of view, you

always want to bs accuratse. So it was partly to conficm
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that I was right.

ad Okay.

THE COURT: Before you get into your naxt subject,

can we takse 3 short breakT
MR. HEINEMAN: Sure.

THE COURT: We'll take a short recess.

(Short recess.)

Q (By Mr. Heineman) DOr. Kimbrough, did there come a
time when you ran some rabbit esar testsT

A Yes.

Q And what material did yow in order to do that?

A I used the OCP crude, a sample from the lot that

was spilled in, Sturgeon.

Q Now was this an snvironmental soil sample or the

material itself?

A No, it was the material itself.

Dafaendant Monsanto's Exhibit 1335 was marksd

for idsntification by the court repaorter.

QI (By Mr. Heineman) Let ma hand you what's been

marked as Dsfendant’s Exhibit 1336 and ask you to examina
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that and identify it for me please.

A This is a report of the rabhit ear test that uwe
did. It's entitled "Unlume VI Dermatoxicity of

orthochlorophenol to the rabbit earc.”

Q Now, what is the —-— what is a rabhit sar taest and
what’s it For and why is it used?
A It was devaloped bscause years ago we weren't able

to analyze For the 2,3,7,8-tetrachloradibenzo-dioxin, and uws

also didn’t know really what it was. We Jjust knsw that saome

of thesa products, like 2,4,5-T, and particuarly ths 2,4%,5-
trichlaraphanal in workers that were producing these

matsrials coccasionally producsed the skin lesions called

chloracne.

And ane way to Find out whether a8 particular
product would do that was to paint it on the rabhit sar, and
then the rabhbit ear would respond sort of in the same way
people respondaed and would get these skin lesions on its
sar. And lt's a simple biclogical scresning test For that
reaction,

Q What is’tha -- excusa me. What is the purpose of

testing for chloracne eithaer in a rabbit or in leoking fFor

it in & human heing?

A It's a response that can bs elicited by 2,3,7,8-

tetrachlorodibenzo—-dioxin, and compounds that are similar,
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in the change uou’'d get this, a change in the hair
Follicles. They dilate, enlarge, and you get little bumps.

| And is chloracne thought by you to be a reliabls
indicator of expasure to 2,3,7,8-TCODT

A Yes., It’s not ths only chemical that causas that,
but it is one chemical that will cause that reaction.

a2 Now, would you describe the circumstancss ofF this
test? Did you perform this yourselfT

A It was done by a technician vndsr my direction.

A All right, Would you tell us what you did on ths
test, and what the results uwere.

A | We took two rabbits. Since this was Just a
screening test, we only used two animals. We took a small
amount of ths material and applied it to the inside of the .
rabbit ear daily For five days, and then ws observed the
rahhits to see whether the rabbit would get this chloracns
type resaction. In rebbits you call it hyperkeratosis.
That's h-y-p-e-r-k-e-r-a-t-g-s-i-s. And the amount that ws
put on was a tenth of a milliliter per day for five days.
Sa a tatal of Five/tenths of a milliliter.

Q Now, was this the -- was this the raw 0OCP
splution, or did you dilute it in some way?

A No, we didn’t dilute it.

Q What did you £ind with raspect to ths aeffect aof
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the test.
A Thers was skin irritation From ths raw OCP, bhut

thera was no chloracna.

G Now when you say skin irritation, what was the

naturs of the skin irritation?

f The ears locked sort of reddish and there was some
increass in the spithelium. There was soms microscopic

changes. UWe tock the ears, and we —— we killed the rabbits

and ws took the ears and procsssed them and looked at them
under the microscops.

(~] Now, if I look at ths last two pages of this
axhibit, 1 sss soms -—- an autopsy report, tuwo autopsy
reports there. Are those in your handwriting?

A The lower -— the final comments, that’s my

handwriting.

0 Rll right.

A The other was done by ths technician..

" Doss the report of scarring appsar thers?
A Yoes. |

a What sort of scarri;g was that?

A Well, that is ths resaction -- it was a healing of

tha skin irritation from the OCP crude.

A Now, to me the term skin irritation can mean a

wide variety of things, a little reddening, a2 little
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chapping, but it normally dossn't lsave a scar, doss it?

A No. But thars was more damagse than that. There
was —— it wasn't really uleceretion, but it was a2 savare
irritation. What we did is we, aftar we had applied tha
material, we kept the animals for s period of time since it

takes sometime For tha chloracns to dsvelop.

Q Is the chloracne in the rabbit sar readily
identifiable?

A ¥Yes.

R How sbout in human beings?

A Yes.

i What canclusion did you reach as a result of

Finding no hyperkeratosis in these two rabbits?

A That there was no 2,3,7,8~tetrachlorodibenzo~-
dioxin in the DOCP crude st concentrations above .5 parts psr
million, because the saﬁsitivitg of the tests --

MR, CARR: &t what levsl, Doctor, are you talking
about™
THE WITNESS: O0.S parts per million. The

sansitivity of the test would not detect very low

concentrations.

i (By Mr. Heinsman) And what did you do with this

information once you developed it?

A I mentionad it in my discussions to thess
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difFerent pzople that kept calling me about the episode and
Felt that it was anothear indication that there was no acute
threast to ths people.

[#] Now, the 0.5 parts psr million would bhe 500 parts
per billion, would it not?

R Yes.

B  And that’'s the detection limit of the test?

A Yes.

Q@ Now, was it your belisf that a level --

MR, CARR: Your Honor, I know this is voir dire

sort of thing, but he’s still leading, nevertheless. I must

object to it.

Y

THE COURT: I don't think thers should be any

leading guestions in this also. Please raphase it,

a (By Mr., Heineman) UWhat was uyour belief with
respect to that lsvel in the OCP being a hazard to someone

expaosed to it7
A I didn’'t Feel that it would be a hazard, bacause

of the dilution that you would get once it gat into the soil

and becausa in the past commercial products contained the

concentraions that wers highser.
\
Qo Higher thanT
A Than the .5 parts per million.

(A ] Now, Or. Kimbraugh, I'd like you to assume that
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there was an isomsr specific test performed on the material,
on a reserve sample of the matarial in the tank car, in
which it was detected %45 parts per billion of 2,3,7,B-TCDD;
and assuming that lavel of contamination of the product
itself, and that that material was spilled st Sturgeon, do
youw havs aa opinion as ta whether or not that level of
dioxin in that material would bs of any biological
consaquence to anybody at SturgeonT?

A It wouldn’t be to any of the people.

Q I'm sorry?

A It would not be to the people of Sturgson.

() Would it be of any consequence in your opinion to
the workers that would be involved in the clsan up?

A No.

7] With respect to the town's psople of Sturgeon, why
do you believe that it would not be of any biological
consaquenceT

A First of all, if they got expased to it at all,
thay would have very little contact with it. I mean they
dan’'t live an the railroad track, or in the immadiate area
around it. Besidss that, you had the dilution that I was
talking about, and wa at tha Centers for Disease Control
have sstablished that svan for long tesrm exposure, anygthing

below one part per billion would not create a risk to the
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people living in such a contaminated area. This is for

lifa-tima axposurs.

a Now, you suggestsd that the peaple would not be

living in the immediats area. UWhat do you msan by

immediste? I would suggest to you that there wers homes

nearby the railroad track. I mean within a couple hundrad

fest parhaps of the railroad right-of-way. Do uou believse
thaet people living in ths homes that close to the railroad
right-of-way would ba in any hazard at all in connsction
with this concentration that I've just given you?

A Not with these concentrations, and besides that

most of the material was carted away.

Q Now, what are the Factors in your view that lead
to your conclusion of a2 lack of biological sffect?

A One factaor is the dilution that you get. The

rd

inEormétiun that I received was that in most of the soil

samples the concentration was diluted by about 10 percent.

Sa if the highest level of TCDD weare 45, that would get you
)

down to 4.5 parts per hillion, which is very clase ta the

ons point per billion level that we establishd for

residential areas.

You would nat have anybody gardening an ths

railroad track, or right immediestely adjacsnt to it. So

there wouwld not be intimata contact with whatever soil was
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left. The material — most of the material ums removed.
And so by the timB you go through all of that, there really
isn’t anything left.

O Now, what is — do you have an opinion with
respect to photodegradation of 2,3,7,0-TCDD and whether that
occurred?

A It occurs when the material 1s expoused to U.U.
light. It disappears very rapidly. There’s a paper by
Crosby, |1 think, where he said within 24 hours. 5ome people
say within 36 hours. Ue use it, or have used it as a
process of decontaminating laboratory service on surfaces,
where 1f you spilled something and then you use U.U. light
you can decontaminate you lab. But if the sunlight, or U.U.
light can’t get to the material, then, of course, it doesn’t

break down.

O Now, would you differentiate —

MR . CARR: I couldn’t hear the last part of the

witness” answer, your Honor.

THE COURT: Could you repeat the last part of your

answer, please.

THE WITNESS: I said that 1T the sunlight does not
gat to the TCDD, then, of course, it can’t be broken down.

In other words, i1t’ on surfaces —

MR. CARR: I’m Just interested In what you said.
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You don't need to explain it to me.
THE WITINESS: Okay.
MR. CARR: If that is what you said.
THE WITNESS: Yes.

Q (By M. Heineman) Now if you use it in the
labharatory, that is wltravinlet light, to decontaminate a
laboratoery, do you have any soil or anygthing that tha
material would be sdhering to? Would that affact the
ability of it to photodecomposaT?

A Ne. We don’t have soil usually., I don't know.

MR. CARR: I couldn’t hear that, undserstand the
last of that answer sither. What was the last —-

THE WITNESS: I do not know --

MR. CARR: You don't know?

THE WITNESS: -—-- whether the Fact that it is

absorbed to soil affects that.

] (By Mr. Heinsman) Are you Familiar with the

Crosby ~——

MR. CARR: Your Haonor, this is leading again.
THE COURT: Objection is sustained. It is

leading. Gentlemen, could I see you at the hench for a

minuta, please.

C(The fFollowing proceedings wers had at the bsnch.?
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THE COURT: Okay. We’'ll break for lunch at this

time. Ws'll start again at 1:00.,

{Lunch recess.)

] (By Mr. Heineman) Dr. Kimbrough, Jjust before we
Ernke at the lunch break I was asking you about
photodegradation. Do you recall that?

2] Yaa.

Q You had mentioned that uyou used ultraviolet light
in the laboratory.

A Yes.
o You had mentioned that you used ultraviolaet light

in the laboratory to decontaminete surfacss; worrectT

A Yes,
R Aand then 1 asked you about whether TCDD baing

attached to soil, adhering to soil would have any sffect.

A Yes.

H] fnd did ! undarstand you correctly to say you

don’t know?
A vyas. I dan't know what the rate, whsther the Fact

that it was with the soil would influsnce it in any way.

o Do you have an opinion whethsr TCDD adhered to
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soil would photodscompose at all?

MR. CARR: Your Honor, even in this context, I

r

think the witness has to bs shown some sxpertiss in this
area.,
THE COURT: Can you lay & Foundation For that.

a (By Mr. Hsineman) Dr. Kimbrough, have you in gour

capacity, have you studied the subject of photadecompasition

of TCDODT
A Yas. I've used it, and in connaction with safety
in laborataory decontamination.

8] And have you done any work or reviswed any

litsrature with respect to photodecomposition of TCDD in

sgil?T

A There hava been some recent papers that have

discussed that.

Q Uhat papers ars those?

A There was some documants that Dr. Schroy sent me
and then there was some work that ths Air Force did.
Earlier, some of which is more in documents rathsr than —--

@ I'm sorry, I didn't hear tha last part.

A - It’s in these Air Force doctumants that they put

out.,

a All right. UWhat Air Force Study in particular ars

you referring ta7
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A This is at the Eglund Air Force Basa. In thoss
documents there's rsference maede toc the photodegradation.
Q All right. Now, based upon your review of that
literaturse that you've mentioned --
MR. CARR: Your Honor, I submift this is not
sufficient qualification For an opinion.

THE CDURT: The objlsction is well takan.

Sustained.

MR. HEINEMAN: Do you hava Exhibhit 12557
Q (By Mr. Heinemanl) Dr. Kimbrough, lst me hand you
what'’'s bean previously marked as Plaintiff's Exhibit 1255,
and I wonder iF you would examing that and identify it For
the record, please.
a It’s a papsr which I wrote on the "Health
Implications of 2,3,7,8-tetrachlorodibenzodioxin (TCDO)

Contamination of Raesidential Soil.*

(A] And what -- you say you wrote it?T

A Yes.
8] And when did you write it?

a 1t was started in 1881 and then wsnt through a

number of revisions, and was Finally publishd in 198%,.

a Was the document pssr revieswed?
A Yes.
Q And did you incorpoate comments of consultants?
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A Yes,

L Now, why did you do this document? Why did you

|
write this document?

A In Missouri after we had uncovered the
contamination of TCDD in the riding arenas in 1874, there
wera, subsequently to that, rumars that'thars was more
contamination and sa on, so aventually the Environmental
Protection Agency raeopansed the investigation and did further
analysis of varipus -— of soil in various arsas in flissouri.

Thay found additicnal contamination with the 2,3,7,8-

tetrachlorodihsnzeo~dioxin,

Once they learned this, thay then asked the Center

for Dissase Control, and they specifically invited me to
came tao Kansas City to discuss this with them. 0One of the
issues was the level of contamination of spil -~ with TCOD
in the soil, and at what concentration they should bs
concarnsd and whaet we thought of that from a haalth point of
visw.

And having made some calculations, I suggested

that a level of conecern should be in residential areas abovse

ong part per hillion. Anything below ane part per hillion

w2 wauld not have to be concerned sbhout at all., Abavse that

it would then depend on the situation in the particular

area, whether we would have to take remedial action.
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The question was also asked of us For tha reason
of analusis, in other words, the chemist wanted to know houw
far down do they have to measure. AsS you go down in your
measuramsnts the analyses hecome mors and more complicated,
and so theuy wanted to have a cut-off. In order to

!
competently datect one pact per billion we mads that cut off

to a high net parts psrc trillion,

Subsequently to that we fFelt that we should
document this advice, and wa also asked consultants ta
consider this furthar. And that then eventually resulted in
the publication of this paper.

in} Doctor, what is a tolerance level?

A 1t’s a level that is set for a chemical in a
product, usually by the Food and Drug Administration, for
instance, or by the Environmantal Protsction Agency.

R Is this one part per billion set fForth in
Plaintiff’s Exhihit 12557 1Is that a tolerance level?

A Na. You see, the Canters for Disease Control is
not a regulatory agency. It’s & health sdvisory.

A Do you consider the ona part per billion in soil

to be the eguivalesnt of a tolerance lavelT
A Nno. Because it is specific for arsas rather than
somathing that should be applied throughout the United

States. It just depends —— uyou could have levels that could
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be higher in certain areas. This was specifically for

residential areas where you have small childrsn., We only
fFelt that helow that level there shouldn’t be any concarn

because you then get —-- From a health point of view uou

don’'t have any problems. In addition to that you get into

background lsvels in the snvironment.

Q2 What do you mean you get into background levelsT

A There is, because of the use of 2,4,5-T, for
instancse, because of the incineration problems, there is
background contamination in gensral in our environment.

Most of the levels that ws have found havae been in tha low

parts per trillion rangs.

Q When you said you found them, you msan as
backgraund®?
A Wwell, if yow have a point sourcs, for instancs in

a ~— you hava a chemicel dump whers you found TCDD, and you

go aut From that dump to tcy and determine how far the

contamination goss, you sventually --. and then ifF you hava

control areas, aventually pget to a point whers you will pick
up TCDD, but it’s no longsr related to the dump arsa. It’s
in that way when we made those types of studies that we
found that there is TCCC. Ngt averywherse, not in svery

sample. But you find it,.

(N Now, how is the backpground level rslated to the
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one part psr billion?

A It's much below that. It’s in parts per trillion
levels.

Q Now was it your intention when you authored this
paper that one part per billion be a action level?

A Action level, of course, means diffsrent things to
different people. But'what my intention was, was to say,
well, hare we now have a level that’'s ons part psr billion,
or maybe that’'s above that. Lst’'’s look at the area, and sza
what's going on. How uniform is the contamination, and do
we have to do something. Do we have to remove soilT Do we
have to keaep people from having access to certain arsasT?

In those types of public health service measures, you would
then hava to consider and review the situation.

In} Would an industrial or commercial site be

somathing that uou might raview?
A ¥Yes. But then ws wowld review it, yss. But then
you could leave higher levels thera. We've done that in

certain areas.

Q What is your opinion with raspect to a railrosd
right-of ~wayT

A ' It would Fall maore into the commercial areas.

8] And would you consider ong part per billion in

spoil to be a level of concern in a railroad right-of-wau?
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A Not necessarily.

Q What would be the considerations that would enter
into your conclusion?

A It would depend on what the activities were 1in
that area and what type of exposure people might have, those

sorts of things.

O All right. What specifically would you have in
mind In terms of making an assessment?

A In residential areas, the major exposure would
occur in toddlers, and the concern there was the ingestion
of soil, that when children play outside they would sat sail
and then they would get a certain dose from the soil. You
would not have to be concerned about that with grown-ups.
Host of the exposure there would be through the skin. The
absorption of the material from soil iInto the skin is much
less than when you ingest i1t. So thB dose drops
precipitously.

O Now if that is one of your criteia, how would you
then relate to a railroad right-of-way in tsrins of the one
part per billion?

A The one part per billion would certainly be safe
and you would be able to leave higher levels,

Q well, for example, did you previously come up with

a figure a moment ago of 4.5 parts per billion when you took
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45 and took 10 percent of it or something l1ikB that?

A Yes.
O All right. Now would a 4.5 part per billion level

in soil be a concern to you as the author of PlaintiFf’s

Exhibit 12557?

A No. Ue made some calculations for the state of
New Jersey, where there werB commercial areas whBre the
levels mere five to seven parts per billion, and we advised
the state of Now Jersey that since i1t was a commercial area
they would not have to take any remedial action.

O When you say — well, let me ask you this: would
five to seven parts per billion be as high as you would be
willing to go in terms of a level of concern in a commercial
area?

A No. But those were the levels that were there.

O All right. Would you consider levels in soil of

one part per billion or less to be safe?

A Ybs .

O And why — on what basis would you reach that
conclusion?

A The amount of exposure, the amount of up-take you

would get In a situation like that, over a lifetime would

not increase your risk of developing adverse health effects

from that type of exposure.
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Q Would that be true in a residential arsa?

A That's For a residential area. That's what our
paper was based on.

A And in terms of a8 commercial or industrial ares
would you raise that lesvel -- that, quote, safs, unquote,

level higher than aone part per billian?

A You could. It would depend on the situation. It

would depand on who was there and what people ware doing

that.
Q Wwith respect to the background levels, I think the

parts per trillion that you mentionsd, has the Center for

Disease Control aobserved any harm to human beings from those

background levels of TCDO7T

A No.

Q What imdicators do you look at in reaching that
conclusionT

A You can’t really examine psople individually that
live in -- Just live anyuwhsre, But by making survgillanca
type observations in thse general health of the population
goﬁ can determinse whether there are changss in their well
haing.

R And have you made such dsterminations?

A The Centers for Dissass Control and also ths

National Center for Health Statistics does, and to some
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Bxtant the National Cancer Institute do these tuypes of

surveys, mortality studies. We have a birth defect program.

We have a numbsr of these types of programs whsrs ws do the

surveys.

MR. CARR: IF I might get the record caorrected, I

submit that I'm not sxamining the witnass now, but Counsel

asked if you had done such work, ths witness raspondad with
work that perhaps others at COC did, or that NIOSH did, and
the record could interprest it to mean that she has done
that, end it might as wsll be corrected now, rather than

later.

THE COURT: I was unclear on that aslso. Could you
clarify that or follow it up rather, ! suppose.
B (By Mr. Heinaman) DOr. Kimbrough, what work were
you referring to in the testimony you Just gavseT?
A I was really referring to the work that'’s dons in
gensral by the Public Health Service, and, of coursa, I am

invliovad in parts of that and I read about it.

& A1l right.

A But I'm not the only one that's doing that.

W How are you invalved in parts of that?

A Well, when we do studies in different areas, I —-
in other words spidameology studiss to determinse whathsr

people in certsin arsas have besn affected by somsthing, you
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also nesd to have control groups,

And in order to do your studies, you nesd to know

what the base lirnes ars of wsll being, or of poor health in

the gerneral population. So you're very much concerned with

background dissase in the general population, otherwise you
couldn’t do studies at all., It’'s in that connection that I
concern mysself with that.

Q Now, I'd like you to assume that there has been a
chemical analysis done of soms soil from the railroad right-
of-way in which 65 parts per Efillicn of TCDD have besn
found. All right. Wouwld you consider that to be of any

biological signifFicance or a2ny hazard or risk of any kind to

any resident of Sturgeon?

A No.

N In terms of the background lsvel or levels which
you talked about bsfors, whsre would 65 parts per trillion
stand in terms of what you ohserve in the other studiss and
tests that you’'ve donaT?

A It depends again if yow are in a rural area whers
a lot of 2,4,5-T has besn ussed in the past, you sometimes
may £ind such lavels., You may find them on right-of-ways
where they have usad a lot of 2,4%,5-T for control of

vagatation,

MR. CARR: I didn't hear that, Find it in what
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THE WITNESS: The right-of-ways ——
MR. CARR:: Tha right-ofF-ways. All ripht. Thank
yau.
THE WITNESS: -~ For high tsnsion pouwsr lines and
those sorts of things., They’ve used a lot of 2,4,5-T.
8] (By Mr. Heineman) Would the same in your opinion
apply to a railroad right-of~-way?
A ' It's npossible. I would -— if 1 made such a
fFinding I would go cut and get additional samples Fraom othar

arsas of thst railroad track to ses whether that’'s a

backpround lével.

A] Now, to your knouwledge has EPA made a list of

dioxin sites in MNissouri?

R Yes,

Q Have you or your study thera in 1255, to your
knowledge, participated in any way in that -~ in the
accumulation of that list?

A I'm sorry, I didn’t understand. Did we do the

analysis or ——
A I'm sarry. No. What I'm asking is in the

compilation of that list hy EPA, have uou aor has CDC

participated in that compilatian?

A We did not compile the list., UWe only reviewsd
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analysis. And the other -- other thing we did sarly on, was

because EPA usss a lot of contractors for their laboretory

work, wa wera concernad about the proficiency of the

laborateries. We sent our cheamists out to assure that the

analyses would ba correct that were done on the soil,
M| Did the EPA use, to uour knowledge, ths risk

assassment that’'s comprised in your paper there, Exhibit

12855, in makirng that compilation?

A Yes,

Q And did you participats with them in doing so?

A They would measure soil levels, tﬁag would get the
results of the saoils that they had analuzed, and then they
would send us that information and we would revisw it. In
that respect we wsre involved with making thase lists.

Q All right. Now is Sturgson, Missouri on the EPA

list of Missouri dioxin sites?

1

A No.
Q Do you know why it is not?

A Bscause the levels ara too low. There'’'s na TCDD,
The levels arse too low.

| Now, with raespect to your paper, this PlaintiffF’'s
Exhibit 1855, I1'd liks to direct your attention to the

second page of the exhibit which is actualy numbered 48.
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What sort of estimations have uou made of risk with rsspect

to TCDD? Well, strika that, That's too —- do you helisve

ths risk sstimates that you’ve mads ars actual risks?
A No. Theu are a very conservative prediction which
is most likely overly conservativa. But if Qnu wark for the

Public Health Servica, you want to error on tha side of

safsty in order to protect the people.
a Now with respect to TCDD, do you have an opinion

as to whether or not TCDD is a carcinogen. And I'd like you

to direct uour answer hoth to animals on the one hand, and
human beings on tha other, if you would, pleasa.

A It has|baan shown to causae tumors in rats and also
in mica. It is considered to be what is called a pramoter,
in that it makes it easier for tumors to develop out of
cells, It hasn’'t basn shown -- we haven’'t bhesn able to
substantiate that it causes caencar in humans. But because
it is a prometer in animals, in ordsr to protsct peopls we

have treated it as a carcinogen.

Q When you say you have treated it as a carcinogen,
in what context are you ~-

A In this risk assessmant. In other words, hecauss
af the findings that we made in animals, there might be a
possihility that it might have similar sffects in humans,

although we'’ve never besn eble to demonstrata that. Bercause




10

11

=

13

14

15

16

17

18

i9

20

2l

22

23

[

67

of that we made a risk assessment, based on the animal
cancer studiss, If that Finding was not thers, then it is

common to simply use a safsty Factor for other toxic

seffects.

Q In your opinion, would the dose response principle
apply to TCDO in terms of carcinopenicityT

A The dose rasponse curve always applies. In othser
words, if you —— you have sven ~— you can show that the

animal studies that we have show that. IF you get less of =a
doss, pou get lsss animals with cancer. And as Jou reducs
your dose, sventually it ~-- you’re just not able to show

that anumore.

(] What do yow call that point whers you'ra just not
able to show that anymoreT

A It's a threshold that pesople talk about.

Q Is tha term N.Q.E.L. epplicabla?

A Thae No Observed Effect Level, which is another
term for it, that term changss all the time bscause of
different concepts,

Q In your opinion is there a No Obsesrved Effesct
level or thrsshold level for promotion?

A I think so.

2] And what do youw bass that on?

A There are animal experiments whars differeant doses

e
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hava been given wherg at low doses you don’t get any tumors.

You can than argua that iF you had uvsed more animals, maybe
in a few of those animals you might still Find tumors.

You can extend that for ;while. But eventually
again you will end up not getting an increasa of tumors over
background tumors in animals.

The other thing is that thers are many, many
promaters that people get sxpossd to that occur naturally.
In Food and in air and -- I mean ws all should be really
wiped ogut if a3ll these low level promoters would cause an
effect. Ths other thing is that oncs uou get it in thess
vary low concentrations, sometimes because you'ra sxposed to
so many different things, they actually may cancel sach

other out. There's a lot that reslly still needs to he

worked on to sort that aut.

Q Do you havae an opinicn as to whether or not ons

moleculs of diogxin could causse cancer?

A Not in practics.
o I'm sarry, I didn't understand yocu.
A Not in practics. 1 mean thers are peogpla that

come from molecular biology, chsmically these series. But I
don’t think that's the case.

A And why not?

4

A First of all, the molecule wauld have to get to



10

11

12

13

14

15

i6

17

8

18

20

21

ee

23

24

69

the target cell, and would have to affect the cell. Then —--
and that goes through -- it First of all has tao get into the
body, then it has to go from the stomach, let’s say, to the

liver, or to the lung., It may not ever really be absorbed.

1t may Just be excreted.

Then a promoter doss not act the way an initiator
does in that it just hits tha DNA, and that’'s it, and
thars's a change in the cell, and than sventually the cell
will develop into a cancer. It has to be there for long
perinds of time.

Ws also know that although the 2,3,7,8-
tetrachlorodibesnzo-dioxin is persistent, it will sventually
be excretad. So tha body would get rid of it. We know from
peapla that stop smoking cigarettes, and the compounds that
cause lung cancer in pscple ars promoters, and that once
thaey stop smoking cigarettes, after a periocd of about 10 ar
15 ysars their lung cancer rate drops, so that thay are back
to background.

That tells you that in order to get cancer From a
promoter, the promoter has to continuously hs thers. But
since the body also excretes TCOD, unless you are
cantinuously axposad to this meterial, you won't dsvelop a

marcer. So all of that doesn't £Fit with this on2 moleculs

idea.
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Q Dr. Ximbrough, if there is a background levsl in
the human population of TCDD in adipase tissue, does that

indicaete that thers is a constant sxposure to TCDO?

A ves, it is. But the levels ars -- the lavels are

sp low that it wouldn’t have a sufficisnt impact to make any

diffarence in peopla's health.

Q Would it have e sufficient impact to act as a
pramoter?
A I don't think so. You sea, [ was talking about ——

and agéin cigarstts smoking is a good sxample that just has
been studied mora. UWe are also sxposed to these sama types
of chemicals at much lowsr concentrations through air in
general. But still the psopls that quit smoking have a much
lowsr incidence of lung cancer. The other thing is that
onca exposure is reduced, and aeven if you are sxpossd,
there’s also repair, which we seem to forgst.

Q Repair of what?

R The body tries to repair itself. For instanca, if
you hava damagse to ONA, thean the bcdg tries to get rid of
that, excreta it. Humans ars much baettsr able to do so than
rodents,

Q Dr. Kimbrough, with respect to the roaots of
pxposure that sre discussed in yowr paper, Plaintiff’'s

Exhibit 1285, is in your opinion exposure to TCDD in air of
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any significance 7

A No,

Q In making your risk assessment, have you takan
into account inhalation of vaporized TCDOT

A No. It doesn’'t reallg‘vapatizs.

a Now why do you belisva it’s insignificant, and why
do you believe it dassn’'t reslly vaporizeT?

A It has a very law vapor pressure., 1 talked ta --—
8s I said, we had a group of consultanta. 1 talked to a
number of chemists. We discussed all of this. I called
paople on tha telephone. I came to the canclusion that
after making calculations, what the amount cowld possibly be
that could be in air, or what you might get on dust From
spoil in vegetated areas, that it reslly had no contribution
to the axposura that people were getting through skin and
ingestion of soil.

The only area whers that might create a problem
and wowld havae to be considered would be in enclased rciding
arenas, hkhecause whan the horses ride around, if you don't
zontrnl for dust you do have developmsnt of dust. 1 asked

the Environmenal Protection Agency actually to measure that.

Ard I still don't heve the results.

Q Now, Or. Kimbrough, I'd like to dirsct your

attention, if I may, to the Missouri Dioxin Mealth Study.
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Ars you familiar with that study?

A Yes.

(] And did you have any participation in it?

A I was initially involved in tha desipgn of the
étudg and in discussing with the pesople that wsere actually \
sxecuting tha study on how to organize it and the Flow of
specimens and that sort of thing. And then I revieuwed a
draft EE tha report.

o Who were the people that you were mesting with or
talking with in connsction with the design of the study?

A One was Richard HofEman, who was -- well, he still
is an EIS officer who was assigned to the state of Missouri,
Henry Falk who works at CDC in Atlanta. He's an
ppidemsalogist. And then Dr. Aysr and Dr. Webb from St.

Louis, I guess, Missouri. And Dr. Darnell from the Migsouri

State Heslth Dspartmsnt.

Q Is that H. Denny Deonnell

A Yas,

18] Now when you say you worked aon the ariginal
design, what do yo mesn by tha design?

A Well, we talked about how to estimate expaosure,
For instance, of the people. And tha typss of tests we
should do that would bs most usefFul in detecting early

health sffects, because uwe’rs talking shout relatively low




10
11
iz
13
1t
1s

16
17

i
13
c0
21
e
23

2t

73

exposurs, and what would give us the most mileags. And then
the other sorts of conversations, such as how to transport
the spescimans and how to make sure they would be all right,
and who should do tha analysis.

0] In designing the study wsre you looking For health
effects?

A We designed the study to, if there were any hesalth
effects, that we would have the ssnsitive measures. We
didn't really necassarily expect any health effects. Uue
were hoping that -~ and we still hope that the population
really hasn’t bsen sxpossed to snough TCDD that thers will be

haalth sffects.

Q Were you trying to hide or disregard health
effects in any wayT

2] No. We wers —-- what we were trying to do was to
ses whather thsrs'was anygthing at gll, and that’s part of
ths reason why I was involved, in trying toc make the tests
as sensitive as paossible. UWe were alse concerned that the
group of pecple we ware looking at was nat particularly

largs.

MR. CARR: I'm sorry, I didn’t get that last word.

LargaT

THE WITNESS: Yas., Tha number of peaple.
)

MR. CARR: That’s all right. 1 just wanted the
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last word.

(] (By Mr. Heinaman) Now the study dsfines a high
risk group and a low risk group, doss it not?

A Yas.,

MR. CARR: Your Honor, it was leading. I wish the
witness would dascribs what it shows and not Mr. Heineman.
THE COURT: Yes. Could you rephrase.
Q (By NMr. Heinsmand) In your design of the study,

Dr. Kimbrough, how did you set up the group that uou looked

atT

A Wa took a group of people that were sxposad in
Times Beach that had had relatively high sxpasurs to ‘that
area, and that we called ths high risk group., Than uwe
established a control group, which we called the low risk
group. Figuring that that group really hadn’t had any
exposura, You can never get away from backpround.

(5] What do you mean From backgroundf?

A Wsll, the gensral population we do have very low
hackgrmunﬁ levels, But it’'s a control group.

i How did uyour low risk group -- while in designing

tha study, how did you account faor the background lavel in

detsmining a8 low risk group?

2] Well, they wsre simply representing the general

population.
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| By ths general populetion, thes gensral population

of what, whera?

A OF that area in Missocurl.

N Bid your low risk group come from any areas of
contamination?
A No.

2 With raspesct to the ﬁigh risk group, what
determinations of exposure did you make there?

A We simply had the soil analyses from the areas
that these people were living in and we administered a
questionnaire to try and determine how much contact they
actually had with that area. We're now trying to follow
that wp by measuring and actually measuring adipose tissue
levels., But that's a very slow process and not sverubody

wante to donate fat.

2 In order to find ths sffects to ths people in the
Missouri Dioxin Health Study, in your aopinion, could you
comhina two groups in order to find the total number of

¢

peonle that had a particular condition you wsre loogking for?

A No.

7] Why notT

A Bacause ane is & cantral group,
(A] Well, now did yow Find --

MR. CARR: Objection, uour Honor, Wsell, never
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mind.
Q (By Mr. Heinsman) Did you find soms of these

conditions in the control group?

A You slways Find abnormalities, some abnormalitiss,

if you do population studies, in the controls, as wsll as

the axposed. Tha reason you have a control and an exposad

group is to sea whether whatever you’re looking for and what

you think a chemical causes is more frequant, because a 1ot

of thinpgs ars very non-specific.

& In your opinion -— well, do you have an opinion as
to what the Times Besch Study or ths Missouri Oioxin Health
Study actually Found?

A We really didn’'t £ind anuthing important, anything
of any importance., There was soms changes, but they really

didn't indicate any dissase. We're doing additional studies

in othar people to get more information.

Q I'd like to ask you your aopinion as to whether or

not chloracne is a8 marksr For biologically effective dioxin

exposursT
A Yes.
Q bDo I understand —- what is your opinion?
A Well, usually whan psople have had axposure to

dioxin where they have any sort of illness, ons of the

things that they also have is cﬁloracna.
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Now chloracrne can be caused by contact of tha skin
with the chemical, with the 2,3,7,8~tstrachloradibsnzo-
dioxin. It's possible that you cen havs chloracne without
having any aother sfFects because of this local affect.

On the other hand, it can bhe part of a systemic
dissase in that people will have chloracna, they will then
also have othsr things.

n} Now, if & -~ if a population haga bheen exposed to
dioxin and had s sufficient dose to cause systemic sffects,
would you expect to find chloracne in that population?

A Yas.

Q To what extent?

A In -— probably in most people. There is soma
argument there, and I don’t think angbody has an answer,
that you might have some psople that would not dsvalop
chloracne, that would alsc have been axposed. But ths

majority of psople would show chloracne.,

In] If you had’ a group with no chloracnse in a
population allegedly sxposed to diaoxin, would youw expect to
Find any health problems attributable to diaoxin?

A I would not sxpect to find any scute health
aeffects.

Gl How abouwt lang term hsalth affasctsT

A OF course, the problem is that in thess situations
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you usually remove people from exposure. Once you have done
so, then you wouldn’t expect to see anything else later on,
or at least my experience has been that you don’t so Far.

IT you had continuous exposure, then i1t would
depend on the dosB. UWee talked about the background
levels iIn the general population that don’t seem to cause
any effects.

IT you had much higher levels — | don’t have an
answer for that. The only answer 1 have is that in people
that have had high exposure, we haven’t really been able to

6Frsc+4
comB up with counterfeits either.

Q Would you expect, if there were 4.1 parts per
billion of 2,3,7,B-TCDD in the soil, would you expect long
term exposure to soil with that level of dioxin iIn i1t to
cause any health effects?

A No,

O Why is that?

A Because the dose is too low. I mean the amount is

too low. The amount people would get would be negligible.

O Dr. Kimbrough, 1°m going to hand you some exhibits
which have been previously marked in evidence. The first is
Plaintiff’s Exhibit 1627 and Defendant’s Exhibit 1266. Now
if you look in the beginning of 1627, particularly at page

Ul. Do you see that?
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A Yas.

Q What is that list of peopleT

A It's a review panel of —- it’'s entitled
Polychlorinated-dibenzo-para-dioxin, peer raview panal
members, which met July 27, 28 and 28, 1383 in Cincinnati,
Ohio.

Q All right. Now are you on that list?

A Yas,

Q All right. HNow would you tell me did yau attend a
mesting in July of 1583 in Cincinnati, Ohig?

A Yas.

Q All right. What occurred at that mesting?

A We were given actuslly thres drafts of preliminary
documents that the EPA had davelaped to try and sat what
they told us at the time thsy were primarily concsrned about
was a level of TCDD in watsr., And they had written thase
documents to support that lavel.

There was also something about soil, but they felt
it was —- 1 was told tha£ thay weren’'t that concernsd ahout
that, they were primaerily caoncernsd about the lsvel in
water. They had somathing on air.

They said that the back up informatian For these
thras documents was the same and ws should just concern

oursaelves with that. There ware a numbsr of thase differant
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people listsd, and ws had rather heated dsbates at this
masting.
B All right. Now at the conclusion of that mesting

~- well, First of all, is Plaintiff’'s Exhibit 16287 and

DefFendant’'s Exhibit 1266, are thoss the documents that yoau
reviewsd at that Cincinnati, Dhio meseting?

A I had the fealing they weren’t quite this thick,
But I would hava to -- they csrtainly didn’t hava this

heading. They were Just piscss that I got, that they sent

ma .

Q Did they have a title of some sort?

A In the title thers was something about soil in one
of them, and abaut water in the other. It had TCDD in it,
I dan’t think it was called a health assesssment documsnt.
But I would have to gu back to my =--

MR, CARR: I didn't get that. They were called a

health assesssment document?

THE WITNESS: I don’t think thsy wers,

MR a CQRR H DkaH .

THE WITNESS: But I would have to go back to my

records ta detarming that.

Q (By Mr. Heineman) Doctor, wsre the twae documsnts
that uouv have befors youw, Plaintiff’s 16827 and Defsndant’'s

1266 evsr sant to you for your revisw or commsnt?
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A No. The only thing I ssw wesre thess drafts bsfare

the meating.
(K] Did the EPA ever get back to you after that

mesting for comment with respect to what had gone on at that

meeting?

A No. I was rather critical.

Q Critical of what?
A well, the first thing was that they were setting a
watar levsl that you couldn’t measure. I Felt that that was

rather ridiculous. Thare wers a number of other things that :

I didn’'t agres with.

Q Mow with respect to Plaintiff’s Exhibit 1665, if
you lock at tha begimning of that on page VI, do you sse tha

same kind of list?

A Yes.,

Q @Gre you listed as s peer review panel member
tharaT?

A Yes.,

Q Did you ever ses this docment, Plaintiff’'s Exhibit
1665, before it was published?

A No.

N Was it sver submitted to uou or any draft of it

Bver submitted to you for commsnt?

A No. The only thing I was involved with was ths




10

11

12

13

b

15

16

17

i

18

Z0

21

ee

23

24

ae

mesting in 1883.
@ - Oc. Kimbrough, I'd like to direct your attention,

if I may, to pages 11-88 and 11~88 in Exhibit Number 1B65.

In additien, pages 11-80 and 11-81. I would like to ask you

if you agres with the assessment made on those pages with
respect to tha Fingerhut review of soft tissue sarcoma.
A No.

Q Why not?

A Because of —— Harilyn Fingerhut works at NIOSH,
tha National Institute of Dccupational Safety and Health,
and she did a very careful examination of this problem, and
partly on my wurging, which I had done earlier, she also had
the tumars reviewsd by pathologists that are competent in

the morphology of soft tissue sarcomas.

Sha found that, number one, the diagnosis of the
soft tissue sarcomas are not always correct made by general
pathologists simply because they'rs rare tumors, and gensral
pathclnéists have iittls experisnce with it. And she also
vary carefully looked at and reviewed the exposures that ths
workers had had. And I have great confidence in her, and I
think she’s a very competent person. I don’t —— these
peaple don’t have any ——- it had no direct relation to that

study.

i So do you agree with sverything that’s in this
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book?

A No. I mean I don’t really know what's in the
baok. But I certainly don’t agree with this.

#] Now, Dr. Kimbrough, I'd like to ask you your
opinions with respect to porphyria and whether porphuria is

caused in human beings by exposure to 2,3,7,8-TCO0. Do you

have an opiniagn on that subjiect?

A That's some debats. It's really not clear. The
only time it has been described has bsen in two plants, ons
is the Diomond Shamrock Plant, and the other one is the
plant in Czechoslovakia, I can never pronounce it.

Spalana, or something like that., That Dr. Jirasek reported.
In both of those plants you have othsr exposurss,
and what's puzzling is that in Germany in the plants whers
you had resally severe outbraaks, particularly at B.A.5.F.,
they didn't find any porphuria. And sa — at Nitro we
didn’t Ffind any porphyria. So it’s possible that TCDD par
se doasn't raeally cause porphyria cutaniaz tarda in psopla. -

R Now, what other chemicals were thay sxposed to at
Spolana and Diamond Shamrock that might have caused the
porphuyrisT

A Both places apparently had haxachlorobsnzene, and
so the waorkers were also sxpossd to that. Hexachlorohenzene

causad a sevarea poisoning cuthreak in Tucrksy, where all the
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people had porphyria cutania tarda.

Q Now can — well, differentiate far me, 1if you
would, please, between porphyria cutania tarda, porphyria,
and abnormal porphyrin levels.

A The disease is something that starts in the liver.
It is an enzyme, this uroporphyrinogen decarboxylase. It
that’s inhibited, then you gBt more of these types of
porphyrins. Once they — and they are excreted in urine
usually. Dnce they reach a relatively high level, people
will then become affected in that they — the skin color
changes to some extent. They become more sensitive to
sunlight. They get blistering.

Usually in combination with that you get increased
hair growth. The people, for iInstance, iIn Turkey very much
resembled the pictures of warBwolves. You can get increased

pigmentation in teBth. That"s the porphyria cutania tarda.

That’s sort of the end stage of this.

The early changes that have been noted are really

not a disBasB. You simply have increased excretion of some

of these porphyrins.

Dr. Dosf has developed a classification where he
calls very early changes which are not really an increase in
porphyrins, 1in urine, it’s simply a change in the ratio,

Type A, and thBn once you get a slight increase it’s Type B
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and Typs C, and his Type D is ths disease actually.

We have done quite a number of tests on urine and
screened populations. The Typs A sesms to be a normal
variant in the general population that is uncelated to any
sort of exposura. We’'ve ssen many psople with that.

Thers are people in the population that normally
have a defect of this snzyme, this uroporphyrinogen
decarboxylase, whare that either is depressed or it’s reslly
not in the liver. They would be much mors sensitive to
certain types of exposures.

1t’s nothing that specific either for TCDD or For
hexachlorobenzene. Pesopla that dripk a lat of alcohol might
show changes in their porphyrin metabolism, So would women
that are on birth control pills. People that take
harbiturates or other types of medications. So in order to

sort all this out you weuld have to take a very careful

histary on these psople,

Q Is thers any -~ now when you're talking about
thesa porphurins, and these porphyrin abnormalities, are you
talking about only thosae that ars induced in some way, or

are you including genstic porphyrias?
A Well, there are different types of porphyrias. I
am only talking sbout those porphyrias thaet are as a result

of an effect on this particular snzyme in the liver. There

1
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are other typss of porphyrias that really originate more in

the hone marrow.

You can -- thers are people that have congenital
defects that they can have a -~ 1 mean theres are a number of
diffecent typas —- I don’'t want to give s lecture —- that
are unrelated to this type of porphyria. Lead, for
instance, causes increase of excretion of coproporphyrin.

A What doas?

A Lead. But that's a different type of porphuria,
that doesn’t really start in the liver,

(1] Now do the genetic paorphyrias start -- are they -—-
do they affect the liver?

A No, nat all of them. Just ans typs.

R What’s that?

A That's the porphyria cutania tarda. There is a
sub population that has a defect of this esnzyme, and just
any little exposure can kick it ofFf, where normal people
wouldn’t be effected at all.

& And is that the only genstic type of parphyria
that affects ths liver?

A The livaer is always involved in this process, but
this is where the liver is the primary organ, so to speak.

Q Now with respect to that, to what we have heen

referring to as & C.U. ratio, or copro/uro ratio, an
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inversion of that ratio, do you consider that to bs
significant?

A If it’s just the very sarly inversion, the Tupe A,
I don't. But if you also have an increase of the
uroporphurins, and an increase of the heptacarboxyporphyrin,
in other words, the dose is Typs B, that ssems toc be an

early indicator. But whether that will ever really develop
into a disgase is something we really don’'t have enough
informaion on yet.

(R Now can abnarmal porphurin levels occur in a
totally gensral unsxpossd’ population?

A Yes. Unexposed to TCOOT7

n} Yes.

A Yes.

a What do you base that on?

A well, alcohol, for instance, causss it. Drugs,
women that taks bhirth control pills, barbituratas.

7] Okay.

ME. HEINEMAN: Could I have Just a mamsnt, your

Honor .
THE COURT: surea.

(B (By Mr. Heinsman) Dr. Kimbrogh, with respect to
this hexachlorobhenzens that uou Jjust mentianed that you

publishd om that subject.
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A Yes.
Q When did you do that?
A 1 guess the First time ~- this has always bssn

very puzzling. We discuss this with colleagues and stuff

like that. The First time I mentioned it, I guess, was in

the paper in the ’'70's.

MR. HEINEMAaN: I hava no further gquestions at this

tim=, your Honor,

THE CDURT: DODkay. Gentlemen, could I see you at

the bench for a minute.

(The Following proceedings wsre had at ths hench

aoff the record.)

CROSS EXAMINATION

BY MR. CARR:

G Or. Kimbrcuﬁh, we haven't met, but my name is Rex
Carr. I'm one of the attorneys that repressnt the '
Plaintiffs in this casse. Mr. Seigfreid, my colleague, is
the othar attorney that represents the plaintiffs.

Whan you were testifying about the laboratory

results and thair use, whzt psrcentege of people would you

expect to have an abnormal result on any given laboratory
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A You could have quite & numbsr., It would depend on
what is called abnormal.

@ . Well, by what's called abnormal by doctors in your
profession and by laboratories that you use. On the
laborataory tests that arg given, what percantage of
abnormalities would you expect to find in a given so-callad
normal population?

A The labaratory tests that are run in different
laboratories show soms variations., They may be slightly
above or slightly below what the narmal rangs of a
laboratory is. We wswually, if you just have slight
elavations, don’'t consider that shnormal. What we might do
is if we stll have ssrum, we run the test. On thes other
hend, if you had rarely elevated liver function tests, 1
mean severely slavated that would bs consistent with thesa,
then you would sees very few of those.

Q Dootor, my guestion is, perhaps you misunderstood
it, lst me put it tao you again, in s normal laboratory test,
in the results that you would expect from a normal healthy
population, what percent of those people would have —— would
you expect to have an abnormal lab test result?

A Quita ~- statistically, quite a number could have

a small, a slightly changed laboratory test.
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0 My question again, Dr. Kimbrough, is in the
laboratories that are used and the refsrence rangss that ars
used by laboratoriss, what percentage of peocpls that would
ga into those laboratories in a normally healthy group of
people would you expect to have a lab test result that tha
laboratory would call abnormalf?

A IF you ran 20 tests on a person you might find ons
slightly abnormal tast.

Q All right.

A So if you had, uou wguld Find ons -- you could
have one sbnormal test in sach one of thesa psopls that you
were testing. You can’t answer that guestion really.

a What you’'re saying, you would expect in a normal
population one abnormal test result out of 207

A Depending on the test, yes, or maubs one out of

ten.
2 Ma’'am?

A Maybe one out of ten. It just depends an the

test.

Q Well, what I would like for you to give us, Or.
Kimbrough, is it one out of 20 abnormal tsst rasults that
you ardinarily expect to Find?

(21 At least.

] Well, the reason I ask that is bscauss others have
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said in the reference ranges used by laboratories, you
expect a variant or a five percent abnormal result in any

given normal population. 1'm asking you do you agrees with

that. I take it you do if uyou say one out of 20.
A I guesss my answer resally was that dspending an how
much of & changs Uou have, it could be mare.

K] Well, DOr. Kimbrough, the laboratorias uss a

referancea ranga, do thsy not? What they consider narmal

results.
A Yes.
0] And anuthing below that refersnce rangs or

anything above that reference range, anygthing outside that

raeference range is called abnarmal, is it not by the

lghoratary?
A Yell, not by —-- not necessarily.
Q You dan't ses the results come through from the

laboratories, they have a reference range, and then they
havae a column headed abnormal results, and in that column
that’s headed abnormal rasults they put those results that
ara outside the reference rangss ussed by that laboratory.
Dan’t you see that, ma’am?

A No. I don’t ssem to be able to get my point

a8Cross.

Q Well, I don’t think you understand my question,
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You have ssen laboratory reports, have you not?

A Yas.

0 Dr. Kimbrough?

A Yes., Yes.

N and in those laboratory reporcts, ths labocatories

usa what’s cailsd a reference ranga of normal values, don't

they, ma’am?

=] Yes.

i) And do you not see that they report as abnormal
any lab results that fell cutsids that nocrmal raefsrence
range?

<} They anly put that as abnormal. Thay give their
normal range, and tﬁag say and this is the result. And then
they leave it up to the phusician to intesrpret that result.

] Or. Kimbrogh, you haven't seen results, lab
results whers they put it in the abnormal column?

] ¥Yes. But thsn it’'s up to the physician --

a I'm net talking about --

A -- to interpret the result.

[} I'm mot quarreling with how the doctors use it.

I'm talking now about the report that you get from the
laboratory. 0o ypu not see ths results reported in an
abnormal column, if they are abhormal?

A It depends on the laboratory.
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Q Well, do you have Plaintiff’'s, I think it’s

prohably 262. I think that might be our lab results. It’s

a big thick -- mayba I've got it. Have you sver used or

sean reparts put out by, oh, Smith Kline, For instance?

A No. I may hava.

Q Dr, Kimbraugh, I show you what's bhesn earlier
marked Plaintiff’s Exhibit 262. This is a report by the
Smith Kline Laboratory. You see one column, they have

what’s called refacrance valuss.

A Yes,

Q And another column they have abneormal rasults.

a Yes,

7] And anﬁthsr column they have tha result.

A Yss.

Q And do you see in the ebnormal result column they

hava things listed thers.

A Yes.

Q Now my question to you, Dr. Kimbrough, is is your
answer that five parcent of the population in any givan
labaratory tast, five percent of the laboratories results --
75 poreent of the paople would have an abnormal lab result?

A 1t depends an the types --

a Is that what uou’re saying, Dr. Kimbrough?
i

A 1t depends on the types of tests —--




10

11

12

13

14

15

16

17

18

8

=0

21

a2

23

24

n| Excuse ma. 1s that what you’re saying thsn?
A You could have that, yes. It Just all depends.

n] Doctar, I’m asking you, therse are all kinds of

waird things that can happen. But in the referenca rangas

that arse used by a laboratory, don’t they set up what they

expact a normal person to fall within thesa limits?

A Yeas,
A Yas. And that's what —— if they had 75 percent of

the peopls that came in and fell outside those rangss, they
would change their normals, wouldn’'t they, DoctorT?

A No, not necessarily. You sea, it depends on the
population you'rs looking at.

K] Well, if you’rs looking at a healthy population to
gat your normals. IF 75 percent of your healthy peopls,
wnexposed, undissased, and not sick, normal healthy people
came in and 75 parcant of those had valuss in their lab
tests outside the normal canges used by that laboratory,
wouldn't thay change their normals?

a Not if the ranges fell cut just a little bit on
gither side. If it’s just a Few units.

a Doctor, wouldn’t they Jjust change their results to

go up that littls hit?

A Sometimas thay might. It depends on ths tsst,

Q Well, in point of fact, isn’'t it ® fact that the
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laboratories use normal values dstermined by statistics,
nation~wide statistics in many instances, and in other
instances from their own local contral group of healthy
paople, that that's what determines refsraence rangss, normal
referance rangaes For laboratoriesT

=] Yes,

o and in that nature, and with regard to that, Dr.
Kimbrough, what percent of people is considered normal to
fall out of thase rafersnce rangesTt

A | 1f you have just really very slight changas
outside of the rafsrence rangs, that’'s really not consideresd
to be significant.

a Doctor, I didn’t ask you that, did I7? Would you
ligten to the guasion that I asked you. I’'m not asking you
now to assass the significance or the importance of a
particular labh test or result, I know that’'s what you’re
hera ta dao. But I’'m not asking uocu to do that at this point
in time, Dr. Ximbrough. Would you answsr the guestion that
I gave uyau, pleasa, ma’'am.

A Could pou repeat the question.

MR. CARR: Would you read the gquestion to her

sgain, pleasa.

(Question read.)
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THE WITNESS: 1 don't know whether the
leboratories have -— not all laboratorises have nation-wide

\

statistics. If they do, you can have a fall cut anywhera

betwsen 20 and S0 percent.

Gl (By Mr. Carr) Doctor, assume, if ygou would, that
thare has been testimony in this case by 2 number of doctors
that the normals used by laboratories gr in some instances
based upon a long history of gathering statistics, in some
types of cases immune studies, for instance, they run
control groups, take into considerstion what you know to be
ths way in which laboratories fashion their normals. UWill
you do that, ma'am? Have you practiced medicine, Or.

Kimbrough?

’

A I used to work in a clinical laboratory.
o Have you practiced medicine, DOr. Kimbrough?
A Since I had my training I worked in the Puhlic

Health Servica, and sao 1 didn't practice medicins.

8 You have never practiced medicins?

A As a - no, not after my residancy.

X Have you aver treated or cared for a sick persanT
A I did as an intern.

Q In gatting your training?

A Yes.
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O Now, Doctor, iIn your training there, your

laboratory reported to you results in various lab tests,

didn’t they?

A Yes.

O And they used a reference range, didn’t they,
ma “am?

A Yes.

O Now, In those reference ranges what do you expect
to be the percentage of people that would be abnormal iIn a

/
normal given population, normal healthy population?

A Depending an the test, somewhere between 30 and 50
percent.
Q Doctor, what you’re saying, If | understand you

correctly, that ao percent of the people would have abnormal
hematocrits I1If they went in and had them checked®7

A Depending on the population you might —

O On the normal papulation, the normal healthy
population, would 30 percent of the people have abnormal
hemoglobins, or hematocrits?

A You could have more than @0.

O Under what circumstance?

A IT you have — you have a lot of people that have
slight anemias, you could have a slightly lower hematocrit.

O IhBy have what?
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A An anemia,

a Doctor, that would be an indication of a dissass.

That's not a healthy parson. You apparently misundersteod

my gquestion. IFf you have an anemia, you’'rs nat a nnrmai
healthy person, are you, ma'am?

A Nao.

Q All cight. Now a nnfmal healthy person, wauld you

axpect 20 percent of the population to have an abnormal

hematocrit?
A It depends on what you call abnormal.
a A person who is healthy, who doss not have anemia.

A It could vary. It could be slightly lower.

P Slightly lowsr than what?

A Than what the laboratory has astablished as a
refarsnce.

A Doctor, that's what I'm asking yau. UWhat
parcentage of peopls, normal healthy people without anemia
would you expect to have a hematocrit result outside the
normal laboratory reference cangsT

A Somewhare betwsen 20 and 30 percant.

R Wsll, then you still would sxpect 20 parcsnt of
the peopls to walk into the laboratory to have an abnormal

hematocritT

A It’'s not really asbhnormal. It’'s slightly --
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[ Doctor =~
A ~— away from the reference standard.
R You understend what I'm asking you, normal is

within tha refsrence ranges of the laboratory, outside ths
refarence range of the laboratory is abnormal. Do you
understand that? Now what I'm asking you, ma‘'am, is what
parcentege of pepple would you expect to have a lab rasult
in hematocrit fFalling outside the laboratory reference range

celled normal?

MR. HEINEMAN: Excuse me, yocur Honor. Mr. Qarr,

are you asking her to assume that?

MR, CARR: I'm not asking her to assume anything.

I'm asking her a specific guasstion,

THE WITNESS: I guess I can’'t really answer your

guestion,

G (By Mr. Carr) Why not, ma'am?

A Becasuse we can't talk about it in a way that it's
meaningful to ms. |

[ Hoctor, the narmal —- the refsrance ranges used by
a laboratory, you understand what that is, don't uou, ma’'am?

=] Yas,

82 Hematocrits, For instance, this particular
lzboratory has it in their units, 42 to 52 in percentages.

A Some people have 40 to S50. Thers are slight
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changes in ths numbsrs.

N 40 to S0 soms people have that.

A Yes.

] Now what I'm asking ygou, yow do undsrstand what
I'm asking you, how many psople in 8 healthy group of
peopls, naot diseass, no anemia, nothing wrong with them,
they’'re haaithg peopls, how many people do ygou expect to
hava a hemateocrit rssult that would Fall outside the
laboratory reference range?

A And the reason I've given you ranges of
percentages is that if you consider evserything, if uou’re
vary dogmatic, and you say he is 40 and if it’s 38 or 38,
that's ahnormal, that's outside, then you would get a whole
lot mare peopls than when you would give a little lessuway.

For instance, whers instead of it being 40, it was
a5 or 34. All of thase labaratories tests are Jjust not that
precise. To argus about -- Co

Q Oaoctor, they are precise within their referencs
ranga. Thsy are very pracisa. Thay may not know -- isn’'t
that right? There isn't any inprecision whsn you have a
referenca value of 42 to 52 percent, is thare? Is there any
inpreeision in that?

A It’s a hiological tast.

] Yas.
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A And it domsn’t mean anything.

G Doctor, I'm —--
A It doesn't mean anything.
[N Ooctor, I'm not asking you whather it means

anything. I’'m not asking you the significance of it. I'm

not asking if it means they’ve got enemia, or —-

MR. CARR: Your Honor, I’ve already imposed on the

witness’® tima.

THE COURT: I've laost track of it myself. DOkay.

Doctor, thank you very much. We understand you have to go

at this time., Thank you.

Gentlemsn, we’ll take a short bramk and then we’ll

go hack to our other matters in chambers.

(Short recess.)

(The Following proceedings werea had in chambers.)

MR. CARR: Before we get started on thig, 1'd like
to Find out From Counssl when and for how long Dr. Kimbrough

is going to he available to come back.

MR, HEINEMAN: She’s availasble to come back in, I

helieve, the secaond wsek of January, or the end of the first

week of January.
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MR. CARR: She can stay until we complete ths —-
MR. NASSIF: She said she would come back at

lpast For another full day. We didn’t ask her fFor any more

tims.

MR. TARR: And what I would like, I move for
ODefandants to producs all communications they have had with
that agsncy or anyhody connected. with that agency, or with
th Federal government relating to her esppesarance here and
the circumstances, all memos and angéﬁing glse that was sent

to her or to snybody slss by the defendants to procure her

presence or somshody slse from the CDC,
THE COURT: Any objection to thosa?
MR. NASSIF: Sure, your Honor. I mean I don’t,

First of all, 1 don’'t know what all that entails. 1'd havs

to ses what documents are incluouded in that, in terms of

contacts, I'm surs a lot of them includs contacts by

Counssl, perhaps with Counssl For the CDC.

THE CDURT: You haven't sesn tham yst?

MR. NASSIF: I haven't sesn them. I wasn't the
one responsible For making ths dirsct contacts. I didn't
writa those documents. That's why I don’t know ~- Bruce and

Jaynz Rudplph, I think.

THE COURT: She's besn around. UWhy don’t you give

ms your responsse tomorrow morning.
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NASSIF: Can I give you tomorrow at noontime?

THE COURT: Tomorrow at noon is fine, sure.

MR.

THE

NASSIF: Would that be early enough?

COURT: Surse. That's no problem. Yes, you

look it over and decide what position you want to take.

an

NASSIF: Can I have a clarification on this,

your Honor? You said any contacts with the federal

government, EPA, anybody, but only in regards to her

testifying®

taestifying in

MR.

MR.

MR.

MR,

CARR: Yes.

NASSIF: Only in regards to her testifying.
CARR: Or somebody from the CDC.

MASSIF: Or somsbody -- somebody from COC

this case.

MR. CARR: Yes,

THE COURT: Her or someon2 in her sted, basically.

MR, NASSIF: Testifying in this case,

MR. CARR: 0Obvipusly if it’s a ralated case in
dioxin, I'd want that as uwell.

MR. NASSIF: No, no.

MR. CARR: If yow got her original agresment to
testifFy in the Agent Orange case, [ want —— I want whatever

contacts Monsanto has had with the CDE or any other agency

of the fFederal govermment with referance to appearance of
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the Dapaftmant of Health or CDC personnel to testify at this
trial or any other trial.

MR. NASSIF: Wwell, your Honor, I will object ta
that. I don't se= how it’'s relevent iF other law Firms in
pther law suits have made caontacts with the CDC that I don't
happen to know about, in either the Agent Orange cass, the
Nitro cass, or some other dioxin casae, or othsr non-diaoxin
case. He hasn’t sven limited to dioxin.

MR. CARR: 1’1l limit it to dioxin cases.

MR. NASSIF: You will limit it to dioxin?

MR. CARR: Oh, ues

MR. NASSIF: 0Okay. Still, your Honor, we’'re
talking about what happensd in the Agent Orange situatian,
in the Nitro situstion. I had no persanal knowledgs of
that. Hr. Heinaman'’'s firm did not handls that. I don’t
know what relevance it is to this lawsuit, thera is in terms
of this lawsuit,

Thers wers contacts made about Or. Kimbrough
testifying. we'vé provided in the course of ons of our
motians a responsa back From the CDC to that which you havs
recaived, Mr. Carrc has rsceived a copy of it, We would be
glad —— you know, I don’t mind suggesting or not aohjecting

to us providing any documsnts that precesded this response

From the COC in terms of her testimony.




10

11

12

13

4

15

18

17

1B

19

20

21

22

23

24

105

But in tecrms of the Agent Orange case, and in
terms of the Nitro case there is abslutely no relevanca.
Different law Firms, different partiss in terms of the
plaintiffs, and so we would object to that. I can tell ygou
that right now, your Haonor.

MR. CARR: The parties only want -- only one half
of the parties are diffsrent. The defendant in those cases
are sxactly the same.

The reason it comss up, because the letter that
Rudar gave, ! don’t know what he said, but the lettaer he
gave to us attached to his affidavit indicates that thsy
went higher than Just the CDC, how much highsr they went,
and they exprassad —— and the Health Dapartment now saus
this is a matter of govermmantal intersst.

This case is now out of the private ssctor and in
the public sector. And I don’t know how thay have comeg ta
that conclusion, that it is rnow of & public and gevernmental
1ntarast.' 1t may bs that they cams to that conclusion
bscause they wers involved in the Agent Orange case and
there’s being claims made against the governmant, ths

gavernmant shauld compensats the veterans in the Agent

" Orange case, and it is now of governmental concern., It may

he the same kind of thing took place in the Nitro case.

So Just because these Counssl have not -- have had
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particular contact dossn’'t mean that ths fedsral government
has not been influenced by Monsanto in ons way or the other,
in one or more of these cases, so as to and up resulting in
this lady’'s appearance.

I don’t know if the Court saw it or -- obviously
it wouldn't be on the record, but she is not & willing
witness in the sense of being cross examined. She is
immediatsely not responding to the gquestions., She is looking
to Counsel, Monsantn's Counsel apparently For guldance. I
don’t know if the Court noted it or not.

THE COURT: I noticed that.

MR. CARR: Everytims I asked a gusstion that might
have some significénce, she laoked ovser to Heineman fFor
guidance as to how she should answer that guestion. That
doasn’t strike me as an impartial witness of the fedsral
government hers to call the strikes and balls. That's tha
reason that I'm now motivatad to ask for this discovery.

MR. NASSIF: Wsll, your Honor, once sgain, fFirst
of all I would — I cﬁject to Mr. Carr’s comment abgut the
fact that she was looking over to Monsanto’s Counsel For
guidanca, I'm surs if she was looking around the room, it
was more a result of what Mr. Carr was attempting to get har
to ansuer and had nothing to de with looking to us for

guidanca.
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THE COURT: BShe was loogking dirsctly at the two of
you or one of you. I noticed that a number of times,

MR. NASSIF: VYour Honor, maybs tha only other
option was to look at Mr. Carr. Since he waf not pleasantly

happy with her responses, I can ses why she was not looking

at him.

THE COURT: well, if he's the parsan attacking
her, she might logicslly be looking at him.

MR. NASSIF: The fact that she would not answer
guestions having to do with what is considerad to be
laboratory normals, I'm not sven surs she knows what
relsvance this has to this case at all. It wes not any
infaormation that she had besn asksd about on dirsct
axamination. For all I know she Jjust did not believe ha
understoad what labs did. That confusion, mora than
anything else, could have resulted in har looking around the
room.

THE COURT: 1 think that's a highly improbable
scenario. As a gensral proposition, I think those
communications would be relevant.

MR. NASSIF: What communications, your Honor?

THE COURT: 7The ones he’s asking for. As a

genaral proposition.

MR. NASSIF: Az Far as all contacts in 2ll casesT
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THE CDOURI: As far as the contacts on the dioxin
cases. Again as has hesn my policy before, iF you have
prohlems with the particular documents, privilega ar
whatever, you submit them to me in camera and 1’1l go
through them. I don't think — apparently therse’'s no
prablem aslfar as the contacts with CBC and/or someons
higher up, or a-parent organization or whatever, as this
particular appearance is cqncernsd. But as fFar as the
others, I think they would he relevant, and I think they
should bs produced. If you have any problems with any of
them, individually, you can submit them toc me in camsra.

MR, NASSIF: Are yau saying, your Honor, that
you're not going to give me2 an opportunity to respond at
taomorrow noon?

THE CDURT: I thought you were raspnnding.

MR. NASSIF: I responded to the other cases issus.

THE COURT: Yes, that's what 1 responded to.

NR: NASSIF: Well, your Honor, I still would only
say, your Honor, that in terms of whatever raspanses ws
have, we may have a Further objsction, and you've indicated
that we are to handle that aobjection in terms of any
privileged information. I don’t know if there are other
objections other than privilege that I would want teo raiss

to thass respanses, not knowing what they wers, or what was




10
11
ie
1z
1t
’15
18
17

i8
19

20
21
a2
23

24

108

gaid. But I still -- I understand you to be ordering us to
produce documents having to do with other césas other --
other dioxin casés, where thers might have bessn contacts
with the Canter for Disease Cantrol pertaining to psople
testifying.,

THE COURT: Her or other peaple testifying.

MR. NASSIF: Her or other people testifying.

MR. CARR: Your Honor, my requsst wasn’t limited
to the COC. My request was directed at any governmsnt
person, elected or appointed or smployed, that they may have

|
conactad toward the end of gsetting a COC smployee to testify

in this casa.

THE COURT: I beliave that was your request. That
is right. 1 misspoke as to the scope. Now you are going to
look at the documents as Far as this case is concerned and
raspand tomarrow afternnun; cight?

MR, MNASSIF: I'm going to attempt to do that.

THE COURT: I’'m not ruling on that.

MR. NASSIF: 1I'm anticipating thers are very few
documents, and that I can do it by noon.

THE COURT: I'm not ruling on that part yst.

MR. NASSIF: Okag.‘

THE COURT: But as to the other, I felt we Jjust

Finished collequy to its relevance. I think it would be
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ralsvant. Any other particular matters, you know, I'd also
like by then saome indications as to how gquickly you can get
thoss documents.

MR. NASSIF: I was just going to say, ifF I have to
go to other casss and —- well, it wouldn't sven be limited
to other cases. It would he if anybody within Monsanto
involved in Agent Orange or Nitro made a contact or any
dioxin cases.

THE COURT: Or any outsids lawfirms.

MR. NASSIF: Or any of the outside lawfirms. That
is pertainly a much brosder search than limiting it to the
activities that we did.

THE COURT: Right. I understand that. That'’s why
I'd like tomorrow also. I°'m not asking you today how
quickly you can have those.

MR. NASSIF: I need to contact som2 people and see

what they tell me.
THE COURT: Right.

MR. CARR: Your Honar, it’'s not specific on the
record, and it’'s not on the record at all, but I assume that
I better put it orn the record, we'va bean given soma
documents by Monsanto that wers From the office of the CDC.
I have assumed that that’'s all the documsnts that they've

received from the CDC., But Jjust to make sure, 1'd like to
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have assurance from Counsel or some statement From Counsel
that there is nothing that they have from CDC that they have
not praoduced or productian aof it.

MR, NASSIF: To the hest aof my knowledges, there is

nothing that we have received from ths COC that we have not

produced,

THE COURT: Okay.

MR. CARR: Okay.

THE COURT: Uesry good. I guess ws may as wall go
through these in order.

ME. CARR: UWe may have a littls problsm there
hecausa I dan’t know whether I wesnt through them in order.

THE CDURT: How about Bolejack first?

MR. CARR: Yes, Bolejack.

THE COURT: Okay. HMr. Carr, First, any
objsctions?

MR. HARVEY: Befors ws start, ws accidsntally lsft
off the name of one of the depositions we’d like to read,
and that was Mr. Ken Grgss., I spoke to Mr. Seigfreid and
Mr, Carr --

THE CDUéT: Ken Gross?

MR. HARVEY: Ken Gross, B-r-o-s-s,

THE COURT: I haven't even pulled it and read it.

1If ws get there, wa’ll clean him up tomorrow. I'll have to
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gat my Elsrk’tn pull it. Any ohjections? Prefacing all of
this as just a standing proposition, we won’t read back and
forth collogquy of counsel, yow know, going nff'tha record or
angthing lika that, like we have paen bhefore. All of that
is just sort of automaticsly sxcluded, wnless otheruwisa
indicated. Objections whether sustzined or not will be

exludad.

MR. CARR: On pags 7, your Honor, we withdraw
thosa ohisctions on thera.

THE COURT: DOkay. So ~-

MR. HARVEY: This is David Bolejack?

THE COURT: So 6 and 7 -~

MR, CARR: You would need B through 13 out. No,
make it 4% through 13 out, because he asked a new question.

THE COURT: Right.

MR. CARR: 1B through 20 alsao. Nao, ha gave an
answer. 18 he answered. 1B through 17 is out.

MR. NASSIF: What page ars you on?

THE COURT: Page 7.

MR. CARR: 7.

THE COURT: 22 would be owt.

MR. CARR: 19 is in, 22 would he out.

THE COURT: 0Oksy. That’'s all on that page.

MR. CARR: The naxt pagse would be on pags 10, your
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relevant. Any other particular matters, you know, I’d also

like by then some indications as to how quickly you can gset
those documents.
MR. NASSIF: I was Just going to say, if I have to

go to othaer casss and -~ well, it wouldn’'t even be limitad

to other cases. It would be if anybody within Monsanto
invalved in Agent Drangs or Nitro made a contact or any
dioxin casas.

THE COURT: 0Or any outsidse lawfirms.

MR. NASSIF: Or any of the outside lawfirms. That

is certainly a much broader search than limiting it to the

activities that wa did.

THE COURT: Right. I wunderstand that. That's why
1'd like tomorrow also. I'm not asking you today how

quickly you can hava those.
MR. NASSIF: I nesd to contact some people and see
what they tell me.

THE COURT: Right.

ME. CARR: ygur Honor, it’'s not gspecific on the
record, and it's not on the record at all, but I assume that
I hetter put it on the record, we've been given some
documants by HMonsanto that were from the office of the JDC.
I have assumed that that’s all the documents that they've

received from the COC. But Jjust to make sure, 1'd like to
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have assurance From Counsal or some statemsnt From Counsal

-that thers is mathing that they have from COC that they have

not produced or production of it,

MR. NASSIF: To the best of my knowledge, thers is
nothing that wse have received From the CDC that we have not
produced .

THE COURT: Dkay.

MR. CARR: Okay.

THE COURT: VUery pgood, 1 guess ws may as wsll go
through these in order.,

MR, CARR: Ws may have a little problem thers
becauze I don’'t know whether I went through them in order.

THE COURT: How about Bolejack First?

MR, CARR: Yas, Bolelack.

THE CDURT: Okay. Mr, Carr, First, any

objectionsT

MR. HARVEY: Before wa start, we accidentally left
af £ thé nama of one of the depositions we’d like to resd,
and that was Mr. Ken Bross., I spoke to Mr. Seigfreid and
M. Carr --

THE COURT: Ksn Grass?

MR. HARUEY: Ksn Bross, B-r-o-s-8.

THE COURT: I havan’t even pulled it and read it,

IF we gat thsra, we'll)l clsan him up tomorrow. 1’11 have to
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get my Clerk to pull it. Any objections? Prefacing all of
this as just a standing propaosition, we won’t ;aad back and
forth collogquy of counsel, ygou know, going off the record or
anything lika that, like we have been before. All of that
is Just sort of automaticaly excluded, unless otherwise
indicated. Objections whether sustained or not will be
exluded.

MR. CARR: 0On page 7, your Honor, we withdraw
those objsctions on thera.

THE COURT: 0Okay. So --

MR. HARUVEY: This is David Bolej)ack?

THE COURT: So B and 7 ~-

MR, CARR: You would need B8 through 13 out. No,
make it % through 13 out, because he asked a new question.

THE COURT: Right.

MR. CARR: 1B through 20 also., No, he gave an
answar. 18 he answered. 16 through 17 is out.

MR, NASSIF: What page ars you on?

THE COURT: Page 7.

MR, CARR: 7.

THE COURT: 22 would bs out.

MR. CARR: 19 is in, 22 would ba out.

THE COURT: Okay. That's all on that pagse.

MR. CARR: The next page would be on page 10, your
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Honor. Lina 10 and a2 half where they say his initiative was
below average. That's kind of a character assassination
called for in the guestion, and then they wsnt into it a
little more, what do you mean by that, a litﬁla self
motivation, he was slow about everything he did. 1I’'d like
for 10 and a half through 25 on that page to be strickesn.

And on the next page, it deals with ths same
subject, page 11, line 1 over through page 13 line 3. All
of that has to do with his -- how he works and his
motivaion, and what kind{mf fellow he was.

THE COURT: Who is handling this®?

MR. HARUVEY: Your Honor, if I could respond to
that, first of all I'd state for the record ws haven't
received a2 list of objections prior to coming in here.

THE COURT: We had agreed that becausa of the time

squeeze on this there wasn’t time to prespare it.

ME. HARUVEY: All right.

THE COURT: We talked abhout possibly doing it and
dacided there wasn’t -- as a practical matter -- as a
practical matter thers was not snough timse to do so,.

MR. HARUVEY: Dkay. With respect to Mr. Carr’s
objections, going to page 10, line 10 and a half through
page 132 linez 8, thess questions ars specificgzally directed at

2liciting information From a persan who had ~—- in gther
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words, thers was & Foundation laid as to her knowledge of Ed
Vaught, and his phuysical condition prior to this spill. 0One
of Ed VUaught's complaints, and Or. Carnow’s trial testimony
dealt with the alleged problem of fFatigus that Mr. Vaught
claims he has experienced since the time of the spill.

The testimony here goss to Ed Vaught's initiative,
his productivity, and other factors such as his weight,
energy levels. 0On page 12 the question is could uyou
dascribe Ed Vaught'’s snergy levels. Did he show Fatigue.
The answer was that he was slow, And in general 1 take it
Mr. Carr’s objsction, bsgihning on page 10, line 10 and a

half, £hat it was a non-responsive answer; is that corrsct?

Am I mischaracterizing that?

MR. CARR: Let me withdraw my objection. This is
about Fatigue and snergy level on pags l2. It’'s all right
with me if you read that. The reason I objected to it was
because he said na, I don’t believe it was fatigue, I
belisve it was Jjust slow. That rsally isn’t material. But
your guestion that I don’t believe he was Fatigued mighf be
ralevant.

THE COURT: 1I'm lost.

MR, CARR: I'm lost too, Judge. I’ve jumpsed over
to page 12 where he mentioned they asked a question about

Fatigus. 1 don’'t ramember Carnow going into Fatigue. But
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if he did -- did he go into fatigua?

MR. HARVEY: Yes, on the February 27th, on page
1687 through 170 of the trial transcript he did.

THE COURT: So basically you're saying on page 12,
lines 10 through 15 you aren’'t objscting to?

MR. CARR: That's correct, your Honor.

MR. HARVEY: It would be line S.

MR. CARR: No, 10.

MR. HARVEY: I’'m sorry, I was on the wrong page.
But you’'re still objecting to the rest of it?

fIR. CARR: Yes.

MR. HARVEY: One additional comment on thg rest of

it.

THE COURT: Sure.

MR. HARVEY: The initiative would certainly be
samething that his emplayer, . Bolejack, the supervisor,
would bs in a position to observe with respsct to his work.

MR. CARR: We agree, that’s so. But this has
nothing to dao with his injuriss.

THE COQURT: I think it should go out. I would
sustain the objection. So line 10 and a half down ta the
bottom of page 10, all of 11, lines 1 through 8 on page 12,
lings 16 through 25 on page 12, lines 1 through B 1 gusss -—

well, ma, 1 through 8.
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MR. HARUEY: Wouldn’t the testimony on page IE,
beginning at line 16 be relative to the follow-up question
on the fatigue aspect?

THE CDURT: I didnt hear the last part.

MR. HARUEY: Wouldn’t that be relative as a
follow-up question on the fatigue aspects? It talks about
his operating the machine, and his activity level there.

THE CDURT: Which question? The one at the bottom
of the page?

MR. HARUEY: Page IE, line 16 through page 13 line
6 wherB the questions are following up on the fatigue issue.
I mean these are observations of fact from which — well, he

might not have characterized it.

MR. CARR: 1’11 withdraw the objection to that,
Judge. That™ all right.

THE COURT: Okay. Then it not objected to.
Then the striking will Just go through line 9 of page IE,
and the others are okay. All right. Any other objections
on that deposition?

MR. CARR: No, Judge.

THE CDURT: Okay. Do you have any objections?

MR. HARUEY: Do you intend to read the cross

examination?

THE COURT: I 'm sorry, what did you say?
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MR. HARUEY: The gquestion is do Plaintiffs intsnd

to read the cross examination?

THE COURT: VYou're reading it. Are you going to

read it or not?T

MR, HARUEY: I thought the custom was if the cross
examination --

THE COURT: I see what you'rs saying.

fIR. CARR: We’ll reed tha cross examination hera.

MRE. NASSIF: Is there anygthing in cross we want to

objsect to?
MR, HARVEY: That was what I was getting at.

THE COURT: Fine.

MR. HARVEY: We would object to the question —--
well that part of the answsr on page 14 line 1 and a half,
baginning with the sscond sentence there as heing nan-

responsive to the guestion that was requested.

THE COURT: Let me read the guestion again.

MR, HARVEY: Beginning there down to lins & af
page 14%.

MR. CARR: The objaction, Counsgel, of nan-
rasponsiveness is one that the gquestionsr may make, not the
other fellow.

THE COURT: That's right.

MR. HARVEY: Well, I stand corrected. If that's
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the casas.

MR. CARR: 1 wish it weran’'t. I wish it weren’t
the casa. |

THE COURT: I wish it weren't sither.

MR. CARR: I wish anybody could make that
ohjection. I used to, but somsbody educated me years ago,
unfortunately.

THE COURT: Qnd other objections?

MR. HARVEY: Nao.

THE CDURT: Fine. That one is cleared up. Do you
have Jim Cristal's donsT

MR. CARR: I do.

THE COURT: Great. Any ocbjections on that?

MR. CARR: Page 168 is my first note.

THE COURT: DOkay.

MR. CARR: Line B. Line 6 actually. Page 6, line
& through page 17, linz B.

THE COURT: Anybody want to say angthing about itT

MR. CARR: What we said earlisr on other similar
situations, Judge.

THE COURT: Anything you want to say about it?

MR. NASSIF: e just would say our cbjsctions we

had last time.

THE COURT: We've gone through this a dozen times
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MR. NASSIF:
THE COURT:
stricken. Arguments

af that is stricken.

MR. HARUEY:

being made as Far as

MR. CARR:

MR. HARUVEY:

heing made as far as
inporporating?
THE COURT:

I really don’t think

MR. NASSIF:

MR. CARR:

119

Let’s incorporate it.

Okay, your Honor.
Incorporate prior objections. It's

proper and so are incorporated. So all

Do we need to state the point that's

the objection?
I'm sorry, I couldn’t hear you.
Do we ﬁéed to state the point that's

the objection, as far as what we are

That has besn repeatad a dozen times,
we have to.
I think that’s right.

Next objection would be page 13, line 8

through page 20, line 20.

THE CDURT:
thing.

MR. NASSIF:

MR. HARVEY:
ohjectlons.

THE COURT:

dafendant’'s and 1'11

MR. CARR:

1 think that would be the same type of

It's the same as the other one.
We would sgain incorporate owc
I'm incorporating plaintiffs’ and

strike it,

Page 21, line 1 through page 22, line
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13,

MR. NASSIF: 22, line 137

THE COURT: Right.

MR, CARR: Yas. Actually I guess it’s line 12.

THE COURT: Line 12 is finse. Okay. I think we’'ve
been through this before too. I1'll incorporate what
gveryone said on it before. I'm striking it, UWs'll

incorporate on that, I guess. Any other objsctionsT

MR. CARR: On page 22 we will not read any of that

Judga, from 28 to the end of the dsposition.

husinegss,

THE COURT: So you’rs not going to read the cross?

MR. CARR: No.

THE COURT: Do you have any objections?

MR. HARVEY: We would resad the cross.

THE CBURT: Fina.

MR. HARVEY: a@and I’'m trying to see what was taken
out,

THE COURT: There’s an wnbjection in the cross on
24.

MR. CARR: That’s not our objection, is itT7

THE COURT: No, that’s their’s.

MR. HARUVEY: There aren’'t any answers after that.
MR. CARR: His answer is most of them.

MR. HARVEY: Right. Yes, we would withdraw that
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objection.

THE CDUﬁT: Okauy. So on page 2%, 28 ——

MR. HARUVEY: 1If I could have just a second hers.

THE COURT: -- to the end of the deposition.

MR. HARUVEY: Right.

THE COURT: Anything elsa?

MR. HARVEY: No.

MR. NASSIF: No.

THE COURT: Great. Do uou have Edith Danisls
doneT

MR. CARR: Yes, 1 do. Edith McCoy Danisls.

THE CDOURT: Are you going to read these
authenticating depositions or not? Tha ones authenticating

the records?

MR, HARUEY: I dan't know that I'd be in a
pusition to addrass that.

MR. NASSIF: Are they on the list?

THE COURT: I think she pulled any depositions
that had the name. Cristal alsa had on that authenticated
somg records. You're not going to read those?

MR. NASSIF: Na.

MR. HARUEY: Not at this time.

MR. CARR: They're already in svidence.

MR. NASSIF: They're already in evidsnca. 1 think
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Plaintiffs stipulated to that.

THE COURT: She pulled anything with ths name on
it, which is excellent. Edith McCoy Daniels is next.

MR. CARR: Page 7 fFrom lins 3 to the snd of the
deposition ~—

MR. NASSIF: Tima out.

MR. CARR: Papge 7, line 3 to thse end of tha
deposition. It is all too remote in time and nothing
remotely connected to the spill or any physical or any othar
candition that could be agsociated with that spill, nathing
relsvant or material is in there.

How long was Cecil in jJail? She got mad at Edith
or something, put Edith in Eddie’s car. Hs tore the inside
of that car up. - Big dog woke me up touching my hair. He
was a big dog., He could lay his mouth about on the tabla.

I don't know what kind it was.

Well, anyway, none of this has any rslevancy or
materiality.

MR. HRRVEY: My response to that, Judge, is that I
beliave it does have quitse a bit of relevancy and
matariality. One of the things that Ur., Carnmow testified to
pn January 23, in pages 5B through 72 of his testimoy was
that Miss Jennings is suffering From increased irritability

and short temperedness as a result of the spill. Not only
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that, not only did he testify to that, it is contained in
his rapart, which has been admitted into evidence before the
Jury.

Now here in this deposition, and in anaother ons
that will be presentsd ss well, we have a person who is in
close contact with Miss Jennings For many, many years prior
to the spill, even knew her as a family membsr during ths
timz2 her husband was alive. HMany of the fFactors that Mr.
Carr is objecting to are direct personal cohservations on her
pat, or accounted to her by a person who is is no longsr
living and is unavailable, and unavailabls as a witness,
and, therefors, would Fall under that exception of the
hearsay rule,

Thay are absarvations that could lsad a person of
ordinary intslligence to conclude from these experisnces and
these contacts, and the general context of Miss Jannings
pre-spill history that she indsed had this problem of short
temperednass and irritability long before the spill, and it
was part of her personal make-up, unfortunately.

MR. CARR: Judge, Just going to the First three
papes, évargthing discﬁssed there is talking to Eddie.

There is no —— if you want to go point by point. On page 7
and 8 it discussas how often she saw her brother Cecil. How

long would you ses him From the year 70, '74. Well, pretty
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often in thosse years. [ would get real worried and hs would

cnme'up and talk to us. I think he wouldn't talk to other
people.

Sa, in other words, Cecil want to them and talked
to them at their Farm about once a wesek. Rll he ever did,
ha was real worried and he Just wanted to talk. Did Cecil
ever talk to uyow about his relationship with Dorothy
Jennings, and about Dorothy. Yeah. What did he tell you

about DorothyT?

And then it goes on how they didn't get along,
they were always Fighting over money. 1 don't think Dorathy
took him for treatments much. I think ang2 of the nsighbors
took him for treatments. UWhat was he sick with? Cancer.

I'm up to page 11 right now, Judge, and there’s
nothing at all that could sven b2 remotsluy connected with
this case, 0On page 12 she was very fussy with Eddie all the
Eims. Never got along with Eddie. Cecil paid mors
attention to Eddie than her boy. GBot nothing to do with
angthiﬁg.

Page 13 Robert got a check from his father, I
don’t know how much. You said Dorothy and Cecil couldn’t
get along. What did you mean when you said that? Well, I

think they nevar did get along from the start, when Dad was

sick and so forth., All garbags.
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Dagd was real sick, Cecil would come in hers to
help and thay got into a fuss at night. She had Cecil
thrown in jail that night. God. When Dad died -- how long
was Cecil in Jail?

15 is about the dog being put in the car and
tearing up ths car. And then she saus I would say —- what
could you tell me about her disposition. I would say --
this is on page 16 -- I would say she was irritable. UWhat
do you mean? She was never happy with anybody or angthing.

What about her -- anything else about her

disposition you can tell us? Neo. I just know shs was never

vBery happy.
Wsll, so what? A lot of peopls aren’t veru happy.

MR. HARVEY: A lot of peopls ars trying to cash in
on it.

MR. CARR: Well, if you look at her testimony, uou
won't Find her making one single complaint.

MR. HARVEY: But she did to Or. Carnow, and DOr.
Carnow presented that testimony to the Jjury.

MR. CARR: Nat about happinsss.,

MR. HARVEY: Irritsbility, short temperedness,

Those are all part of the mood changes, tha general tupes of

things.

MR. CARR: On page 17 it shows she hated him. Sha
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may have had a Foundation to hate him. Certeinly nothing
that can be relevant to this cass. It had to have been
apparantly still long bsfore ’74%, I guess. 1 don’t knauw.
Sha's not even specific as to when that occurred.

MR. HARVEY: Responding point by point, the
tastimony presented on thoss pages, while same of it may be
a littls bit general in nature, is nevertheless based upan
or dirscted at Miss Jennings’ overall dsmeanor.

Those guestions, For exampls, she says —— she
characterizes her as haing irritable, directly contradicting
Or. Carnow’s tastimony. Describss her in a fashion that as
a whals this testimany shows that a person who knew Miss
Jennings befors the spill pesrceived her to be an irritasble,
shart tempered, vitriolic person.

Those are unfortunata things to say about a
person. Whatever her motivation might have been, iF there
was some personal problems betwéan these two people is
something that could have besn brought out an cross
examination, or something that should go to the wsight of
the testimony, certainly not its admissibility.

MR. CARR: Judge, eua}gthing I ses that they'’ve
asked about irritabllity was connected to ths marriage to
Cecil, during the psriod ——.un the bottom of page 15, during

the period Cecil was marrised to Dorothy Jasnnings. How was
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her disposition, was she irritable, was she calm. Could uou
tell me about her disposition. The objection is made thers,
lack of foundation in the form of the guestion. That’s a
good abjection right there ta that quastion. |

MR, HARVEY: UWhere ara you?

MR. CARR: Bottom of paga 15, top of page 16. The
only thing that was put in thers is ths impropsr quastion
and tha form of the guestion.

THE COURT: Do you have anygthing more ta say?

MR. CARR: No, Judgse.

THE COURT: Do uou have anything mors to sayfT

MR, HARVEY: Just generally that the testimony
hera, @ven a8s it goes to her relationship, it is not just
limited to har relationship with Cecil, but goss to her
ralationship with other people 2s wsll. And her
raelationship with Cecil being the most readily apparant

Factor in observing Miss Jenningse behavior and

characterizing her moods, her demeanor as irritable, and as
short tempersd, at a time befors ths spill shows that she
had a pre-existing condition in this casa. It'’s directly
relsvant on those points, and not to mention her pre-

occupation with mansey.

MR, CARR: What'’s that got to do with anythingT

MR, HARUVEY: Motiva,
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THE COURT: Do you have anything to sap?

MR. CARR: No, Judgs.

THE COURT: 1I'm sustaining the objection to it.
That was my impression when I initizally read this. I am

striking all that that he’s objecting to.

MR. NASSIF: Judgs, are you striking the part that
has\tn do as well on pags 26 with how often Dorothy Jennings
would hava upset spalls, which I think goes to the issus of
short tempsredness? About sverytime we came up -- I don’t
know how often that was ~— if that doesn’t go to short

temperedness, and the guestion is not objected to at that

point,
THE COURT: No, at that point it wasn't objectad

to.

MR, CARR: It's all remate in tima. It was all
befFore -- timg isn’'t even fixed. It would bs somstima
hefore Cecil disd. That could have hsen S0 yesars before.

MR. NASSIF: No, If you logk at the deposition,

you can Focus on the time. O0F courss, you’'ve struck all

that.
MR. CARR: IF you look on page 25, svery wesk is
when I told uou sha didn’t gst along with Cecil, with my

Folks. Your folks, is your dad still alive? 0Dad died in

May of '683, HMom died in ’'BS.
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MR. NASSIF: Right.

MR. CARR: Now that’s 23 years. Ng, 13 years
before the spill occurred.

MR. NASSIF: 1S ysars haforse ths spill shs was
plnwing her top. It doesn’t seam to me to be remots in
time. She's a S0 gsar old woman.

MR, CARR: About ths time they were married. Doss
that tell you somaething? And I might point out in the
winter of ’'79, that would be admittedly bsfore the spill,
they visited her and she was nice, peaceful and happy. In
the wintsc of '78,

MR. NASSIF: We'll read that part toc.

MR. CARR: I know, but the point is, hecauss that
takes away from tha irritable problem. ‘It's clear sha got
happy when Cecil died and it was a had marriage and she said
on page 27 the main thing Dorothy and Cecil didn’t get

along.

MR. NASSIF: As I remember Dorothy Jennings, your

Honor -—-—
i

MR. CARR: She's a very nice little lady.
MR. NASSIF: She's had ssveral strange
relationships, or strained rslationships with hser hushand.

I think it just poes to temparament.

THE COURT: 1IF I rsmember correctly, I limited a
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lot of the interrogation of her and some other witnesses
about what I considersd non-relevant eslsments of the
marrital relations or lack of them. I think that whoever
characterizes this as garbage, I don’'t remember which of you

did, was awfully accurate. I’'m striking it. Dkay.

Who is next? Iris Dennison is next if you’ve got
her dana.

MR. CARR: Havs you done thsse too, Judgse?

THE COURT: 1’ve done all of them.

MR, CARR: Great.

THE COURT: I may not have dore the last two. 1
think I've done sverything but that.

MR, CARR: Let’'s ses, BDannison,

THE CDURT: As a matter of fackt, if you’ll wait
Just a minute -- I’11 get it tomorrow.

MR. CARR: Tha First objection 1 hava on
Dennison’s deposition is pags 128, line 21 and = half. Now
Ed Vaught had alressady dropped out of school.

THE COURT: Down through whera?

MR. CARR: Just that part, 21 and a half to 23,
Just that sentence. My next one would ba on pags 25.

MR, NASSIF: Why ara you objecting to that?

MR. CARR: It has no relevancs to anything. Ed

Vaught had already dropped out af school and Domingusz had
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droppad out of school. Dominguez had not sctuslly dropped
out of school, he transferred.

MR. HARVEY: John Dominguez?

MR. CARR: Yes. Sunnudale.

MR. HARUVEY: This is Sunnydale.

MR. CARR: UWhsrever ha transferred tn.. He went to
collega, I know that. That’s the oldest Oominguez boy. It
is not important whether he has or not., It has no relsvance
tn this cass that Ed Vaught and Dﬁminguez had droppsd cut of
school.

THE CDURT: What's your position?

MRE. HARVEY: UWsll, with respect to Domingusz the
testimony wasn’t reslly directed at him. But as far as Ed
Vaught, it goss to whether or not she was still having
contacts with him.in 1879 at the time of the spill.

MR. CARR: She_nbvinuslg could not have had any
contact with Vaught, that’s what sha was sayging.

THE COURT: I agree with the ohjection. I'm
striking it. Where is your next ogbjsction?

MR. HARVEY: That’s through 1lines B37

THE COURT: Yes.
MR. CARE: Ths naxt one is on pags 25, your Honor,
lins 18 over ta page 30. Over to page 30, I don't see

where any of that ~— ove to pape 30, linme 1. Most of this
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is Hagen's cross examination, I believe, isn’t it, or is it

all®

MR. HARVEY: Yeas,

THE COURT: I think it is. You'rs not going to
read thatf?

MR. CARR: That'’s corrsct, your Honor.

THE COURT: Do you have any objections to
anything, or are you going to read that? She just startead
cross examining the paga before.

MR. HARVEY: The only thing I would want to read
on the cross examination -~ I takes it Mr. Carr is not going
to read any of the cross sxamination.

MR. CARR: VYes, we’'re rsading the cross
examination.

THE COURT: From page 25, lina 19 to tha end of

the deposition he's not. Up to that point he is. 8he

started the page bsfore.

MR. HARVEY: Okay. We would then offer, I guess,
page 85, lins 18 ﬁhruugh page 26, line 7. It goss to
backgrond, length of time at Sunnydale. Thers's na
objection ta it. He’s Just not going to read it.

THE COURT: Do you have any objaction to that?

MR, CARR: I don’'t care, Judge. It doesn’t have

to do with anything, but iF they want to read it,




10
11
IS
13
14
15
IB
17
IB
19
SO
Si
SS
S3

S4

133

THE CDURT: Okay. Wes’1l 1Bava it in. Any other
objections?

MR. HARUEY: No, me won’t offer anything passed
line 7 on page SB.

THE COURT: Okay. All right. I did read the last
two depositions. Embree, do you have EmbrBS?

MR. CARR: Yes. Page 15, line 16 to line 21.

THE COURT: Ue>e been through that before too,
comment on other people’s —

MR. NASSIF: Right.

THE COURT: 1’1l incorpoate what each of you have

argued on that. |1°m striking It.
MR. HARUEY: Could I add to that objection, or to

our response?

MR. CARR: Sure, you can add to my objection
anytime you want.

HR. HARUEY: Not to your abjection, but to our
response to your objection. I would direct the Court’s
attention to the case of Darrough v. White Motor Companu .

THE CDURT: Do you have a copy of it?

HR. HARUEY: 74 111.App.3d 560, 30 Il Dec.

THE COURT: 5BO.

MR. HARUEY: |I*ve got those, where the defendant

BntBrBd into evidence thB absence of iInjuries in a similar
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situation, and it was held to be admissible. It’s owr
position that logicelly a proof of, as the Court said, proof
of -- lst's sas -- the non-existence of proof of an injury
during a period of similar exposure would bhe ralsvant,

MR. CARR: Ws never said it wasn’t, Counsel,

MR. NASSIF: 1t only applies to people testifuying

about somebody else.

MR, HARVEY: And a parson who is in a position to
observe somsgone who is in 8 similarly situvated condition
would have the knowledge that would bs pertinent to .
expressing their npininn as to ths health of tha simlarly
gituated individual, whether or not it be a plaintiff in the
case.

THE COURT: I think that’s heen argued befors. I
don't remamber if this case has been cited. I will lock at
it this avening. IFf I've changed my mind, I will let you
know snd we can argue it Futhar., But at this point in time
I think the point itsalf has besn argued befors.

MR. HARUVEY: Okay.

THE COURT: It would, therefors, be incorporated.
But I will look at the case tonight. If there’s any change
I'11l let you know in the marning.

Any other ohjsctions?

MR. CARR: On page 16, lins 6 and 7, referring to
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Matthaw.
THE CDOURT: Sams type of thing. If 1 have any

change, 1’11l let you know in tha morning.

MR. CARR: UOn this ons we don’t in?end to read the
cross. That's all. We Just don’t intend to read the cross,
and the raedirect would ba their thing to read if they want

to read it.

THE COURT: DOQkay. Do ygou have any objectiaons to
anuthing, or ars you going to read it?

MR. HARVEY: UWs would read the cross up to pags
18, line 3, but nat the redirsct or anything passed that.

MR. CRRR: Well, if they’re going to read part of
it, Judpgs, we will read the rest of it thesn.

THE COURT: QOkay.

MR. HARVEY: In that case, we'll read the

raedirect. -

THE COURT: Now lopking at the whole dseposition,
does anyone have any cbjections to anything else? Fine.
I £think the next is Kelli Evans.

MR. CARR: Page 13, lins @5 over tao page 14, line

ig.
THE COURT: 0Okay. I think we've bhsan through

these before too. 1'll incorposts what sveryons said and

I'm striking it. Any other objections?
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MR. CARR: Papge 15, line 12 to lins 18 on that

samg pags.

THE COURT: Same ruling. UWe've been through this
befors a number of timas.

MR. NASSIF: How fFar on line 167

THE COURT: Through line 186.

MR. CARR: Just Four lines there. Page 165, line 9

through lina 14.
THE COURT: Same thing, I’'ll incorporate the

arguments and striks it.

MR. CARR: Page 17, line 3 to line 12.

MR. NASSIF: Can you held on just a sscond? Are
you leaving in the question on page 18, "Doss she sasm to
give a positive or enthusiestic attituda?” Ling B, page 185,
the answer is yss.

MR. CARR: VYss.

MR. NASSIF: She can rspart on that, but you're
ohjscting to people that indicate that they're fussy aor
short tempered or saomsthing elss?

THE COURT: They were diffsrent grounds, Counsel.

MR. NASSIF: Okay.

THE COURT: That sama ruling as befors. 1’1l
incorporate the arguments on it.

MR. CARR: 18, lines B, 8 and 10,




10

11

12

13

14

15

16

17

i

18

20

21

ee

23

24

137

THE COURT: Seme ruling, incorporate it.

MR. CARR: 18, lines 17 ogver to page 20, line 12.

THE COURT: UWs’ve bssn through this a number of
times, sama ruling. I°’ll incorporate all argumsnts.

MR. CARR: Page 21, line 21 toc pags 22, line 7.

THE COURT: We've been through this, same ruling

and 1’11 incorporate all arguments.

MR. CARR: Page 22, line 1B through page 18, line

~

MR. HARVEY: UWait a minute. Pagse éE, line 18
through ~-

THE COURT: Line 1B,

MR. HARVEY: 1B through ~—

MR. CARR: Page 23.

THE COURT: Line 4.

MR. CARR: I've got line 10.

THE COURT: Yes.

MR. HARVEY: I would respand, I daon't baiisvs
we've addressed the issua on page 22, line 1B through lins
23. This is a physical sducation tsacher whose background
or training in physical education, and, in Fact, her dutiss
and responsibilitiss as a physical education instructaor
require her to observe the physical activities of thosa

students who are charged under her care and supervision.
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Jessica White is one of those students who is
charged undar har cﬁra and supervision, Shs has an
opportunity to observe, and, in fact, is trained and has &
duty to report on thoss things, so it can bs determined
whether or not the student should receive a propsr grade, or
is conducting herself at tha same level of activity and
skill as the other students who ars at her age level. Ona
of the problems -— I'm sarry, Robin,

MR. CARR: It says here Jesse, is what I’'ve got.

MR. ﬁﬁRUEY: The analopgy is to Jesse. She's a
little more passive than Jessica.

MR. CARR: All right. 1I see it,

THE COURT: Okay. Were you done?

MR. HARVEY: Yas.

THE COURT: Do you have anything to add?

MR. CARR: 0One respanse to thset, Judge, is that I
don’'t know that ws ever supgsested that she doesn’t have —-
that she is sarth bound, or that shs has no hand/sus
coordination. 7This is supggssting an illness that we don’t
claim that she’'s had.

MR, NASSIF: Fingsr and hand discomfort.

MR. HARVEY: She has finﬁar and hand discomfort.
So I believe that would affect her hand-to-sye coordinatian,

or could very well affesct it, in playing games such as
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vollayball, or the othsr games she describes in hére.
Peripheral neuropathy I believe is one of the things that's
commonly raissd, howsver, it may b=a characterized. I think
some abnormalities waere reported by Or. Carnow with respect
to Robin.

MR. CARR: That she had no hand-to-sus
cncrdinafiun, we never claimed that.

MR. HARUVEY: You may not have claimed hand-to-sye
coordination.

MR. CARR: That’s what you'’re asking, though.

MR. HARVEY: The claim that was made with hsr
wauld be Finger and hand pain over something that would -~
this would bs ths obhjective observation that would tend to
rebut tha complaint. Sha couldn't very well testify that
Robin Bowen didn’'t have Finger and hand discomfort or pain
aother than —- you’d certainly ebjsct to that;, on the basis
that she wouldn’t know it. - Ws would say that the lack of
any complaint would indicate that she didn't havse it. But
shae could testify to the objective observation of no
impairment.

MR. CARR: She's already testified that she’'s ablse
to participate in physical activities. She doss fine. A
littla more passivae, My objection to this question is that

you are suggesting that she showld have that problsm, by
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asking doss shs have no hand-to-eye coordination. That's

impraper to suggsst that, unless you know that we have
claimed that she has no -~ that she has cleimed that she has
no hand-to-aye coordination, or, in fFact, being earth bound.
That's what I'm guarreling with in this guestion.

THE COURT: I'm sustaining the ohjection to it on
the grounds that were argued. I thought ws had gone through
this before, but on the grounds that have been argusd this
afternoon. 1 am sustaining it.

MR. CARR: Pags 23, line 15 and a halfl.

MR. HARVEY: Excuse ms Just 2 second.

MR. CARR: 1S and a half through ——

THE COURT: Whare 1 have noticed that tupe of
thing.

MR. CARR: Yes. But not with Robhin.

THE COURT: He's starting at 15 and a halfF. I

have noticsd that type of thing.

MR. CARR: Down to line 82. Tho same reason I’ve

givean hefors.

THE COURT: We’ve heen through that a hundred
|

times. 1’11 sustain the objsction.

MR. HARVEY: IF I could make an OFFfer of Proof on
that one, your Honor. Robin -~ or an offer of relevancy.

In any svent, Robin Baowen in her testimony -~ actualy it was




10

11

i

13

14

15

1B

17

ig

15

20

21

ee

£3

24

141

her mother'’s testimony in her bshalf, testified that she had
persistent colds and fevers, and I heliave a chranic cough,
a problem with a persistent cough. That'’'s on pagss 170
through 72 of the trial transcript of Octoher %, 1884%. If
you hed a persistant cough, there’s certainly nobody better
gqualifised or somehody in a better position to observe this.

MR. CARR: I agres that what you say is correct. 1
daon’t have the transcript with mas. Based wpon your
recommeandation that her mother testified that way at a
ralsvant point in time while she was in schoal with this
teacher, I have to check the transcript. I assums Robin
Bowen had a persistent cough.

THE COURT: Why don’t you check that point, I°ll
resarva ruling on it. Tell me tomorrow morning. Okay.,

MR. CARR: 0On the sams page, line 25, running over
to page 25, line 11. Basically all of page 24 and half of

5.
THE COURT: I think we’'ve gone over this typs of

thing.

MR. HARVEY: I guess ! again would offer, she
complains of a rash or unusual skin condition, and the
tesacher -- shae makes that complaint to Oc. Carnow as well,
stated on January 10th of this ysar, on page 154% that she

had a very active rash for somecn2 who was so young,
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inferring that it-wass rslated to the spill, and Nz. Evans
hera testifiss that if it was something that would stand out

she was sure she would notice it.

MR. CARR: You're asking white patches or
discoloration.

MR. HARVEY: Rash would be discoloration.

MR. CARR: Would not. I don’'t consider & rash —-—
if 1 meant = rash, I’d say rash. 1 don't say discoloraion.

Discoloration would ba likse a bruise.

THE COURT: I'm sustaining ths objectian.
Anything slsaT

MR. HARUVEY: On page 23, Just for clarifiecation,
you’'ve raserved ruling oﬁ lines 11 through 217

MR. CARR: No. I'm nat objecting to 11 through 1B
and a gquartsr.,

THE COURT: Whars it starts I have naticed, down
through line 22, I'm ressrving ruling on it while the
transcript is checked. Okauy. &ny other objections?

MR. CARR: Yes, your Honor. Did you rule out all
of 247

THE COURT: Right.

, MR, CARR: Page 27 than, lins B, to lins 20,

THE CDURT: Through line 207

MR. CARR: Yes. Pags 7.
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THE COURTI: That dossn’t make any senss at all.
That goes out. Any other abjsctions? |

MR. CARR: Page 29, line 1B to page 30, line 13.

THE COURT: I think this is the tupe of thing

we’ve gone through before too.

MR. HARVEY: If 1 could stats something for the

record,
THE COURT: Sure.

MR. HARVEY: 0One of the problsms that'’s reportsad
in Dr. Carnow's report, and his testimomy is also directed
at this an February 21, is that Debbis Rush was fFatipusd, 1
helieve it was in the afterncon whsn her fatigus was most
prevalent, according to her or her mothsr. And that was, as
you can tall from the way the guestion was phrased, that’s
why it was phrased that way. It was in specific rebuttls to
a specific complaint that we anticipated would be placed
bafore this Jjury through Dr. Carnow’s report.

MR. CARR: If uou’ra repraessnting that, Counsel, I
certainly will withdraw my objection to it.

THE COURT: That's that First qusstion and ansuer
than?

MR. CARR: Yes, an page Z93.

THE COURT: DOkay. 0Objectian is withdrcauwn,

MR. HARVEY: With the colds, Dr. Carnow testifisd
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tha Debbie had colds once or twice a month., On page 58 of

his Fehruary 21 testimony. The gquestion and answer on page
30, 1line 1 through 4, "Have you ever sasn har exhibit ths
symptoms of somecne with a cold or runny nose?” Shs said,
»1 can’t raeamambsr. ﬁothing real noticesbls, or I’m sure 1

would really rememhecr that.”

MR. NASSIF: It starts on page 29, line 23 at the

bottom.
MR. HARVEY: Right, ths rebuttle to that hegins on
lins 23, Again her sxposurs to this parson is on a three

times a wesk basis, doing activities where a cold would be

likely to manifest itsselFf.

MR. CARR: UWhat’'s the testimony about Dsbhis Rush,
that she had colds all ths timeT

MR. NASSIF: Colds ponce or twice a month, and

occasional sore threoats with colds,

MR. CARR: I’ll withdraw ths abjection to 1
through 4 on page 30. She’s never complained to anybody, we
havan't suggaested that shs needs to complain to anybody.

MR. HARUEY: I don’t think it would hardly be
unusual, if somebady has a cold ar congssted to complain to

her P.E. teacher, sspecially given the nature of the

activities,.

THE COURT: Not nscessariluy. 1've rulsd on that
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hefore. I don't think that'’'s nscessarily trus. The

objection is sustained on that. .

|
MR. HARVEY: On lines 23 through 25 on paga 287

THE COURT: Right. !

MR. HARVEY: It’'s withdrawn on linss 18 through

21.
THE COURT: 1 through % on page 30.

MR. HARUVEY: The objection is still made --

MR, CARR: B through 13 i{s now the remaining part
the Judgs has stricken.

THE COURT: I thought it was S.

MR. CARR: I'm sorry, 5. I°’'m sorry, Judgea.

THE COURT: @Any other objsctionsT?

MR. CARR: Page 31, line 1&;

MR. HARUVEY: Again on the recard, on the
headaches, she complained of having headachas all the time.
Barbara Rush did, when she testified on Osbbie’s bsghalf. On
page 104 throgh 108 of the November 13 transcript. Dr.
Larnow also testified that there was a suymptom that Bebbis‘
was having problems with on February 21, papgs 6.

MR. CARR: It doesn’t mesan she should coma
complaining to psaple of hesadaches.

MR. HARVEY: There's also visible maniFestations

of a headache that a littls pgirl would be liksly to make.
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MR. CARR: Who says soT

MR. NASSIF: My six year old daughter, among
others.

MR. HARVEY: My three year old daughter.

THE COURT: Well, my 12 year old walked around
with a8 broken arm for two days.

MR. NASSIF: It wasn’t a hsadache, Judgs, on page
30, line B, have you sver seen her standing off toc the side
rubbing her forensad, making a face like she uwas in pain.
Onca again, if a parson has a headache, it's pretty tough to
go through physical education class. She saus no, this is
all I've noticed, the hand te the side when she runs.

THE COURY: We've bsen through this a lot, 1
don’t think that the position here makes this argument. 1
would incorporate tha arguments that youw made bsfore, both

sides, and make the same ruling. I don’t think it should bs

rgad.
MR. CARR: 0On page 31, Judge, line 14 to line 18.
MR. HARVEY: On the same grounds of ralavancy?
THE COURT: The same grounds of ralsvancy.
MR, NASSIF: Your Honor, there’s testimony by her
mother that sha has frequsnt stomach aches, as I recollect.

Have you sver sean her holding the front of her stomach,

doubled over?
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MR. CARR: Is that what you do when youw have a
stomach ache, uyou hald the front of your stomach and double
over? It's news to me. It’'s 8 sugpgestive guestion,

MR. NASSIF: For a little kid.

MR. CARR: There’s no avidence that she ever did
hold the Front of har stomach, or we =ver claimed that she
held the front of har stomach, or doubled over forward,

MR. HARVEY: All these things, the hseadaches, or
tha stomach pains, or whatever, they’'ce objectiva
maniFastations that one might associate with that type of
injury, or that illness if it in Fact existed. At the every
least, it would 2llow a reasonable parson to guage the
ssverity with which this person is supposedly afflicted with
thesae things. Did she have a stomach achs, well, not anough
For her to do anything that one might do when they really

have that problem.

THE COURT: 0Okay. I disagres. My ruling is on
the basis we've gone through this kefore. There is no
relevancy. This is such a nsbulous, non—-objsctive, multiple
interpretation type of matter. It has virtwally no
probative valus. It is not relevant. And there’s no reason
to 1st it be in here in an evidence deposition. The

objection is sustainsd.

MR, CARR: On that same pagse, Judgs, lins 23, ove
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to page 32, ling 6.

THE COURT: 1I'll incorporate —-

MR, HARVEY: For the record she did testify -~ her
mother testified and Dr. Carnow both testifisd as to her
having Freguent sar infections. Thse mother on 11-13-84,
page 112, Nausea and queasiness wsre testified to by Or.
Carnow on February 21, pege 57, and the sar infsctions on

page S6 on the sams dey. Claimed that they occurred

monthly.
MR. CARR: Whathar she did or did not has got

nothing to do with her complaints. Not obligated to

complain to anyhody.

THE COURT: Objection is sustained. Any other

pbhjectionsT
MR. CARR: 0On page 33, line 25 over ta page 35,

lina 1B.

MR. HARUVEY: With respect to the -- we’ll stand on
our other objections., But with regspect —— ws’ll stand on

ocur objections,

THE COURT: Same ruling. It's out.

MR. CARR: Page 36, lins 8. 1l withdraw that line
S, and make it line 12. QOver to page 37, line 17.

THE CDURT: Ws’ve been through all this, haven’'t

we?
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MR. HARVEY: Well, this is Julis Kemner we’'ra
talking about hars.

MR. NASSIF: We’'ve covered all that stuff, Ed.

THE COURT: I think we havs.

MR. HARVEY: The ohsaervation on the rash, that is
a question that goes to the obsarvation. 1In the trial Joycs
Kemner testifFied that she had sczema. That was tha main

point, it would be relevant to that.

THE COURT: 1I'm sustaining the objection. Lst's

take a short break and then we’ll go back to this.

(Shart recsss.)

THE COURT: I have read this Darrcguagab v. Whits

Motar Companuy, and I disagree with your interpratation of
it. .1 am going to sustain the position that ! took befora.
The Appallate Court very strictly construsd the quastion,
and I don’'t think it’'s really on point with this, whan thay
gsaid, The qusstion of whsther, in defense of a chargs of
strict liability defective product bassd on defective
design, a manuFacturer may show svidencs of naonoccurrence of
injury from similar products, stating that that question had
not besn directly decided in Illinois.

They cits immediately after that Libsrty Mutual on
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the proposition that I think is mors in kesping with this
case. They state genarally that it's a gusstion of
discretion For the Court, and in the exerciss of my
discretion, in view af the various Factors of sxpasurs,
amounts, individual variabilities as to rsactions, and a lot
of othar Factors which hava besn gone intoc hundrads of times
in this case, and in tha'axercisa of my discrstion, I don’t
think that it’s relavant. Soc I am taking the sams position
that I did before as Far as the othar person invalved. I’'ve
taken that cansistently on other grounds also. [ would

incorporats those other grounds as the basis for my ruling

also.
| I think tha last gn2 we had done was up to line 17
on page 37.

MR. CARR: Pags 37, line 23 to pags 38, linas 7.

THE COURT: We've gone through this in a lot of

thesas dapasitions,

MR. NASSIF: But, Judge, the thing asbout sitting
out, having to do with did she miss your class a lot. 1
don't remsmbear thag as heing something that ws said was
excludeable., It's @ phys. sd. tsacher.

THE COURT: I disasgree. I think it has hesen

covared.

MR, HARUEY: It expleins what’s on line 18 through
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22 whers the guestion is have you ever rasceived a2 note from
her parants asking her to sit or stand owutdoors. The
response was there was one occasion. Then that is clerified
in line 23 to 85 to show that this wasn’t a regular
occurrence, It was a one time svent.

MR, CARR: I got one note ona time. That's as
specific as you can get. She may have missed a class. ©GShe
had gons once to the doctor, she may have missed a class for
that. That dossn’t make you anything except a grasat
attempter.

MR. HARVEY: The gquestion on 23, if ths one stays
in, the other shﬁuld top, to sxplein that, Well, there’'s
ons times where she had a cold and another tims she went to a
doctor, lsaves ona --

MR. CARR: The question suggssts that sha should
be a regular sitter-outer, and we haven’t argued that at

all.

MR, HARVEY: I havan’t suggested that she's more®

suscaptible to colds.

MR. CARR: All kinds of people have colds and go

to schopnl. You’re suggssting here that she should be a

I
regular sitter-outer.

MR, HARVEY: Ths point is that there was one tims

when she had a cold and her mother did ask her to sit out.
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MR. CARR: Right.

MR. HARUEY: There was a time when shs went to a
doctor. The fact that she had a cold and she had to sit out
ance indicates by not being a regular sittsr—outer,
indicetes that if sha did have this cold on one occasion
where she did sit cut, the rest of the time she didn’t would
go to the variation of that.

THE COURT: I’'m adopting thes ruling that I made
before. 1'l1l takz them over the objections, arguments that
were made banrer

MR. CARR: The next one waould be on page 45, line
11 to line 18,

MR. HARVEY: Our response to that, uour Honor, is
that if that is going to come ocut, which we don’t think it
should, then also the material on line 7 through 10 should
beg remaoved, because it’'s the sama sort of thing, IF it’s
not relsvant on the one hand, it’s not relevant on the
nther. If we’rs going to lsave the matsrial, line 7 through
10 on page 45 in, we certainly ought to leave 11 through 15
im to axplain it and put it in context with respect to the
plaintiffg in this casae. UWe've taken out all material ahout
notes.

MR. CARR: 0Okay. The two of the girls were not -—-

you may be right. The notes from tha two girls ware not
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connected with any of the onas being asked about,

MR. HARVEY: VYes, they were. I takes that back.

MR. CARR: UWell, then --

MR. NASSIF: No, no, no notes from any parents of
any éf the children you've just spoken about.

MR. HARVEY: You’'re right.

MR. NASSIF: It doesn’t have anything to do with
tha kids that she testifisd about that are plaintiffs in

this casas.

THE COURT: Wa’ll take it all out then, 7 through
15,

MR. CARR: No, they’'re two different things. One
is to be sxcused from P.E., from physical activity, and P.E.
class, short parinds of time. The naxt guestion, lins 11 is
from doctors regarding sny of those children suggesting that
they shouldn’'t go outside., That’'s in a different point,

MR. HARVEY: Well, your Honor, the point that's
raised is that the activity and P.E. of going cutside one
way or the other, it's still a note from the parent. IF

it’s irrelevant on the one hand, it ought to be irrelsvant

on the other.
MR, CARR: I dan’'t Follow you,
MR. NASSIF: Your Honor, I don’t think those —-

MR. CARR: Sha had a doctor'’s nots about a kidnasy
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problem. They rsferred to that. I think msarlier on.
MR. NASSIF: Les Kemner, or somsbody slse,
mentioned another note. That’s a gusstion about the two

notes refer to —~—

THE COURT: 0Okay. Rush is aon page 44. UWhesrse is

the other one?

~

MR. CARR: On 37,

THE COURT: 0Okay. I stand corrected. I’'ll strike
11 through 15. 1'll leave the other part in. It does
relate to that. Any ather objectionsT

MR. CARR: Na, uour Honor, that’s all I have.

THE COURT: Do you have any objsctionsT

MR. CARR: Ue don’t intend to read any of the
cross sxamination,

MR. HARVEY: Wa do, your Honor,

THE CDURT: All right. Fine. Do you have any

ohjections to any of it?

MR. HARVEY: Ws don’'t intend to read any of the

cross by Mr. Wooler.

THE COURT: I think I struck it all out. No, I'm
sorry, I didn't, That one guestion.

MR, CARR: Well, ws won’'t read 7 through 10 if
you’re not going te read it anyuway.

MR. HARVEY: Okay.
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THE COURT: So it's all out again.

MR. HARUVEY: Mr. Wooler’s is all out.

THE COURT: Do you hava any obj)sctions to anything
that's laft in?

MR. HARUVEY: We would regad --

THE COURT: I'm assuming you'rs reading svarything
slss. Do yo have any objsctions to anuthing?

MR. HARVEY: The resson I state that is Mr. Wooler
took her up on cross again., I would read his cross on page
49,

THE COURT: 0Okay. Fina, Do you have any
phjections to anygthing that you intend to read?

MR. HARVEY: No, uyour Haonor.

THE COURT: Fine. BGreat. Next would bs Mable
Grey.

MR. CARR: UWe move to striks everything from line
& through thae end of the deposition.

MR. HARVEY: What paps?

MR. CARR: Page S. Except the parts on pags 3,
line 1B to page 10, lins 2.

THE COURT: Well, I think in visw of my prior
rulings, I ought to strike it all. I'm going to incorporate
all of the objections, and I think that part, on tha basis

of my pricor rulings I think it should be stricken also.
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HARVEY: Which part?

COURT: All of it will be stricken, including
he wants left in.

CARR: It's Fine with me to striks it.

COURT: In view of my prior rulings.

HARVEY: Noboady is objiscting to it, your

COURT: Hs wanted it 1sft in.

CARR: All I'm saying is it’'s not

COURT: 1 thought you were objecting to it.
HARVEY: No, we want to rsad the whole thing.

CARR: I think it’s propsr, because they said

this person says she was terribly Fatipued all the tims and

had lots of back problems.

THE
I'll leave it
MR,
it’s proper.
THE
MR.
THE

then.

MR.

COURT: Well, if no one is objecting to it,

in then.

CARR: I won’'t object to it, beceusa I think
COURT: Are gﬁu,cbjscting to it7?
HARVEY: No, ws’re offesring it.

COURT: Fina. All right. 1 got confused

HARVEY: Um would make the same record that ue




10

11

12

13

14

15

16

17

iB

18

20

21

a

23

24

157

made with respect to Edith Daniels’ deposition on ths
irritability and the short temperedness, sexcept the woman
went into it in considersble mora deteil, sven gresater than
Edith-nanisls did, as to the specifics and the
characterization of Miss Jennings vitriolic nature, or short
tempered, irritable disposition, and all thaese things are
items that have appeared in court before the jury. They're

relevant For that reason.

THE COURT: Same ruling as before, again. UWhoever

characterized it as garhage wasn't Far off.

MR. NASSIF: Are youd striking sverything, your

HonorT

THE CDURT: Np, no one is objecting to that ons

part,

!

MR. NASSIF: I mean everything other than --

THE COURT: Evesruthing other than that.

MR. NASSIF: Your Honor, what about the part about
her seeing &8 psychiatrist?

THE COURT: PardonT What page?

MR, NASSIF: Page 10, your Honor, Begins on pape
10, carries to the bottom of pags 10.

THE CDURT: Bottom of pags 107

MR. CARR: What's that got to do with anything?

THE COURT: It dossn’t have anything to do with
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MR. CARR: Just bscause most psychiatrists have
mental problems. If you want to be a psychiatrist that's
gvidence of a mantal problem. You may be right. .

MR. NASSIF: I didn’t say that.

MR. CARR: Na, but gyou may be right.

MR, NASSIF: I'm just saying soms strangs things
are sometimes indicative --

MR. CARR: This is really great, she was one of
the meansest people I have sver known, and I’'ve worked faor
the public For 40 years, and with lots of people, but I've
never seen one that was a mean as she is.

MR. NASSIF: Wait a minute. What about her

smoking?
MR. HARVEY: Pagse 13.
MR. CARR: Is thera an issue on smoking?
MR. NASSIF: Excessivs smoking can cause
~ headachss.

MR. CARR: Is thers an issus? Did wse aver deny —-

MR, NASSIF: Yes, uou did.

MR. HARUEY: She dossn’'t say --

MR. NASSIF: No, na. During her testimony, as I
racall, she said she smoked and there was an issus regacding

the dsgrese, that she smpked, and I can’t give you a
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That could have been anywhere in

THE COURT: She did admit at one time she did smoke

an awful Ilot. I don’t think that’s an issue. I think the

question was what she had cut back to.

MR. NASSIF:

not — yes. How long that had persisted. I thought

There was a question of whether or

she

indicated — she sort of downplayed i1t, your Honor, as |

recollect.

THE COURT:

There was some fight as to how much

she was still smoking.

MR. NASSIF: Right.

THE COURT:

to her having at one point in time smoked an awful

I don’t think there was any issue as

don™t think that was an issue at all.

MR. HARUEY: With respect to both witnesses

remarks as to her apparent passion for going after monBy,

lot.

which would be relevant to any secondary gain that there

might be in bringing this lawsuit.

MR. CARR:

evidence i1n on, Counsel.

character tha way.

That’s not an issue that you can put

That’s character assassination.

You cannot get at somebody’s

The
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nsxt one —

THE COURT: Regina Jasper.

HR. CARR : Page 6, line 16 to 25. On the subject
7, B, 9 10and 11 - 6, 7, 8, 9, 10, and 11, all that
business about them buying a house.

THE COURT: Until where on 117

HR. CARR: All of 11, page 12, line 1 and 2.
Okay. Over to page 12, line 2 is the best way to put it.

THE COURT: Okay. So 6, linB 16 throgh 12, [1inB
27?

MR. CARR: On page 6 over to pagB 12, line 1 and

MR. NASSIF: Are you objecting to that as
irrelevant?

MR. CARR: Indeed we are.

fIR. HARUEY: Our position, 1 think, would be Bill
Kemner has put his property damage, and the relative
property damage in Sturgeon, or the unwillingness of a
contractor or anybody else to build In Sturgeon because of
the effect of the spill diluting the property values and
making 1t a less attractive place to live.

HBre’s a person who moved into Sturgeon in April
of *79 1mmediately after the spill, while the clean-up was

still going on, and bought a place Just a block off the
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railroad tracks on East Davis Street, having shopped around
and Fully aware of the spill, and went in and sold her haouse
later in 1983 for a substantial profit. She bought it in
'79 For $19,500 and sold it in '83 fFor 26,500, showing an

increase in property valus, in the market valus of har hame.

In the very town where Bill Kemner is claiming his property
is worth less.

MR. NASSIF: A portion of his property.

MR. CARR: I don’t think it's probative of
anything, the fact that somebody bought & house or scld a
houss doss not rsflect on the markst value of Bill Kemnasr's
pasturs land. We haven't even put it in as a valus for
subdividing, although that’s ons aspsct of it.

MR. NASSIF: Sure, you did, Rex. You put in

avidence that the fact that some contractor wanted to

develop it or somsthing.

MR. CARR: Did not put on any evidance as to the
valus ofF that. We are not claiming valus on the subdividad
property.

MR. NASSIF: But youw are saying that a subdiviﬁar
~-- well, okay. You didn’'t put that on as your evidencs of
the praoperty, howsver, you did bring that as a lost
opportunity. It was put into svidsenca.

THE COURT: I believe that's cerrect.
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MR. NASSIF: Haere is an sxample of a situation
where sn opportunity was very good, despite being a block
fFrom the railroad tracks,

THE COURT: I don’t think it's probativa. I think
we've gone through this befors, but regardlaess of whaether we
have or nokt, thaqa arse so many touch stonass you have to
handle as far és cnmparablés. There is nothing here that
makes this probative. In no way does it comply with
anything.

MR. HARUEY: Through page wheara?

) THE COURT: Page 12, line 2.

MR. HARVEY: I don’t think you wantad to go that
far, do you, Mr, Carc? Stérting on page B, linae 5, that's
whera the decision to buy 8 house and ths property value
tastimony ends. Beginning on page B8 we get into the
testimoy where you haven’t objected to and we left out, .
whers shs lived, where she went in Sturgeson.

MR. CARR: Well, if yow’ra usgsing that fFor the
purpose of subsequent questions about heslth, that's

perfactly all right.
MR. HARUEY: That's sxactluy what it’s used for.
THE ECOURT: There is some stuff in hsrs about
values on page 10, valuss of finmancing.

MR. HARVEY: UWs skip back into that.
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'THE COURT: All right. Okey. Let’s go to page 8
through line 8, and then wa can read from line 3.

ﬂR. CARR: On page B whai linse did you say?

THE COURT: Start aon lins 9. That'’s where they
marked the map so that she can show whare she lives,. On
the last line of that, start gstting into property values
again. Line 25 would have to go out on page S. On page 10,
all of page 10, all o pags 11, and the first twso lines of
page 12 will all go out.

MR. CARR: To recap now, Judgs.

THE COURT: Everything will go out except on papge
B, line 8 through page 9, lins 24. That’s the only part
that doesn’t deal with praoperty value.

MR. CARR: Okay.

THE COURT: Any other objections?

MR. CARR: Papge 16, lins 5 to 25.

MR. KARVEY: 0Our rasponse would bé ~— This is a
child who wouldn’t be in a position to testify For herself,
Just as the plaintiFfs have testified. The plaintiffs’
parents have testified to the hsalth of thair children, this
waman ought to be allowed to testify to the health of her
child, as samsthing she would readily observa. Thae child is
unahle to testify as to her own hsalth, that’s why the

plaintiffs testified to the health of thair children.
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MR. CARR: This is not a doctor here that you're

asking the question if they developed any health problem.

MR. HARVEY: Neither were the mothers of the
plaintifFs.

MR. CARR: Did you ask her what problems sha’s
had. What problems -- something that could be that she
could diagnose. But none of our people diagnossd anything.

MR. HARVEY: Well, but they would state -- the
quastion you would pase would be almost identical. What
hsalth problems have any of you had, or has your daughtar
had, Mrs. PlaintifFf, since the time of the spill, and thsy
would go on and expound to tha problems.

MR. NASSIF: You alsa had ths mother compars their
health bafore snd after the spill,

MR. HARVEY: That’s exactly what we did heres.

MR. CARR: Carrect me if I’m wrong, but hasn’t the
Court stricken these questions like this in the past?

THE COURT: I have on all the othsr dapositions,

MR. CARR: All right. We’ll stand by that, Judge.
I Forgst all the reasons we had now. \

MR. NASSIF: Your Honor, I don’t know if all --
what the resasons wasre when you struck thsse before, but I

don’t recall right now iF they were worded differently from

these questions or not.
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THE COURT: I think they were prstty much the same, .
Fell into a prstty consistent pattern,

MR. CARR: Your Honor, thé PlaintifFfs have
obvicusly besn able to testify sbout their children to
gusstions identical to what these gquestions are. A mothsr
would know ifF her child has sxperienced health problems
simply from the fact that she would bs the one taking the
child tao the doctor. These Plaintiffs have talked
repeatedly, testifid repaatsdlg‘about taking their chilran
to doctors and what the doctors told them.

MR. HARVEY: Ewven in instancess when, like with
Timothy Bowsn, when Carol Bowen testifiad sbout his hsalth,
muscle aches and alleged pains, saﬁs of thess children
testifid for themsslvas, hut the mother wguld alwaus be ths
on to expound upon it.

THE COURT: Any Furthsr argumeant?

MR. CARR: Np, Judgs.

THE COURT: It's out. Any other objectionsT

MR. CARR: Page 17, limss 1 to 17. I really don’t
mind -— wall, it’s got no relevance. It could have. UWe'll
Just ohject to 1 to 4, your Honor.

THE COURT: It will be the same on that. Any

other ohjections?

MR. CARR: Page 19, lines 4 to 25. And all of
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MR. HARUVEY:

THE COURT:

MR. CARR:

MR. HARVEY:

THE COURT:

MR. NASSIF:

objected to, all the

THE COURT:

MR, HARVEY:

THE COURT:
MR. CARR:

THE COURT:

MR. HARVEY:

eithsr, your Honor.
gither.
THE COURT:

ling 4.

MR. NASSIF:

MR. HARUEY:

THE COURT:

parts that are going

MR, HARVEY:

THE CDURT:
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Bown through line 21 on page 207

Yes, 22.

22,

I'm sorry.
I know it's confusing.

Entire page 20 is struck,

or is

way down to line 21 on page 217

Right.

Our position is the same,
Okay. 1I°'ll striks it.
We won’t read any crcss}

I'm starting on 22.

your Honor,

We don’t want to resd any crass

We won't read any of Mr. Axlerod

What about Wooler? Hs starts on 23,

No.

No.

Now do you have any obdection on the

to be read?

No.

Okay, Fine.
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MR. CARR: I don’t think there's any parts going
to be read.

MR. NASSIF: No, na.

THE COURT: pAnything else that’'s left?

MR. HARVEY: You mean the deposition as a whole®

THE COURT: Yes., Right.

MR. HARVEY: Yss, the deposition will end, I
guess-—-

THE COURT: Kennsth Rall.

MR. CARR: Okay. Page 10, line 285, over to one
half of the line on 1 on page 11. I just want to strike out
that part 1 wouldn't recommend him to angbody, and let the
answer stay, quots, he was there, but that'’'s all.

THE CDURT: Do you mind if I mark on your's?

MR. NASSIF: No, go ahead, Judge.

MR. CARR: The guestion is how do you know he was
an average worker. Well, he was thers, but that’s all.

HR. HARVEY: What’'s tha grounds Fuor your
ohjection?

MR. CARR: 1It’s character assasSinétinn. uncalled
for whether he would or would not recommsnd him to anybody.

MR. HARVEY: The question is whether or not he's a
good worker, that's his assessment of his work ability,

MR. CARR: His answer was he was just an average
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MR. HARVEY: How do you know that, I wouldn't
racammand him to anybody. That'’s charactarization of his
answer., Ha’s entitled to axpress it in those terms, whether
or not an employsr would recommsnd an employes to somebody
@lse is certainly thes manner in which they’d assess his work
ability.

THE COURT: I think I'll deny ths objection. I
think that's proper. You still have a servica lesttsr over
thers, =0 that sven makes it mors relsvant.

MR. NASSIF: BGood point, your Honor.

MR, CARR: 12, lines 22 to 25, and then all of --
all down to pags 1B, line al,.actuallg the only thing
apparently my notes indicate that we’re not objecting to is
line 22 on pape 12, over tnlpage 22, lines 1 to 20 on pags

/
i8.

THE COURT: I'm lost. Could you go through that

ons mere tima. ,

MR. HARVEY: You don’t want thast in thers about

f

him stsaling?

MR. CARR: That's correct. Tha only thing that wa

don’t object to.

THE COURT: 1In the rest of the deposition?

MR. CARR: VYes.
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THE CDURT: 1Is on pags 18, lines 1 to 207 ALl
right, that sounds good to me.

MR. NASSIF: Your Honor, just so you can focus on
it, would you focus on line 16, page 13, where he talks
about his employment beinpg terminated, asks him why. That
goes to his credibility. It goes to his balieveébilitg.

THE COURT: Page 1B, line 13.

MR. NASSIF: Page 13, line 156, your Honor.
Beginning there with why he terminated his smplouyment,

MR. CARR: That's a conviction without a trial,

Joseph,

MR. NASSIF: He’'s giving a reason For why he

terminated his smploymsnt. ‘

MR. CARR: UWgll, it might be relevant if we
claimed that he quit because he was sick or tirsd or
couldn’t do the wark. Psrhaps that, the only relevant thing

-— there’s nothing relevant sbout it at all.

THE COURT: UWe had a couple of instances of
offenses or potential offenses. Bidn’t ws go aover this one

too with this guy in Court?

MR. HARVEY: I don’t know, We had a bunch of tham

with the Vaughts.

MR. NASSIF: 1 think thecre was —— I think hs was

asked.,




10

11

i

13

1

s

16

17

8
19

£0

2l

es

23

o4

170

MR. CARR: There was a guy that was convicted of
something.

MR. HARVEY: Ed Vawght was convicted of somsthing.

THE COURT: A couplae of things, liks one of them
spant & night in jail for something. I think I barred
gverything that didn’t rasult in a conviction. 1IF I
remember correctly. I think one of them spant a night in
Jail or something, I think this one was in on it too on
testimony, oc attsmpted tastimony.

MR. HARVEY: We'rs not claiming that this is
impeachment by way of a Fslony ar anuthing like that, but
impsachment as to his tendancy to have a charactser trait

towards truthfulness or honesty, and there’'s a prior bad act

here.

MR. CARR: You thimk that’'s proper to do that? Do
you really think that’s proper to do that? That's the way
you’re going to impeach somebody’s credibility is to bring

in tha fect that an employer fired him For stesalingT Not

likely. Not likely. That isn’t ong of ths approved masthods
of attacking one’s craedibility.

MR. NASSIF: UWell, not all of it discusses his

stealing.

THE COURT: I hats to tell you, but your Xerox

machine is dead, the last few pages I can’t read.
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MR. CARR: Mine works.

THE COURT: From sbout 18 on 1 can:t read a thing.

MR, CARR: 18 is discussing being fired. Then
about the Families coma in. The Vaught Family comes in.
Thén the complaint about hsalth problems. BRid he ever
complain to you of headaches or stomach aches? DBidn’'t
requira any -— Ronald and Robert Vaught was threatening to
sue you hecause of emotionzl distress. #Any other member of

the family threaten to sue you For Firing Ronald and Robert?

No.

MR. NASSIF: Your Honor, uou can cut the stealing,
the stealing parts can coms right now, and the fact that he
was terminated. You didn’t have to say how did that came
about. Then go on to the next pags.

MR. CARR: I don’t think putting in that part
about he was terminated --

THE COURT: UWhat are you agrssing toT

MR. CARR: That he was terminated.

MR. NASSIF: Linpe 16 through 18 on pagse 13.

MR. CARR: There’s no problem with that.

THE COURT: 16 through 1B is okay.

MR. NASSIF: Then you go over —— then dyocu go over
to page 14 and it says, on line 13, your Honor, wera you ths

person that actually Fired him? Yeah. DOksy. What happened
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after you Fired him? That was it. And than there’s nothing
in thers ahout stealing.

THE COURT: Any problem with that?

MR. CARR: You’'ve got the fact in that he was
sventually terminated. I don’t think you need to put in, 1
ses no ralevance that you wesrs the person that asctually
fired him.

MR. NASSIF: We're not repeating it, becauss he
never said that he was the one that did it.

MR. CARR: What’s that got to do with anything?

MR. NASSIF: Because thsy all show up to talk ta
him. I want to lsave that part in thare as well.

MR, CARR: No. That’'s the only reason you want to
lgave that in there.

MR. NASSIF: They threaten to sus thes guy.

MR. CARR: UWhat issu® in this case is that
probative on? Well, five minutes have passed, and you
haven’'t thought about anuthing.

MR, NASSIF: I know something about time, five
minutes have not passed. Because I think bsfore I stick my
foot in my mouth, I don’t intend to be criticized as appossd
to some other people who don’t think before they put their

foot in their mouth,. Your Honor, I think it goes to this guy

has claimed he has had headaches and nawssea, and I think the
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fact that he has these employment problems can be and the
Fact that he Qot so irritated about being Fired that he got
his whole Family together to go out there is potentially —

MR. CARR: Lee the record show that he’s saying
this with one big grin on his Face.

HR. NASSIS: — 1is relevant on the issue oF the
causes oF his nausea, his vomiting, and his headaches. 1
mean he obviously got very upset about this thing, so upset
that he threatened to sue his Former employer.

HR. CARR: He didn’t, his Family did.

MR . NASSIF: It was because he was so upset he

couldn’t even get the words out oF his mouth.

CDiscussion held oFF the record.)

MR. NA9SIF: It goes to the issue, your Honor, of
the nausea, the headaches, the other things that Dr. Carnow
testiFied In terms oF Fatigue, depression.

THE CDURT: 1 don”t think i1t really does. I°m
going to sustain the objection, and also noting again as |
did beFore, suing an employer iIn Missouri 1is diFFerent than
suing an employer in Illinois, under that service letter
statute. I don’t think that service letter statute — |1

don’t think therB’s anything probative in it. As to the
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other things about chssrvations or potential obhservations,

we’ve gone through that a million timss.

MR. HARVEY: If I may, Just to add to the

-

probative --

THE COURT: Just one thing. What are we reading?
I know we're reading on page 13, line 16 through 18. Thera
was spmething 21se that uou didn’t objact to.

MR. 69RR: Lines 1 to 20 on page 18 is my notes.

THE CDURI: Okay. All right. 1 had lost it.

MR. HARVEY: ODn the issue that you Just rulsd on,
on the probative nature of it. |

THE COURT: And relevancy.

MR. HARVEY: Robert Vaught'’s trial testimony, and
Dr. Carnow’s trial testimoy both indicated that Raobsrt
Vaught's headaches and abdominal pain did ariss after the
termination of this employment. Somse of tha Vaughts, 1
believe it’s Robert -- some of them have tremors —-

THE COURT: Thay’vea all got tremors.

MR. HARVEY: 1 gusss they’ve gllesgsd they hava it,
that shows that this is the sort of thing that would have
some hearing on that.

THE COURT: I don’t think so. ARll the
circumstancas of that firing, if it had any marginal

probativs value like that, the nature of it so outweigh,
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there’s Just no gag I'm going to get it in, There are a feuw
parts of this that have not beasn objected to. Do youw have
any objections to any parts of that?

MR. HARVEY: I'm not sure if you've ruled on this
part or not, your Honor., Thars's several diffsrsnt subjscts
that were dealt with hare and one of them --

THE COURT: I said the other subjects we had gone
though bhsforea.

MR. HARVEY: Page 16, at tha bottom where hs
identifies --

THE COURT: What pagaf?

MR. HARVEY: Page 16 at the bottom, through page
17. This ties right in with the Follow-up gusstions that
Mr. Carr did not object to on page 18, linas 1 through 20, I
beliesve. This is where Ronald Vaught came in, Filled cut an
smployment application, guestionnaire. It’s an sxhibit and
the respongses that were teken on thera are admissions
against interest in this lawsuit. Qli the respaonsss wsre

there was nothing wrong with him.

HR. CARR: I don’t have any objection to that.

Did I object to that?
THE COURT: Yes, 1 think you did.

MR. CAKR: Let me look at thsat,

MR. HARVEY: 1t goss sll the way aver to pags 18,
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line 1 through 20.

MR. CARR: I don’t thimk thare’s anything wrong
with that. I don’t know why we objected to it.

MR. HARUEY: Okay. We'll read that part too.

THE COURT: Okay. Do ygou guys have any objasction
to anything that's left?

MR. NASSIF: Are we all the way?

THE COURT: UWe’re through Plaintiffs’ objsctions.

MR. HARVEY: Did you objsct all the way to the end
of tha dsposition?

MR. NASSIF: I thought he did, your Honor.

THE COURT: I thought he did too.

MR. CARR: I did. You're ahead of me. I'm trying
to catch up. 0On page 17 --

THE COURT: We’'re putting back in page 16, line
22, all of psgs 17, 1B linas 1 through 8, and 1% through 20,

MR. CARR: How about that business that Robert
Vaught, about he knows him. That sﬁnuld go in too,
shouldn’t it?

MR. HARVEY: Yes,

MR. NASSIF: Yss.

THE COURT: Yes. That probably cught to go in

too.

MR. CARR: Down to lineg 11 then goss out then.
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THE COURT: Yes, from 1l on.

MR. NASSIF: Okay, your Honor. Everything else
he’s ohjected to, your Honor, are things that we’ve already
argued. We would just ask you to incorporate ocur arguments.

THE COURT: So incorporeted. Do pou hava any
other objections on anything that’s left?

MR. HARUEY: No.

THE COURT: Great.

(Court adjourned.)
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