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 ASBESTOS TIATILE INSTITUTE
AD HOC COMMITTEE MEETING
. June 3, 1976

Stouffer's National Centé; Inn, Arling‘ton, Virginia

Chairman: - D. H. Marlkusson, Esq., Johns-lianville Corporation

Vice Chairman: E. C. Bratt, Southern Asbestos Comrpany

IN ATTENDANCE: Amatex Corporation -- M., J. Scanlan
Asarco Inc, == R, J. Muth; Esqg,
Garlock Inc, == A, Kuzmu: :
Ni>pon Asbestos Co, Ltd, =- S, Chima
Raybestos-lanhattan, Inc, == C, D, Colson;
P, G, Dolan, W, A, Guenther, Esz.:
C. A. Kennedy; M. Q. Scowcroft
Southern Asbestos Company =- E. C., 3Jratt
T3A Industrial Products Ltd, -- H, J. Corson

. 3. Alcorn, Jr., Es¢., ATI Trial Counsel,
-= Cadwalacder, Wickersham & Taft -~

D, &, iMarkusson, Esq, == Johns-Manville Cor'__:.»oration

D. M. Tagan, ATI Executive Secretary
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1. TYLER LITIGATION: No remarkable change in the Tyler Litigation
is anticipated during the next 3-5 months and very little has
happened vith the case, ATI's posture remains unchanged. . ‘Basically
the situation can be swmed up by saying that the court is remaining
open for additional plaintifis to join the lawsuit. Plaintiffs are
still coming in and are “eing givea a reasonable time for discovery.
The court will not adéress the jurisdictional issues, including
ATI's motion to disriss, until all discovery is completed. Ac far as
our rezquect for a voluntary dismissal ic concerned, plaintifis!
counsel will not decide until discovery is completed.

2., SHOUP LITIGATION: A complaint was filed in March in Detroit,
Michigan, by Milliam Carl Shoun against Johns-}Manvilla Products
Corporation, et al., including The Asbastos Tx:tile Institute, a
Pennsylvania corporation.
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Page 2 - Minutes of ATI Ad Hoc Cormittee Meeting - 6/3/76

a) Of special intcrest is that this is tha first time ATI
has been made 2 party in a litigation involving an insulation
vorker, as cpyosed to factory wori:ers as is the case in the
Tyler-Litigation. The Shoun action represents the first attenpt
to draw ATI, as a trade association, rather than & product ranu-

facturer into user-tyme litigation. MNr, Alcora was quita correct

in filing a motion to dismiss -~ and beiore the motion was heard

._he was able to successfully negotiate a voluntary dismissal., The

volunatary dismissal is "withcut prejudice,® which mzans that at
any time until the Statute of Linitations runs out, ATI cun be

rejoined as a sarty defendant., However, the likelihood of that
haopening is remote. The plaintiff has a nuler cf goed, soliqg,

viable defcndants who @id supnly insulation mrocducts and there ie

no guesticn Mr, Shou» was ciposed to those products, Theare is
very little involvament that would warraat the rejoinder cf ATI
or of any of the tradz associations.

») Of interest are the allegations as to trade associations
in a "user" case, The plaintiff acknowledges thats

The organizations are trade associations:

Each is engaged in research and develonment and in the
collection, »romulgation and dissemination of inicrma=-
tion to its members, to users of its products and te
the public-at-large and ultimate consumers;

The defendants are involved in the trade associations
that, collectively, had kncwledge for many years as to
the hazards of the inhalation ¢ asbestos dust and there
vas a suppression or misrepresantation of that knowledge.

The above is alternatively pleaded that either the trade associa-
tions engaged in a suppression of the knowledgzs of the hazard or

they misrenresented the nature of the hazard., Thz other alleja-
tion is that they did suppress or misreprosent the knowledge but
they dic so in the foxm of a civil concmiracy with the other
defendants. The civil coneniracy asphect is not too alarming
because it is a difficult thing to »rove, However, a charge of
susnression or nisre»resentation of tnowledoe is cone of which
trada associations rust be cegnizant and on guard, Tha reason-
ing behind this statement is that since the companics ara the
source of the information for the trads associations, the asso-
ciaticns become opzrational armss of tha cocodanics, This might
Be construed that the membors of the tssociations arz liakla

in that they were negligent in not écing enough investigation
and in not pursuing the leads indiczted by nmadical literature,

more..‘...
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Page 3 - Minutes of ATI A Hoc Cormittes Meuting - 6/3/76

As a practiczal rmatter, however, the likelihcod of that hapneniag

in the Cheup case is somevhat reomote., It is difficult for the

‘»laintiff tc »rove and there is little pracnatic rzason for hin

to attemnt tc €o so. E:z already hos nlenty of defencants; why
worry about the trade associaticns. ) '

¢) It is becoming increasingly clear how paodle arc thinking
in ®"user-type" cases -- and that is a ccllective organization

" of defendants supdressing or misreprosenting information and

thz duly=-clected repraesentatives in the tracde associations reing
negligent in their duties of murcuing the information and of
investigating it -= and that leads to such questions as: After

a certain cormittee is formed and active, what did it do with
the infoxrmation it gathered? iWhy €ic¢ it take or not take a par-
ticular course of action? It seams cvidoent there will o mere
attempts to join trado assceiations with "user-type® litigations.

A PRODUCT EXPOSURE LITIGATICN: A casce that went to trial in
Louisville, Keatucky, is of interest in that it is the type of
litigation that could mere directly involve, if not a trade
asscciation such as ATI, at least its member componies. It is
cuite unlike the usual insulation case because it invelvas the
use of a finished product that soreone other thaan the original
rmanufacturer (in this case, Jchas-ilanville) had further fabricat-
ed or preocessed. The plaintiff had worked in a factory for some
yoars, was e:mposed to the product, contracted mesothelioma ang,
subscquently, died. )

a) The case was tried by a jury. Counscl for the defondants
proeeeded with a state-of-the-art cefense to indicate what
knowledge was held Ly the companies at what point in time. The

‘Cdefendant lost the case bLut the verdict was very "small® -

310,000 for a 5l-year-old man for lect wages curing time of
illness and for pain and suifering and medical arpenses; and
$80,000 to the widcw for what chouvld have beea the romainder of
the »laintiffts lifetime. Uorlimen's Compensation totaled about
$22,000. The outcome reflccts a minimal liaktility on the part
of the primary monuiacturer,

) In analyzing the case, two pcintes beccme clear. It is
crtrunely difficult to sell jurcrson a state-of-the-art dofense
since they ara nct familiar with the sitvaticn nor with the
literaturc. The »roblem is translating tc the year 1975 that
wcrking with achbestss was & hazard in factories in the Uaited
Kingden in the 1920's, Aall the litorature tonds to be effce-
tively lumped tougetheor Ly the »laintiffs and thore is little

NCYCeevece
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segregatiori of points in time when the data became meaningful in
the insulation trade =~ when there began to be an awarensss of
tronchogenic cancer cr mescthelioma. )

.¢) A surprising fact was the sophisticated rzascning of the
jury. They scemed to ask was it really reascnable to axpect
cempanies in +he past to be concerned with thr hadlth Linnrrd =-
nobody ="3: wi.el - : : '

d] Anthic locareating reaction on the nist oY Yhe jriozs
s Lade, sratorza ey were aware of worknoants wapensoilin,
they 4d.i= #-2% sisdaciy <hat the employe: aty-id » held lithia,
They 3.i" moi feel the .unmloyer should ko 5+ ily apsolved, Hut
there was ro vay to hc’4d him liable becauvss :.f the structire of
the complaint. They felt there was somethi.w: inherently vafair §°oLI;’A?ﬂ-
abeocut an employee spending his entire worlin- life in a factory,
>acoming ill and dying as a result of condi=ions at the faztory _G«_&u
- and then a third party who did nothing put supply raw -
materials was charged with the whole burden, esnecially whaena
the casc boiled down to whether or not the manufacturer knew
cf a hazard and labeled his products accordingly. The jury was

, fairly well convinced that proper labeling would have had little
-{ _ conscguence. -

e) Factually the ease shaped up rather wall, Unfortunately,
the jury had difficulty working with the instructicns given it
oy the couvrt., The instructions did nct deal with labeling but
with vhether cr not there was knowledge and if so there was an
accampanying duty -- and there was failure to satisfy the duty.

£) The decision is being appealed con the grounds that the
rranufacturer defendant vas successful in getting the court to
subnmit an interrogatary ¢o the jury waich asked: Do you £ind
from the evidence that the defendant gave adecuate woarning to
the defendant's employer? The jury's onswer was "yes." To -
clarify, there is a series of caces under Kentucky law, primarily
in th2 mining industry invcoclving dynamite, that says: Warning
tc the employer is waraing to the amployee. This is not the
rule in all jurisdictions kut there is a growing bhedy of law
leaning this way. If this is so in the Xentucky courts, it will
set up, based cn the evidencz that there was an intervening
cause by another nparty, tc wit, the employer., This would
absclve the nonufacturer fron lizbility.

g) The results of the case have a bright side. The asbhestos
{ industry has a story to tell., It is a story that, whe

!::ore. [ XK )
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CrasmLnoiblic efiuert by the industm Uat o::"fz.;"i ly. rust

. - i
dcesn't come out sounding half bad, It is doubtful that anyone,
absent a runaway jury, will be able to shew willful or wanton
misconduct cn the nart of the ashestos industry. When the
:Lm:v.....atlon was put together and »reseated to the jury, nc one
_ e jury said the asbostos industry had gﬁnc out of i“"' wvay
t: hurt veonlie. On the contrary, thcg fe 1'u_rc.e hzd E

3
wvhiat ,'..‘.‘P‘ oo 2led vas kjﬂcg on wrcﬁn 111&0:1-___ e 'Iﬂq_a =

isTumier onn »ePAre T wasponsikble, honest diicnc
sassd 2ot Ll 25 lorradous f:m:ncn". O Rl VTl

A LIL5 LSl 233 dtus of inter-ast' i Yhoe WTubs T
dn e Tereay Iavolviny Doybestes=iHanhatils, L7, , T lol-
mer eoployczs at Pascaisz. A netisn is pendiny to huve The same
cortified as o clase action and briefs hove *w:en filed in

~pnosition. t is cxpzcited the class actizw will be cenied and
*he casc will procaced as z muliiple plaintids litigaticn.

Iaformal nc.e..:mgs with the court indicate the d(...end‘.n"' Ccnadian

companios will »2 held in the case. Discovery is continving and
depcsitions cf some of the plzintiffc have been taken, Tha

injuries thus far appear to be nminimal and the case Suuas to ke
éiminishing in proportion.

COIPANY DOCTCRS: In the news reeently have been roeports of
scveral cases in Califcrnia involving campany doctors. They
iavclve Johns-lanville plant ccatract physicians, i.e., »>rivate
practitioners in the local co-:m.:xity who have eontrzc:s with the
caxmany to nrevide limited time for pre-omployment physicols,
annual check=-uns and minor medical problems, The situation
arcse f£frerm a case about two years ago vhere an amplcoyee sued the
ccpany dector on a straight maloractice comploint for failure
on the mart of the dector tc disclese to the matient the nature
of his pulmcnary illness. The jury imposed about $385,000 on
the dcctor and the case was closed, Subseqguently,” six’ cther
enplcyases have filed similar cases 2gainst the doctor who, in
turn, hac impleaded Johns=lM~nvilla on the grounds it was not his
recocpensibkility to disclose the information to thz employcee.

a) There is another group of cases in California involving
largz punitive damaga claims, where the ampleyees have brought
acticns dirzetly against Johncs-Manville and the doctor —- J=-M
on the theory of gross, willful and wanton acgligenca; the
dccter on the theory of nalpr“ct:.cu. Tho offort is to try to
get the cases cut of the nurview cf wozlcen's coapensation; the
general rulz keing that worlsien's componcation is a complete
Tar on negliqgenco kut is not 2 complete kar if it is a willful
acticn on the part of the conloyer.
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b) There has boon a great @eal of union involvement in the
Tases and more of these types of occupational dicease lawsuits
arce anticipated «- ot least 20 or 30 in Califoraia alcne, It
would Lehoove employers to reviow with house counsel and the
éector cstactly vhat are the grcund rules in gotting nmedieal

- @x*a from tho doctor’s office either to the ampleyee cr ~o hic

o

.

B.

fuly omyricicn.,  That wnkes the sitvation ofarar? ic o
peouilaritiers of a doctor-patient relaticnship. Cne way o
wnrer, *ha Hymrless 1) filter through +o tho éoctor. C8EA
ox=id povaernd sepresaatativaes are well awave ol Lhe niciiens and
reatize n tha ritathon ~ontinues it will bemme fattonsiatly
Citlievls Lo 2n? ygned Dhysiciwns willling <o a=lexy i JilR4 ol
a3 ol el oeLAlicdle, It is indeed a 3amigun npriolfw, Alreldy
Industry .r fiuding nhiysicians reluctant Lo L2oome oonmishans
coctors anc¢ if a compony is suceessful in fonuring one, v
Zoctor wants full iasurance covorage from urn: first dclloye To
rake it even rore Gifficulg, f£irst Asllar czenrage is not zvail-
tble in the market»lace; it cannct ke bought,

FIMNCIAL RZPCRT: As of April 30, 1976, the cash balance cn
hand in the Litigaticn Defense fund totaleld $8,757.91. From
that total, the fecllowing bills will be paid by the end cf June
1575: .

Tvler -=- Hathaway; 10/15/75 thru 4/20,76 = $1,599,00 -
Tyler -- Cacdwalader; First Quartcer 1975 - 579. 23
Shoun == Xerr, WMattles and Nussell = 1,549,09
Shcup == Cadwaloder, Wickersham & Taft = ©27.59
84,745,956

Base€ cn the above known disbursements, the eupected cash balance
at June 30, 1975, will bo $4,011,95, dcened by the Cocrmittes to
e suifficient through the end of this Fiscal Year. The Financial
Renort as of April 30, 1976, is attached to thesz Minutes as
Attachment I.

FUTURE MZETINGS: It was agreed that although a low profile is
being nmaintained in the Tyler Litigaticn, it would be helpful to
2ll Committee mambers to ccatinuc to meet at least twice a year,
Doing so would enabdle 2ll nembors to leep abreast of other
liticaticns that are concorxrned with asbestos. It was decided
that when there are sufficiont data cof interaest to ATI member
ccmanies, the Chairman of the Ad Hoc Comaittee will eall a
neeting,

ALV/iN LESGAL ADVISOYY CCOMMIITTEE: Tace Board of Diraectors of the
Ashestes Infecrmation Association/North dnerica has aporoved the

IICY s 0geee
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estatlisiment of 2 Joml: .1dv1scry Cormittee thot will anley
counszl tc address the broad syectrum of thae vorious typos of
currcat asbestos litization., | This will nlace AIVD in posifticr
to fuzmich valuabla cata to ite masber conmanice and ’-ho:‘.z Tounoge-
mente and £o serva as an "infsozmacica® lisizion wich loc o
councal in an effcrt to previde sce legnl ossistance. E}e Logal

g

scry Ccmittze will offer eame Cugzrea of collaborsclorn in the
ng together of nedical informaniion und ol zanlysss ol »arii~

ment le7al orecadeals in th2 field of »oofaet liability

oy The \..rc.J trac wiil te shoired by G G, 3kriddesy, oL
o2 ¢£ Macolrz, Inw. Tormittee atbers will wrelaie T

_W.-‘-Z-'a-::.-r-:.ess. Iuerctire Diractor of AL/MAe I, L l'i:.ri:uss::. Psg.

of Jonas~ronviile rooraticn; W, A u_\e:‘the ol Esu;. . Susre tu'ﬁ( oL
Rayestos-anhatean, Iac.y; Kurt Pontz, B-o.  of Coarvuink:id Cov-
>cration; S. Wilson, Esg., of Jim Halter <ovo :-.':n.;o--, and 2
sywresentative of the sanll 2enbher Corarie.

b) Part of the scopz of the Cormittee!s initial discurcsicas
7321 >2 thz2 area of coomeration, primarily agriement amorgst
insurance earriers as to who will handle 2 given segneat of o
»rodnct liability lawsuit.

c) Via a ccrment f£rom the flocr, the hope s eypressed that
the Committee could hel) toward i‘on-.:.nj a positive aphroach
that wcouléd assist in avoidiag the kind of devisive battling that.
is ¢cing on in the machine tocl industry —- where machine teol
manufacturers are being pitted against their customers. Perhaps
the prodlem could be resclved by making werlazen's co:npcnsation
the »nrincipal avenue of recourse ané having seller and use
cocoz2rate in limiting cormon law liability of all kinds ov..ts:.c.c
worlmen's compensaticn. :

¢) Therc is activity afoot as to suggesting some alternative
ramedics for third party lawsuits -- a legislative solution. If
that geminates, it is something to which the AIA/IIN Committoe
could adéress itscelf., It is a matter that caanot ke resclved in
the courts but rmust e settled in Congress,

ADJCURNIEENT: There being no further itams to be discussed by the
ATI Ad Hoc Commitiae, the'mocting wvas adjourned at 33135 p.m.
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. ASBESTOS TEXTILE INSTIToTE =~ )
* LITIGATION DEFENSE FUND =~ : A

ESTABLISHBD' ARRIL 1 1974

PERIOD: JANUARY 1, 1976 THRU APRIL 30, 1976 -- FISCAL YEAR 1975-76

BALANCE DN HAND — January 1, 1976 - « « « = « o'« « o . $ 9,364.96

RECEIPTS: | . _ |
2/13/76 - Bank Service Charge/Waived . . . §$ .96
3/25/7% - Bank Se_rvice. Charge/Waived_ e e« o - .46
3/31/76 -'- Interest on Savings .« . ¢ ¢ o .- 116.02

TOTAL RECEIPTS ® ® o @ o o o o o . 3 o . - -n . . -+ 117044

$ 9,482.40
DISBURSEMENTS::

1/30/76 - Bank Service Charge . . . . . . $ =~ .96

2/23/76 - Cadwalader, Wickersham & Taft
-— 4th Qua.rter 1975 ® o o o o o 646.56

2/ 2/76 - Bank Service Charge . e e e e .46
4/ 6/76 - CT. P. Stober/Sundry Services re

DMF Affidavit in Shoup Case . . . 15.18
4/30/76 - Office Expenses - 12/75-4/76 . . 61.33

TOTAL DISBURSELmTS e © o ‘e o o o . L3 . - -o . L) - “s 724.49

BALANCE ON HAND - APRIL 30, 1976 . . .

e o o o s 8'757-91*

*Checking Account: $ 300.47
Savings Account: +8,457.44
$8,757.91*

Slgned QZ,Z(W/

M. 7/S‘eanlan, ATI Treasurer
Prepared as of 4/30/76 by D. M. Fagan, A551stant Treasurer.

Subject to Audit. / )
j‘- ) (""tﬁf // /(z \'/




