. ;)J.by innured . in the Liddy, -Montana area since February B8;- 1949.
. ‘He worked .in the mill until April 14, 1949, or for:.a poriod ;
. . of approximately. twvo months, and then alternated betwesn:

P Gres 2§
I ~ Maren 16, 1967

Anerican Adjustment Company
P. 0, Box 2623
Great Fallas, Montana 59401 -

ATTENTION: Robdert Conley

b Re: Your Pile: 1 O 3&-0161604
- Inswreds ¥, B. Orsoce & Co.,
. Claimant} Lilas D. Velch
Dear Mr. Conley: ) : _ 'ﬁ.li;;;_
This will serve to oconfirm our vcrioul tolopbono oouvorl(tfoal.
oonoerning this matter, and provide you with 1nfor:at1°n now " -

availabdle.

As far as we ocan nlooriain, the first indication of a poseidle -
olaim by Mr. Weloch was oontained in a letter from Attorney
Riobard Dsivi, of Great Falls, Montans, to the Montana State .

_Industrial Acoident Board-dated:July 1,71965, fn:whioh MrE::: f;

Dzivi ‘stated that his olient suffered from asdbestosis resalt-'
ing from his employment vith 1nsnrod and rtqno-tod oortain v ':
1ntorxation apd forIl. e T w;u.,._"'
aeptt = L -~ .o . .*-_k"." . '.,"= ,:.-":.o. v
On July 12, 1965, for:l reqnoltod were torvardod "to’ tbo S
attorney, and the ‘matter than rested’ .antil Janorry: lﬁ..1967, T
when Mr. Drz.v{ forwarded the Board an Ocoupational Disease . ="
Claim.for Benefits form, ‘subsoyibid by oclaimant Weloh,” lhd Fai :
dated Decemdber.16, 1966, together, with a narrative report:
oub-itted by Dr. C. 0.'HOCartby, of thlonla, Hontan&.,,Jﬂ ;
7T ] -z # “ ‘-— - -: ;ﬁ
Our owvn’ 1nvo|txgltion reveals that Hr. Volob bal been onploy‘d_,

driving truck and working on construotion for approxilntely __f
seven years. His truok driving experience inoluded both ' ! 1
wvork in the mipe, &s well aes hanling, the, refined produot’

{f:‘fro- the lover ore bin.to™ tLo ntorcgo:bxnn~noar ‘the™ rntlro;d‘3°
%-s."..8inoe .Ootober 1%, 1936 Hr. holeh ha. bcon olployod in tho ' t:ii
'“',}vnrehoulo.,$;;5; A R Sy Fik S e s Jroe e
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We are informed by Mr. Barl lLoviok, Manager of the insured's
operations in the Libdy, Montana area, tbhat to his knowvledre
Mr. Welobh was raieed in the ares, and has had no employment
experience wvhioh might have sudjeoted him to the type of
exposure vith whioch we are dollln;. other than his work
with our insured.

"Mr., Weloh is presantly 64 yoart of age, having Leen d»ora vun
February S, 1903, asd {s spparently prevently totally dis-
abled with respeot to any o-ploy-ont vhteh would oasse any
sort of physioal exertton.::ﬁ

51

Yo are informed that he .t-)ly vould be unadle to walk .otoll

a oity street without stopping to rtlt .t some point, _3;5_:;3
Claimant had beeu employed 1n the v-robonlo ac a parts men. "f}ff
.o . for the past several y.ars, and for the las'. ysar er two bhas .

been unable to olimd ptairs or engage in any activity whioh
involved more than minimal exertion, V¢ are advisovd by Mr,
Loviok that they allowed Mr. Veloh to oontinme with his

employment until he simply ooculd not oontinne, and as the o4
vork he was doing was .the easiest job availadle, there . - - -
simply vas pothing tor bim to do other than roti(n.‘ IR

. ' \.".f . _,—__* < ;;-=—',~.. e T e By -(.,\A“‘ WJJ-*'.. f.-‘ .-,'.":"'"‘:v.-'_—, ,,‘ S ...... . R h"\:};,-..)g"

Aooording to innurtd'o rooordl,'clailant'n last’ d.tc ote-:q.
employment was 11/8/66. :Be is entitled to 8oocisl s.onruy N
bepefits and some small ponjlon from the Company, and we .r"_y-;
informed that his present oredits would allow him the sum ‘i~ i"-:%
or $331.09 per year 1f he had bdeen adle to wait urtil he vn: N

65 years of age prior to retiring, but that his. bona!it., ;--_"
because of his pren;tnro rotir'&ont, 'onld bo aotnsrily L

kN ‘.oal.d dOV‘D. _ _'.'.'.L",L. ."-c ¢\~"'-, T’ ‘;‘ ~,';'-.~: : : _.. .i_-
w,}i‘ f.v- Ere rurtbor infor‘od that variono olnlzt hzvo bfon for- Z:"Tﬁ
2t waréed to the Travelers Insurance Company, whioh oarrier. :

*L:. - provides health ani aocoident coverage to insured's o-ployooo,"l

: ;- with respeot to.me !foal expenses:for:several 'years, and.that..:..;

. he is 1n fact pow draving some sort:of’ weekly Denslit ll . a?ﬁg;

.- result of his disability.  In this respeot, the varioums %l -

medioca. expeise olaims, as well as the present (iuabllity ,.-,QZ

. . ©olaim, have bDeen prolontod to Travelers as not job related, .-

h:ﬁ_?and they have for several years paid suoh expenses, and:are,:

i:.:0F 90 -we are cdvinod. proaontly making. ply-ont or tho vookly
23;bonet1t.. N “;WJ"’ n”':;;ﬂg;ﬂ, e

.:.‘- T . _. .;,L---‘u,‘?;z[__ A\L‘\ ’f
L “‘ In tbl- rognrd, 1t ni;ht bo ‘noted- that’® nttor Hr. VOICh'l )
*“.retirement, Dr.. HoCurthy bad forvnrﬂod:insurod a form indi- .
- s oating that his diffioculty was in faot:related to his employ- . °
©.l..i%e’- - ment ;- however Mr. Loviok had written that oarrier and 'informed;
"t " “:. -thia that ip bis opinion, the difficulty wae in no way job N
. ‘oonneoted, and as & result; Travelers did acocept the olaim,.
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‘the condition as Acute fibrosia -econdary to asbestoail"vfw

. coniosis", in June of that year, "and from™ ”Purunculosil""

-3-

In discussing the situation with the Industrial Aocoident

Board however, we are informed that Travelers bas now written
them requesting information with respsot to Mr. Weloh, and

it may be assumed tdbat that Company will now deny applicadility
of its coverage in view of Mr, Volgb'o preseat olaive.

We examined all of insured's records relative to claimant's
medical history, and are at this time forwvarding copies of

all pertinent information. It should de noted that the firit
Grcup lospital Insurance Claim 1is dated 4/19/69%, and indiocatss
that claimant was admitted to St. Patriok's Bo-pltal in . .
Missoula, Montana on 3/28/63. In his Claim for “emefits, Mr. -4
Welch has indicated that he first consulted Dr. HcCarthy with ke
respect to his present disability on March 27, 1963, V¥We do
not presently have information conocerning claisant's medioal
history prior to that date, however will attempt to ootain
whatever may be available, either through cooperation of

counscl, or discovery proceedings.

At any rate, 1t (s interesting to note that NDr, MoCarthy's
First Report, dated April 2, 1963, describes the injury as
“Ppeumonitis. Post pnounonio syndrooe whioh is contlnuin‘
caused by chropic Jung aobe.tosia" .

The diagnosis appearing on the origina] hoapital clai.‘rm MOR: .
indicates as follows: "Benign prostatio hypertrophy..,ﬂfywi,sfu
Arteriosclerotic heart disease. Chronio lung diaoaae" R

In March of 1964, it appears that claipint suffered from .-
Bronchitis, and in June of 1964, his condition was again - o
diagnosed by Dr, cCarthy, as Asbestosisa. In March of 1965,w_‘

a Dr. G. A. Diettert of the Western Montans Clinic, diagnosed .

1n May of 1965, Pr. HoCarthy dia;nosed "Bronchial pneunonia x;;::
—-— Silicosis"”, In August of 19655, Dr. MoCarthy indica‘ed that °
claimant had suffered from "Broachial Pneumoria™ and "Pneumo- .

arm e C -

in August. R ST

"A medical report dated Japuary 24, 1966 by Dr, MoCarthy indi-

cated the condition then existing os "Furunculosis" and the

- records then apparently Jjurped to December of 1966, ‘at whioh .-
. tine claimant was hospitalized with Bronchial. Pneumonia. At

" " that time Dr, . McCarthy 1ndicatad the’ oonditlon .to bave arilen ?{

. . Ttk et Tt A . - . . .. IR
. Wi . ‘ .. LU S . et Wt e . R <48
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As vou are of course avare, insured i{s engaged in the sapu-
facture of a product distributed under the brand name

v2onollite”. Zonolite is actually Vermiculite, and the ore
fnuvolved 1s wined oo insured's premises through oren-pt-
methods, 1t is then bauled on trucks to a trapsfer point ) )

where it is dumped in hoppers and then conveyed some 1700

foet to the mill site. It fe then fed to the "wet mill"

where 1t is wet processed and screened. Genirally speaking,
the screening develops two sizes of ore, ard the smaller size
is conceptrated through a floatation process in the wet mill.
Both sizes are then run through a dry shed to the .iry_mill,

and at that point the fine ore is screened for sitge. “The
coarser material is crushed through the use of both roll
crushing and hammer-rill procedures, and after soreening is
placed in a holding bin. From that point it is hauled by

truck to storage bins which are situate near the Great Northern
Railway, froo which point it is shipped to approximately S50
expnnding and packaging plants in the United States and Canads.

Insured does maintain an expanding and packaging plant iIn the
City of Libby where it does proceed on with Lhe rinal procea:ing
procedures with some of its product, ;

Tt does appear that the Montana State Doard of Health, as wall

‘as the Montana State Tuberculosis Sanitarium at.Oslen have

been interested in ipeured's operations for some time..'

The nill of course has created a dust problem, and 1naured

has been engaged in attempting Lo improve ventilation and its
dust collection system for some years. Mr. Lovick has furnishec
us with copies of all availadle informatior relating to.this :
particular problem, and the first record of interest: evideno-d
by the Montana State Board of Health 1s ountaiped .in"a raport -.
from t:at Department to the insured's Libby Offices, dated '

. February 11, .1942, oonocerning tests conducted on. December 9,,E:E
-1941,. We are ‘enclosing oopies of all reports-and. corretpondono¢

1nvolving'the Montana State Board of UealtlL, for- yourzreview, ::-..*

however "1 t’ ehould generally be noted that a dust.condition
in the mill orea has existed, and has at tizes presented a
sevore problem. ' Ce ’

The report of February 11, 1942, prepare¢ and eﬁbmifiedlby
the. Nlrector and.Chief Engineer of the Division of.Industrial
ltygiene, indicates that the dust encountered in the plant

"contained 1ittle or no silica, and that it was -therefore.-.

clossed .as."n nufsance dust”™ with a threshold limit, of .50, :I;f'
mllIIOn wnrtxcleg per cublo foot of alr.';.xt L T :Ji-_L”

. . . ROV R P
. ,u' . N . . - L . .
<t J . , . \. . N




_U:varmlculite dust should be uvlasesified as a nuisance type
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frats vondurted Ly the State boord of Uealth in August of
1055 again apparently speciflically considered a free silica
connt, and ngain the dust was descrihed as of a nuisance type
only, with a minor free silica content. At the time of these

tests, the asbestos content of the dust had not been determined,

however 1% wos fadicated that a small percentage increuse

in the asbestos content of the material being processed would/
srostuce severnl times greater concentration of the dust in the
area, and tndicated that the maxitum allowvable concentration
for asbestos was 5 million particles per oublic foot (HPPCF)

This report: ggnt ou to indicate that Vermiculite, or the

dust froms this omaterianl, was not considered to b3 toxic, and
was gonerally conaidered only as a nuisance duet.,  The asbestos
content of the:dust however was causing the State Board of
iicalth eone anxiety at that tipe, . -": < ..

I:: n report dated Januury 12, 1959, Mr. lLenjamin F., wWoke,

wvhu wus theun aund now is the Industrianl Hygiene Engineer

vf the State Reard of llenlth Nivision of Disease Control,

indicated that his tests conducted on Devember 16 and 17,

of 1958, datermined there to be an ashestos content ip the

dust in the nill of approxizately 27%. e quoted froam an
Article lnathe»JournaI of Induszrial hyg:eue eutitled
“Iulmonary &abestosls” as follovs- i \

"Inhaﬂation oI asbestos duet oust be oxpected r

. sooner-or later to produce pulmonary beroaia,
depending upon (a).length of exposure and (h)
‘nature and concentration of the dusc. Vulmonnry

.. .asbestosis, once established, &8s u - rogressive

- -disense with a .bad prognnais° 1ta treatnent can
'_only bc s,nptonntic " i';_ L. o

- \.

-—. . -

Uoth in: tne report of 1950 and 1959 1L was xndicated thut

‘the waximumi‘allownble concentration of asbestos particles

© ~¢Eoulad -be- dete;rined only through a "woighted average" formula
”in\olvlnq-tho\concentration of -material.and. the hours of :

exposure, . and- neiiher report. 1nd1cated that the asbestos

‘.uonrentration in the bill wns either exccssive or acceptabvle, -

-In n rtport xn\o'\xnr tests tonducted in March of 1962, ugain

-f?hy»ﬂr. Benjenrmin Wake, {t was fndicated that it had been

detcrulned .liat *)ie atrborne dust in the mill contained
approxinntely 4M% “tremolito asbestos™.. It wos, further..
‘iodicuted .thot vnile originally 1t had been felt thnt the .-

} only, later i{nforoation supplied by the United States Public
Honlth Servlce lndluntcd thaz tbe vermiculite vtthout nsbeatos

R

et -
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vancentratinon should in fact be classified In the order of
wmicn='3%e minernls, and that the maxioum conceptration alilow-
abhle should bo 20 MI'WCF, rather than 50 Mi'I'C, Agoin, the
pwrescnce of aybestos fibers obviously woy cuusing some aunxiety
tn the mind ot the engineer concerned.

A review of a report relating to tests oonducted in 1963
ugoin 1ndicated there to be a rather high asbestos concentra-
tion tn the nir dust in the mill, and additional ventilation

wan recommended. It was indicated that the maximun allowable
concentration of asbestos conoentration was $ HPPCF, based
upon & 40% nsbestos content in airborne dust.

j %e are in addition to the above reponts, attaching copies of
correspondence which merely seenms to fairly well estadblish the
existence of an asbestos conocentration in the dust at the
rnill site, and the sincere atteapts by the insured to aslleviate
the entire dust problem through the improving of its dust .
rollection and ventilation methodes. ' .

Nelating all of the above background and information to the
instant case, {t would seem we must first oomsider Ur, C. G.
‘lcCarthy's diagnosis as set forth in his attending Physioian's
Firsf Report, dated January 30, 1967, copies of which you
have in your file. You will note that Dr. McCarthy states

as follows: . _ L s
. . o~ -,' ?,I_'.r'_‘:.._’.- . -," » : -.-" e - * ..

- ' "Exaétrbation of chronic lung ‘disense, suspect
bronchopneusonia. - All. ‘0f ‘these superi=mposed -
on silicosis. Chronic -Pulmonary Filbrosis; ;.:
seccondary to uabestosis, pneunoconioais secondary
to 7onalite. RS R L

-‘." -

1 di3cussed this partioula: oase perc7nally with Dr. McCarthy
‘at his offices in Missoula, Mon'ana, 'and believe we cay -

- expect hio to act as an advooate -om clanizant's behalf. |le

. 1s positivve in his assertion that Mr, :Welch's condition is
a direct and proximate result.of his employment,: and his
oxposuro to dust in the insured's premises and operations.

~He indicated to me that he: felf1thatwthereﬁvere"tour.knovn
pneumoconiosis resulting from’'.zhalation of dust pnrticles,
ond further that he felt we nght be faced with an entirely
new and as yet upestablished 1nduatrial diaeuse.-" .

- e e 1nd1cated that he had concluded positively through x-ray

: .-oxaninatlon and ,tests that claimant does suffer from asbestosis,
. .- and {nformod. me that the symptoms of this disease as exhibited

. ”. through- x-ray, were ns easy for him to detect as a "red flag .
T bqipg.vaved' or aomething to that erfeot

1 oL Tat.
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tLt is of course interesting to note that Dr. McCarthy is
irparently diosnosing a case of silicesis, combined with
aabrctosis, together with an unknown pueunoconiosis
“sp-yeulary to Zonalite™” and 1 am sure ho feels he hasathus
vovered all pousibilitices, ’

7
Fron nll information furnished us, as evidenced (n the
enciosures, we sicply should not in any way be facing the
prohler. ¢f silicosis, in that it hos been determined that
the fren silico content is 8o minimal as to present no
problen,

For the Doctor to des-ribe a "Pneunoconiosis secondary to

. Zonalite" 18, it woulid appenr, so sweeping in extent as to

have po value as a diagnosis. As nbove indicated, "Zonolita"
{s perely o trade narme, and the actual mineral involved is
Verniculite. Whether the Dootor is attempting to describde

n pneuroconiocosis resulting from inholation.of Vermiculite
flust would seem to be gquestionable, and from my own con‘'ersa-
tion with him, 1 feel he has included this particular
Jdiaenosis i1 an atteopt to assist Mr. Welch to the greatest.
extent posstlle.

wvo are informed that the minerals processed in the mill,
which presumably would exist in soce combination in the
genera) dust 1nvolved, are as follows' :

\.

1. Diopsido, Cad’Mgo. 2510 '».-'..5'55" SRR

2, Augtte, Cs0'3 (Fe,Ng)O-AI,,O}.ASiO3
3. Verniculite, ;o(Mg,Fe)o-Q(AlFe)’03.105103.7u,o
4, ‘tlagioclases (the group). wezo Al,0 .6510 to
. Ca0UA1,04.2510, - o 3.2
273 .‘N: o EIARE

5., nrthorlasee (malnly microcline) k 0. Alz 3 68102

6. UYiotite (h 1‘)2 0(‘tg,F‘e)0 (.\1 Fe),.. } 3510 .
pt 7. Avtxnolate. 1aU 3(!z.?e)0 kSiO RS ”#‘iiijﬁ;i{hyﬁg:;x
A 9. xrcqolxtc, 2Cn0.5Mz0 .:sxuﬁ.n2o

", Trnc»s o! other minerals (magnetite, titanite,

I - opntite, and quartz) ha\e boen detected ot

vurious times.

EEE N ‘o e
et

As unurrntnnd Itens 7 and ‘R are sosme.. type 0( aabestlform,"‘

which 1n uu e\lremely stiort fibro asbestos,

-‘“-M.'Mp '

oy s 0w s o




AS vaus Are ot ourse aware, Seclion 9U-) 304 lipttls o cuA-
tionn) Jiscases 10 Si1licosis end Astestusin, logetlher P ARRY
pursoning LYy various chempicals and compounds,

ty1le | presunie we should consult a chemist in this respect,
1t wonuld he my understanding that in the instant cnse, we
wust rousider ourselves concerned only with the problom @
relatligy to Silicobls and Asbestosis. .\gain, 1€ the
winformation s»2 far available (s correct, if ino fact }!r.
wWelh snulfers [rom sSilicosis, it should be extremely diffi-
cnlt tu pronanately connect his condition with his employ-~
ment by our insured whuno coneidering the lack of free silica
in the air, and 1 presuce we may Le fairly confident that

we cAn successfully deferc a clatm of Silicosis™

we pust, on tie otber hand, not underestimate the exposure
with respect to the claim of Asbeslpsis, 1 have personally
discussed the geuersl facts with which we are here concerned
witih i'r. AN, . night, Superintendent of the :Muntana State
iuberculosis Sanitarium st Gelemn, Moptana, who in 1959
ev:denced an interest in the content of the Jdust in the mill
at 1,iLLy, ns well ne with Mr, Benjacin wWake, the Montana sState
Boiasd of llealth Industrial Engipeer,

‘r. Knight inforns me that Lo his recollectivn, he, st least
on one provious occasion, was consulted with respect. to.a %
ruiconary problea exhibited by one of iusured's enployeea.w
I'ts recollection of the case was Lhat he hud at first felt
the party involved suffered from .sbestosls, and had obtained
from insured a list of the substances their ruw ore contained,
liec tndicuted however that it had 1.1-that case been determined
that the jorson involved did in fact actunlly suffer from a
Jiseasc known as Sarcoidosis, which apparcotly exhibits .  “ ..
+hharacteristics very similar to Asbestosis, but which in fact’
8 &8 JJisease of unknowu origln, and not cnusidered to be the - -
result of outside irritant. : o s

br, Wnight further stated that he i not feel that lir,
.letdarthy could muohe an absolute diagnosis o1 Asbestosis without-.
a Liopsy. As you ure of course aware, 2. RKuilght 1s pust
certainly considered to be o loader {n his own fielil, ant gt
would be my ussuzplion thut olher 3pecialists would upree in
thias respect, alithough we ure Inforsed that Asbestousatls zost
certainly <does exhibit certain charncteristics discernible

b\ X~ray.

“$thout attonptling to ln\ade the province of \batever expcrts
w¢ may consult, we [ind tbe following in Texibook of dcdlcino,g
dnth Cdition, Cecil & l.osb, al Pape 10511 e .




never cuonducted or caused tests to be conducted at the

“pshestosis 19 n form of pneumonoconiosty producaed

by the i1nhnlation of Jdust contulining asbdbewtos or

rock wool fibors. he fibrosis of the lung differs

frem thnt of silicosis in that it 1s not nodular, .

but distributed in collar-like fashion around the

ntria and the respiratory bronchioles. The fibders .

find their way along the interlobular septa and

? fnin the pleura, oullining polygonal figures ot -
blusu-hlact color. !'pder darkfield illuminntion
lupinous ashostos fibhers may be eeen, Asbestosis
bodires, which consist of such fibers on which {ran-
contoining mnterinl is depoa:ted, ony be seen {n
scctions as clubbed or beaded shanes. These are
alsn seen in sputur frqs time tc time.

"Symptons of diaabilit?,:dyapnea and caugh appear
relatively nuch earlier.in the course of the disense
than is Laual 1n-uncoup11¢atdd silirosis.

"Uinguns&q dependﬂ uron the history of exporure;
the appeiarance of an irregular reticular fibrosis
in the lang roentgenocrams, which has no specific
fentures, and tho finding of nsbestos hodies in the
sputurs, Confirmation at autopsy depends upon the
Jemonstration of th asbesgtos fibers and bodies in
the tissues undergoing fibrosis.,"” :

] . e’ . . cow T I Co et . .". . R
Hr}‘Wakc, o5f the Staote liourd of flealth, agreed that the free

silica content of the dust in the area w&és such us to nlmost

" necessarily rule out any conpection betweon Mr., Welch'

employvment and the condition of Silicosis. lle did e\press

nn opinion ihaot the insured had been taking steps Aas required

nr sugreast~:] to nllevinte the entire dust =ituation, and

ivlt their present. operations were probably within ULhe

boundaries suggeated.hy.the State Noard of Jlealth. ile did -

indicate that in the past, a problem had existed, amd that -{

hc had" ronsidered the possibilit) or cleiws arising relating :
\ahns‘nqxs.t

o'.
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lC]ainant 8 e*ployuent Jn the narehouea rince 1956 would not,‘;ﬂ

hinve expose! him.to any concentrated dust, other than the’
gcencral dus! which dnes. pervade the entire nrea araund Lhe'
witl, ‘i, wWakhe 1nformed that to his roecollection he had .

warehouse, as {t.contains only ports,_ roterinls ang supplies,

- and would -0t seen to preAsnt.any sort of exposure other thapo '

that nocesearily present around .the oill slte. Mr. Lovxck
has adviscd that-hils Coopany does posuess - ‘dust-counting

FOL

device Jdratical to -that. used by-the: Stato Board:of Neulth, el
e mnd-that they do apd have ‘conducted their own alr tests '
.from time to time, and ooy have some recorids relating to .«
:“}egls oonde &t or near the wnrehousc
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qp. Weloh's prame exposure would of course 1nuvolve fhe

eyrtuel ac was cpploverd in the mill, hiowavor he would 1n
adddition be exposed when Jdrivaing truck, lJosding under the
tuwer hoppers uand haouling to the ratlway junctioo. In a
lotter dnted liecember 3u, 1964, from Mr. R. A. HBletch,
sinnarer of the Libby operatiom, to Mr. J. A, Kslley, copies
nf which gre attached, referonce i{s made on l'nges4, to the
eypasure prescnt at the lower ore binse. wWe quote as follows:

"lLonling of the Kenworth truck beneath the lower ore
bins 18 & dusty operation in u somewhat confined
space. The drivers are respirator-equippec &nd
2 aftar opening the loacing gate do not need to remain
5 at that point but can move a few'fcet to a clean
location, The truck will not overflow, It takes
approximately S minutes to loacd the truck. Total L
loading timc is about 1 hour per day. [lLie ventilation-
problen is iaomense aud other than a rigid enforcement
o7 respirutor wearing, no chaunge 1is scheduled.g

“ihe haul road to tie river loaoding hius becomes'very
dusty during the dry season. Agoln water was foroerly
used but the situaticu has been adenquaotely controlled
hvy the use of o1l as in the case of the mine haul
rvuds, '

"The dumping of the Kenworth truck into eiLh}r the
river loading hoppecrsys or the horizontil storage
creates dust in coneidcrable quantitics because Lhe
vernmiculite hay Leen handled through the skip system,
lower ore bins and Kenworth truck loadine. Each
haatling has boen curulattve,” liowevor, actual Jduap-

ing 1s ln the upen 8o exposure i3 rcduced to a low
level., . . b e .

.i.mployment records indicate that 1hn welch wns omploved as -~
;a8 truck draiver in this purtxcular phase of the opcrntion Lo
T from 5,/19,49 to 12,/16/%9, from 10/1,/51 to 1/1/52, und froo

- 9/1/55 to 10/1/50.. fhe remalndor of his work history tuvolv-
~ing construction, truck drivipg in the mine, operating a N
-snnd'truhk and his wareliouse experience would not inlticate
' nuy exposure Lo concontrations of dust.

Wo are 1nferPd bv nll physloiany wo hnve quosl:oued lhat
.the susceptibi)ity to disessos of the type with which we are
here conrorued, varies greatly from one individual to another.
Une physiciun inforaed 'us that he would not oomsider tt upusual
1o find an exposure exlstiug im 1949, resuliing-in a- dxsabt)tty
. "ne late as- 1966, citLinu cnses of Silicosis which have- token:' i«
twventy years to developy. ¢n the othor band, Dr.. hnlght, or--fg
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et caberoalosts tanitarium expresged surprisce that such

a berncthy peraod woulld be 1nvolved bYefore the condition

Yos aae votrreable il Jdisabling, ie fee)iug seemed tou

be that o persuon who would be so susceptible as to Jdevelop
the anpndition as o result of exposure of a few months, vould

ne likely to contract the dloease{ quito swiftly,

“anlep any carcumstances, it does at leest appear that we
shoald e anhle to estublish that Mr, welch has pot Leen
expose:d 1. any cuncentration of dust in his einployxzent
stnce he touk th:e ivb fu the warehouse in uotober of 1956,
amd this pouiut may be of some lmportauce :u our Jefense of =

the claims |reueuted .Jfg:3;~ o ‘ £

A8 }ou Are awaro,. uectlon 92-1}11 ALY nrovides ar {ollows:

. -
hNO C(Ul?QlF*ltl'Jn sla 11 be naid wher e last day
of the (njurivus exposure of the cmployee Lo Lue
icars ol the veoevcupatlonal diseasce l:as ovourred
sraot du the effective date of th.s a0 exrept

LR T3

ax an Luis aection, paragraph "A", subparagreph
o providded,”

subsarantapa 0ol this Jecvtion 2eews 10 apply only in the .
eventl an euployee lhius been discharged or Lrausferred from

his employment as atresul t.iof.an odrupal onnl discase ¢ vS .M
incurred la that ewpioyment, and lu the instant case, . it =~ .7
Jdaey apprear that Mr, Weleh sipply continued to work until - L
he final!y wus unable to pdequately perforz his duLles., Tt

- .
B

he eftedc v date of the Act was lhe date vl 1ty ..\pproval,;= s
S Maren 1%}#, and {v would geus to follow that if in, :i7
#Lle 16 catuLlish that.work in the wnrehouse..;f

¢
nourious exposure” S then, ‘ns he lins Lieen enployed)
¥

sl we arv
wAS NnuiL T
Cine since 1956, liis-1lss€ injurionsy exposure nust
iy bhave been przox to that dnte. o A

at tnat p
L ELANBEVE ST A )

e ..}- k4 .

e Moutariia ur(uputiond. Hlaease Act docs of roursec provide -
ffur ‘he procedure:to-be® f0110ued with rebpcct to delernln!ng‘”'"
vaildity of claiws p)cseutod " Lither the “lontana fedical. : g
ASsouCLaliuir or Uhe Industrianl Accident Soard is tu appoint ..
A awdleal jrarel and wedical coarzilttee, wewnbers of which are -
A0 Lhet L aarectod tu conduct oeccssary aclical exuninations.
Py i.xfu.u\u. by the Industraal Accadent i:u.\r.n”Linu;;:xn fac,L D
o et aelieai punel cor committee lv in existence, and.- s
-Lno'lhulr n(tuul pracuical procedurv geuernily s merely':;f-'
b nlpolul bumc\qualeleﬂ ph)axclau to na&o and ﬁunduct Lhc-;j;

!‘ -"’" T

cxu:nin.n Leen cqui red _‘:,:"\:.‘ i R L i A
. ] .l ' > - o Sy .t C
LI L e . . -‘_ . . . ¥ o ) ) . . M - C e

. . : r - . . .
! . R Y I Y] . .. e a
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The question of roxinate cnusation ns ruvgquired and set
torth iun sowe detail in Scetion 92-13495 19 rotlermined Dby
the Industrinl Accideut Doard after all evirlence, t:clusivo
of medicnl testiwony, 18 of rocord. Tho defense of the
slaia hiere presented wilil of course involve denial of
nroximpate causation, and it is ny assumption we will wish
tdb have aviailable as nmuch inforootion ad possible to estadlish
the lack of free silica in the area concoerncd, 03 well as
fn au attuwiant 1o establish that the usbestos content of the
dust 193 not such as to constitute a proximate cause of the
Asbestousis condition claimed. I ossume our probleas in tlis
latter reupect cannot be minimized.

[t would further appear that 3% should contest uny «diagnosis
nf \slLeslosis as such, and most certuinly any diagnosis of .
sneumoconiosis related to Zonolito. If Dr. Knight 1a vorrect,
ft may Le that othor experts will uol Le williag to glve au
apinion a8 Lo tihe existenze of AsbLestosis withoul biospsy

procedure,

In this respest, 1t is my understanding that the 1lndustrial
Accident onrd will appoint a physician qualtified to copduct
exaguinntion and express an opinion on the points concerred,
however in my discussion with Mr. Swanherg, Chalrman of Lhe
Inddusirial Accident Board, { gaiued Lhe Ln”reseion that he . .’
o ld not | inﬂodzately think of any prncti%ioner An. Mo1tana . .
qualified «irectly on the ﬂLb)ect of asbentoais.,g: Cee :

ve

(ORI

In defendinz dgulnst the claims prereuted.‘ue may further
~onsider tho effect of Sections 92-1512 aud v2-1313, rolating ,
L0 presentacinn of wr;tten_qlaim nnd}not;cc:of d;sabllxty, o

aa-"

respectivieely., _ . f.- .
I the Jn;fnnt case 1L hould appenr that Atturney nzivi did
writo the.ludustrial Acrnident Doard ' in July of 1905, ludl—ji
vating that his eclient did suffer from Asbestoaxl resulting.
.fron his enploviment, and requesllng inSLruczxous ns to - o
Cprocedure ol ¢laww forns. It does 1,01 howavor alpnur that”’
Mrs VWeleh was at. that  time.'more! than purtlully\dtsnolrd e .
"amd of coursc as we know,'he dids contlnqe on vith hias g:ju{1~ R
ciaployaent untitl Derember of IQGG . Cl Tl

It Jduey Yuwever appoar ﬂnuL in. Julv of 196 both Mr. niiQi-z__
and iy clinnt wore claiming that Mr., Weleh did sulfer from .-
rASbestosiy r-sultlng rrOm hls employment, and that disability 5.

L. -
'-atcht reanlt.';, '-f;cr PR
. o, ,' .': ., Ed ‘o
Tt e . v EERS "N :‘* ..'."_)7 e N
- .Y <, 'Vv \.’-‘rf‘ "."-", 4 * e . . ,'.b "
\; - v - \'?»-:"‘4.'-”' ) : ) $
[} - ] ‘f\ . s :d
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Jr. his Claic for 'lenefits, Mr, welch has indiecated
dyesabi,aty began ou Noveober 9, 1906, Lowever
u,,.xrnlly has penciled in the date of July, 1965. LUnder
cireunstances, 1L would .seem that we should be able to
cstablish that claimant did in fact become disubled on

Ncvenmher @, ioth, at which time he left insurcd's employ-

L

€8

that

hhe also

PLAINTIFF‘S
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nent, and rurther 1t would appeur that the evidence will
sadicote that 'r. Welch on that date was well aware that

L supposedly suffered from Asbestosis related to his

eaployoent.

>oct16u125-13tj would require hiw to file 2 KNotice of
quabxlity or Death with respectl to conditions other than
c!livos\u wﬂihxn thirty days after Ls "knew or shotild have

\nUhn_t%e ‘nuture-of the impairmenti...and its relation to
the eoploynent”, Technicnlly interpreting this Statute,

1t woulsd seew that MMr. wWeleh should consequently lhiave given
the insurer or.
of

such Notive of Disahility "to his enployer,

iire Board as Liee case may be" on or before the 9Qth day

liccenber, 17066,

fhe Nol'!lce Joscribed is required to bLe in writaine,

oL vertaia specified (nforuatiou, anc

to he on forus 16 be. furnishod Ly the Board.,

Ye. nro Jnfoxncd that the Industrial Acoeident

and

is supguselly

-

Tana’ hags tiot furuxshed such forus, however whether this

fallure b\ the’ hoard could he ~onsidered to

Welch ofthe requireccents of this Seu.ion 1S,

‘a"peur,.qnito questxou‘ble.

Al nny-ruto, no- written Notice wf irisabilaity
furvished tu the enpioyer or, I ussume, to the iasurer, and
ol course Lhe. first. notiuc roceived by the Industriul Accident

Boavd-is Mr..Vziv{'s letter of Jonuary 14,

._tlalm for neuorL(s dated ueuembef 16, 1966,

. ro.-oenad Ly, Lhe lloard on Januur} 16 lmu.

-

K -. T T e

T, Benefilsinbove aontioned, still 1L would se

“he arzued - that M. Welelh sigply has not ful

Catntulary. roqulrernictits relative to tainely actiun on ula pan,

" either s "tc noucc or filing of wrillon el

- The Inlu;crlul.Accldcnt noard has 1nd1cated that thev would
" wish -to have'-testimony of Mr,. Welch ‘{u evidence prior (o
#rotecding on with-z3odica)l cxamipation, and

vunslblo Lthatl - they will further desire thnt

that timn,

relieve

1967, and

uqd 1pgurently;:_L

S

Mr.,
it would

the

.‘. -t 2 ’ . .

e “hilc' 1; requlrenents nf. ,ectlon 10-1312 relatlve RN formul

rlnin raguzrin wsucir Pla!m to' be presented 'in writinug, under'
‘untu, ‘wlthtn™ thircy days ‘after f1linr Nciice of hiseb;llty,
Lave parhaps Leon sutisfiod Ly the filing ol the.tlulw:for

118

Woard UOes not

oy

has ever bLeen

cn that .lL ‘can
loewed ithe

aiw,

1t is of ouurse .o
evidenco felatlng .
‘o the derrce . and extent of oxposure Le nlso available nt :

[
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voove e aware, Attorney DTiv: ts o nredcntiy servicge oo
L erastature an clelony, however ay soenl as he tx o avurl-
Towe will o atten,st Lo 2ake arraagenents o ahitaan
enasstilun O ciavmant 10 orier to satilsly thie sunrestifions
. oswanuery of the Indusitrial Accldoene Joard,

1:: e meandime, iU iy my suggestiryour that a letter be
tis e ol tee the 1lndustrial Accident Joard and those othor
sersons ewmcerned, making formal denial of the clains
sranonted oy tir. welch on ull grounds which appear to be
at et lable v us, .
. e
! ¢ intend to furthon discuss procedure with Mr. swunberg %'
16 urder Lo Jdeternino” If he would desiruv uas 10 obtatn t1he
testimony of br., Melarthy by way of deposition, and further

i he wonlil eaxpect us Lo retain the services of onr own ';’:-“.'-“
R
wediead exypert, even though such protedurce does not seem. - e

1o Lo ocenterplaled Sy the aet, : .

vt the tiome 0f obLtasiing the teatimony of Mr. Veleh, |
ass1ULe we w3l hie able to develop with soue nertatnly

ey gdance Yejialive (0 hiis present aondition, ).e. whervher

disabalidiy s in facs toetal wtn characvter ns required by -
wectaon =150, ’ a

‘e will ol sourse appreciaie yourtreview of all of the above, .

ard o nrovaidirg us wita the henefit ot arny suecestions or .. 2 oacs
recamueiidacions you mnay have. R
Linceresy, T
- e :
S O fae S.0¥, tarrter o oo Do
S l)l; . - Tl e . - , - ..-_.f - .-. . _--. .
' . . Al .
Dut losives e T ' Co T e
R T S P : IR AR L BECHE
ter cClaryland Casualty Coopany S S
P4iS “asxt Anvev Ntreet o : AR
Pory'ane, ocrecen : . : -
ATTD Yler s JJobkin liophang : ' e TN
(*rth Ve loususres) ’ T st
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