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FEDERAL 8-7722

O ctob er  1, 1965

TO: SH IPYARD D E L E G A T E S

G entlem en :

Subjec  ̂* C o m p en sa tio n  and the O ccu p ation a l D is e a s e a

. A t a r e c e n t  m e e tin g  o f .th e  C o u n c il's  S a fety  C o m m itte e , the  
a tta ch ed  p a p e r s  w e r e  r e v ie w e d . T he m a in  th ru st of th e  p r e s e n ­
ta tio n  i s  that S ta te  W o rk m en 's  C o m p en sa tio n  and F e d e r a l M ed i­
c a r e  c o n f lic t  and the t im e  h as now  a r r iv e d  fo r  a d e c is io n ,  w ith  
reg a r d  to  o ccu p a tio n a l d i s e a s e s , on w h eth er  W o rk m en 's  C om ­
p e n sa tio n  sh ou ld  b e abondoned in fa v o r  of M ed ica re  c o v e r a g e .  
T h e C o m m ittee  a g r e e d  that th e  s itu a tio n  should  be r e fe r r e d  to 
the sh ip y a rd  M em b ers  of th e  C ou n cil fo r  th e ir  a d v ic e .

a*

P le a s e  r e v ie w  the p r o p o sa l and su b m it you r v ie w s  to  the  
C o u n cil p ro m p tly  so  that an e a r ly  d e c is io n  can  be r e a c h e d .

E n c lo s u r e s
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A u g u s t  9,  19^5  0

C O M PE N SA TIO N  A ND  THE O C C U PA TIO N A L DISEA SE  
A D D E N D U M  TO P A P E R  D A TED  8 /2 6 /0 4 ________

A p p ro x im a te ly  one y e a r  h a s  e la p se d  s in c e  the su b jec t paper w as p r e ­
p a red  and d u rin g  th is  t im e  th e r e  h as b een  w id e -3 p r e a d  p u b lic ity  g iv en  the  
su b je c t  in n e w sp a p e r s , m a g a z in e s  and o th er  m ed ia . U nion  m e m b e r sh ip  
g ro u p s a r e  being  a d d r e s se d  in  m any a r e a s  of the C ountry by a tto rn ey s  fo r  
th e  p u r p o se  o f le tt in g  e m p lo y e e s  know  th e ir  r ig h ts  under the W ork m en 's ■ 
C o m p en sa tio n  L aw s to m ak e c la im s  a g a in s t  e m p lo y e r s  fo r  su ch  health  im ­
p a ir m e n ts  a s  h e a r in g , o c c u p a tio n a l b r o n c h it is ,  im p a ir m e n t of v is io n  due to  
r e p e a te d  r e m o v a l o f fo r e ig n  b o d ie s , h ea r t a ilm e n ts , hand tr e m o r s  through  
the con tin u ed  u se  of a ir  t o o ls ,  and the l ik e .  W hile it  i s  s t i l l  w is e  for  in d u s ­
tr y  to  b e d is c r e e t  in  it s  d is c u s s io n  of th is  su b jec t , to  av o id  en co u ra g em en t  
of open  d eb a te  w ith  o p p osin g  f o r c e s ,  b e lie v e  the t im e  has co m e w hen it should  
s ta r t  tak in g  d e fin ite  s te p s  to w a rd  d efen d in g  i t s e l f .

F o l lo w in g  a r e  s o m e  s u g g e s te d  a r g u m e n ts  that m ight be used  by in ­
d u s tr y  in  a ttem p tin g  to have the o ccu p a tio n a l  d i s e a s e  f e a tu r e  rem o v ed  f r o m  
our W o r k m e n 's  C o m p e n sa t io n  L a w s and handled as  a s e p a r a te  c o v e r a g e .

1. A w a r d s  fo r  o ccu p a tio n a l d i s e a s e s  a r e  bound to con flic t  w ith  
b e n e f i t s  r e c e iv e d  by our o ld e r  c i t i z e n s  under M ed ica re ;  m o s t  aw ards for  
h ea lth  d e f i c i e n c ie s  a r e ,  of c o u r s e ,  m ad e  in the m a jo r ity  of in s ta n c e s  to e m  
p lo y e e s  p r e t ty  w e l l  up in  a g e .  __

2. T he s h ip y a rd  in d u str y  a c k n o w le d g e s  r e s p o n s ib i l i ty  for  v e r y
fe w  O. D. c l a im s  b e c a u s e  o£ i t s  h ir ing  p r a c t ic e s ,  a s  s e t  out in the a ttached  
m e m o r a n d u m . B e c a u s e  o f  th is  fact ,  e m p lo y e e s  are  g iv e n  a w ard s  p u re ly  
th rou gh  the s o c ia l i s t i c  and w e l f a r e  te n d e n c ie s  of the c o u r ts  or o ther b o d ies  
b e fo r e  w hich  th e s e  c la im a n ts  a p p ea r .  .

3. B e c a u s e  of t h e s e  u n sta b le  grounds upon w hich  aw ard s  a r e  
p r e s e n t ly  m a d e , it  i s  b e l i e v e d  th e  un ions, f e e l in g  that the wind m ight not 
a lw a y s  b low  in  th is  s a m e  d ir e c t io n ,  w ould  be r e c e p t iv e  to a m o r e  s tab le  
m e a n s  o f  having th e ir  w o r n -o u t  m e m b e r s  c a r e d  fo r .

4. T h e r e  a p p ea r  to be two a l t e r n a t iv e s  to the p r e s e n t  e f fo r t  o f  
handling  th e  p r o b le m , i . e . ,  p r iv a te  in d u s tr ia l  h ea lth  in s u r a n c e  c a r r ie d  by 
the e m p lo y e e s ,  or  an a m e n d m e n t  to  the M ed ica re  b i l l .  The M ed ica re  am end  
m en t w ould  c e r ta in ly  s e e m  to  be the m o r e  lo g i c a l  of the two s in c e  the c la im »  
of w o r k m e n  in the a g e  group  of p erh a p s  50 y e a r s  on up are  the pure r e s u l t  of 
long  y e a r s  of p h y s ic a l  la b o r  w hich  should  not, and r e a l ly  connot, be ch arged  
to a com p an y , c o r p o r a t io n  or in d u str y .

5. N e e d le s s  to' say , i f  the sh ip y a rd  in d u stry  we ce to be hit vjith
the fu l l  i m p a c t  of  a l l  p o s s i b l e  a w a r d s  und er  i t s  W o r k m e n ' s  c o m p e n s a t i o n  c o v ­
e r a g e  f o r  e m p l o y e e s  who e n d u r e  d e f i c i e n c i e s  f a i l i n g  w i th in  o c c u p a t io n a l  
d i s e a s e  g r o u p ,  i t w o u ld  be a f i n a n c i a l  b u r d e n  w h i c h  v e r y  ivw.  i f any.  c o r p o r ­
a t i o n s  c o u l d  m e e t .
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A u gu st 26 , 1964

C O N FID E N T IA L

C O M PENSA TIO N  A ND  TH E O C C U PA TIO N A L DISEA SE

It a p p e a r s  tha.t th e  t im e  h as co m e  fo r  the sh ip y a rd  in d u stry  to  tak e  
in v en to ry  of i t s  p o s it io n  and v u ln e r a b ility  w ith  r e g a r d  to  th e  health  fa c to r s  
of i t s  e m p lo y e e s  and the r e la t io n  of th e s e  fa c to r s  to  s o - c a l le d  o ccu p a tio n a l  
d is e a s e s  fo r  w h ich  e m p lo y e r s  a r e  so  o ften  u n fa ir ly  h e ld  to be r e s p o n s ib le .

T he in te g r a te d  sh ip y a r d s  have tak en  g r e a t  s t r id e s  fo rw a rd  d u rin g  ■ 
the la s t  d e c a d e  in  the p r o te c t io n  of e m p lo y e e s  fr o m  p h y sica l in ju r ie s , th is  
m ad e p o s s ib le  by im p r o v e m e n t o f p e r s o n a l p r o te c t iv e  eq u ip m en t, sou n d er  
sa fe ty  p r o g r a m s , im p ro v ed  p ro d u ctio n  p r a c t ic e s ,  and the l ik e . The c o m ­
p e ll in g  fa c to r  in  th is  im p r o v e m e n t, a s id e  fr o m  the b a s ic  one of h u m a n e­
n e s s ,  i s  the e v e r -m o u n tin g  c o s t  o f c o m p en sa tio n  and m e d ic a l c la im s  w hich  
th r e a te n  the v e r y  c o m p e t it iv e n e s s  o f a yard .

Now, a s  fa r  as a c tu a l p h y s ic a l in ju r ie s  to l i f e  and lim b  a r e  c o n ­
c e r n e d , in d u stry  is  fa c in g  a know n a d v e r s a r y  and can  h elp  p r o te c t  it s  e c o n ­
o m ic  so u n d n e ss  w ith  sound sa fe ty  p r o g r a m s , c lo s e  l ia is o n  w ith  i t s  u n d e r ­
w r it e r s  on co m p e n sa tio n  c o n tr o ls ,  e tc . H o w ev er , w hen  w e approach  the ' 
su b je c t  of e m p lo y e e  h ea lth , w e en te r  an a r e a  that is  p re tty  m u ch  beyond  • 
e m p lo y e r  c o n tr o l. T ru e , c o n s id e r a b le  a tten tio n  i s  g iv e n  r e s p ir a to r y  p r o ­
te c t iv e  eq u ip m en t, v e n tila tio n , a te . , but w hen an e m p lo y e e 's  g e n e r a l h ea lth  
is  c o n s id e r e d  the e m p lo y e r 's  p r o b le m  and r e s p o n s ib il i ty  under c o m p e n s a ­
tion  la w s , the la t te r  had b e tte r  p la c e  th is  p r o b le m  in  th e  p rop er  p e r s p e c ­
t iv e  and a ttem p t to  do so m eth in g  about it  b e fo r e  it  b e c o m e s  a m o n s te r .
W hile  c o m p en sa tio n  la w  p r a c t ic e  a lw a y s  in c lu d ed  s o - c a l l e d  o c c u p a tio n a l'  
d is e a s e s ,  p r e s e n t-d a y  id e o lo g y  can  v e r y  w e ll  expand th is  su b jec t fa r  b e ­
yond th e  bounds o f r e a so n  and a c c e p ta n c e .

W hen an e m p lo y e e  i s  o r ig in a lly  h ir e d , and l ik e w is e  w hen  an e m ­
p lo y e e  r e p o r ts  fo r  w o rk  on ea ch  sh ift , h is  g e n e r a l o v e r a l l  p h y s ic a l c o n ­
d it io n  i s  quite o b v io u s , w ith  th e  p o s s ib le  e x c e p tio n  of h is  b ack  o r  o th er  
m u sc u la r  s y s t e m s .  So, he i s  tu rn ed  lo o s e  on th e job , and if he i s  su b ­
je c te d  to  any p h y s ic a l d a m a g e  su ch  a s  c u ts , b r u is e s ,  f r a c tu r e s ,  b u rn s, 
e tc .  , he is  tr e a te d  fo r  sa m e  and c o m p en sa ted  fo r  the t im e  lo s t  a s  the r e ­
su lt  th e r e o f .  And, tru th fu lly , w h e re  he h as brought an o f f - th e - jo b  in ju ry  
to  w ork  w ith  h im  that day and h as s u c c e s s fu l ly ,  though fe lo n io u s ly , hidden  
it f r o m  h is  su p e r io r , he can  and d o e s  have it r e p a ir e d  under h is  e m p lo y e r 's  
c o v e r a g e -  T he e m p lo y e r  i s  ta c it ly  q u ite  a w a re  of th e s e  in s ta n c e s ,  e s p e c ­
ia l ly  w ith  the m any in fa m o u s back  c a s e s  w ith  w hich  he i s  c h a rg ed .

H o w ev er , w hen our in d u str y  c o n s id e r s  d e fe n se  a g a in st  o r  e m p lo y e e  
p r o te c tio n  a g a in s t  o c cu p a tio n a l d i s e a s e s , w e h ave a fr ig h ten in g  sp e c tr u m  
fa c in g  u s . A s a m a tte r  of fa ct, w e m u st e x p r e s s  our co n cer n  c a u tio u s ly  
le s t  scar" a r a ih  of c la im s  that can  bury u s.



W hile the w h o le  su b jec t i s  in  t i s e l f  b a fflin g , the r e a l  p u z z le r  i s  the i
fa c t  that w e r e  e m p lo y e r s  to  hu m anely  and p r a is e w o r th ily  m ak e a ..m ore p o s -  !
it iv e  m ove to gu ard  and im p r o v e  the w e llb e in g  of theijr e m p lo y e e s , su ch  a s  :
p r o p o se d , fo r  ex a m p le , by the D ir e c to r  of the B u reau  of L ab or S tan dards ;
in  le t t e r  of A p r il 22 , 1964, a d d r e s se d  to  M r. E dw in M. H ood, P r e s id e n t  ■
of th e  S h ip b u ild ers  C o u n cil o f A m e r ic a , th ey  w ould , under p r e se n t  la w s  - i
and co u r t p h ilo so p h y , be p ro g ra m m in g  th e ir  ow n d o o m . S u pp ose, fo r  in -  :
s ta n c e , a sh ip yard  e m p lo y e r , fo r  h is  ow n p r o te c t io n  and in  a v ita l d e t e r ­
m in a tio n  to sa fe g u a r d  h is  e m p lo y e e s  fr o m  in ju ry  and h a z a r d s , d ec id ed  to i
h ir e  o n ly  th o se  new  e m p lo y e e s  who cou ld  p a s s  a r ig id  h ea lth  ex a m in a tio n , ;
and fu r th e r  re q u ir e d  the ex a m in a tio n  of each  o f th e  e m p lo y e e s  on h is  c u r -  !
ren t p a y r o ll  tow ard  the end o f e lim in a tin g  a ll  but th o se  w ho w e r e  p h y s ic a lly  J
f it .  W e b e lie v e  the fo llo w in g  w ould  r e su lt :  j

(1) T he u n ion s w ould  not a llo w  e lim in a t io n  o f any reg u la r  em p lo y  
e e s  w ho fa ile d  to m ee t th e  s ta n d a rd s .

(2) T h o se  on the p a y r o ll w ho fa ile d  to  m e e t th e  sta n d a rd s w ould  
su e  im m e d ia te ly  fo r  co m p e n sa tio n  a w a rd s, c la im in g  th e ir  d e f ic ie n c ie s  
w e r e  tb e  r e su lt  o f w ork in g  c o n d itio n s  - and w in .

(3) T he n u m ber o f new  h ir e s  who p a s se d  the p h y s ic a l stan d ard s  
w ould be so  lo w  a s  to m ak e it im p o s s ib le  to  f i l l  m an n in g  r e q u ir e m e n ts .

T h e r e fo r e , it m u st b e  con c lu d ed  that i f  pur in d u str y  i s  go ing  to  c o n ­
tin u e to  do th e  m a x im u m  to p r o te c t  it s  e m p lo y e e s ,  the s ta g g e r in g  p o ten tia l 
burden  of aw a rd s fo r  o ccu p a tio n a l d i s e a s e s  m u st be e lim in a te d  fro m  our 
c o m p e n sa tio n  la w 3 , or the la w s  r e w r itte n  to  p r o te c t  th e  e m p lo y e r  fr o m  
"buying" h ea lth  d e f ic ie n c ie s  c a u se d  o u ts id e  of em p lo y m en t. T he a n sw er  
w ould  s e e m  to  be p r iv a te  p r o c u r e m e n t o f in d u str ia l h ea lth  in su r a n c e  by the- 
e m p lo y e e . No doubt n eg o tia tio n  o f la b o r  a g r e e m e n ts  w ould  u lt im a te ly  throw  
at le a s t  p a rt of the h ea lth  in su r a n c e  p r e m iu m s  to th e e m p lo y e r , but the fin a l 
ju d g m en t a s  to w h eth er  o r  not th is  w ould  e v e r  be a c c e p ta b le  w ould  be b ased  
upon the type c o v e r a g e  in v o lv e d . N ow  that M ed ica re  is- a fact ra th er  than a 
d r e a m , p erh a p s w e cou ld  p r iv a te ly  p r e v a i l  upon so m e  w ild  l ib e r a l  to sp o n so r  
an a m en d m en t to c o v e r  our n e e d s .

If th is  p r o p o s a l  r in g s  of b ru ta lity ,  h e s i ta t e  b r ie f ly  b e fo r e  m aking  
the a c c u s a t io n  and a sk  y o u r s e l f  w h e th e r  the n eed  fo r  such  p r o p o s a l  i s  not 
a c tu a l ly  b a sed  on e x t r e m is t  m o v e s  on the part of our c o u r ts ,  la w m a k e r s ,  
and th e  l ik e ,  to  m a k e  the sh ip y a rd  e m p lo y e r  to ta l ly  r e s p o n s ib le  fo r  the  
health  of h is  e m p lo y e e  w hen he r e a l ly  c o n tr o ls  in  a m inute  w ay  only eight  
h o u r s  o f  the m a n 's  tw e n ty -fo u r  hour day and only  f iv e  d a y s  o f  th e  m a n ’s 
s e v e n - d a y  w e e k ,  o r  2, 080 h ou rs  out of a to ta l  8, 760 hou rs  p er  y e a r .  D u r ­
ing th is  s m a l l  p ortion  of the e m p lo y e e ' s  l i f e ,  h i s  e x p o su r e  to hea lth  c o n ­
ta in m e n ts .  in an in d u stry  such a s  o u r s ,  is  e x t r e m e ly  s m a l l  and. at that.

iW U,- ■ r v . t M C :  c o : a r  c o n t r i v e d P  s s i  oil out s ta ncir.* a r ­
gum ent a g a in s r hea lth  r e s p o n s ib i l i t y  the tact  that b e ca u se  ot the " least  
or f a m in e ” nature of our b u s in e s s  a m a jo r ity  of our e m p lo y e e s  do not w ork
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P a g e  T h r e e

s te a d ily  at any on e sh ip y a rd . And b ein g  in te r im , or d a y -b y -d a y , e m p lo y ­
e e s ,  th e  sh ip yard  h as no k n ow led ge o f the co n ta m in a tio n  e x p o su r e  of i t s  
e m p lo y e e s  d u r in g  d a y s  o r  p e r io d s  w hen th ey  a r e  w ork in g  e ls e w h e r e .

What in d u stry  i s  a c tu a lly  sa y in g  then  i s  that i f  it  i s  fu rn ish ed  w ith  1
c o m p le te ly  h ea lth y  e m p lo y e e s  w h o se  o f f - th e - jo b  a c t iv i t ie s ,  in c lu d in g  d ie t , - ‘
a r e  beyond  r e p r o a c h , and if  su ch  e m p lo y e e s  w il l  w e a r  a ll  p r e s c r ib e d  p r o ­
te c t iv e  eq u ip m en t, ev en  w hen the s u p e r v is o r  i s  not o b se r v in g , and i f  su ch  j
e m p lo y e e s  w il l  su bm it to r e g u la r  r e -e x a m in a t io n s  to m ak e c e r ta in  no d ia -  '
e a s e  h as b een  co n tr a c te d  p r iv a te ly  or d u rin g  em p lo y m en t e ls e w h e r e  th at j
m ig h t be a g g ra v a ted  by th e ir  r e g u la r  w ork , in d u str y  m ig h t th en , and o n ly  j
th en , c o n s id e r  the burden  o f  o c cu p a tio n a l d i s e a s e s  to  b e  fa ir  and r e a s o n -  :
a b le  w hen  p r o p e r ly  ad ju d ica ted  by th e c o u r ts .  ,

* ?i
In su m m a r y , can n ot w e in  in d u str y , w ho a r e  a lr e a d y  sh o u ld e r in g  a  ;

tr e m e n d o u s  burden  in  th is  c o s t  o f c o m p e n sa tio n  fo r  p h y s ic a l d a m a g es  to  ,
e m p lo y e e s ,  do so m eth in g  to  p r e v e n t u tter  ru in  in  the fo r m  of hea lth  im -  j
p a ir m e n t  r e s p o n s ib il i ty .  T h is  i s ,  at p r e se n t , a sm o ld e r in g  m en a ce  w h ich  ■
m ay  and p ro b a b ly  w ill  at any tim e  b reak  out in to  a h o lo c a u s t . 1
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