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and error does have s advantages, at least if there is not too much
error. Without gradual improvements pressures are built up. Esz-
treime remedies may then be suggested. These may well seem satis-
factory to only a few. Let us have evolution rather than drastic
change.

SUMMARY OF
OCCUPATIONAL DISEASE LEGISLATION—1956

Congress S.2280 (Public Law 803—84th Congress) effective July 26,
1956, increases benefits under Longshoremen's and Harborworker's Compen-
sation Act—revises provisions as to special fund,

Kentucky .......S5.B. 98 (Chapter 342, Laws of 1956} effective August 1,
1956, revises occupational disease provisions.

Maryland ..... ..S.B. 85 (Chapter 94, Laws of 1956) effective June 1, 1956,

lengthens statute of limitations in case medical care is
furnished.

Massachusetts ., H.B. 3140 (Act No. 602, Laws of 1956) effective November
4, 1956, revises rehabilitation provisions.

New York ......S. Int 1588 (Chapter 696, Laws of 1956) effective March
1, 1957, enacts volunteer firemen’s benefit law,
Int. 8874 (Chapter €97, Laws of 1956) effective m.{ 1,
1956, enacts amendments to volunteer firemen's benefit law.

Pennsylvania .. .H B. 1397 (Act 355, Acts of 1955) effective March 28, 1956,
revises Occupational Diseases Act.
S.B. 235 (Act 488, Acts of 1955) effective September 1,
1956. Amends Occuvational Disease Act with reference to
coverage of tuberculosis.

Workmen's Compensation Study Commissions
Massachusetts ..H.B. 2923

Maryland ...... . (appointed by Governor)
Michigan ...... .S. Res. 43

New York ...... {Moreland Commission)
Vieginia ........ H.J.R. 91 (Public Officers)

Atomic Energy Study Commissions
Massachusetts ..S.B. 723, S.B. 791

New Jersey .. ... SJ.R. 11
New York ... ... A. Res. 206
Ohio ........... H.R 215X

Rhode Isiand ...H.B. 937
South Carolina ..S.B. 531
Virginia ........ 3J.R 10
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Industrial Air Cleaning was the theme of the Engineering Conference. Program participants were, left to right:
Robert T. Pring, Technical Director, Dust and Fume Control Division, Wheelabrator Corporation; Dr. Leslie Sil-
verman and De. Philip Dreinker, Harvard University School of Cublic Health; Asthar C. Stern, Robest A, Taft
Sanitary Engineering Center, 1.8, Public Health Service; William B, Harris, Health and Safety Laboratory, U.S,
Atomic Energy Commission; and John M. Kane, Manager, Dust Control Products, American Air Filter Company.
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Answering questions on health problems involved in the manufacture, sale and use of toxic materials at Joint
Technical Canference were leading authorities on various aspecty. I'anel participants are, Jeft to right: Dr. L. C.
Mctiee. Medical Director, Hercules P"owder Company; Dr. I°, W, Hachman, Vice President and Director of Research
and Development, Koppera Company, Inc.; H. S. Baile, Depuly General Manager and General Counsel of General
Accident, Fire and Life Assurance Corporation, Lud.; C. R, Oviatt. Legal Department, Union Carbide and Cacbon
Corperation; Dr. John A. Zapp. Jr., Director, Hankell Laboratary for Toxicology and Industrial Medicine, E. 1.
du pont de Nemours & Company, Inc.; Theodore Hateh, University of Pittaburgh Graduate School of Public Health,
sa..ﬁz.ion:._. Adviser to the Foundation; and V. P, Ahcarn, Execulive Secretary, National lndustrial Sand Asso-
ciation.
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HEALTH PROBLEMS INVOLVED IN THE
MANUFACTURE, SALE, AND USE
: OF TOXIC MATERIALS

A Panel Discussion

MODERATOR:
V. P. AHEARN

Executive Seeretory,
Natienal Iadustrial Sand Associstion

PARTICIPANTS:
P. W. BACHMAN, Ph.D,
Vice President & Director of Rescorch & Development,

Koppers Company, Inc.

H. S. BAILE
Deputy General Manager and General Counsel,
General Accident, Fire and Life Assurance Corporetion, Lid.
THEODORE HATCH
University of Pittsburgh Greduate School of Public Heolth; and
Ressorch Adviser, {sdustrie! Hygiene Fovndetion

L. €. McGEE, M.D.
Medica! Director,

Hercules Powder Company

C. R. OVIATT
Legs! Deportment,
Unios Carbide and Carbon Corporation
JOHN A, ZAPP, JR., Ph.D.

Director, Hastell Loboretory for Tesicology and Industrie! Medicine,
: E. I. du Pont de Nemourns & Compasy, Inc.

MODERATOR V. P. AHEARN: 1 would like to tell you some-
thing about the procedures for the operation of this panel. A list of
guestions has been prepared on the subject before us today, and copies
will be distributed to the audience. Two members of the panel in
most cusex have heen asked to be prepared to he called upon. That
doesn’t mean that other panel members are not supposed to partici-
pate. | want to mauke it elegr that panel recognition is not necessary
by the Moderator for contributions by members of the panel whose
names do not nppear at the left-hand side of the question. Kach par.
ticipant isx supposed to add e the contributions made by the other
l;n«mln-rs of the panel whenever in hix judigment there ave udditional -
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contributions to be made. The panel participanis met this morning to

+ look over the guestions and to discuss the program.

After the recess, at 3:30, we propose to give priority to questions
asked from the fioor rather than to the written-out questions. We
hope that there will be floor diseussion even if we haven't answered
all the written (uestions, because we want 1o establish the town hall
atmosphere and to give each of you an opportunity to ask a guestion,
to make a contribution, to challenge a member of the panel, or do any-
thing else that your democratic instinet suggests you do.

The first question which 1 am going to ask the panel is: **How
does one define ‘health problems'? What is meant by ‘toxic ma.
terial’?’’ 1 am going to ask Dr. MeGee to answer that guestion.

DR. McGEE: Ip a broad sense, one might say that any deviation
from optimum physical, mental, and social well-being is a health
problem. That definition of health as the optimum state of mental,
physical and social adjustment has been hatted about for a number of
years. 1 believe for the purpose of this afternoon’s contribution. how-
ever, the health problems involved should be limited to those devia.
tions from optimum health which occur as a result of an exposure in
manufacturing, sale and use of something which is called ‘‘toxic
material.”’

As the title is stated, of course, any deviation in health of a
worker would react on his work in output, and so forth, in a hroad
sense. But 1 helieve the meaning here is in n more limited senxe of
thove deviations from the optimum physieal. mental, and social ad-
justments which resnlt from the contuct with this thing called *‘toxie
mauterial.”’

Passing then to the second part of the question, * What is toxic
materiaf ¢*’ we are in trouble immediateiy. 1 find very few people,
outside of those who are concerned with deleterious substances as
they affect man, who have a conecept of the large range in degree and
character of toxieity. 1t is a word which means what anybody wants
it to mean.

Unfortunately, to substitute for *'toxic.’”” **poisonous,’”” *‘dele-
terious’’ or what have you, gets us no place. 1t so happens that every.
thing with which man is in contact ean he troublesome and “‘toxie’’
if he pets too much, Those things that we consider essentinl to life,
inclnding food, vitamins, minerals, and water, can be “toxic™ to man,
1 believe Dr. Henry Smyth, Jr. defined toxic ™ simply as a omatter
of too mueh. I we keep that in wmind, we will realize then that we
cannot cirenmseribe a certain gronp of wmteriads and say these are
toxie, others are not toxie. ! anust admit, and pwesibly Deo Zapp ean
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help us here, that, for purposes of orientation, we must have some ~
arbitrary definition of what is toxic.

DR. ZAPP: | ean only express my agreement with the remarks
that Dr. Mcetiee has made. The term.‘‘toxic material’’ is subject to
very many interpretations by different people. The great difficulty
that we have in talking about them and in drawing up laws and pro-
cedures to govern the use of toxic material revolves about the defi.
nition of toxic material.

Dr. MeGee was guoting to you just a8 few monents ago from
the report of the Council of Toxicology of The American Medical
Association, in which are reviewed the various definitions of poison.
{The Council found that there was no uniformity.) As a matter of
fact, it states that there is no uniformity of legal or scientific opinion
as to what constitutes a poison.

And then, since a precise definition that would fit all cirecum-
stances is not possible, the Committee felt that any substance that
when improperly used may produce harm by chemical action, should
be provided with an appropriate cautionary label or statement, et
cetera. So, here, we have not only difficulty in defining what we mean -
by toxic material, but alsv a concern on the part of this group for
warning of the consequences of misuse, J think what we really mean
to talk about this afternoon is more properly defined as hazsrds, that
is. the probability that an injury will oceur in the manufacture, sale,
or use of these materials.

MODERATOR AHEARN: Thank you very much, Dr. Zapp.
Now, 1 move on to the second question, unless at this stage & member
of the panel wishes to add something to what these two gentlemen
have already said.

You football men will notice I am playing a seven-man lineup
on this platform. I am going to ask my right tackle, Dr. Bachman.
this gquestion: ‘“‘Do you think there is any basic difference in safety
as applied to people in research and development in comparison with
people involved in regular production operations?!™

DR. BACHMAN: | think thisx question in the first place refers
to an appronch to safety. In that respeet, | will try to pass an opinion.

1 think there is # considerable difference in the safety that one
enconnters in the laboratory and that which one encounters in the
plant. In a plant in the recular production operation, it is possible
for the engineers to break a process down inte many component parts
an:d study these parts from the point of view of safety: the different
opcritions ean be adequately safepuarded. 1 think there is not very
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much difficulty i this, and it is rather rarely that we have accidents
of any significant nature in processes that are continually operating
in a repetitive manner. 1 think that is rather easy tu eontrol, and it
ix more feasible to train the operators in safety merxures.

Now, in contrast with that is a research laboratory. The men in
the lahoratory are frequently working in uvexplored and unknown
areas. They may or mayv not, and probably will not, know the toxien-
logical or hazardous explosive properties of the materials with whiech
they are working or of the materials which might be formed as a
result of their researches. So, here, you have only a few of the general
rules of safety that apply. I think a great deal of it in the case of
the research man depends entirely upon him. I think his approach 1o
it must be one of safety eonsciousness. 1 think he has to really live
safely and to be effective this has to be a part of his background, a
part of his disposition.

MODERATOR AHEARN: Thank you, Dr. Bachman. Now, Mr.
ITateh.

MR. HATCL : | certainly agree with everyvthing he said except
the second point. attitude, Certainly, it is true that the people who
are doing the hasic research and development work should incorporate
into their day-to-day thinking the needs with respeet to safety to a
greater degree than people out on the production line. However, it has
been my experience. and | am sure many of the rest of us here have
had the same experience, that very often we find it just the other
way around. The man who ix doing researeh is 8o wrapped up in his
vescarch objective thut hie is inclined not to give very much considera.
tion to these other matters.

1 can recal]] visiting laboratories where, for example, they were
using such a well-known agent as benzo! and were slopping it around

~ like water. At the same time, they might be quite concerned over the

toxicity of the new and exeiting material that thev are developing.
So, 1 am sure it is important to make sure that in the course of re.
search and development. these guestions are constantly raised, but |
don’t think we cun rightly assume that the research people are always
going to raise them.

MODERATOR AHEARN: Thank you. Ted. T want io remiml

the panel that other contributions are adways weleomed.

MR BATLE: Max [ interjeet one comment? The very alisline
tion that both gentlemen bave made between the veseareh operafion
and production operation suggests the desirability of a sighily dif-
ferent approach to the safetv program with respect to operntion. In
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the production operation. you are dealing with gnarding awainst the
individual. isolated aceidents in the course of production. whereas, in
the research operation, you are concerned with the catastrophe prob-
lem. Therefore, your program in that respect should be designed to
provide for the type of action required in the event tbose catas-
trophes occur.

MODERATOR AHEARN. Thank yon very much. Mr. Baile.
The next question gives us a chanve to break out our legal talent up
here. ‘‘Does not the oblization of the insured under a Products Lia-
bility Policy. particularly his agreement not to settle with a elaimant
nor to admit liability. interfere with a manufacturer's relations with
his enstomers and with the publie®’”

Mr. Baile, you can be the first one to answer that question.

MR. BAILE: 1 helieve the simple answer to the question is that
it should not. 1 think at the same time you have to recogmize that
there is an apprehension on the part of some people that it does. In
order that it shall not interfere with eustomer and public relations,
1 think it is of utmost importance that there be understanding on the
part of both the insurer and the insured, and also that there be the
utmost cooperation between the twao.

The basic understanding that has to exist is to recognize the dis-
tinetion between customer complaints on one hand and claims on the
other. Customer complaints must be 8 concern of the insured, the
manufacturer himself. He niust be free to der] with customer com.
plaints as you deal in business relations, swithout necessarily being
concerned with the legal basis of the claim or the legal possibilities
that might arise ont of your action.

On the other hand, it is most important on the part of the in.
surer to recognize that the insured mnust he free to act in that way;
that he must be free to deal with a eustomer in order that he will
have a satisfied customer. Since that is the interest of the manufac-
turer, he can’t restrain that action in order to pratect his legal posi-
tion. The interest of the insurer and the ipsured must be recognized
85 an identical interest. They are not two parties: they are one party
serving one aspect of the insured’s business, which is his relation to
the customers insofar as they are affected by his products.

I hope I don’t sound idealistic speaking as an insurance man on
that subject, because 1 think it is the actual practice of every com-
pany of standing to operate in the handling of products Rability
claims in precisely that wayv, If it is done that way, then there is no
interference with the eampany's relations with the public. the
customers.

{2531}
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MODERATOR AIIEARN: Thank youn. Dr. Zapp. will you
comment !

DR _ZAPP: Well, 1 ean't speak on this topic as a lawver or as
ap insurance man.

It does seem to me that there ave two separate concepts involved
in this question. One concerns the mechanism of settling elaims whieh
presume that there has been an injury for which the plaintiff seeks
to recover damages. The other part concerns the relations of the man-
ufacturer with his customers and with the publie.

Sow, it seems to me that the manufacturer has a very definite
responsibility 1o his customers anc 1. and that 15 to point
ont to them ltow NN proquet ean be use 1_safery, Rming can
interfere with ihat respopsinlity on the part of the manufacturer.
f, however, a claim arises which suggests either that the manufac-
turer’s statements were inadeguate or in error, then you have this
question of deciding about liability, which 1 feel is a separate matter.

MODERATOR AHEARN : Thank you, Dr. Zapp. The nest ques-
tion is, “‘ What information respecting physical and chemical prop-
erties and toxicologival properties of the material does the industrial
hygienist need in order to develop the hazard contro! program?’’ Mr.
Hatch.

MR. HATCII: The answer to this question is very easy. You get
all that is available. There is one very important aspect of this ques-
tion as to what information concerning physical and chemical and
toxicolozical properties that the industrial hygienist needs. The im-
plication is that there i information with respect to the toxicological
properties of the substance obviously essential to an understanding of
the hazard. That doesn’t tell the whole story, however. There must
be added to this guestion; what information does he need also with
respect to the way in whiel the process operates in which this toxie
substance is to be used? It is important for us to keep in mind that
there is a very real difference in toxicity and hazard. Here is where
the physical and chemical properties as well as the toxicological prop-
erties come in.

We know, for example that two substances may_be equally toxie
but anite different ip pespeet to hazard. Thus, it shonld e the pgdns-

trial_hypienist’s responsibility 1o accumulate all the information that
s avallable, and 1t should be his rexpopstbilits 107 Theest this antorma-

tiop_and defermine 1o what extent more informnation is n-mlw[.jl.
cause_he can’t Hmit his responsibibiv v siply savinge that only so
much s known about the substnee aml, therefore. decisions have to
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be based upon this Limited data. He must see to it that the nevessarv
a__aamonai information is obtamed.
MODERATOR AHEARN: Dr. McGee.

DR. MeGEE: Accepting the sugeestions that Ted Hateh has
given, 1 wonder if he would admit there is a practical shorteut which
is useful in human exposures to some materials. I refer 1o the fact
that if you have an explosive hazard at a concebtration in air well
below that causing a definite, clear-cut. biological effect, it is a simple
and good operating rule to take the lowest concentration needed as a
guide. You may disregard certain properties which are evident only
at levels above that Jevel which can be tolerated for reasons of safety.

MODERATOR AHEARN: Thank vou very much. Dr. McGee.
There are two questions on the list which bear essentially on the same
points and we will therefore discuss them jointly. They are:

1. *“What js the liability of a manufacturer of a toxic chemiesal
who sells it ip bulk for packuging and resale by the purchaser under
his own name or brard in the event of an injury to an ultimate con-
sumer?!”’ and,

2. “What liability does a company have for its produet if an
adequate warning label is placed on the container but the ultimate
consumer either does not read the warning label or does not follow its
instructions ?’’

I am going to call on My, Oviatt first.

MR. OVIATT: If the manufacturer adeguately warns a reseller
of the toxic nature of the material either on the lahel or otherwise
and of the care that should be used in hand)ing it. he is not lable
if the reseller fails to put such warning on the package when he re-
packages it aad sells it to the public. Of course, if a manufacturer
should find out in any one of numerous ways that the reseller is fail-
ing to put the notice or the warning or apy material part thereof on
the packages. then he should call the resetler’s attention to it, If the
reseller persists in disregarding those warnings, then I helieve that
he should stop selling it 1o him for his vwn safety.

Of course. what shonld go on a label depends greatly on the class
of trade to which any produet is sold. the knowledge of the people
who are going to use it, the chemical kuowledge snd resalts that might
come from mishandling, So, vou esn’t say a label has to bear thus
ancd so for the entire general pubbvc. Anid that wouhl also eontrol 1o
a certain extent, what shoukl wo on o label to a reseller. Jt s what
knowledge he may have of the chemicals sold and what he shonld ad.
vise ftis pnrchasers as to the method of use.
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MODERATOR AHEARN: Thank you very much, Mr. Oviatt.
Mr. Bsile,

MR. BAILE: I think in answering the tirst of the two questions,
you have to make a distinction between chemicals which are toxic
as a normal attribute of the chemical itself on the one hand, and on
the other hand the chemical whieh is toxie as a result of some danger-
creating defect that exists in the chemical which would normally be
harmless.

Now. I think Mr. Oviatt’s answer is primarily directed to the

However, where the toxic character of the chemical is created
br some defect in the manufacturing process, then I think there is
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fect, that isn't the subject of our meeting today, is it? I thought we
are just speaking of materials that are inherently toxic without any
defect producing toxicity.

MODERATOR AHEARN: I believe it would be helpful to the
audience, Mr. Baile, if we had more pointed discnssion of the second
half of this question, because it seems to me it is a question which
most people in this audienee are very much interested in. Will yvou
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the produet with an appropriate warning, stating prohibitions against
particular use and providing an antidote in the event harm is en-
countered. Having done that, there is not much more lie can do.

If, therefore. he meets that requirement—puts an adequate warn-
ing on his product—the unwillingness of an ultimate user to take
advantage of the knowledge that has been made available to him,
either refusing to read it or failing to understand that which is
clearly understandable does not create a ligbility. On the contrary,
it constitutes on the part of the consumer, the party injured, a fault
which would bar any right of recovery that he should have against a
manufacturer.

MR. OVIATT: On the other hand, what you are really saying
is that the manufacturer does not have to police his customers.

MR. BAILE: I think that is a fair statement.

MODERATOR AHEARN: 1 believe the audience appreciated
that additions] contribution from both of you.

By the way, I forgot to say in opening this meeting that at the
request of the panel, I want to make it clear that the members of the
panel are speaking only for themselves as individuals and are not to
be regarded as committing their companies in any way. 1 think we
may assume that they and their companies are fairly close together.

We will go on to the next guestion now: ‘‘In what way can the
producer of a toxic substance aid in securing its safe use by educa-
tion, research, and development of control measures?’’ Mr. Hatch.

f MR. HATCH: We agreed in a preliminary panel meeting this
morning that this question answers itself. The point is. how can we
get the producer to recognize and accept lLis responsibility !

We have many examples in which the manufacturers of toxic
substances have recognized and assumed responsibility in this respect.
even to the extent of requiring the customer to show evidence in ad-
vance that lie has made adequate provisions for the safe handling of
the material hefore they will supply it to him.

I recall when I was with the New York Labor Departinent that
one company which was producing and distributing a highly toxie
material required every potential customer in New York 1o get the
approval of the State for their proposed control. In the case of
another toxic substance one of our lurge chemical ecompanies has set
up an elahorate program of education of the uate consumer of
the material, in recognition of the very important fact that. without
L adequate safety measures. serious difficutitios were bound to result.

1 would Dhke 1o turn to the last item: the development of control
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measures. There is a partieular responsibility and opportunity lere
on the part of the producer because. as I said earlier, the hazard can
be magnified or minimized for a given toxic material by the manner
in which the process equipment operates. It is the responsibility of
the producer of such materials to take part in the development of
.safe.process equipment so that he will be in a position to advise his
customer on the kind of equipment in which he is to use this toxie
material. :

MODERATOR AHEARN: Thank vou, Ted. Dr. Bachman.

DR. BACHMAN : T can only add to Mr. Hatch's remarks by call-
ing aitention to an action one company is taking. They bring in the
customer's employees who are going to use this materia! and give the
employees of the customer & course in the handling of it. Now this, I
think, is an excellent approach when you get to extremely hazard-
ous conditions. I don’t know of anything that you can do beyrond that.

MODERATOR AHEARN: Now we come to two guestions which
the panel believes should be grouped together also: *‘‘What pro-
cedures should be followed to determine whether any of the plant
personnel are abnormally sensitive to toxic materials. In eonjunction
with that: ‘‘How is a health problem to be anticipated ! Recognized?
Proved?’’ Dr. McGee.

DR. McGEE: In general, there are certain prineiples which some
of us feel should be followed.

In the first place. we must know as much as we can ahout the
biological action of the material concerned. We like to know how it
can affect the animal with which we are primarily concerned. There
may be a species variation. such as the rabbit story Ted Hateh men.
tioned. The full story of hiological action involves some understand-
ing of the molecular structure; aetion at a cellular level; the details
of the chemical, metaholic and other changes hrought about in the
body, to the extent that our research methods and our understanding
of metaholism of the body allows us to define thove things.

Secondly, from the standpoint of man, the worker, it is quite
essential that we know who in the plant has a deviation from his
optimum state of health, when, where and why, We are not able to
recognize or anticipate a health problem unless we know what to look
for, and actually do look periedically at this erueial and continuing
exporiment iy which the worker is involved. To aceonmplish that, we
must know what his situation healthwise is when he starts to work
(before exposure) and at intervals thereafter.

1 think a large number of organizations, in order to be careful
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when using a new material, examine the worker at rather frequent
intervals until they define for themselves:

1. That the average person does well under the circumstances
and the control situation that exists at the plant; and

2. That in a sufficient experience they have not deionstrated an
unusual sensitivity.

I refer not only to the entire group of allergies, but to some of the
idiosynerasies which are not too well understood.

A part of this recognition of a hazard involves other than hasic
knowledge, orientation and thinking about it day hy day. A respon-
sible individual reviews some of the possibilities which may be over-
looked and chiecks and double checks to see if theyx are actually occur-
ring. If you don't look. 1 will assure you that the experience of most
of us is that you can miss them until they force themselves on you.
By looking carefully for an untoward reaction you may find it earlier
than otherwise.

MODERATOR AHEARN : Thank you. Now, Dr. Bachman.

DR. BACHMAN: Once again I am in a position of backup man
with very little to say on the subject, because I think Dr. MeGee has
pretty much said what can be said. I do note that the point at which
most of the conditions arise or appear is at the start of a new plant.
I think it is only by following the points as made by Dr. McGee that
one can discover or uncover the abnormal sensitivity of a person.
The only thing that 1 know of that could be done is to remove the
man from the action and pray that he doesn’t get worse.

MODERATOR AHEARN : Thank you. Dr. Bachman. Mr. Hatch,

MR. HATCH: I would like to add to what Dr. McGee said. In
addition to the continuing observations on the men for the purpose of
identifying a problem area, it is equally essential that there be paral-
lel studies on exposure. The ultimate purpose is to compare the one
with the other. So don’t forget that it is the two together, the man
and the environment, that have to be studied continuously in order
1o reveal significant relationships.

With mechanization and automation the maintenance people in
a plant become mure and more important. There nre more of them
in proportion to production men and difficult problems arise with
respect to them hecause their exposures are so varied and uncertain,
Thus, systematic and continuing studies are ¢ven more hnportant,

DR. ZAPP: 1 shoulld like to comment on a sugyestion that is
frequently made; that is. why can’t we deteet the abnormally sensi.
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tive individual by some sort of screening test? For dermatitis, for
example, why not a pateh test before he is put into contact with the
suspected material on his job!

Generally speaking, we do not recommend this procedure. I be-
lieve one of the biggest scale attempts at this sort of thing was the

- testing of volunteers with mustard gas at the beginning of World

War 11. A great many were tested in an effort 10 determine individual
variations in sensitivity. One consequence of this program was that
some of the men were sensitized to mustard gas and therefore reacted
abnormally whenever they came in contact with small concentrations.
So, it is not a practical procedure to weed out the hypersensitive by
a preliminary testing program if we are dealing with a sensitizer.

The other comment is that we can anticipate certain types of
difficulty. For example, suppose we sre dealing with a chemical that
produces kidney injury. It would not be wise to expose &8 man who
has only one kidney; he might very well be abnormally sensitive. And
that brings up the importance of an adequate, preplacement medical
examination and a classification of a man as fit or unfit for a certain
type of exposure,

DR. McGEE: May I add one thing which I think is important?
It is the absolute necessity of a criticel attitude in tying down the
diagnosis. 1 know of a few areas where it is more important to eross-
examine a diagnosis and prove it to the extent that it is possible to
prove it than in occupational disease. The very act of having a high
index of suspicion when supervising an operation with a potential
hazard sometimes leads to false diagnoses that can be troublesome.

I am reminded of the incident of the plant physician who was
aware that a chemical eould be a sensitizer of the skin and lead to a
dermatitis. He showed me a case of a very stubborn dermatitis, stub-
born because the man had been removed from the exposure for six
months and still had the skin lesions. 1 was visiting the plant at the
time. 1 had a hunch of a different diagnosis when 1 saw the man’s
lesions, partly becanse I was not expecting contact dermatitis, as was
the plant physician who lives with the problem every day. I asked
the patient if there were members of his family who had similar skin
trouble. There were two members who had similar complaints. The
diagmosis proved to he scabies for all three of the patients.

MODERATOR AHEARN: Thank you very much. We will go on
to the next guestion. *“ Does the usnal Praducts Liability Poliey cover
any and all lability that may be imposed upon o manufacturer for
damages resulting from the use of his product ?

MR. BAILE: I think the answer to that question ix ohviously no.
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First of all, it does not cover any liability in excess of limits that are
provided in the policy. Second, it does not cover the liability that
might be imposed upon & manufacturer for damage to the product
itself. That liability is excluded in the normal policy. Third, most
product liability policies are written on what is called *‘‘accident
basis.’’ They cover liability imposed upon the manufacturer for

"damages arising out of the use of a produet. caused by accident. Acci-

dent is used there in the sense of some event which js identifiable in
point of time and place of occurrence, as distinguished from adverse
effects which are cumulative over a long period of time or over a great
amount of space. For that reason, it is very important, and partieu-
larly when you are considering the exposure of a manufacturer to a
liability resulting from toxic effects of the products, that you keep in
mind that a policy which is written on the usual accident basis is not
a satisfactory policy for your purposes. In that instance. you should
be certain that your poliey is written on what insurance men choose
to call ‘‘oceurrence bhasis.”’ as distinguished from ap ‘‘accident basis.”’

I thing in obe other instance the fact that it is on an accident
basis is important., because that also is designed to exclude any
coverage of the results of business decisions that might be made. It is
pretty difficult to illustrate that in a case of produects. I think it is
more apparent in the case of general liability policies. You take the
road contractor who has two inethods of tearing up an area. One
method is a little cheaper for him, but it involves exposing surround-
ing properties to damage by shaking or noise or something like that.
The other method, which might cost him a little hit more money, wounld
avoid that. With that knowledge, he proceeds to follow the less ex-
‘pensive method. That is a business decision the company has made.

MR. .T. C. WATERS: May I ask one question as to that! Why
do not insurance carriers write policies on a broader basis so they get
beyond the concept of accidents?

MR. BAILE: ] think to answer that question you have to start
out with the premise that the insurance company, if it could, would
be very happy to write policies on a completely broad basis. They
would be very happy to insure the total liability of industry. To do
that, of course, we would have to receive the total income of each com-
papy individually, which you would be unwilling to pay by way of
premium. Therefore, it is the question of balancing the risk that you
have been exposed to against what you are willing to pay for, not
necessarily willipg, but what ven can reasonably pay for.

So it is a question of isolating those hazards which are most
common to industry generally and covering them. and excluding the
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specific hazards of & particular company or industry which are sub-
Jjected to a much greater hazard than any other part of that industry
or any other industry,

The second answer to the guestion, however, from the standpoint
of produects liability, is that the insurance industry in general will
write the policy on an occurrence basis. What they are going to want
to know in a particular industry is what are the hazards to which
that company is exposed? And they will try to measure the rate
that they charge in the light of those hazards. But. as an additional
point, for the company that is exposed by virtue of the nature of its
product to damage arising out of the toxie effeets, it is most impor-
tant that they should have their policies written on the occurrence
basis. I think in the main it will be an insurable risk on an occurrenee
basis.

MODERATOR AHEARN: Dr. McGee.

DR. MeGEE: I disclaim any knowledge of product liability poli-
cies. As a physician, I would hope that no device or arbitrary fac.
tors would ever lessen the desirability and need for a manufacturer
to know those things about his produects which are reasonable and
which he should determine prior to their use.

MODERATOR AHEARN: Thank you very much. The pext

question is: ‘‘Inasmuch as your industrial experience has heen quite
broad, what, based upon that experience, do you think constitutes
the average corporate philosophy concerning management's responsi-
bility for the safety and protection of its emplovees!'’ Dr. Bachman.

DR. BACHMAN: T think this is rather an interesting question,
and, of course, can only be answered on the basis of one's own ex-
perience; and I think in arriving at any statement or any thought
concerning what the average corporate philosophy is today, one must
review what has happened over the course of one’s lifetime. The gen-
eral approach to safety 30 years ago was quite different from what it
is today. The companies that were mostly interested in the safety of
their men were, in a Jarge measure, those companies where yon had
sort of a paternalistic fecling between the owners of the company and
towards their men. | don’t think there was much of a concerted effort
for safety. Some, perhaps, but not too great.

Then as time went on and we grew, we have had a change in
economic and soviological econditions. I think we have had manage-
ment people, as a whole, becomne much more sovially eonscious towards
their fellow man and conscious of their obligations te him over this
30-vear period. That has created o great deal of difference in the
approach to developing safety measnres for employees.
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In addition. I think managements over the vears have recognized
that safety is economically sound for a number of reasous. It has a
very definite monetary value when you consider our competitive
economy. Processes have grown more and more complicated; new
products have appeared. This has caused the management to spend
more money in order to build plants which inevitably have become
complicated.

With the plants becoming more complicated and the production
increasing. it has been very desirable for the management to see that
they obtain the highest quality of work and the most skilled workers
that they can. The skilled worker became a very intricate cog in the
production wheel, and it was certainly most desirable to protect him
in the best possible manner, to look out for his health and be sure
that he worked safely. The loss through accidents or through some
fatality would be serious, and, actually, mear a lot in dollars in pro-
duction time and production effort. I think this social consciousness
and these other two factors have gone a long way in improving our
approach to better and safer working conditions, Furthermore. money
has been saved, and this has been well recommended in the savings
in the workmen's compensation fees.

Again, I think another factor that makes it worthwhile for man-
agement to have a very favorable attitude towards safety is that it
increases and improves the morale of their workers, and I know in
our organization we have a saying, ‘‘A safe plant is rather a happy
plant.”’ And usually, if you have a happy plant. you have vour least
difficulties and you get your hest work.

From my own experience. 1 would say that whereas in bygone
years when one approached expenditures for safety purposes, the
question might be raised, *'Is this necessary?’’, the attitude taken
today by most corporate managements is. ‘' Will this do good? If
it 18 likely to do good, then put it in.”’ T think this is rather charac-
teristic in my experience.

MODERATOR AHEARN: Thank vou very much. Mr. Oviatt.

MR. OVIATT: Dr. Bachman has pretty well eovered the sub-
ject. I don’t know that ali those who were safety eonscious 25 or 30
years ago were paternalistie, but there has been a definite change in
philosophy. Twenty-five or thirty years ago there were small infir-
maries that companies estahlished with part-time medieal personnel,
and they sat back waiting for accidents to happen.

Now they try to prevent accidents. They go to great lengths and
spend great sums of money to prevent accidents, and 1 think this is
true of most of the large corporations, Every year large sunms of
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money are spent on fully-equipped hospitals in the plants and in the
office buildings. Thev have periodical examinations made of their
employees. They have safety programs and training programs for
the supervisors in the plants.

All in all, industrial medicine has become a large part of the
medical profession and 2 very important eog in an industrial organi-
zation. I know from experience that the presidents of some of the
divisions of large corporations put up trophies to be competed for by
the plants to see who can have the least Jost-time accidents over a
period.

While the accident statistics may Dot bear out the statements
that have been made, nevertheless, there is that consciousness and a
striving all the time for bettering their record: and I think the rec-
ords over-all are being bettered every year. As long as employers are
eonscious of this safety and what it will gain, not only in a monetary
way, but in a happy, well-knit organization. they are not going to
et up just because they have arrived at some degree of safety. I feel
that is the philosophy today.

MODERATOR AHEARN : Thank you. Now we will move on to
another question: ‘‘Have there been recently substantial changes in
the law respecting the liability of a manufacturer to one injured hy
his product?”’

MR. BAILE: That term ‘‘recently’’ is a relative term. If I
would treat it as meaning in this century, I would say yes, there have
been what you might call substantial changes. a change in concept
and a change in applieation of principle.

Prior to 1916, generally in this country. you would have heard
the rule stated that a manufacturer has no liability for injuries re-
sulting from the use of his product beyond persons who are in direct
contractual relations with him. In 1916, hy the famous decision of
Justice Cardoza, that principle was finally broken down and in lieun
of it was adopted the rule: if a manufacturer would recognize that
a defectively made prodnet of his involved an unreasonable risk of
bharm to remote users or persoens in the vicinity of remote users, that
then he was under duty to make it carefully and from that has grown
the general prineiple now, that manufacturers are, in the main, liable
for defects in their products or for hazards against which they ean
guard, even to those persons who have no contractual relationship
with them.

Probably more important than that has heen the c¢hange in the
application of that rule. Needless to say. in any claim by remote nsers
against a manufacturer, the problem of causation is a serinus one. A

[264)

manufacturer m. -
through many b
of time before it
is then to detern
manufacturer w:
years our courts
If there has bee:
courts—and I ar
unfortunate tep
tionable proof of
two main chan:
changes and ha»
manufacturer.

MR. OVIA
contractual rela
the courts are i
little too far, b
has opened a ne¢
is all right as L

MODERA"
go on to the ne
process equipm:
terial in order -

MR. HAT(
but we don't h
great possibilit:
to one of relati
of process equ
than to work o
it. that it sho:
along the line
right kind of «
imdustrial hyg
with hazard co
secondary mea
redesien of ti
eontrol.

There are
necessary pro’
equipment to }
and to accept




il 1

1 3]

" If there has been a major change of our law. it is the tendency of our

manufacturer may make his produet at one place and it may travel
through many hands over much territory and during a long period
of time before it becomes & factor in somehods’s injury. The problem
is then to determine whether or not some activity on the part of the
manufacturer was the cause of that injury. In the main, in the past
vears our courts required rather specific proof of casual relationship.

courts—and ] am one of those who thinks it is a very undesirable and
unfortunate tendency—to accept what I call hypothetical or ques-
tionable proof of relationship between eause and injury. I think those
two main changes that have occurred have been very substantial
changes and have greatly broadened the scope of the liability of the
manufacturer.

MR. OVIATT: I have very little to add. The concepts of non-
contractual relationship has been broadened the last few years. I think
the courts are inclined to streteh that doctrine perhaps sometimes a
little too far, but that old doctrine of MePherson vs. Buick Company
has opened a new thought on this question of liahility, which I think
is all right as long as they don’t take it too far.

MODERATOR AHEARN: Thank you very much. Now, we will
go on to the next question: ‘‘What are the possibilities of changing
process equipment or methods of manufacture or use of a toxic ma-
terial in order to reduce the potential hazardt”’

MR. HATCII: T should like to speak at great length on this peint,
but we don’t have the time. It is a veryv important point. There are
great possibilities for changing a situation from one of great danger
to one of relatively little danger through the proper design or choice
of process equipmient. I don’t know of anything more frustrating
than to work on a plant problem and to realize, while wrestling with
it, that it should never have existed in the first place. Somehody
along the line failed to give proper attention to the selection of the
right kind of equipment so as to avoid the problem. I feel that the
industrial hygienists who, up to now, have heen largely concermed
with hazard control thongh application of ventilation and other such
secondary measures must, in the future, give greater consideration to
redesign of the proecess equipment itself for purposes of hazard
control.

There are endless numbers of examples of the creation of an un-
Decessary problem because of the failure of designers of process
equipment to incorporate itito their initial thinking questions of hazard
and to accept from the outset a responsibility to minimize the poten-
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tial hazard which is on a par with the responsibility they assume for
the operation of the process itself.

DR. ZAPP: 1 would certainly agree with everything that Ted
Hateh has said. I notice that this question really concerns three
things: possibilities of changing process equipment, methods of manu.
facture, and use of toxic material.

1 am sure that we could think of examples of all three. Ted has
spoken of changing process equipment of one sort or the other. Then.
the manufacturer may sometimes be able to substitute a less toxie
material. As far as the hazard of use is concerned. I can think of some
examples. 1 think it is almost a truism that we can control any toxie
hazard if we are willing to go to the trouble to do it. Now, sometimes
economics is a decisive factor there. That is, if you have to take ex.
tensive measures to control a bazard, it may not be economically
feasible to do it.

MODERATOR AHEARN: Thank vou, Dr. Zapp. Nest question:
‘“Can one distinguish between health impairment resulting from
effects of handling toxic material and that resulting from fear (anx-
iety states) of eflects from handling such materials?'’ Dr. McGee.

DR. McGEE: T think the answer is ‘‘yes’’ for certain materials
and *'no’’ for others. If a satisfactory differential diagnosis is to be
made, there are two requirements. First, there must be some objective
test which is specific for the effects of the material. By that I mean.
by reliable chemical analysis. Second, there must be the ability to rule
out a similar effect from anything else with whieh the worker may
have come in contact inside or outside the plant. In other words, we
must be able to say that a specific health impairment resulted from
the material in question and under circumstances where we can rule
out other possible factors producing that end result.

An example is the anticholinesterase effects of certain phosphorns.
containing insecticides. You have an objective test, in most instances
you have the opportunity to rule out other exposures which could
alter significantly the level of cholinesterase in the blood:

There is another fleld, however, of materials whose effects are
signs and symptoms which are rather vague. 1 feel the clinician can-
not be sure whether such illness is a result of aetual exposure to a
material which is known to give such vague symptoms in the early
stages. Butterflies in the stomach. problems of sleeping, malaise and
the like are symptoms found frequently in the man who has an anx-
iety state. Sometimes the recognization that the exposure is insuff-
eient to produce the diseased state gives us a reasonably good eclue
that an anxiety is responsible.
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] think all the physicians present Leve will recall in their ex-
periences examples of epidemics of anxiety in groups of people he-
cause one or more workers felt that he had developed illness from a
particular exposure. He talked about it and others soon felt they had
the same symptoms. In some instances we have sufficient contro] of
the environment to know exactly what were the possibilities of expo-
sure and to say that it is impossible. under the amount of exposure
for the episode to be a bona fide exposure with resulting illness. There-
fore, the entire thing must be on a psychosomatic basis.

MODERATOR AHEARN: Now, we will go to another question:
“How adequate are animal experiments as a means of predieting tox-
ieity for human heings*®”’

DR. ZAPP: \we Ar e -edjct effects on the human

heing. then the human heing himself svould be ghe Ydcal experimental
animpl. We can't use man 85 gn experimental an Ln_%l' -a_xlc_l. there?ore.
we must accept othier species as an imperfect substitute.
Now, perhaps the soundest hasis for predicting the effects on
man from t%e efects mals is_that our internal anatomy and
Bvsiol deal b acl !

vsiology are rather similar. If we are dealing with a chemical that
Tairly sure_that it will produce liver damage in man. We cannot
too sure about the quantitative relationship. There are differences in
species of susceptibility.
Ngw, with all that. with the recognition that animal experimen-
Jdation is an imperfect subsitute. Lthink we can look Wil some saus-

faction at resnlts that we have obtained i loting

through ammal experiments over the past 100 vears. We have eer-
- .—m
tRinlv_learned A Joi from the ammals, and we Rave. with the use of
- - _n-“'
erhaps arbitrarv factors of safety, v_those resuits in

setting up criteria for safe practices with respect to man.
By and large, we have been successful. There are exceptions.

There are materials that affect man in ways that we cannot reproduce
in any esperimental animal, but they are, fortunately, rather rare.

MR. HATCH: 1 like the emphasis Dr. Zapp put on the quanti-
tative aspects. For obvions reasons. it is not possible to translate the
findings on animals for direct application to man.

Jlow adequste are animal experiments?® In xome cases thev are
highly adequate and in some other cases thev haven t been adequate.

Coertiinly, none of ns want to wo awav from heve with the Jdea that

the experimental animal can give us all the answers. but thev have
riven s INJarmation of enormous vilne, Sa. there is Bo_gugestion that
the animal plays an nnportant part in the study of toxie avents.
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MODERATOR AHEARN: We have arrived at the moment when
we would welcome questions or statements from the floor. If anyone
has a question to ask about any phase of the discussion of the panel, I
would welcome his getting up and giving his name and asking his
question or making his suggestion.

DR. ANNA M. BAETJER. Johns-Hopkins University: 1 know
that the time is very limited, and we have not had time to cover all
the questions. 1 would particularly like the panel to discuss two
phases: one, the three questions that deal with the labeling laws and
the importance of these: and two. how can the consumer determine
the composition of toxic materials sold under trade names®

MODERATOR AHEARN: As a matter of fact, we had grouped
those three together. Dr. McGee, will you take off on those questions?

DR. McGEE: How can consumers determine the compasition of
toxic materials sold under trade names? Sometimes it is almost im-
possible to do so, From the standpoeint of a practicing physician treat.
ing acute poisoning, such information comes in too late for him to
help his patient. His problem is that of taking & trade name and
trying to find out what it means. He gets a chemical identity as the
first step, and he still doesn’t know what the material is in a pharma-
cologic sense. He has to have that material classified in a pharma.
cologic or toxicologie sense for the information to be of any help to
him. If he doesn’t know something of the hiologic properties of the
material, if he doesn’t know the site of action. he will have no basis
for intelligent therapy. Too frequently. in our present setup. that in-
formation comes to him a little late to be in the best interests of the
patient. The labels are not big enough to contain all of this informa.
tion which might be required by the physician. There are in some
packages inserts of deseriptive material which can be of usé to him
in some instances,

I think, frankly, we must improve techniques for getting the in-
formation that is required to the customer, and in turn, to his physi.
cian where there has been an aceident and resulting illness. Poison
control information eenters may help.

MODERATOR AIIEARN: Thank you very much. Dr. Bach-
man, you are a chemicnl engineer. I believe everybody would like to
hear your specific answers to the question of whether a manufac-
turer of toxie materials can he compelled to follow labeling restrie.
tions and cautions as recommended by the Manufacturing Chemists’
Association. Also, we would like to have yvour comments on the cur-
rent status of efforts by a number of organizations, such as the Manu.
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facturing Chemists’ Association, to develop adequate labeling and to
standardize lsbeling.

DR. BACHMAN: I don’t believe the Manufacturing Chemists’
Association has any authority. My answer to that is no, 1 don’t be-

Yieve manufacturers can be compelied to follow the recommendations

of the Manufacturing Chemists’ Association. On the other hand, I
think it is highly desirable that thex cooperate to the maximum degree
possible, and I think the great majority of the manufacturers do at-
tempt to do this because most of them are members of the Manufac.
turing Chemists’ Association.

Now, as to the current status of these efforts, that is perhaps one
of the most active committees in the Manufacturing Chemists’ Asso-
ciation. In many ecases. it has formulated codes and labels to be used.
which I believe are being used.

Of course, 1 think the erux of the whole question here is for such
organizations as the Manufacturing Chemists’ Association, The Amer-
ican Medical Association, and the chemical specialty people to pet to-
gether and trv to formulate a coordinated policy on labeling. We are
always going to have difficulties if you have several approaches to
labeling. I think we must have a unified approach or, if it is broken
down into compartments, these compartments must all originate from
the same source. That is, they must originate from the same authority,
be that authority one that results because people work together or one
that is enforced by virtue of government action.

MODERATOR AHEARN: There are a number of associations,
including the Manufacturing Chemists’ Association, busy in this field.
I believe the American Medical Association is equally active.

It seems to me, Dr. Zapp. I should ask you to devote yourself
specifically to the question, *‘Flow can consumers determine the com-
position of toxic materials sold under trade names?t’’

DR. ZAPP: Before 1 answer that, Mr. Ahearn, I would like to
make one coinment on the eurrent status of the work of these various
associations. The Manufacturing Chemists’ Association. through their
Precautionary Committee, the Chemicul Specialties Manufacturing
Association, and the American Medieal Association have agreed that
they will work together towards wording of some uniform labeling
law or at least a set of principles that will gnide these varions associa-
tions. The C.S.M.A. group is now mecting in Philadelphia on this
very same subject. That is the current status as far as I koow.

With respect to Question 21, 1 think that all three of the agencies
1 have just mentioned. the Manufacturing Chemists’ Association,
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C.S.MM.A, and AMLA. agree that there should he more information
on produet labels than there is at the present time. I believe with
respect to the industrial uses of chemicals. that industry is fairly
well satisfied with M.C.A.’s principles of labeling as expres.sed in its
Manual of Warning Labels, with which 1 presume all of you are

. familiar. However. when it comes to the copsiiyer. and particularly

X

the user of small packages of cleaning powder or toothpaste or_cement
or what have vou, it is arreed that there should he more information
on the label so that the user will have <ome idea of the active ingre-
‘Tents and some 30en of 1he Tuzards anvolved i an accidental expo-
sure to material.

One of the most frequent inquiries I suppose that we get in the
du Pont Company is, what happens if a child swallows a little du Pont
cement! It was never intended for that purpose. of course. hut the
question is, what happens? Fortunately, the answer to that is, ‘‘prac-
tically nothing. don’t worry about it’’; but that's the thing that the
person needs to be reassured about. The physicians, on the other hand,
would like to see on the label the kind of information that would
enable them to treat cases of accidental exposure. Now, with all the
good will in the world on the part of these organizations. there are
still many practical difficulties involved in formulating a set of label-
ing principles that will do the job to evervone’s satisfaction.

The householder really wants to know hosw to keep out of trouble
and avoid calling the M.D.’s. And s0 it goes.

Now, 1 think that something is going to be done. and out of all
this activity there will e Imore rﬁnct Iniormation on the lahels,
Sleanw hile, & p .

poison control centers. There are one or two compilations that mve
US A _good (el OF Information ahout the frade name products. and Dr.
Hodpe of the University of RoCResior 18 conibs out With an encvelo-
pedia_which will zive more information of that type. But, ultimately,
the manufacturer s tlie best SOUTCe OF INTOIMATIon if vou it. In
most of these cases where information 1s needed 1n a hurryv, 1 think
it can be best obtained by getting in touch with the mapufacturer or
his branch office.

MODERATOR ANEARN: Thank vou, Dr. Zapp. Mr B'ille,
helieve to complete the diseussion, vou ought 1o answor this question :
TTAre present ia‘w'mv Taws adequate with respect 1o Fequiring warn-

ing and preventive measures as to toxic gqualities?

MR. BAILE: 1 think there we first have to define the sense in
shich we are using the tenn adequate. 1 we tse the word in_the

sense that complianee assures nmurumty from lLalility for the manu.
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facturer. our answer would be one thing: and on the other hand, if

e ———— m

®¢ mean by adeqyate jn The sense of sufficient requirements and en-
orcement to proteet the publiec from injury, 1 think there is a E]z-
Terent answer. - - o

T ———— ————

f From the first standpoint, labeling laws as such do not give im-
munity from liability to a manufacturer by mere compliance with the

labeling law. The common law itself imposes a_duty upon the manu-

! facturer to bring to the attention ol !ixe users of his product and
ple who are in the vianity of its use. the dangers which are in.

Eerent in 1ts use or mav Row rrom it. He must compi\' with that

standard.

X Considering it from the second standp}oint—ﬁ_ﬁe adeguacy _of

the laws to protect the public from injuryv—1I think we have to say that
the laws as such are inadeguate, 1 am also one of those who has the
view that the laws will always be inadequate, because I think there is
necessarily a lag between technology and its development, and the
ability of legislators to act. .

For that reason, I have always felt that effective labeling legis-
lation should be broad and genersl in its terms and depend for effec-
tiveness upon detailed and limited regulations issued pursuant to
that broad general statute. I think when this is done, we are then
able to more quickly adopt regulations to changing conditions and to
more effectively enable industry to comply, because they can be more
specific and thus more clearly understood.

As you know, the number of labeling statutes that exist today
are bad. Even the person who confines his attention to that subject
and nothing else, and there are few people who do. not only has three
or four federal statutes with which he must deal, but there are some
28 separate state statutes, and then there is 8 multitude of loval or-
dinances that have other effects upon us. They have many advantages
from the standpoint of imposing criminal liahility. In all instances.
however, they are not effective in enabling authorities to take out of
the market the products that do not meet the requirements of those
’ statutes, and needless to say. the only way that you can really effec-

tively prevent harm from sulstances that are improperly in the mar-
ket is to exelude them from the market by confiscation.

Mr. Ahearn, I would say by way of summary that, yes, our label-
ing laws are inadequate. They need to be changed and 1 am hopeful
they wijl be.

MR. WATERS: 1 think the audienre would be interested in the
question of whether industries should tell their employvees that the
material they are handling is toxic or carcinogenie.
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MODERATOR AIIEARN: 1 think we decided to group that
questiop with the question, ‘‘Should information on the presence of

, toxic exposures in industry, oltAIned LY heAlth QepATIMeNtS, be given
to labor unions and employees or only 10 wmanagement]’ Dr. McGee.

DR. McGEE: In answer to the first question. 1 have found no
way to conduct a program which will get the cooperation of the em-
" ployees without giving them the reasons for it. These people are en-
titled to it.

I think the only successful programs that I have ohserved else-
where, outside of our organization. are those in which the employee
has some knowledge of why he follows certain operating procedures
regardless of what the end effect is of the material or the end effect
might be in the materials that he handles. Therefore, 1 would say

that we must give the emplovee that knowledge so that he can ypder-
stand and use it i ming to a conclusion as to WAY he must do cer-
tain thmgs fo protect himself. 1 !

think the same statements apply to
organized groups and safety committees and union leaders.

MODERATOR AHEARNX: You draw no distinction as to infor.
mation made aveailable?

DR. McGEE: That’s right.

FLOOR SPEAKER: 1t is required in Ohio to tell the employees
of the toxic material in the department and it is required to repeat
it to them monthly.

MODERATOR AHEARN: Thaok you very much.

MANFRED BOWDITCH, Lead Industries Association: I think
there were two important matters not covered in the discussion of
labeling. First of all. Dr. McGee said that very frequently the nature
of the toxic substances gets to the doctor too late. I wonder if he is
aware of the fact that the American Academy of Pediatrics has now
established over 30 poison control centers from coast to coast. There
are 15 in the State of Florida alone. All of them are manned by tele-
phone 24 hours a day. All are in charge of a phrsicien, and at a
meeting only day before yesterday it was agreed that the Public
Health Service will be asked to take over the national direction of
these centers and see that current information is supplied to all of
them. 1 really think that this is of importance. With repard to
the matter of warning labels, there is a body of laws known as the
Pharmaey Laws, which were designed to protect the publie in pur-
chases over drug store counters. In a court in one of the southern
states recently, one of these laws was interpreted to cover a shipment
of litharge in industry and an award of $18.000 was made on that
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basis, and at the present time I understand that further suits amount.
ing to $80,000 are before the courts. I am told that only about half a
dozen of the states have adequate exemptions to prevent such mis.
interpretations. Only about three weeks ago 1 discussed this with
representatives of the Manufacturing Chemists’ Association. and it is
my understanding that they will take steps to try to bring proper

MR. T. J. LANIGAN, General Electric Company: T would like
to hear discussion on the question: *‘How is it best possible to main-
tain a continning safety awsareness among employees engaged in
hazardous occupations involving the use of toxic inaterials?®®’

MR_HATCH: To have an effective safety program the people
who are attemptin do this maintain amon: emselves an
awareness o! sa%etv needs that is stronéer than tEE safetv awareness
of the emplovees. I have no particular procedure to suggest since 1
have had no special experience in developing and maintaining such
awareness. I do know from exgerience, however, that there is great
risk if such awareness is not maintained and developed on the part of
everyhody concerned. We have all seen good programs breag down
Because of lack of maintenance of awareness.

MODERATOR AHEARN: Dr. Zapp, would you comment?

DR. ZAPP: I will onlv add to what Ted Hatch has said. I think
the promotion of the continual awareness of t otV _program
among emplovees is a responsibility of supervision. Superv:son will
m&mme them to do it.
Now, when safety policy is set at the top level of ecompany manage-
ment and is passed on down through the various supervisory channels
to the employees, then I believe the program can be maintained ade-
quately, and the employees will have a continuing awareness of the
program. If the foreman goes around sn area without wearing 2 mask
where a mask is required or without wearing safety glasses in an
area where safety glasses are required, obviously, by his example, he
is going to undermine the whole program. If. on the other hand, he
goes in with & mask on or goes in with safety glasses on and insists
that others do likewise, he has a good chance of enforcing the rules
and maintaining the continued awareness that this question speaks of.

MODERATOR AHEARN: Thank you. Mr, Baile, you are the
general counsel of an insurance company. It seems 1o me you are the
panelist to answer these two gquestions: ‘* What methods are available
to insurance carriers to assist their insureds in the protection of em-
ployees and the purchasing public from the hazards of toxic ma.
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terials?’’ and, ‘‘What methods are available to insurance carriers to
assist small industries in the detection and control of hazardous con-
ditions?’!

MR. BAILE: I think those questions are primarily directed to
the insurance carriers’ place in contributing towards the reduection of
accidents in industry, either among the employees or in users of the
product or in third parties who might be otherwise affected by the ac-
tivity of the employees of an industry. 1 think that it can probably
come under eight points:

First is the function that Dr. Zapp has already mentioned, that
is, through the sale of the insurance there is brought to the attention
of top management the importance of the safety program. It has a
very direct influence on the amount of costs, a very substantial item
in the cost of any industry. By bringing that to bear on the top
management, you get the influence which Dr. Zapp sugzested. which
is so necessary, of that philosophy going down through the various
echelons of the company. v

Also, 1 think it is that very force that brought about the changes
in the philosophy of industry that we referred to earlier. I think the
safety awareness of industry has been. to a great extent. hrought
about by the influence of the salesmanship. if you will, of the insur-
ance industry. But in & more practical sense, the insurance industry
eontributes through its engineering faeilities and its suggestions and
participation in the development of safety programs in any industry.
This consists of arranging and conducting safety meetings. distribut.
ing the proper type of literature, and the proper type of postings.
Secondly, by its own engineering, it supplements the safety program
of & company in ascertaining where the hazards in that industry
exists. And in doing so, it approaches it. 1 think, with a preater ob.
Jjectivity, because it is unintluenced by those unconscious influences
which company people are subject to, such as the costs of changing a
process, the reduction in time, or the increase in time which some
change of process to incorporate a safety factor would involve.

Another way in which they can contribute is in the preparation
of a catastrophe plan for specific hazards. Insurance earriers ean aid
in the development of drills so that eompanies are prepared ip the
event those catastrophes occur.

Another manner in which they aid is in the supplving of infor.
mation for the preparation and distrihution of safety material, The
insurance industry acquires the vollective knowledge of many indus-
tries and can hring that knowledge to the aid of a particnlar company.

The insurance carrier also aids in the preparation of purchasing
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agent manuals, which is a method of conrdinating the receipt of toxie
materials into a plant, so that knowledge vomes to the attention of the
production personnel of the nature of the product that is being
brought in, in order that proper safety precautions ean be taken.

Finally, 1 think the contribution that the insurance carrier can
make is to maintain the awarcness of safety. 1 think the great diffi-
culty that occurs in many industries is that you develop a prograus to
avoid accidents and prevent accidents. It has a peak. and then it tends
to slacken off. Every once in awhile it needs to he rejuvenated. 1
think the fact that the engineers of the insurance carrier and its staff
come in regularly and constantly bring safety to the attention of the
people at the production level helps establish the habit of safety and
it is that habit which in the long run will prevent many accidents.

MODERATOR AHEARN: On that same point, will you elabo-
rate oo methods available to insurance carriers to assist small indus-
tries?

MR. BAILE: 1 might say this: I think there is a distinction that
should be drawn there. In some industries. because of their size, they
are able to employ the technical talent which is required in effecting
a sound safety program: whereas in other industries, because of the
small number of employees they are not able to have people who will
specialize in those particular problems. In that instance, the insurance
carriers become another arm of the company and supply it with techni-
cal talent which it doesn’t have available within its own personnel.

MR. OVIATT: Mr. Baile. isn't it true that the ipsurance eom-
panies look to the larger manufacturers many times to get informa-
tion on these toXic materials, on the processes that are used and the
safety devices that may be necessary!?

MR. BAILE: Very much so.
MR. OVIATT: And then they can impart that knowledge to the

smaller companies that are not in a position to hire these highly
trained experts?

MR. BAILE: I would say that is definitely trute.

MR. OVIATT: There is also another way—! think you will bear
me out on this—that insurance companies have been heipful. That is

in makipg counts—fimne connts, petrographic analvses. and so forth,
They go into the plants to make these and make their recom.

mendations.
MR. BAILE: Yes, that is right.
[275}




.
{.
3

i . o e s o S o . . A
. . phon.c3 B o I e L N N T
0 R MTETW WHOIEIT T L L POl s wn . V7 - = - .-

R N R O

e

|

MR. OVIATT: I would like to add just one word if 1 may to
the earlier question on efforts to develop adequate labeling and to
standardize labeling. Those on the panel who spoke to that question
failed, I think, to mention the fact that the Manufacturing Chemists’
Association at present has a law, a proposed federal law for labeling
and for the far more important matter of confiscation. You can have
criminal statutes all over the place, but throwing a man in jail or fin-
ing him $10,000 will not save the life of someone using a chemieal that
is not properly labeled. I think this confiscation feature is all-impor-
tant. This new law that M.C.A. proposes does take care of that ade-
guately as to the defining of what & poison is and setting forth tests
for determining a poison.

Now, what will become of that law, no one knows. That is the
present status of the M.C.A.’s efforts.

MODERATOR AHEARN: Thank you.

DR. BACHMAN : I would like to comment in reference to earlier }

gtxons. To maintain Salety awareness vou Inusts hat & company
as 1o tell its em?!o?ees wEat the nature of the materigls is wE;EE )Ey
‘are hand\ing, whether they are foXic or carcinogenic, because you can
never have a safety program unless you give the Eeoéle EEEEEE wi’th
toxic or Carcinogenic materials sucfs Information. 1 don’t think that
‘was adequately emphasized before.

I think as far as the question of the most economical and best
way a small plant can get help on problems of toxicity and industrial
hygiene, the obvious answer is a good consultant. I don’t know if

there is enough consulting work done in a continuous manner with
the different smaller companies.

DR. THOMAS L. SHIPMAN, Los Alamos Scientific Laboratory :
I would like to have this question discussed: ‘‘If a manufacturer ¢on-
forms to the highest standards of an industry in the manufacture of
his product, will that be a complete defense in an action against him
for injuries resulting from his product!?’’ In placing this guestion
before the panel, I would like to remind them of the experience of
some of the electrical product mapufacturers and their difficoities
with beryllium.

MODERATOR AHEARN : Mr. Oviatt. let me ask vou to answer
that question.

MR. OVIATT: 1 think that can be categorically answered as
‘““no.”’ There have been cases where a eourt has held that even though
the standards of the industry have been followed, the highest stand-
ards, that under the circumstances those standards weren’t high

[276]

enough. Es
and go bey
industry. T

MODE
thing to th

MR T
manufactu:
that the la
statute, by
standard. :
under thos:

Now, §
eourt or )
standards ¢
finder to u:
spread ado
determinin
have said ¢
ness, ¢an ¢
reasonable
I don’t thi
careless pr
12 jurors ¢

1 mig!
I have alw
man be eve

MR. &
like to hav
procedure
required fr
partieular!:
product is

It is °
toxic mate
chaser. wh
if that is r

MR. 1
a manufac
attributes
Jet’s <ay. 1
that?




»

enough. Each individual manufacturer must assess his own produet
and po beyond, under certain circumstances, the standards set by the
industry. That is so even though labeling laws are followed.

MODERATOR AHEARN: )Mr. Baile, would you care to add some-
thing to that answer?

MR. BAILE: By way of addition: The responsibility of the
manufacturer is essentially one to conform with the standard of eare
that the law imposes. Now, that standard may be imposed either hy
statute, by judicial decision or by what is probably a pretty vague
standard, namely, the standard of care of a reasonable man acting
under those circumstances.

Now. in determining whether that third standard has been met, a
court or jury should take into consideration what the practices and
standards of an industry are, but they are only a measure for the fact-
finder to use and are not binding upon them. In other words, the wide-
spread adoption of a particular method or practice will be a test for
determining whether or not reasonable care was used. But the conrts
have said that 12 lay people, who don’t know a thing about the busi-
ness, ean say you could have used more care. 1 can’t believe that
reasonable care can he any more than an industry would use, because
T don’t think industry would ever adopt. as & widespread practice, a
careless practice if there were a safe one. The court seems to think that
12 jurors can say they can.

I might say, whenever I have been confronted with that probiem.
I have always remembered the one judge who said the only reasonable
man he ever knew was his wife's first hushand.

MR. SCHWENZFEIR, JR., Brush Beryllium Company : 1 would
Jike to have the expression of the panel on the distinction in labeling
procedure between what is required for a retail product and what is
required for industrial products. It has been inferred that it is not
particulariy important to exercise greater care in labeling if the
product is to he handled in commercial use, though it may be in retail.

It is implied in another question that the manufacturer of the
toxic material can pass the responsibility on to the corporate pur-
chaser. who, in turn. passes the hazard on to his emplover. I wonder
if that is really correct.

MR. BAILE: If 1 understand vour guestion. it is this: Whether
a manufacturer has a duty with respeet to giving warnings as to the
atrributes of the product to the ultimate consumers where he sells,
let’s say, to a middle purchaser who repackages it—or something like
that!?

{217}



MR. SCHWENZFEIR, JR.: No, intermittent handler is another
& production concern, like this bulk packaging that was in one of the
earlier questions of the program.

MR. BAILE: Your guestion, then, concerns the liability of the
; . manufacturer who distributes in bulk to people who handle that prod-
{ uct in transportation and who are employees of the purchaser who use

'} it in some manufacturing process?
q
4

MR. SCHWENZFEIR. JR.: Right.

MR. BAILE: I would say by way of answering that, first of all.
1.C.C. regulations, of course, control to a large degree the require-
ments of labeling in transportation. Now, they are designed primarily
for the protection of employvees who are handling it in transporta-
tion, and, of course, conformance with that is required and if there
is a lack of conformance and injury results to emplovees of carriers
who are transporting it, liability would be imposed.

From the standpoint of the employees of the purchaser of the
product, the problem there, as I see it. is this: The law imposes vpon
the manufacturer the obligation to give warning, reasonsbly calen-
lated to call to the attention of the users or potential users of the
product the hazards that are apparent in that produet,

Now, notice, it is a duty of reasonableness that is imposed upon
them. It would be an utter impossibility for the manufacturer of car.
bon tetrachloride, let’s say, to go to every employee in every manu-
facturing plant that uses that and inform them as to the hazards that
are involved in the use of it. So, the law recognizes, under those eir-
cumstances, that if the manufacturer brinps to the attention of the
purchaser whose emplovees sre going to use it. the hazards of that
product, or if the purchaser without having it brought to his attention
is aware of the hazards of that product, then there is no obligation on
the part of the manufacturer to inform them, because the law never
requires a man to do a vain act. You don’t have to tell somebody the
dangers in a product when he already knows them. Then the law im.
poses upon that employer the duty of providing his employees with a
safe place to work and of passing on knowledge of hazards to the

employees so the emplayee can take such action and exercise such care
as is necessary for his ewn protection.

Does that answer the question or am 1 still missing it.
MR. SCHWENZFEIR. JR.: That’s it. Thank you.

MODERATOR AHEARN: Now, is there another question from
the floor?

-
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MR. W. W, HODGE, Koppers Company, Inc.: 1 would like to
bear discussion on the question of how industry can best work with
governmental groups in order to be certain that regulations for the
eontrol of hazardous materials are proper and reasonable. :

" MODERATOR AHEARN: Mr. Hatch, we had assigned you to
answer that gquestion.

MR. HATCH: I am not certain what the framer of this question
had in mind—obviously, there are many different answers to it.

Industry, presumably, does have a large volume of information
that can be best utilized by working with governmental agencies in
order that the proper regulations be formulated. I have in mind one
very specific way in which industry is working with an official agency
to make sure of proper regulations. and that is in the State of New
York, where under the procedures for developing or regulating codes
for industry, it is required that an advisory committee be formulated,
including representatives from the industries directly involved, those
who supply equipment to be used in industry, representatives from
labor unions, and so on.

Now, T think the important point here is this: in the very fram-
ing of this procedure, recognition is given to the fact that the prob-.
lem pertaining to the use of a particular toxic substance in one par-
ticular industry may be different from the problem that arises in the
use of that same toxic substance in some other industry, and that to
be reasonable regulations must recognize this. Regulations developed
from this point of view are distinguished, for example, from a general
regulation which consists prineipally of a list of permissible concen-
trations. Take carbon monoxide, for example; adequate regulations
for control of this hazardous gas should be different from regulations
governing its coptrol in steel mills.

This is recognized in the New York procedure. and provisions
are made for the active participation in formulation of industry codes
by those people from the industries who do have needed information
and experience, Ohviously, to. be objective, it must he agreed by all
those who do participate that the purpose is to come out with a regu-
lation which will, in fact. prevent ill health or accidents.

We had in this room not long ago a public meeting which had the
same purpose here in Pennsyivania. Prior to the official adoption of
regulations pertaining to a certain industrial hazard, people from
the industries who could hring important information and esperience
to hear on the prohlem were invited to attend and contribute sugges-
tions which would make the final eode more effective. I hielieve that the
industries that do have this information should weleome and. indeed,

: [279)
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should search for opportunities to bring this inforwmation to the official
agencies and work with them in translating it into reasonable regu.
lations.

MODERATOR AHEARN: Now, we have room for about one
more question. Who has a question to ask?

R. C. ERICKSON, Aluminum Company of America: How would
you propose to bridge the gap betwecn safety and the husiness re-
vealing trade secrets when such became necessary in the interest of
safety?

DR. BACHMAN: Of course. the question of trade secrets is
rather an interesting question. If you have rather a fundamental
patent on a process, you usually are adequately protected.

Let's try to confine ourselves to the area where we say the
patent protection is not available. I think this is going to be a tough
one. Frankly, 1 think about the only way that it could be handled
would be—well, there are two ways. If the number of companies in-
volved were small, I think it likely that Company A possessing the
trade secret might be quite willing to make the information available
to Company B with the sole restriction that this information not be
used by Company B except insofar as it was used for the purposes of
protecting the health of the employees or for rendering the work
safely. If the secret information or the confidential information, let
us say, were to be used for purposes of profit in the manufacture of
the item, there Company A would properly expect a remuneration
from Company B. This is fairly standard without the element of
safety.

There are a lot of companies today that go out and deliberately
buy confidential information rather than patent information. When
you go beyond the relationship existing between the few companies
and try and say that this is something that would be hroadly applic-
able to a great number of companies, I don’t know how you could do
that except through some form of perhaps very fine social feeling, let
us say, social eonsciousness on the part of the company possessing
those trade seerets and indicating a willingness to make available to
their fellow countrymen at large steh information. 1 think that is the
only other possible approach whereby you can achieve that.

So, I think you have two cases; ohe. where the number of com-
panies involved are limited. this can be handled. Where the ecompan-
ies involved are not limited and very largze. then you must depend. }
believe, entirely upon the social consciousness of the management of
the company holding the trade secret.
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"audience to have a good panel. We have had both here today.

MODERATOR AHEARN: You would never think it wise to
undertake concealment if the price of concealment was to bring diffi-

culties to a man’s health?

DR. BACHMAN: Of course, ] am a little bit biased. I don’t be-
lieve people are such blackguards that they would do those things.

MODERATOR AHEARN: Gentlemen. 1 think I anticipate the
wishes of the audience when I express to Dr. MeGee, Dr. Bachinan,
Mr. Baile, Mr. Oviatt, Dr. Zapp, and Mr. Hatch, your appreciation of
the contribution which they have made to our knowledge. We have
had a distinguished panel, and I hope and believe that we have had
a very profitable session.

1 wounld like to say on behalf of the panel, you have been a good
audience. You have been very attentive and very courteous. and that
has inspired the panel to do a good job. You have to have a good
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Technical literature mode available by Industrisl Hygiene Foundation is studied by M. W,
Thompson, The 11al! Ching Company; and Dr. Kenneth W, Smith and H. M. Jackron of Johns.

Manville Corporation,
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and error does have its advantages, at least if there is not too much
error. Without gradual improvements pressures are built up. Ex-
treme vemedies may then be suggested. These may well seem satis-
factory to only a few. Let us have evolution rather than drastic
change.

SUMMARY OF
OCCUPATIONAL DISEASE LEGISLATION—1956

Congress S.2280 (Public Law 803--8ith Congress) effective July 26,
1956, increases benefits under Longshoremen’s and Harborworker’s Compen-
sation Act—-revises provisions as to special fund.

Kentucky .......S.B. 98 (Chapter 342, Laws of 1956) effective August 1,
1956, revises occupational disecase provisions.

Maryland .......58.B. 85 (Chapter 84, Laws of 1956) effective June 1, 1958,
‘l:ngg.h}::g statute of limitations in case medical care is
rnished.

Massachusetts . H.B. 3140 {Act No. 602, Laws of 1956) effective November
4, 1956, revises rehabilitation provisions.

..S. Int 1588 (Chapter 696, Laws of 1956) effective March
1, 1857, enacts volunteer firemen’s benefit law,
Int. 8874 (Chapter 697, Laws of 1958) effective Ma{a 1,
1956, enacts amendments to volunteer firemen’s benefit law.

Pennsylvania ...H B. 1897 (Act 355, Acts of 1955) effective March 29, 1956,
revises Qccupational Diseases Act. .
S.B. 235 (Act 488, Acts of 1955) effective September 1,
1956. Amends QOccuvational Disease Act with reference to
coverage of tuberculosis.

New York ....

Workmen’s Compensation Study Commissions
Massachusetts .. H.B. 2923

Maryland ...... .(appointed by Governor)
Michigzan .......S. Res. 43

New York ...... {Moreland Commission)
Virginia ........H.J.R. 91 (Public Officers)

Atomic Energy Study Commissions
Massachusetts ., S.B. 723, S8.B. 791

New Jersey ..... SJ.R. 11
New York ...... A. Res. 206
Ohio ........... H.R. 215X
Rhode Island ...H.B. 937
South Carolina ..S.B. 531
Virginia ........ 3JR 10
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Industrial Air Cleaning was the theme of the Engineering ('onference. Program participants were, left to right:
Robert T. Pring, Technical Director, Dust and Fume Control Division, Wheelabrator Corporation; Dr. Leslie Sit-
verman and Dr. Philip Drinker, Harvard University School of Public Health; Arthur C. Stern, Robert A, Taft
Sanitary Fngineering Center, U.8, Public Health Service; William B. Harris, Health and Safety Laboratory, U.S.
Atomic Energy Commission; and John M, Kane, Manager, Dust Control Products, American Air Filter Company.
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TECHNICAL CONFERENCE

Chairman and Moderator: V. P. AHEARN
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Answering questions on health problemsa involved in the manufacture, sale and use of toxic materialy at Juint
Technical Conference were leading authorities on various aspects. Panel participanats are, feft to right: Dr. L. C.
McGee. Medical Director, Hercules Pawder Company; Dr. . W. Bachman, Vice President and Director of Research
and Development, Koppers Company, Inc.; H. S, Baile, Deputy General Manager and General Counsel of General
Accident, Fire and Life Asxurance Corporation, Ltd.; C. R. Oviatt. Leca! Department, Union Carbide and Carbon
Corporation; Dr. John A. Zapp, Jr., Director, Haskell Laboratory for Toxicology and Industrial Medicine, E. 1.
du pont de Nemours & Company, Inc.; Theodore Hateh, University of P’ittshurgh Graduate Schoot of Public Health,
and Research Adviser ta the Foundation; and V. P. Ahearn, Executive Secretary, National Industrial Sand Asso-

ciation,

T oD AL g e

IEECEESZEE

SEF=? .....lwom T

wl,!wﬂ o T e W\o

=2l —=~"Z%2 = m

: = = = (@)

s..:u.«.h“.n.\.psm.nu o v

masum.mu\.mwm.u.nﬁ a < W

2 O R T aaex ™ o a &

zE~FTrg5ae X g : a v..

TZz228 2557 > ) 5 a <

demumHumdN & »7 & 3 Z L

$fiTE~F253 m & s »9 Oc

- -.IO.\..d LN s ™ 9.& > d V\,
- . 29 Py b g



c e

ublic iealth,

School of PPubl

(17T R T T ALY

raduate

3
v

tary, National Industrial Sand Asso-

fopy &l dn

fcu

3

tor Tox
of Pittshurgh ¢

Exccutive Secre

TS

Universitly

Tatch,

Hauhelf Laboratory
and V., I’, Aheam,

Jr., Director,
Ine.; Theodore §

Axvurance Corpurating ¢

;l fate

Accident, Fire nn

Corporativn: Dr. John A, Zapp,
& Adviser to the Foundation

14

de Nemours & (ompany,

Ml den vn

and Researe

du pont
ciation.

M

(4

HEALTH PROBLEMS INVOLVED IN THE
MANUFACTURE, SALE, AND USE
OF TOXIC MATERIALS

A Panel Discussion

-

MODERATOR:
V. P. AHEARN

Exccutive Secretary,
National Industrisl Sand Association

PARTICIPANTS:
P. W. BACHMAN, Ph.D.

Vice President & Director of R h & Development,
Koppers Company, Inc.

H. S. BAILE

Deputy General Manager and General Counsel,
Genceral Accident, Fire and Life Assurance Corporation, Ltd.

THEODORE HATCH
Univensity of Pittsburgh Graduate School of Public Heslth; and
Research Adviser, Industnal Hygiene Foundstion
L. C. McGEE, M.D,

Medice!l Director,
Hercules Powder Company

C. R. OVIATT
Lege! Department,
Union Carbide and Carbon Corporation

JOHN A. ZAPP, JR,, Ph.D.

Director, Maskell Laboratory for Toxicology and Industris! Medicine,
- & & du Pent de Nemoun & Company, Inc.

MODERATOR V. P. AHEARN: I would like to tell you some-
thing sbout the procedures for the operation of this panel. A list of
questions has been prepared on the subject before us today, and copies
will be distributed to the aundience. Two members of the panel in
most cases have heen asked to be prepared to he called upon. That
doesn’t mean that other panel members are not supposed to partici-
pate, 1 want to make it elear that panel recognition is not necessary
by the Moderator for contributions by members of the panel whose
names do not appear at the left.hand side of the question. Kach par-
ticipant is supposed to add to the contributions made hy the ather
fnem!wrs of the panel whenever in his judgment there arve additional

[249]
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contributions to be made. The panel participants met this morning to
look over the questions and to discuss the program.

After the recess, at 3:30, we propose to give priority to yuestions
asked from the Hoor rather than to the written-out questions. We
hope that there will be floor discussion even if we haven’t answered
all the written (uestions, because we want to establish the town hall
atmosphere and to give each of you an opportunity to ask a question,
to make a contribution, to challenge a member of the panel, or do any-
thing else that your democratie instinet suggests you do.

The first question which I am going to ask the pane} is: *‘How
does one define ‘health problems’? What is meant by ‘toxic ma-
terial’?’’ 1 am going to ask Dr. McGee to answer that question.

DR. McGEE: In s broad sense, one might say that any deviation
from optimum physical, mental, and social well-being is a health
problem. That definition of health as the optimum state of mental,
physical and social adjustment has been hatted about for a number of
years. 1 believe for the purpose of this afternoon’s contribution, how-
ever, the health problems involved should be limited to those devia.
tions from optimum health which oceur as a result of an exposure in
manufacturing, sale and nse of something which is called ‘‘toxic
material.”’

As the title is stated, of course, any deviation in health of a
worker would reaet on his work in output, and so forth, in a broad
sense. But 1 believe the meaning here is in a more limited sense of
those deviations from the optimum physical, mental, and social ad.
justments which result from the contact with this thing called *‘toxie
material.”’

Passing then to the second part of the question, ‘““ What is toxie
material?"’ we are in trouble immediately. 1 find very few people,
outside of those who are concerned with deleterious suhstances as
they affect man, who have a concept of the large range in degree and
character of toxieity. It is a word which means what anybody wants
it to mean.

Unfortunately, to sulstitute for *'toxie,”” **poisonous,”” ‘‘dele-
terious’’ or what have you, gets us no place. 1t so happens that every.
thing with which man is in contact ean be troublesome and **toxic’
if hie gets too much, Those things that we vonsider essential to life,
inelnding food, vitamins, minerals, and water, can be “toxic™” to man.
1 believe Dr. Henry Smyth, Jr.. defined “toxic™ simply as a matter
of too mueh. H we keep that in mind, we will realize then that we
eannot eireumseribe a certain group of materials and say these are
toxic, others are not toxic, 1 must admit, and peessibliv D, Zapp ean
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help us here, that, for purposes of orientation, we must have some
arbitrary definition of what is toxic.

DR. ZAPP: 1 can only express my agreement with the remarks
that Dr. Metiee has made. The term ‘‘toxic material’’ is subject to
very many interpretations by different people. The great difficulty
that we have in talking about them and in drawing up laws and pro-
cedures to govern the nse of toxic material revolves about the defi-

nition of toxic material,

Dr. McGee was quoting to you just a few monlents ago from

the report of the Council of Toxicology of The American Medical
Association, in which are reviewed the various definitions of poison.
"(The Council found that there was no uniformity.) As a matter of
fact, it states that there is no uniformity of legal or scientific opinion
as to what constitutes & poison.

And then, since a precise definition that would fit all eircum-
stances is not possible, the Committee felt that any substance that
when improperly used may produce harm by chemical action, should
be provided with an appropriate cantionary label or statement, et
cetera. So, here, we have not only difficulty in defining what we mean
hy toxic material, but also & concern on the part of this group for
warning of the consequences of misuse, 1 think what we really mean
to talk about this afternoon is more propex'ly defined as hazards, that
is, the probability that an injury will occur in the manufacture, sale,

or use of these materials.

MODERATOR AHEARN: Thank you very much, Dr. Zapp.
Now, I move on to the second question, unless at this stage a member
of the panel wishes to add somcthing to what these two gentlemen
have already said.

You football men will notice I am playing a seven-man lineup
on this platform. I am going to ask my right tackle, Dr. Bachman,
this guestion: ‘‘Do you think there is any basie difference in safety
as applied to people in rescarch and development in eomparison with
people involved in regular production operations?™

DR. BACHMAN: I think this question in the first place refers
to an approach to safety. I that respeet, | will try to pass an opinion.

1 think there is 2 considerable difference in the safety that one
encounters in the laboratory and that which one encounters in the
plant. In a plant in the resular production operation, it is possible
for the engineers to break a proeess down into many component parts
and study these parts from the point of view of safety: the different
opcrations can be adeguately safeguarded. 1 think there is not very
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mueh difficulty in this, and it is rather rarely that we have accidents
of any significant nature in processes that ave continually operating
in a repetitive manner. I think that is rather easy to control, and it
is more feasible to train the operators in safety measures,

Now, in contrast with that is a research laboratory, The men in
the laboratory are frequently werking in unexplored and unknown
areas. They may or may not, and probably will not, know the toxico-
logical or hazardous explasive properties of the materials with which
they are working or of the materials which might be formed as a
result of their researches. So, here, you have only a few of the general
rules of safety that apply. I think a great deal of it in the case of
the research man depends entirely upon him. I think his approach to
it must be one of safety consciousness. I think he has to resliy live
safely and to be effective this has to be a part of his background, »
part of his disposition.

MODERATOR AHEARN: Thank you, Dr. Bachman. Now, Mr.
Hateh.

MR. HAT(C1 : | certainly agree with everything he said exeept
the second point. attitude. Certainly, it is true that the people who
are doing the basic research and development work should incorporate
into their day-to-day thinking the needs with respect to safety to a
greater degree than people out on the production line, However, it has
been my experience, and T am sure many of the rest of us here have
had the same experience, that very often we find it just the other
way around. The man who is doing research is so wrapped up in his
research objective that he is inclined not to give very much considera-
tion to these other matters.

I can recall visiting laboratories where, for example, they were
using such a well-known agent as benzol and were slopping it around

- like water. At the same time, they might be quite concerned over the

toxicity of the new and exciting material that they are developing.
So, T am sure it is important to make sure that in the course of re-
search and development. these questions are eonstantly raised, but |
don’t think we can rightly assume that the research people are always
going to raise them,

MODERATOR AHBARN: Thank you. Ted. T wani fao remisnd
the panel that other contributions are always welcomed.

MR, BAILE: May | inferject one conmmetit * The very distine
tion that both gentlemen bave made between the research aperation
amd production operation suggests the desirability of a slightly dif-
ferent approach to the safety program with respeet to oprration. In
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individual, isolated acecidents in the eourse of production. whereas, in
the research operation, you ave concerned with the catastrophe prob-
lem. Therefare, your program in that respect should be designed to
provide for the type of action required in the event those catas-
trophes oceur.

MODERATOR AHEARN. Thank you very much. Mr, Baile.
The next question gives us a chance to break out our legal talent up
here. ‘“‘Does not the obligation of the insured under a Produets Lia-
bility Policy. partienlarly his agreement not to settle with a claimant
nor to admit liability. interfere with a manufacturer's relations with
his customers and with the public®’’

Mr. Baile, you can be the first one to answer that yuestion.

MR. BAILE: T helieve the simiple answer to the question is that
it should not. I think at the same time you have to recogmize that
there is an apprehension on the part of some people that it does. In
order that it shall not interfere with customer and public relations,
I think it is of utmost importance that there be understanding on the
part of both the insurer and the insured, and also that there be the
utmost cooperafion between the two.

The basic understanding that has to exist is to recognize the dis-
tinction between customer complaints on one hand and claims on the
other. Customer complaints must be a concern of the insured, the
manufacturer himself. He must be free to deal with customer com-
plaints as you deal in business relations, without necessarily being
concerned with the Jegal basis of the claim or the legal possibilities
that might avise out of your action.

On the other hand, it is most important on the part of the in.
surer to recognize that the insured must he free to act in that way;
that be must he free to deal with a eustomer in order that he will
have a satisfied customer. Sinee that is the interest of the manufae-
turer, he can’t restrain that action in order to profert his Jegal posi-
tion. The interest of the insurer and the insured must be recognized
as an identical interest. They are not two parties: they are one party
serving one aspeet of the insured’s business. whieh is his relation to
the customers insoferr as ther are affected by his products.

1 hope T don’t sound idealistic speaking as an insurance man on
that snbjeet, because 1 think it is the actual practice of everv com-
pany of standing to operate in the handlhing of products lability
claims in precisely that way. 1f it js done that way, then there is no
interference with the ecompany’s relations with the public. the
customers.

{253}

the production operation. you are dealing with guarding against the . _

L




i
.

168 NmeaiL,

g T Y

e

Y

. .
vt FQMENUTIIUNO AT ) M nrab bin . L

X

..

MODERATOR AHEARN: Thank you. Dr, Zapp, will you
comment? -

DR. ZAPP: Well, 1 can’t speak on this topic as a lawyer or as
_an insurance man.

1t does seem to me that there are two separate concepts involved

* . in this question. One concerns the mechanism of settling claims whieh

presume that there has been an injury for whieh the plaintiff seeks
to recover damages. The other part concerns the relations of the man-
ufacturer with his customers and with the public,

Now, it seems to me that the manufacturer has a very definite

v
responsibility to his customers and to the public, and that 1s to point

out to them how Nis proqucetl can be used with_safety. Nothing ean
mm:v on_the part of the manufacturer.
f, however, a claim arises whieh suggests either that the manufac-
turer’s statements were inadeguate or in error, then you have this
question of deciding ahout liability, which 1 feel is a separate matter.

MODERATOR AHEARN: Thank you, Dr. Zapp. The next ques-
tion is, ‘““What information respecting physical and chemical prop-
erties and toxicological properties of the material does the industrial
hygienist need in order to develop the hazard control program?’* Mr.
Hateh.

MR. HATCII: The answer to this guestion is very easy. You get
all that is available, There is one very important aspeet of this ques-
tion as to what information concerning physical and chemical and
toxicological properties that the industrial hygienist needs. The im-
plication is that there is information with respect to the toxicological
properties of the substance obviously essential to an understanding of
the hazard. That doesn’t tell the whole story. however. There must
be added to this question; what information does he need also with
respeet to the way in which the process operates in which this texic
substanee is to be used? It is important for us to keep in mind that
there is a very real difference in toxicity and hazard. Here is where
the physical and chemiecal properties as well as the toxicological prop-
erties come in.

but quite different in prespect to hazard. Thus, it should be the 1n
trial hygienist’s responsibility to accunuilate all the information that
is availabie, and 1t should he his respopsihiigy 1o Qiaest this imforma-
tion _and_deferming 1o _what_extent more_information is necded. De-
cause he can’t Jimit his responsibilitv_by simply saving that only so
much 1s known abont the substance and. theretfore. decisions have to
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: be based upon this limited data. He must see to it that the necessary
: ‘ a_aamonai mfotmation is obtained.
MODERATOR AHEARN : Dr. McGee.

DR. McGEE: Accepting the sugeestions that Ted Hateh has

. given, 1 wonder if he would admit there is a practical shorteut which
is useful in human exposures to some materials. 1 refer to the fact

that if you have an explosive hazard at a conceptration in air well

below that causing a definite, clear-cut, biological effect, it is & simple

and good operating rule to take the lowest concentration needed as a

guide. You may disregard certain properties which are evident only

at levels above that level which can be tolerated for reasons of safety.

MODERATOR AHEARN: Thank you very much, Dr. McGee.
There are two questions on the list which hear essentially on the same
points and we will therefore discuss them jointly. They are:

1. ““What is the liability of a manufacturer of a toxic chemieal
who sells it in bulk for packuging and resale hy the purchaser under
his own name or brand in the event of an injury to an ultimate con-
sumer?!” and,

2. **What liability does a company have for its produect if an
adequate warning label is placed on the container but the ultimate

. consumer either does not read the warning label or does not follow its
! instructions ?’’
I am going to eall on Mr. Oviatt first,

MR. OVIATT: If the manufacturer adequately warns a reseller
of the toxic nature of the material either on the label or otherwise
and of the care that should he used in handling it. he is not liable
if the reseller fails to pnt such warning on the package when he re-
packages it and sells it to the public. Of course, if a manufacturer
should find out in any one of numerous ways that the reseller is fail-
ing to put the notice or the warning or any material part thereof on
i the packages, then he should call the reseller’s attention to it. If the
reseller persists in disregarding those warnings, then I believe that
he should stop selling it to him for his own safety,

Of course, what shonld 2o on a lahel depends greatly on the elass
of trade to which any produet is sold, the knowledge of the people
who are going to use it, the chemical knowledge and results that might
come from mishandling. Su. you ean’t say a label has to bear thus
and so for the entire general public. And that would also control to
a ¢ertain extent. what should go on a label to a reseller. Jt is what
knowledge he may have of the chemicals sold and what e should ad-
vise his purchasers as to the method of unse.
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MODERATOR AHEARN: Thank you very much, Mr. Oviatt,
Mr. Baile.

MR. BAILE: I think in answering the first of the two questions,
you have to make a distinction between chemicals which are toxie
as a normal attribute of the chemical itself on the one hand, and on
the other hand the chemical which is toxic as a result of some danger-
creating defect that exists in the chemical which would normally be
harmless.

Now, I think Mr. Oviatt’s answer is primarily directed to the
first class where you are dealing with the chemieal which is naturally
toxie. Under those circumstances, when the purchaser is given full
knowledge of the tosic character of it and the dangers that are in-
herent, or the purchaser, without your telling him, has that knowl-
edge, I don’t think there is any liability on the part of the manu-
facturer. »

However. where the toxic character of the chemical is created
by some defeet in the manufacturing process, then I think there is
liability on the part of the manufaecturer.

I don’t think we are going to permit manufacturers to insulate
their ovwn carelessness in the manufacture of their product against
consumers by the intervention of a middle man,

MR. OVIATT: Mr, Baile, after all, the question was what is the
liability of the manufacturer of a toxic chemical. Now a chemica) is
either toxic or pot toxie, is that right!t :

MR. BAILE: Not according to my friend at the beginning of
the meeting.

MR. OVIATT: If a chemical becomes toxic because of the de-
fect, that jsn’t the subject of our meeting today, is it? I thonght we
are just speaking of materials that are inherently toxic without any

defect producing toxicity.

MODERATOR AHEARN: T believe it would be helpful to the
audience, Mr. Baile, if we had niore pointed discussion of the second
half of this question, becanse it seems to me it is a question which
most people in this audience are very mueh interested in. Will you
point your remarks specifically to that question?

MR. BAILE: As Mr. Oviatt pointed out, the hasic consideration
in imposing liability upon a manufacturer of a chemieal. which in jts
nature is toxic, is the obligation that is imposed upon him to dissemi-
nate the knowledge that he has of the dangers to the purchaser. Now,
his only method of doing that in most instances is through labeling
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the produet with an appropriate warning, stating prohibitions against
particular use and providing an antidote in the event harm is en-
countered. Having done that, there is not much more he can do.

If, therefore, he meets that requirement—puts an adequate warn-
ing on his product—the unwillingness of an ultimate user to take
advantage of the knowledge that has been made available to -him,
either refusing to read it or failing to understand that which is
clearly understandable does not create a liability. On the contrary,
it constitutes on the part of the consumer, the party injured, a fault
which would bar any right of recovery that he should have against a
manufacturer.

MR. OVIATT: On the other hand, what you are really saying
is that the manufacturer does not have to police his customers.

MR. BAILE: I think that is a fair statement.

MODERATOR AHEARN: 1 Dlelieve the audience appreciated
that additional contribution from both of you.

By the way, I forgot to say in opening this meeting that at the
request of the panel, I want to make it cleur that the members of the
panel are speaking only for themselves as individuals and are not to
be regarded as committing their companies in any way. 1 think we
may assume that they and their companies are fairly close together.

We will go on to the next question now: ‘‘In what way can the
producer of a toxic substance aid in securing its safe use by educa-
tion, research, and development of control measures?’’ Mr. Hatch.

‘v\ MR, HATCH: We agreed in a preliminary panel meeting this
morning that this question answers itself. The point is, how can we
get the producer to recognize and accept his responsibility !

We have man)y examples in which the manufacturers of toxic
substances have recognized and assumed responsibility in this respeet,
even to the extent of requiring the customer to show evidence in ad-
vance that he has made adequate provisions for the safe handling of
the material hefore they will supply it to him.

I recall when I was with the New York Labor Departinent that
one company which was producing and distributing a highly toxic
material required every potential customer in New York to get the
approval of the State for their proposed econtrol. In the case of
another toxic substance one of our large chemical companies has set
up an elaborate program of education of the imate_consumer of
the material, in recognition of the very important fact that. without
adequate safety moastires. sertous diffictilties were bonund to result.

1 would like to turn to the last item: the development of control
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measures. There is a particular responsibility and opportunity here
on the part of the producer because, as I said earlier, the hazard ean
be magnified or minimized for a given toxiec material by the manner
in which the process equipment operates. It is the responsibility of
the producer of such materials to take part in the development of

.safe-process equipmen: so that he will be in a position to advise his

customer on the kind of equipment in which he is to use this toxic
material.

MODERATOR AHEARN: Thank you, Ted. Dr. Bachman.

DR. BACHMAN : T can only add to Mr. Hateh's remarks by call-
ing attention to an action one company is taking. They bring ip the
customer’s employees who are going to use this material and give the
employees of the customer a course in the handling of it. Now this, I
think, is an excellent approach when you get to extremely hazard-
ous conditions. I don’t know of anything that you ean do beyrond that.

MODERATOR AHEARN: Now we come to two questions which
the panel believes should be grouped together also: ‘‘What pro-
cedures should he followed to determine whether any of the plant
personne] are abnormally sensitive to toxic materials. In conjunction
with that: ‘ How is a health problem to be anticipated? Recognized?
Proved?’’ Dr. McGee.

DR. McGEE: In general, there are certain principles which some
of us feel should be followed.

In the first place. we must know as much as we can about the
biological action of the material concerned. We like to know how it
can affect the animal with which we are primarily concerned. There
may be a species variation, such as the rabbit story Ted Hatch men-
tioned. The full story of hiological action involves some understand-
ing of the molecular structure; aetion at a cellular level; the details
of the chemical, metabolic and other changes brought about in the
body, to the extent that our research methods and our understanding
of metaholism of the body allows us to define those things.

Secondly, from the standpoint of man, the worker, it is quite
essential that we know who in the plant has a deviation from his
optimum state of health, when, where and why. We are not able to
recognize or anticipate a health problem unless we know what to look
for, and actually de look periodically at this erucial and continuing
experiment in which the worker is involved. To aceomplish that, we
nust know what his situation healthwise is when he starts to work
(before exposure) and at intervals thereafter.

1 think a large numher of organizations, in order to be careful
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when using a new material, examine the worker at rather frequent
intervals until they define for themselves:

1. That the average person does well under the ecircumstances
and the control situation that exists at the plant; and

2. That in a sufficient experience they have not demonstrated an
unusual sensitivity.

I refer not only to the entire group of allergies, but to some of the
idiosynerasies which are not too well understood.

A part of this recognition of a hazard involves other than basic
knowledge, orientation and thinking about it day by day. A respon-
sible individual reviews some of the possibilities which may be over-
looked and checks and double checks to see if they are actually occur-
ring. If yon don’t look. 1 will assure you that the experience of most
of us is that you can miss them until they force themselves on you.
By looking carefully for an untoward reaction yon may find it earlier
than otherwise.

MODERATOR AHEARN: Thank you. Now, Dr. Bachman.

DR. BACHMAN : Once again 1 am in a position of backup man
with very little to say on the subject, because 1 think Dr. McGee has
pretty much said what can be said. I do note that the point at which
most of the conditions arise or appear is at the start of a new plant.
I think it is only by following the points as made by Dr. McGee that
one can discover or uncover the abnorma! sensitivity of & person.
The only thing that 1 know of that could be done is to remove the
man from the action and pray that he doesn’t get worse.

MODERATOR AHEARN : Thank you. Dr. Bachman. Mr. Hatch.

MR. HATCH: I would like to add to what Dr. McGee said. In
addition to the continuing observations on the men for the purpose of
identifying a problem area, it is equally essential that there be paral-
lel studies on exposure. The ultimate purpose is to ecompare the one
with the other. So don’t forget that it is the two together, the man
and the environment, that have to be studied continnously in order
to reveal significant relationships.

With mechanization and automation the maintenance people in
a plant become more and more important. There are more of them
in proportion to production men and difficult problems arise with
respect to them hecause their exposures are v varied and uncertain.
Thus, systematic and continuing studies are even more important.

DR. ZAPI: 1 should like to comment on a suggestion that is
frequently made; that is. why can’t we detecet the abnormally sensi-
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tive individual by some sort of sereening test? For dermatitis, for
example, why not a pateh test before he is pnt into contact with the
suspected material on his job?

Generally speaking, we do not recommenad this procedure. 1 be-
lieve one of the bipgest scale attempts at this sort of thing was the

“ testing of volunteers with mustard gas at the heginning of World

War 11. A great many were tested in an effort to determine individusl
variations in sensitivity. One consequence of this program was that
some of the men were sensitized to mustard gas and therefore reacted
abnormally whenever they came in contact with smal! concentrations.
So. it is not a practical procedure to weed out the hypersensitive by
a preliminary testing program if we are dealing with a sensitizer.

The other comment js that we can anticipate certain types of
difficulty. For example, suppose we are dealing with a chemical that
produces kidney injury. It would not be wise to expose 8 man who
has only one kidney; he might very well be abnormally sensitive. And
that brings up the importance of an adequate, preplacement medical
examination and a classifieation of 8 man as fit or unfit for a certain
type of exposure.

DR. McGEE: May I add one thing which I think is important?
It is the absolute necessity of a eritical attitnde in tying down the
diagnosis. I know of a few areas where it is more important to cross-
examine a diagnosis and prove it to the extent that it is possible to
prove it than in oecupational disease, The very act of having a high
index of suspicion when supervising an operation with a potential
hazard sometimes leads to false diagnoses that can be troublesome.

I am reminded of the incident of the plant physieian who was
aware that a chemical could be a sensitizer of the skin and lead to a
dermatitis. He showed me a case of a very stubhorn dermatitis, stub-
born because the man had been removed from the exposure for six
months and still had the skin lesions. 1 was visiting the plant at the
time. I had & hunch of a different diagnosis when I saw the man’s
lesions, partly beeause I was not expecting contact dermatitis, as was
the plant physician who lives with the problem every day. I asked
the patient if there were members of his family who had similar skin
trouble. There were two members who had similar complaints. The
diagnosis proved to be scabies for all three of the patients.

MODERATOR AHEARN : Thank you very much. We will go on
to the next guestion. ‘‘Does the usual Praducts Liahility Poliey cover
any and all liability that may be imposed upon a manufacturer for
damages resulting from the use of his produet?

MR. BAILE: I think the answer to that question is obviously no.
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First of all, it does not cover any liability in excess of limits that are
provided in the policy. Second, it does not cover the liability that
might be imposed upon a manufacturer for damage to the produet
itself. That liability is excluded in the normal policy. Third, mnost
product liability policies are written on what is called ‘‘accident
basis.’”’ They cover liability imposed upon the manufacturer for

‘damages arising out of the use of a produet, caused by accident. Acei-

dent is used there in the sense of some event which is identifiable in
point of time and place of ocenrrence, as distinguished from adverse
effects which are cumulative over a long period of time or over a great
amount of space. For that reason, it is very important, and particu-
larly when vou are considering the exposure of a manufacturer to a
Hability resulting from toxie effects of the produets, that you keep in
mind that a poliey which is written on the usual accident basis is not
a satisfactory poliey for your purposes. In that instance. you should
be certain that your policy is written on what insurance men choose
to call “‘oceurrence bhasis.”’ as distinguished from an ‘‘accident basis.”’

I thing in one other instance the fact that it is on an accident
basis is important, because that also is designed to exclude any
coverage of the results of business decisions that might be made. It is
pretty difficult to illustrate that in a case of products. I thirnk it is
more apparent in the case of general liability policies. You take the
road contractor who has two inethods of tearing up an area. One
method is a little cheaper for him, but it involves exposing surround-
ing properties to damage by shaking or noise or something like that.
The other method, which might cost him a little bit more money, would
avoid that. With that knowledge, he proceeds to follow the less ex-
pensive method. That is a business decision the company has made.

MR. .T. C. WATERS: May I ask one question as to that? Why
do not insurance carriers write policies on a broader basis so they get

~ beyond the concept of accidents!?

MR. BAILE: ] think to answer that question you have to start
out with the premise that the insurance company, if it could, wounld
be very happy to write policies on a completely broad basis. They
would be very happy to insure the total liability of industry. To do
that, of course, we would have to receive the total income of each com-
pany individually, which yon wonld be unwilling to pay by way of
premium. Therefore, it is the question of balancing the risk that you
have been exposed to against what you are willing to pay for, not
necessarily willing, but what yon can reasonably pay for.

So it is a question of isolating those hazards which are most
common to industry generally and covering them, and excluding the
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specific hazards of a particular company or industry which are sub-
jected to & much greater hazard than any other part of that industry
or any other industry.

The gsecond answer to the question, however, from the standpoint
of produets liability, is that the insurance industry in general will
write the policy on an occurrence basis. What they are going to want
to know in a particular industry is what are the hazards to which
that company is exposed? And they will try to measure the rate
that they charge in the light of those hazards. But. as an additional
point, for the company that is exposed by virtue of the nature of its
product to damage arising out of the toxic effects, it is most impor-
tant that they should have their policies written on the occurrence
basis. I think in the main it will be an insurable risk on an oceurrence
basis.

MODERATOR AHEARN : Dr. McGee.

DR. McGEE: I disclaim any knowledge of produet liahility poli-
cies. As a physician, 1T would hope that no device or arbitrary fac-
tors would ever lessen the desirability and need for a manufacturer
to know those things about his products which are reasonable and
which he should determine prior to their use.

MODERATOR AHEARN: Thank you very much. The next

question is: ‘‘Inasmuch as your industrial experience has heen quite
broad, what, based upon that experience, do you think constitutes
the average corporate philosophy concerning management’s responsi-
bility for the safety and protection of its employees!'’ Dr. Bachman.

DR. BACHMAN: : I think this is rather an interesting question,
and, of course, can only be answered on the basis of one’s own ex-
perience; and I think in arriving at any statement or any thought
concerning what the average ecorporate philosophy is today, one must
review what las happened over the course of one’s lifetime. The gen-
eral approach to safety 30 years ago was quite different from what it
is today. The companies that were mostly interested in the safety of
their men were, in a large measure, those companies where you had
sort of a paternalistic feeling between the owners of the eompany and
towards their men. } don’t think there was much of & concerted effort
for safety. Some, perhaps, hut not too great.

Then as time went on and we grew, we have had a change in
economic and socviological econditions. I think we have had manage-
ment people, as a whole, become much more socially conscious towards
their fellow man and conscious of their ohligations to him over this
30-vear period. That has created a great deal of difference in the
approach to developing safety measures for employces.
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In addition. 1 think managements over the vears have recognized
that safety is economically sound for a number of reasons. It has a
very definite monetary value when you consider our competitive
economy. Processes ave grown more and more complicated; new
products have appeared. This has caused the management to spend
more money in order to build plants which inevitably have become
complicated.

With the plants becoming more complicated and the production
increasing, it hus been very desirable for the management to see that
they obtain the highest quality of work and the most skilled workers
that they can. The skilled worker became a very intricate cog in the
production wheel, and it was certainly most desirable to protect him
in the Dbest possible manner, to look out for his health and be sure
that he worked safely. The loss through accidents or through some
fatality would be serious, and, actually, mear a lot in dollars in pro-
duction time aund production effort. I think this social consciousness
and these other two factors have gone a long way in improving our
approach to better and safer working conditions. Furthermore, money
has been saved, and this has been well recommended in the savings
in the workmen’s compensation fees.

Again, 1 think another factor that makes it worthwhile for man-
agement to have a very favorable attitude towards safety is that it
increases and improves the morale of their workers, and I know in
our organization we have a saying, ‘‘A safe plant is rather a happy
plant.”” And usually. if you have a happy plant. you have vour least
difficulties and you get your hest work.

From my own experience, I would say that whereas in bygone
years when one approached expenditures for safety purposes, the
question might be raised, ‘'ls this necessary?’’, the attitude taken
today by most corporate managements is. ““Will this do good?! If
it is likely to do good, then put it in.”” T think this is rather charac-
teristic in my experience.

MODERATOR AHEARN: Thank you very much. Mr. Oviatt,

MR. OVIATT: Dr. Bachman has pretty well eovered the sub-
Ject. I don’t know that all those who were safety conseious 23 or 30
years ago were paternalistie, but there has heen a definite change in
philosophy. Twenty-five or thirty years ago there were small infir-
maries that companies established with part-time medieal personnet,
and they sat hack waiting for aceidents to happen.

Now they try to prevent accidents. They go to great lengths and
spend great sums of money to prevent accidents, and I think this is
true of most of the large eorporations. Every year large sums of
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money are spent on fully-equipped hospitals in the plants and in the
office buildings. They have periodieal examinations made of their
employees. They have safety programs and training programs for
the supervisors in the plants,

All in all, industrial medicine has become a large part of the
medical profession and a very important cog in an industrial organi-
zation. I know from experience that the presidents of some of the
divisions of large corporations put up trophies to be competed for by
the plants to see who can have the least lost-time accidents over a
period.

While the accident statistics may not bear out the statements
that have been made, nevertheless, there is that consciousness and a
striving all the time for bettering their record: and I think the rec-
ords over-all are being bettered every year. As long as employers are
eonsciouts of this safety and what it will gain, not only in & monetary
way, but in a happy, well-knit organization, they are not going to
et up just because they have arrived at some degree of safety. I feel
that is the philosophy today.

MODERATOR AHEARN: Thank you. Now we will move on to
another question: ‘‘Have there been recently substantial changes in
the law respecting the liability of a manufacturer to one injured by

his product$’’

MR. BAILE: That term ‘‘recently’’ is a relative term. If I
would treat it as meaning in this century, I would say yes, there have
been what you might call substantial changes. a change in coneept
and a change in application of principle.

Prior to 1916, generally in this country. you would have heard
the rule stated that a manufacturer has no liability for injuries re-
sulting from the use of his product beyond persons who are in direct
contractual relations with him. In 1916, by the famous decision of
Justice Cardoza, that principle was finally broken down and in lien
of it was adopted the rule: if a manufacturer would recognize that
a defectively made produet of his involved an unreasonable risk of
harm to remote users or persons in the vicinity of remote users, that
then he was under duty to make it carefully and from that has grown
the general principle now, that manufacturers are, in the main, lable
for defects in their products or for hazards against which they ean
guard, even to those persons who have no contractual relationship
with them.

Probably more important than that has been the change in the
application of that rule. Needless to say. in any elaim hy yemote nsers
against a manufacturer, the problem of causation is a serious one. A
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" If there has been a major change of our law, it is the tendency of our

manufacturer may make his product at one place and it may travel
through many hands over mmuch territory and during a leng period
of time before it becomes a factor in somehody’s injury. The problem
is then to determine whether or not some activity on the part of the
manufacturer was the cause of that injury. In the main, in the past
vears our eourts required rather specific proof of casual relationship.

courts—and I am one of those who thinks it is a very undesirable and
unfortunate tendency—to aecept what I call hypothetical or gues-
tionable proof of relationship between cause and injury. I think those
two main changes that have oceurred have been very snhstantial
changes and have greatly broadened the scope of the liability of the
manufacturer.

MR. OVIATT: I have very little to add. The concepts of non.
contractual relationship has been broadened the last few years. I think
the courts are inclined to stretch that doctrine perhaps sometimes a
little too far. but that old doctrine of McPherson vs. Buick Company
has opened a new thought on this question of liahility, which I think
is all right as long as they don’t take it too far.

MODERATOR AHEARN: Thank you very much. Now., we will
go on to the next question: ‘‘What are the possihilities of changing
process equipment or methods of manufacture or use of a toxie ma-
terial in order to reduce the potential hazard?’’

MR. HATCIH : T shonld like to speak at great length on this point,
but we don’t have the time. It is a very important peint. There are
great possibilities for changing a situation from one of great danger
to one of relatively little danger through the proper design or choice
of process equipment. I don’t know of anything more frustrating
than to work on a plant problem and to realize, while wrestling with
it, that it should never have existed in the first place. Somehody
along the line failed to give proper attention to the selection of the
right kind of equipment so as to avoid the problem. I feel that the
industrial hygienists who, up to now, have been largely concermed
with hazard contro] thongh application of ventilation and other such
secondary measures must, in the future, give greater consideration to
redesign of the process equipment itself for purposes of hazard
control.

There are endless numhers of examples of the creation of an un-
necessary problem hecause of the failure of designers of procoess
equipment to incorporate into their initial thinking questions of hazard
and to accept from the outset a responsibility to minimize the poten-
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tial hazard which is on a par with the responsibility they assume for
the operation of the process itself.

DR. ZAPP: 1 would certainly agree with everytbing that Ted
Hateh has said. 1 notice that this question really concerns three
things: possibilities of changing process equipment, methods of manu-
facture, and use of toxic material.

1 am sure that we could think of examples of all three. Ted has
spoken of changing process equipment of one sort or the other. Then,
the manufscturer may sometimes be able to substitute a less toxic
material. As far as the hazard of use is concerned. I can think of some
examples. I think it is almost & truism that we can control any toxic
hazard if we are willing to go to the trouble to do it. Now, sometimes
economics is a decisive factor there. That is, if you have to take ex-
tensive measures to control a hazard, it may ‘not be economically
feasible to do it.

MODERATOR AHEARN: Thank you, Dr. Zapp. Next question:
““Can one distinguish between health impairment resulting from
effects of handling toxic material and that resulting from fear (anx-
iety states) of effects from handling such materials?’’ Dr. MeGee.

DR. MeGEE: I think the answer is ‘‘yes’’ for certain materials
and ““no”’ for others. If a satisfactory differential diagnosis is to be
made, there are two requirements. First, there must be some objective
test which is specific for the effects of the material. By that I mean,
by reliable chemical analysis. Second, there must be the ability to rule
out a similar effect from anything else with which the worker may
have come in contact inside or outside the plant. In other words, we
must be able to say that a specific health impairment resulted from
the material in question and under eircamstances where we cap rule
out other possible factors producing that end result.

An example is the anticholinesterase effects of certain phosphorns.
containing insecticides. You have an objective test, in most instances
you have the opportunity to rule out other exposures which could
alter significantly the level of cholinesterase in the hlood:

There is another fleld, however, of materials whose effects are
signs and symptoms which are rather vague. I feel the clinician can-
not be sure whether such illness is a result of aetual exposure to a
material which is known to give sueh vague symptoms in the early
stages. Butterflies in the stomach, problems of sleeping, malaise and
the like are symptoms found frequently in the man who has an anx-
iety state. Sometimes the recognization that the exposnre is insuffi-
cient to produce the diseased state gives us a reasonably good clue
that an anxiety is responsible.
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1 think all the physicians present lhere will recall in their ex-
periences examples of epidemies of anxiety in groups of people be-
cause one or more workers felt that he had developed illness from a
particular exposure. He talked about it and others soon felt they had
the same symptoms. In some instances we have sufficient control of
the environment to know exactly what were the possibilities of expo-
sure and to say that it is impossible, under the amount of exposure
for the episode to be a bona fide exposure with resulting jllness. There-
fore, the entire thing must be on a psychosomatic basis.

MODERATOR AHEARN : Now, we will go to another question:
‘*How adequate are animal experiments as a means of prediceting tox-
ieity for human heings?’’

DR. ZAPP: Jf_we are trving to predict effects on the human
being. then the human being himself would be {hie jdeal experimental
ammal. We can’t use map as an experimental amimal. and. there?ore,
we must accept other species as an imperfect substifute.

Now, perhaps the soundest basis for predicting the effects on
man from The eRecis mals is _that our internal anatomy and
ixysioio:ry are rather similar, 1f we are dealing With a chemical that
produces liver_damage in_dogs and OTRer animals, {en_we can be

airly sure that 1t will produce liver damage in mman. We cannot be

too sure about the guantitative reiationship. There are differences in
species of susceptibility.

59“' with all that, with the reco nition that animal experimen-

ve ¢ e e is-

tation is an_imperfect subsiit 3:

faction at results that we hav ined i
through animal experiments over the past 100 vears. We have cer-

tainly learned a Jot Jrom fhe ammals, and We Bave. with the use of
erhans arbitrary factors of safety, ] v _those results in
setting up criteria for safe practices with respect to man.
By and large, we have been successful. There are exceptions.
There are materials that affect man in ways that we cannot reproduce
in any experimental animal, but they are, fortunately, rather rare.

MR. HATCH : 1 like the emphasis Dr. Zapp put on the quanti-
tative aspects. For obvious reasons, it is not possible to translate the
findings on animals for direct application to man.

How adequate are animal experiments? In some cases thev are
highly adequate and in some other cases fhey haven T been adeqnafe.
Certamiy, none of us want to go away from here with_the idea_that
the experimental animal can give us all the answers. but they have

riven tix INTormation 0f ehormons valile, §g there Is no guestion that
the animal plays an important part in the study ol toxic agents.
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MODERATOR AHEARN : We have arrived at the moment when
we would welcome guestions or statements from the fioor. If anyone
has a question to ask about any phase of the diseussion of the panel, I
would welecome his getting up and giving his name and asking his
question or making his suggestion.

DR. ANNA M. BAETJER, Johns-Hopkins University: 1 know
that the time is very limited, and we have not had time to cover all
the questions. 1 would partienlarly like the panel to disecuss two
phases: one. the three questions that deal with the labeling laws and
the importance of these; and two. how ean the consumer determine
the composition of toxic materials sold under trade names?

MODERATOR AHEARN: As a matter of fact. we had grouped
those three together. Dr. McGee, will you take off on those questions?

DR. M¢GEE: How can consumers determine the composition of
toxic materials sold under trade names? Sometimes it is almost im-
possible to do 50, Frrom the standpoint of a practicing physician treat-
ing acute poisoning, such information comes in too late for him to

' help his patient. His problem is that of taking a trade name and

trying to find out what it means. He gets a chemical identity as the
first step, and he still doesn’t know what the material is in a pharma-
cologic sense. He has to have that material classified in a pharma-
cologic or toxicologic sense for the information to be of any help to
him, If he doesn’t know something of the hiologic properties of the
material, if he doesn’t know the site of action. he will have no basis
for intelligent therapy. T'oo frequently, in our present setup. that in-
formation comes to him a little late to be in the best interests of the
patient. The labels are not big enough to contain all of this informa.
tion which might be required by the physician. There are in some
packages inserts of descriptive material which can be of use to him
in some instances.

I think, frankly, we must improve techniques for getting the in-
formation that is required to the customer, and in turn, to his physi.
cian where there has been an accident and resulting illness. Poison
control information centers may help.

MODERATOR AHEARN: Thank you very much. Dr. Bach.
man, you are a chemical engineer. 1 believe everybody would like to
hear your specific answers to the question of whether a manufae-
turer of toxic materials can he compelled to follow labeling restrie-
tions and cautions as recommended by the Manufaecturing Chemists’
Association. Also, we would like to have your comments on the cur-
rent status of efforts by a number of organizations, such as the Manu-
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facturing Chemists’ Association, to develop adequate labeling and to
standardize labeling.

DR. BACHMAN: I don’t believe the Manufacturing Chemists’
Association has any authority. My answer to that is no, I gon’t be-

lieve manufacturers can be compelled to follow the recommendations

of the Manufacturing Chemists’ Association. On the other hand, I
think it is highly desirable that they cooperate to the maximum degree
possible, and I think the great majority of the manufacturers do at-
tempt to do this because most of them are members of the Manufac-
turing Chemists’ Association,

Now, as to the current status of these efforts, that is perhaps one
of the most active committees in the Manufacturing Chemists’ Asso-
ciation. In mapy cases, it has formulated codes and labels to be used.
which I believe are being used.

Of course, I think the erux of the whole question here is for such
organizations as the Manufacturing Chemists’ Association, The Amer-
jcan Medical Association, and the chemical specialty people to get to-
gether angd try to formulate a coordinated policy on labeling. We are
always going to have difficulties if you have several approaches to
labeling. I think we must have a unified approach or, if it is broken
down into compartments, these compartments must all originate from
the same source. That is, they must originate from the same authority,
be that authority one that results because people work together or one
that is enforced by virtue of government action.

MODERATOR AHEARN: There are a number of associations,
including the Manufacturing Chemists’ Association, busy in this field.
1 believe the American Medical Association is equally active.

It seems to me, Dr. Zapp, I should ask you to devote yourself
specifically to the question, ‘‘How can consumers determine the com-
position of toxic materials sold under trade names?t’’

DR. ZAPP: Before I answer that, Mr. Ahearn, I would like to
make one coinment on the current status of the work of these various
associations. The Manufacturing Chemists’ Association, through their
Precautionary Committee, the Chemicul Specialties Manufacturing
Association, and the American Medical Association have agreed that
they will work together towards wording of some uniform labeling
law or at least a set of principles that will gnide these various associa-
tions. The C.SM.A. group is now meeting in Philadelphia on this
very same subject. That is the current status as far as I know.

With respect to Question 21, I think that all three of the agencies
I have just mentioned, the Manufacturing Chemists’ Association,
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C.S.M.A,, and AM.A. agree that there should he more information
. on product labels than there is at the present time. I believe with
" respect to the industrial uses of chemicals, that industry is fairly
well satisfied with M.C.A.’s principles of labeling as expressed in its
Manual of Warning Labels, with which I presume all of you are

. familiar. However. when it comes to the su

the user of small packages of cleaning powder or toothpaste or cem ent
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One of the most frequent inquiries 1 suppose that we get in the
du Pont Company is, what happens if a child swallows a little du Pont
cement? It was never intended for that purpose, of course, but the
question is, what happens? Fortunately, the answer to that is, ‘‘prac-
tically nothing. don’t worry about it’’; but that’s the thing that the
person needs to be reassured about. The physicians, on the other hand,
would like to see on the label the kind of information that would
enable them to treat cases of accidental exposure. Now, with all the
good will in the world on the part of these organizations, there are
still many practical difficulties involved in formulating a set of lahel-
ing principles that will do the job to everyone's satisfaction.

The householder really wants to know how to keep out of trouble
and avoid calling the M.D.’s. And so it goes.

Now, 1 think that something is going to be done. and out of all
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it can be best obtained by getting in touch with the manufacturer or
his branch office.

MODERATOR AHEARN: Thank vou, Dr. Zapp. Mr. Baile, T

helieve to complete the diseussion, vou ought to answer this question :

Are present labeline Jaws adequate with respeet to reyuniring warn-

ing and preventive measures as to toxie gualities?

which we are using the term adequate. 1
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facturer. our answer would be one thing: and on the other hand, if

®e mean by adec n_the sense of sufficient requirements and en-
r r - - Mpp——— -

recement to protect the publie from injury, 1 think there 1s a a;i-

o
Terent answer, —
A ——

From the first standpoint, labeling laws as sueh do not give im-
munity from liability to a manufacturer by mere compliance with the

labeling law. The common law itself imposes a duty upon the manu-
facturer to bring to_the attention ol tixe users of his _product and

ple who are in the vieinity of its use, the dangers which are in-
e o or e T Trom e He. must- ey itk That

standard,
g ———.

X Considering it from the second standgoint-—g_ {_the adequacy of
the laws to protect the public from injuryv-—1 think we have tosay that

m-—j—-&—( —— -——-_-—.—-—‘-.T
1e laws as such are inadeguate. ] am also one of those who has the
view that the laws will always be inadequate, because I think there is

necessarily a lag between technology and its development, and the
ability of legislators to act.

For that reason, 1 have always felt that effeetive labeling legis-
1ation should be broad and general in its terms and depend for effec-
tiveness upon detailed and limited regulations issued pursuant to
that broad general statute. I think when this is done, we are then
able to more quickly adopt regulations to changing conditions and to
more effectively enable industry to comply, because they can be more
specific and thus more clearly understood.

As you know, the number of labeling statutes that exist today
are bad. Even the person who confines his attention to that subject
and nothing else, and there are few people who do, not only has three
or four federal statutes with which he must deal, but there are some
28 separate state statutes, and then there is a multitude of local or-
dinances that have other effects upon ns. They have many advantages
from the standpoint of imposing criminal liability. In all instances.
bowever, they are not effective in enabling authorities to take out of
the market the produets that do not meet the requirements of those
statutes, and needless to say. the only way that you ecan really effec-
tively prevent harm from substances that are improperly in the mar-
ket is to exclude them from the market by confiscation.

Mr. Alearn, I would say by way of summary that, yes, our label.
ing laws are inadequate. They need to he changed and 1 am hopeful
they will be.

MR. WATERS: ] think the audienre would be interested in the
question of whether industries should tell their emplovees that the
material they are handling is toxic or carcinogenic,

[271}

f

J—




if
ﬁi
k.
i

MODERATOR AIEARN: 1 think we decided to group that
_question with the question, ‘‘Should information on the presence of

, toxie exposures in industry, obtained by health de hartments, Be given
to labor unions and emp!oyees or only to management?” Dr. MecGee.

DR. McGEE: In answer to the first question, I have found no
way to conduct a program which will get the cooperation of the em-
" ployees without giving them the reasons for it. These people are en-
titled to it.

I think the only successful programs that I have observed else-
where, outside of our organization, are those in which the employee
has some knowledge of why he follows certain operating procedures
regardless of what the end effect is of the material or the end effect
might be in the materials that he handles. Therefore, 1 would say

that we must give the emplovee that knowledge so that he can under-
stand and use it jn _coming to a conclugi%n as to wWhy he must do cer-
pngs t

tain t o protect himself. ] think the same statements apply to
E—— - .
organized groups and safety committees and union leaders.
MODERATOR AHEARN: You draw no distinction as to infor-
mation made available?
DR. McGEE: That’s right.

FLOOR SPEAKER: It is required in Ohio to tell the employees
of the toxic material in the department and it is required to repeat
it to them monthly.

MODERATOR AHEARN: Thank you very much.

MANFRED BOWDITCH, Lead Industries Association: I think
there were two important matters not covered in the discussion of
1sbeling. First of all. Dr. McGee said that very frequently the nature
of the toxic substances gets to the doctor too late. I wonder if be is

- aware of the fact that the American Academy of Pediatries has now

established over 30 poison control centers from coast to coast. There
are 15 in the State of Florida alone. All of them are manned by tele-
phone 24 hours a day. All are in charge of a physician, and at a
meeting only Qay before yesterday it was agreed that the Public
Health Service will be asked to take over the national direction of
these centers and see that current information is supplied to all of
them. I really think that this is of importance. With regard to
the matter of warning labels, there is a body of laws known as the
Pharmacy Laws, which were designed to protect the public in pur-
chases over drug store counters. In a court in one of the southern
states recently, one of these laws was interpreted to cover a shipment
of litharge in industry and an award of $18.000 was made on that
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basis, and at the present time I understand that further suits amount-
ing to $80,000 are before the courts. I am told that only about half a
dozen of the states have adequate exemptions to prevent such mis-
interpretations. Only about three weeks ago I discussed this with
representatives of the Manufacturing Chemists’ Association, and it is
my understanding that they will take steps to try to bring proper

" exemptions into the laws of the other states.

MR. T. J. LANIGAN, General Electriec Company: I would like
to hear discussion on the question: *‘How is it best possible to main-
tain a continning safety awareness among employees engaged in

hazardous oceupations involving the use of toxic materials?”’

MB_HATCH: To have an effective safety program the people
who are attemptin do this maintain_among themselves an
awareness of safetv needs that is stronger than the safety awareness
of the empiovees. 1 have no particular procedure to suggest since I
have had no special experience in developing and maintaining such
awareness. I do know from exgerience, however, that there is great
risk if sueh awareness is not mainiained and developed on the part of
evervhodv concerned. We have all seen good programs breag down

Pecause of lack of maintenance of awareness.
MODERATOR AHEARN: Dr. Zapp, would you comment!?
DR, ZAPP: 1 will only add to what Ted Hatch has said. I think

the promotion of the continual awareness ol {he.safety. program
among employees is a8 responsibility of supervision. Supervisors will

hey know that higher manavenient wants them to do it.
Now, when safety policy is set at the top level of company manage-
ment and is passed on down through the various supervisory channels
to the employees, ther I believe the program can be maintained ade-
quately, and the employees will have a eontinuing awareness of the
program. If the foreman goes around an area without wearing a mask
where a mask is required or without wearing safety glasses in an
area where safety glasses are required, obviously, by his example, he
is going to undermine the whole program. If. on the other hand, he
goes in with & mask or or poes in with safety glasses on and insists
that others do likewise, he has a good chance of enforcing the rules
and maintaining the continued awareness that this question speaks of.

MODERATOR AHEARN: Thank you. Mr, Baile, you are the
general counsel of an insurance company. It scems to me you are the
panelist to answer these two questions: ‘“What methods are available
to insurance carriers to assist their insureds in the proteetion of em-
ployees and the purchasing public from the hazards of toxic ma-
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terials?’’ and, ‘‘What methods are available to insurance carriers to
assist small industries in the detection and control of hazardous con-
ditions?’’

MR. BAILE: 1 think those questions are primarily directed to
the insurance carriers’ place in contributing towards the reduction of
accidents in industry, either among the employees or in users of the
product or in third parties who might be otherwise affected by the ac-
tivity of the employees of an industry. I think that it can probably
come under eight points:

First is the function that Dr. Zapp has already mentioned, that
is, through the sale of the insurance there is brought to the attention
of top management the importance of the safety program. It has a
very direct influence on the amount of costs, & very substantial item
in the cost of any industry. By bringing that to Lear on the top
management, you get the influence which Dr. Zapp sugrested, which
is 50 necessary, of that philosophy going down through the various
echelons of the company.

Also, I think it is that very force that brought about the changes
in the philosophy of industry that we referred to earlier. I think the
safety awareness of industry has been, to a great extent, hrought
about by the influence of the salesmanship, if you will, of the insur-
ance industry. But in a more practical sense, the insurance industry
eontributes through its engineering faeilities and its suggestions and
participation in the development of safety programs in any industry.
This consists of arranging and conducting safety meetings. distribut.
ing the proper type of literature, and the proper type of postings.
Secondly, by its own engineering, it supplements the safety program
of a company in ascertaining where the hazards in that industry
exists. And in doing so, it approaches it. 1 think, with a preater ob-
Jectivity, because it is unintluenced by those unconscions influences
which company people are subject to, such as the costs of changing &
process, the reduction in time, or the increase in time which some
change of process to incorporate a safety factor would involve.

Another way in which they can contribute is in the preparation
of a catastrophe plan for speeific hazards. Insuranee carriers can aid
in the development of drills so that eompanies are prepared in the
event those catastrophes occur.

Another manner in whieh they aid is in the supplying of infor-
mation for the preparation and distribution of safetv material. The
insurance industry acquires the colleetive knowledge of many indus.
tries and can hring that knowledge to the aid of a particular company.

The insurance carrier also aids in the preparation of purchasing
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agent manuals, which is a method of eoordinating the receipt of toxie
materials into a plant, so that knowledge comes to the attention of the
production personnel of the nature of the produet that is being
brought in, in order that proper safety precautions can be taken.

Finally, 1 think the contribution that the insurance carrier can
make is to maintain the awareness of safety. I think the great diffi-
culty that occurs in wany industries is that yon develop a progran: to
avoid accidents and prevent aceidents. 1t has a peak, and then it tends
to slacken off. Every once in awhile it needs to be vejuvenated. 1
think the fact that the engineers of the insurance earrier and its staff
come in regularly and constantly bring safety to the attention of the
people at the produection level helps establish the habit of safety and
it is that habit whieh in the long run will prevent many accidents.

MODERATOR AHEARN: On that same point, will you elabo-
rate on methods available to insurance carriers to assist small indus-
tries?

MR. BAILE: 1 might say this: I think there is a distinction that
should be drawn there. In some industries. because of their size, they
are able to employ the technical talent which is required in effecting
a sound safety program: whereas in other industries, because of the
small number of employees they are not able to have people who will
specialize in those particular problems. In that instance, the insurance
carriers become another arm of the company and supply it with techni-
cal talent which it doesn’t have available within its own personnel.

MR. OVIATT: Mr. Baile, isn’t it true that the insurance com-
panies look to the larger manufacturers many times to get informa-
tion on these toxic materials, on the processes that are used and the
safety devices that may be necessary?

MR. BAILE: Very much so,
MR. OVIATT: And then they can impart that knowledge to the

smaller companies that are not in a position to hire these highly
trained experts?

MR. BAILE: 1 would say that is definitely true.

MR, OVIATT: There is also another way—! think you will bear
me out on this—that insurance companies have been helpful. That is
in making counts—fume connts, petrographic anaiyses. and so forth,
They go into the plants to make these and make their recom-
mendations. »

MR. BAILE: Yes, that is right.

[275}




A AT NG Tt - 00 & ST AT Bard » D ¢ WA # B, Ml soMa W * A1 W T A

—p——

222
P AN o e flit bt e s gl

——

RESENAN S

*

D Sy Ve Sy WO

PRI RS SN

MR. OVIATT: 1 would like to add just one word if 1 may to
the earlier question on efforts to develop adequate labeling and to
standardize labeling. Those on the panel who spoke to that question
failed, I think, to mention the fact that the Manufacturing Chemists’
Association at present has a law, a proposed federal law for labeling
and for the far more important matter of confiseation. You can have
criminal statutes all over the place, but throwing a8 man in jail or fin-
ing him $10,000 will not save the life of someone using a chemical that
is not properly labeled. I think this confiscation feature is all-impor-
tant. This new law that M.C.A. proposes does take care of that ade-
quately as to the defining of what a poison is and setting forth tests
for determining a poison.

Now, what will become of that law, no one knows. That is the
present status of the M.C.A.’s efforts.

MODERATOR AHEARN: Thank you. )
DR. BACHMAN : I would like to comment in reference to earlier

uestions. To maintain safety awareness voun mu at a compan
Eas o tell its employees what the nature of the materials is whi v
are handim , Whether they are toXic or carcinogenie, because you ean

was adequalely_emphasize ore.

I think as far as the question of the most economical and best
way a small plant can get help on problems of toxicity and industrial
hygiene, the obvious answer is a good consultant. I don’t know if
there is enough consulting work done in a continuous manner with
the different smaller companies.

DR. THOMAS L. SHIPMAN, Los Alamos Scientific Laboratory :
I would like to have this question discussed: *‘If a manufacturer con-
forms to the highest standards of an industry in the manufacture of
his product, will that be a complete defense in ap action against him
for injuries resulting from his product?’’ In placing this question
before the panel, I would like to remind them of the experience of
some of the electrical produet manufacturers and their Qdifficulties
with beryllium.

MODERATOR AHEARN:: Mr. Oviatt. let me ask you to answer
that question.

MR. OVIATT: I think that can be categorically answered as
““no.”’ There have been cases where a court has held that even though

the standards of the industry have been followed, the highest stand-
ards, that under the circumstances those standards weren’t high
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enough. Each individual manufacturer must assess his own produet
and go beyond, under certain circumstances, the standards set by the
industry. That is so even though labeling laws are followed.

MODERATOR AIIEARN: Mr. Baile, would you care to add some-
thing to that answer?

AR. BAILE: By way of addition: The responsibility of the
manufacturer is essentially one to conform with the standard of care
that the law imposes. Now, that standard may be imposed either by
statute. by judicial decision or by what is probably a pretty vague
standard. namely, the standard of care of & reasonable man acting
under those eircumstances.

Now, in determining whether that third standard has been met, a
court or jury should take into consideration what the practices and
standards of an industry are, but they are only & measure for the fact-
finder to use and are not binding upon them. In other words, the wide-
spread adoption of a particular method or practice will be a test for
determining whether or not reasonable care was used. But the courts
have said that 12 lay people, who don’t know & thing about the busi-
ness, can say vou could have used more care. 1 can’t believe that
reasonable care can he any more than an industry would use, because
I don’t think industry would ever adopt. as a widespread practice, &
careless practice if there were a safe one. The court seems to think that
12 jurors can say they can.

I might say, whenever I have been confronted with that problem.
1 have always remembered the one judge who said the only reasonable
man he ever knew was his wife’s first husband.

MR. SCHWENZFEIR, JR., Brush Beryllium Company : I would
like to have the expression of the pane! on the distinction in labeling
procedure between what is required for a retail produet and what is
required for industrial products. It has heen inferred that it is not
particularly important to exercise greater care in labeling if the
product is to be handled in commercial use, though it max be in retail.

It is implied in apother question that the manufacturer of the
toxic material can pass the responsibility on to the corporate pur-
chaser, who, in turn. passes the hazard on to his employver. I wonder
if that is really correct.

MR. BAILE: If T understand your question, it is this: Whether
a manufaeturer has a duty with respect to giving warnings as to the
attributes of the product to the ultimate consumers where he sells,
let’s say, to a middle purehaser who repackages it—or something like
that?
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MR. SCHWENZFEIR, JR.: No, intermittent handler is another
¢ production concern, like this bulk packaging that was in one of the
earlier questions of the program.

MR. BAILE: Your question, then, concerns the liability of the

. manufacturer who distributes in bulk to people who handle that prod-

uct in transportation and who are emplayees of the purchaser who use
it in some manufacturing process?

MR. SCHWENZFEIR. JR.: Right.

MR. BAILE: 1 would say by way of answering that. first of all.
I.C.C. regulations. of course, control to a large degree the require-
ments of labeling in transportation. Now, they are designed primarily
for the protection of employees who are handling it in transporta-
tion, and, of course, conformance with that is required and if there
is a lack of conformance and injury results to employees of carriers
who are transporting it, liability would be imposed.

From the standpoint of the employees of the purchaser of the
product, the problem there, as I see it, is this: The law imposes upon
the manufacturer the obligation to give warning. reasonably caleu-
lated to call to the attention of the users or potential users of the
product the hazards that are apparent in that produect.

Now, notiee, it is a duty of reasonableness that is imposed npon
them. ¥t would be an utter impossibility for the mannfacturer of car.
bon tetrachloride, let’s say, to go to every employee in every manu-
facturing plant that uses that and inform them as to the hazards that
are involved in the use of it. So, the law recognizes, under those eir-
cumstances, that if the manufacturer brings to the attention of the
purchaser whose employvees are going to use it, the hazards of that
product, or if the purchaser without having it brought to his attention
is aware of the hazards of that product, then there is no obligation on
the part of the menufacturer to inform them, because the law never
requires a man to do a vain act. You don’t have to tell somebody the
dangers in a product when he already knows them. Then the law im-
poses upon that employer the duty of providing his employees with a
safe place to work and of passing on knowledge of hazards to the
employees so the employee can take such action and exercise snch care
as js necessary for his own proteetion.

Does that answer the question or am 1 still missing it.
MR. SCHWENZFEIR. JR.: That’s it. Thank you.

MODERATOR AHEARN: Now, isx there another question from
the floor?
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MR. W. W. HODGE, Koppers Company, Inc.: 1 would like to
hear discussion on the question of how industry can best work with
governmental groups in order to be certain that regulations for the
eontrol of hazardous materials are proper and reasonable.

" MODERATOR AHEARN: Mr. Hatch, we had assigned you to
answer that question.

MR. HATCH: I am not certain what the framer of this question
had in mind-—obviously, there are many different answers to it.

Industry, presumably, does have a large volume of information
that can be best utilized by working with governmental agencies in
order that the proper regulations be formulated. I have in mind one
very specific way in which industry is working with an official agency
to make sure of proper regulations, and that is in the State of New
York, where under the procedures for developing or regulating codes
for industry, it is required that an advisory committee be formulated,
including representatives from the industries directly involved, those
who supply equipment to be used in industry, representatives from
Jabor unions, and so on.

Now, I think the important point here is this: in the very fram-
ing of this procedure, recognition is given to the faet that the prob-
lem pertaining to the use of a particular toxic substance in one par-
tiecular industry may be different from the problem that arises in the
use of that same toxic substance in some other industry, and that to
be reasonable regulations must recognize this. Regulations developed
from this point of view are distinguished, for example, from a general
regulation which consists principally of & lst of permissible concen-
trations. Take carbon monoxide, for example: adequate regulations
for control of this hazardous gas should be different from rezulations
governing its control in steel mills.

This is recognized in the New York procedure. and provisions
are made for the active participation in formulation of industry codes
by those people from the industries who do have needed information
and experience. Obvionsly, to be objective, it must he agreed by ail
those who do participate that the purpose is to come out with a regu-
lation which will, in faet, prevent ill health or accidents.

We had in this room not long ago a public meeting which had the
same purpose here in Pennsylvania. I’rior to the official adoption of
regulations pertaining to a certain industrial hazard, people from
the industries who could bring important information and experience
to hear on the problem were invited to attend and contribute sugges-
tions which would make the final code more effective. I believe that the
industries that do have this information should welcome and. indeed,

f (279]




N R TR e, -

1 1)

should search for opportunities to bring this information to the official

* agencies and work with them in translating it into reasonable regu-

lations.

MODERATOR AHEARN: Now, we have room for about one
more question. Who has a question to ask!

R. C. ERICKSON, Aluminum Cowmpany of America: How would
you propose to bridge the gap between safety and the business re-
vealing trade secrets when such became necessary in the interest of
safety?

DR. BACHMAN: Of course, the question of trade secrets is
rather an interesting question. If yon have rather a fundamental
patent on a process, you usually are adequately protected.

Let’s try to confine ourselves to the area where we say the
patent protection is not available. I think this is going to be a tough
one. Frankly, I think about the only way that it could be handled
would be—well, there are two ways. If the number of companies in-
volved were small, I think it likely that Company A possessing the
trade secret might be quite willing to make the information available
to Company B with the sole restriction that this information not be
used by Company B except insofar as it was used for the purposes of
protecting the health of the employees or for rendering the work
safely. If the secret infornation or the confidential information, let
us say, were to be used for purposes of profit in the manufacture of
the item, there Company A would properly expeet a remuneration
from Company B. This is fairly standard without the element of
safety.

There are a lot of companies today that go out and deliberately
buy confidential information rather than patent information. When
you go beyond the relationship existing between the few companies
and try and say that this is something that would be broadly applic-
able to a great number of companies, I don’t know how you ecould do
that except through some form of perhaps very fine social feeling, let
us say, social consciousness on the part of the company possessing
those trade secrets and indicating a willingness to make available to
their fellow countrymen at large such information. 1 think that is the
only other possible approach whereby you can achieve that.

So, I think you have two cases; one, where the number of com-
panies involved are limited. this can be handled. Where the compan-
jes involved are not limited and very large. then vou must depend, ]
believe, entirely upon the social consciousness of the management of
the company holding the trade secret.
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MODERATOR AHEARN: You would never think it wise to
undertake concealment if the price of concealment was to bring diffi-
culties to a man’s health?

DR. BACHMAN ; Of course, I am a little bit biased. I don't be-
lieve people are such blackgunards that they would do those things.

MODERATOR AHEARN: Gentlemen. 1 think I anticipate the
wishes of the audience when 1 express to Dr. MeGee, Dr. Bachman,
Mr. Baile, Mr. Oviatt, Dr. Zapp, and Mr. Hatch, your gppreciation of
the contribution which they have made to our knowledge. We have
had a distinguished panel, and I hope and believe that we have had
& very profitable session.

1 would like to say on behalf of the panel, you have been a good
audience. You have been very attentive and very courteous. and that
has inspired the panel to do a good job. Yon have to have a good
aundience to have a good panel. We have had both here today.
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Mellon Institute is an endowed nonprofit cor-
porate body for conducting comprehensive
investigations on important problems in the
pure and applied natural sciences, for training

research workers, and for providing technical
information adaptable to professional, public
and industrial advantage.




