IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PLNNSYLVANIA

CATHERINE HASSEY, Individually and as
Administratrix of the Estate of Harry
R. Hassey, Dec'd

LT I LY

-
vs. : FILED FEBZ
UNIROYAL, INC, et al. : NO. 80~43
MEHNORANDUM
7 e
GREEN, J. FEBRUARY A~ , +sJu.

This matter is once again before me on defendant
Uniroyal's motion for summary judgment. Having carefully
considered both the arguments made by Uniroyal and those
made in opposition by plaintiff, I will deny the motion.

This diversity action originally was instituted by
Harry R. Hassey and his wife, Catherine Hassey, against
one defendant, Uniroyal. Mr. Hassey has since died, and
the sole plaintiff is now his wife, suing individuallyv

and as the administratrix of his estate. 3he has filed
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an amended complaint, which names four additional Zeferndants,

B.F. Goedrich Company, Firestone Tire and Rubk
Union Carbide Corporation and Air Preducts and Chemical:z,

Incorporated. The amended complaint alleges that during

the period from 1951 to 1973 the defendants sould 3 chemical

—

known as polyvinvl chloride (PVC) uwo the
Company (Masland), wihich used cthe chemical as warv ot Lts
nrecess £or manufacturing vinvl shoeegs,

Siaimec that lHarvy KHassey, who was an emplovee oI Maslian:

Masalandé Durricatnoo



throuahout that twenty=soveon yoear poeriod, Iewsi®oed Phe
lung cancer which eventually killed him as a resulo oF
his exposure to the PVC supwlied Masland by “hoe -ledandants,
The amended complaint alleges causes of actions aaainst
the defendants for negligence, breach ¢f warrantv and
strict liability.

Before bringing this suit, Harrv Hassev filed a claim,
which is still pending, agninst defandnnt Unireoval nnder

the Pennsylvania Workmen's Compensation act. It s undii-

pured that from December, 1972 Lo august, 1578, Unirowal,

which hac taken over and ligquidazed the Maslana CJnntany
while continuing to operate it under the dicriiinusz nume
ol Masland, was Mr. lassey's statutory wcmoloyesr Sor puar-
poses of workmen's compensation. Similarlwv, the varties
agreae that dnring the poericd frem 19350 &0 1062, 10l o
was not che scatutory amplover of nlaincifn's cdeocog o

in dispute, however, is the norisd <woar Tanaar:, Lool o
Jecember, 1972, afiter Imiraval -had agouires: 100 s

~I the stoch of Masland and hoaan ocnras

Lnoouhies sonmnoane

25 a whollv=cwned subsidliarz, Sllmmutlomainool v
Tniroval was nout hor husbana'somnleecor clorinee oiiar oo
whilla "niraval arnues “Aan L Wi, TRese ooty irer s her-
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law for damages and a claim under the Workmenr's Comgensation
Act against his employer who at one time actied as a <third
pdrty supplier of a purportedly dangerous substance to hiz
original employer. In Pennsylvania, workmen's compensation
is the exclusive remedy ¢f an employee or his representative
against an employer for any injury, occupational discase or
death resulting from the conditions of employvment.

77 P.S. &d8lia). However, an employ2e or hi

. - R
recresenLanat?

.

rmay bring a civil action against any third party wno causes
or contributes to the cause of such injury, discase cr
Jeath. 77 P.S. §48Ll(b).

Defendant Uniroyal argues that despite the fact <iats 1=
may have at cne time acted as a third party supplier ol PUC
to Masland, plaintiff's only romedy agaiase niroyal, oowl.
she be able to show its liability, is under rhe weriaoa!
sJompensation stat:tﬁ. While conceding thas thore 3 o0

Ponnsylvania law direccly supporting this nosificn, “aorocal

asserts that plaintirf has "bifurcated” her Rusband'. 1)1
cccupational disease an.i “hav gioch DD Turerncion e s
a4 novel cheorys which snould nor o acerptod sy =i .

.

Uniroyval oifers Jour reasons wiich it conconds sopmpnel e

cejection of »laintiZi's thecry. 1 G0 not find zns of

L T T T
Indeed, Jdefondant Slaims thas it hyas uer :

tind any casalaw from any gurisdiction cJlealiveg oo .
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The first reason cited by defendants is that khe
language of the Pennsylvania Workmen's Compensation «cCt
"neither mandates or even suggests”" that dn cmployvee can
sue his employer both as an employer and as a thircé pacty
supplier. Stated another way, because the statute is
silent as to the guestion presented here, Uniroyal urges
that I must conclude that the legislature intended to pro-
hibit what Uniroyal has described as bifurcation. I do
not construe this silence in the same way as the cefendan
does. 77 P.S. §48l(b), the Pennsylvania workmen's compensa-

tion statute, clearly allows an employee to bring a civil

action against a third party; during some part of lr. Hassey's

term of employment at Masland, Uniroyal may have acted as a
third party supplier of PVC to that plant. As Uniroval has
failed to point to specific language in the statute and in
the legislative history which would prohibit Mr. Hassey's
widow I{rom suing Uniroval under §481(b), I must reictt the
first reason cited by Uniroyal.

Uniroyal's secona reason, that "bifurcacion™ unfairl-
vould subicect an employer to Goubie liabilit{, PRI TR
unconvincing. While it is true that LL Mrs. jlassoy wors
able to establish liabilicy on the part of Tniroval au
a third parcy supplier, ic will have to »nar her :lamarios
in addition to any payments she might be =2ntitled ko “ram
niroyal under workmen's compensation, this docs nown

amount to double liakilicy. The situation is ne asiferons



his omplover.

a war
a5 well as maintain a workmen's commensation 2Siaiim again:

1ndieed Mrs.,

cthan if plaintiff were to sue anoither thicd vavey,
hassey

is doing in this

~ase, and Univos
emained liable under the Workmen's (Compensation

Ace.
The third argument against "bifurcation" made o7
Uniroyal is that Pennsylvania law treats an occu2aticnal
disease as a sinagle injury which cannot be divicded into

separate parts for purposes of determining causation and
liability.

Based on the cases cited

zy defendant, I anm
noct c¢onvinced that Uniroyal has correctly stated Pennsiyl-
vania law on this question. More importansly, I thinx
thils argument must faill because it i3 beside =i

[ L&)
77 P.S. §48l(b) allows an emplovee to sue a thir
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*Hifurcacion” because of its "pracitical erffectsz”" whicgi,

according to Uniroyal, is the fact that plaintiff will

not pe able to separate and prove eacn def2ndant's

responsibility and liability for Mr. Hassey's illness.

IR i, unad

I already have explained why I reject this line of reasocning.

Like defendant, I have not found any cases involving

the precise issue presented here; however, there are cases

dealing with a closely related issue, known as thu dual

capacity dovtrine. This doctrine has becen Jdoscriieu

B

follows:
. « » an employer normally shielded ,
from torc liabilicy by the exclusive
remedy principle may become liallle in corc e
to his employee if he nccupies, in ddi- .
tion to his capacity. as emplover, i secon~ 2
capacity that confers on him okligatiens o
independent of those imwosed on him as ~
cmplover.
Larson, Law of Workmen's Coumponsation
(1976), Vol. 2a, 572.80, at L4=Lr12.
In the cases in which this doctrine has bween apnilod, omol cooees
nave sued their employees in their capacities 25 landown.rs
U omanufacturers in addition to bripcing workmen's oampornsatien
. 2/ A
J.aimsS. = These cases are tachtunlle diztinguisnalbloe fro
thie Instant maloer ws Sleey Loy G LA W R .
MpLoyer runctlions in two capacitios samuloanconslo ol
this ¢ase Lz is alleged zhat Uniroval fir<n nd b IREIEY
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are jurisdictions, aiboilt A minesity, which bave o) ectoed
the nosition taren by Unirnyal that n all sicaations
an employee's exclusive remedy agdinst a zarey who -3
his employer lies in worxmen's compensacion. 3S2e Honp v,
Ravbestos-Manhattan, Inc., No., 78-3%942 (E.D. Pa. January
14, 1981) (Troutman, J.)} (district court, »redicting that
Pennsylvania will follow the Qual cavacity doctrine,
allows plaintiff teo sue his amplever in i-3 casaci- a3
manufacturer of an allegedly deicctive product witich haos
injured plaintiff).
As defendant Uniroyal has failed to -»rove thaz it i: ’
cntitled to judgment as a matter ofFf law, I @nter che
tzached order Genying its motion for summary judcmenr. 2
%
r‘
~
A
—~d
w
- In 1ts =unnortine nenocrandum, iresal Ras oo nh
curc nct to dnrociose Uniroval 1o sais 39000 Fraom
Bat 20 was Mr. o asgsov s SLanut v cmmioevor Tooe oL U
ram 1282 to IN720 [ will crant shat saceoan.
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IN THE UNITEDL SUTATES DISTRICT COURT
PEINSYLVANLY

FOR THE EASTERN DISTRICT OF
CATHERINE HASSEY, Individually andé as
Administratrix of the LCstate of Harry
R. llassey, Dec'd

Vs,

UNIROYAL, INC., et al.

ORDER

AND NOW, this L,Q"' day of Tebruary,

consideration of defendant Uniroval's motion

ACTICY

d0=-43

3 CIVIL
; NO.
1581, upon

for summary

fudgment and nlailntifi's owpositicn chorseoo, IT IS OFRDIRED
that said mecricen is DENIED.
2Y THE CcoaenT:
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