
Message

From: rich.gold@hklaw.com [rich.gold@hklaw.com]
Sent: 10/7/2017 3:54:20 PM
To: Kelly, Albert [/o=ExchangeLabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=08576e43795149e5a3f9669726dd044c-Kelly, Albe] 
Subject: Re: PH baseline sampling - EPA comments on draft WP and SOW

Th a t’ s EPA’ s markup o f  the work pi an .

R ich Gold | H o l1 and & Kn ight
P ra c t i ce Group Leader
P u b lic  P o l ic y  & Regu la tion  Group
800 17th S t r e e t , N.W ., S u ite  1100< x-app le -da ta-detecto rs://0 /l>
Washi ngton , D.C<x-appl e-data-detectors_://0/l>_.__2000_6___________
T 202.457.7143< te l: 202.457.7143> 11 Personal Phone / Ex. 6
Ri c h .Gol d@hkl aw. com<mai 1 t o : Ri ch . GoTcrefmtTaw'.'rDm?'"!""o h k i.t'pk ---------

On Oct 7, 2017, a t 11:51 AM, Gold, Ri chard (WAS - X77143)
< r ic h .go! d@hklaw.com<mai1 t o :r i  c h .gold@hklaw.com>> w ro te :

In te re s t i ng ly  you were not copi ed on emai1s markup o f  the work pi an . I t  removes any possi bi 1 i ty  th a t the 
data w i l l  i mpact the remedy se le c te d  by the ROD and is  i nconsi s te n t not o n ly  w ith  what you have been 
saying but a l so what Mi c h e l1e has made c l ear severa l t i  mes. The Pre-RD group w i l l  have to  deci de what to 
do on the EPA proposal on i t s  ca l 1 Tuesday a t 5. We should catch up before th e n . Pe ter i s  in  town fo r  WH 
i n fra s tru c tu re  mtg Tuesday s t a r t i  ng Monday am f y i . I ’ m a v a i1ab le  a l 1 weekend. Thi s i s  pu re ly  Sean and 
Cami. We are two weeks out from 1os i ng the opportun i ty  to  get in  the water th i s y e a r . Ri ch

R ich Gold | H o l1 and & Kn ight
P ra c t i ce Group Leader
Pub li c P o l i cy & Regu la ti on Group
800 17th S t r e e t , N.W ., S u ite  1100< x-app le -da ta-detecto rs://0 /l>  
Washi ngton , D. C<x-appí e-data-detec.tnr.s.:./;Zíl/.l.>.....J,.OÜO£...
T 202.457.7143< te l:202.457.7143> ' ' 'Personal Phone / Ex. 6
Ri c h . Gol d@hkl aw. comcmai 1 to  : Ri ch . GoTd'@hl<räw7tf0'm><mäTTfö71Tf cR7üöT'a0lTl<Taw. com> | @HK_PPR

Begin forwarded message:

From: "Pe te r Saba" <psaba@schn.com<mai1 t o :psaba@schn.com xm ai1 t o :psaba@schn.com>>
T o : "Gol d , Ri chard (WAS - X77143)"
<ri ch . gol d@hkl aw. comcmai 1 t o : r i  ch . gol d@hkl aw. comxmai 1 t o : r i c h . gol d@hkl aw .com », "Schw e itzer, Howard" 
cHSchweitzer@cozen.comcmai1 t o :HSchweitzer@cozen. com xm ai1 t o :HSchweitzer@cozen.com »
S u b je c t: FW: PH ba se lin e  sampling - EPA comments on d ra f t  WP and SOW

PRIVILEGED AND CONFIDENTIAL /  JOINT DEFENSE COMMUNICATION /  ATTORNEY CLIENT WORK PRODUCT

We d id  rece i ve the EPA comments on the Work Pi an a t 5 PM tod ay . As per our con ce rn , a t f i r s t  1ook my 
view  i s  th a t they are going to  be very  p rob lem atic  w ith  the group . I am going to  forward my emai1 to  the
group th a t I sent to  t r y  to  put these comments in  c o n te x t, keep the group calm and suggest a path
fo rw a rd . But even I am very  skep ti ca l th a t we can b ridge  the fundamental d if fe re n c e  in  o b je c t i ves
between the Region 10 s t a f f  (implement the ROD as i ssued, ob ta i n base-1 i ne data fo r  1ong-term moni t o r i  ng
o f  remedy e f fe c t iv e n e s s )  and the Pre-RD Group (ob ta i n data to  support a more c o s t - e f fe c t iv e  remedy to  the 
exten t th a t the data w a rra n ts ) . T h is  i s  the core is su e , and I can see these comments being the f in a l 
straw  th a t everyone says th a t we have been wasti ng our t i  me, th a t Regi on 10 s t a f f  remai n unchecked, and 
th a t even i f  we get agreement on g e tt in g  the data, s t a f f  w i l l  come up w ith  every reason they can not to  
u t i 1iz e  i t  to  modi fy  the remedy so we w i l l  have a lso  wasted over $17 mi 11io n .

I am prov i di ng the attachments w ith  the EPA comments not because I expect you to  go through them in  any 
d e ta i1, but ju s t  so you have a f la v o r . Data th a t w i l l  be co l 1ected by th i s e f f o r t  w i l l  be much b e tte r  
and more cu rren t than the data EPA used to  come up w ith  th e i r ROD, but based on these comments such data 
cannot be used fo r  anyth i ng beyond s e t t i  ng the basel i ne fo r  1 ong-term moni t o r i  ng. Here are some 
e x ce rp ts :

I n t r o , Page 1 [A Good S ta rt]

• Commented [A lO ]: EPA’ s o b je c t iv e s  d i f f e r  from many o f  those id e n t i f ie d  by the Pre-RD Group in  
th i s work pi an . Some o f  Pre-RD o b je c t iv e s  are not ROD requi red or consi s te n t w ith  EPA’ s o b je c t iv e s  and 
pianned e v a lu a t io n s .

• Commented [ A l l ] : Technology assignments can be eva luated duri ng design phase but not w ith
1i mi ted data to  be co l 1ected under the PD I.
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Data Use O b je c t iv e s , pp. 4-5

• Commented [A14]: EPA’ s o b je c t iv e s  d i f f e r  from many o f  those i den ti f i  ed by the Pre-RD Group in  
th i s work pi an . Some o f  Pre-RD o b je c t iv e s  are not ROD requi red or consi s te n t w ith  EPA’ s o b je c t iv e s  and 
pianned e v a lu a t io n s .

• Commented [A l5]: Technology assignments can be eva luated du ri ng design phase but not w ith  
1i mi ted data to  be co l 1ected under the PD I.

• Commented [A16]: [Refi ni ng the Food Web Model ] Achi evi ng th i s goal i s  not the i n ten t o f  the
PD I. C oncen tra ti ons th a t were e s t i mated usi ng the FWM should not be reca i c u ia te d .

• Commented [A l7]: [Human Health Ri s k s ; Background C on d it i ons] Not r e ievant fo r  th i s phase o f
sampl in g .

E va lu a ti ng Background, p . 13 wi th  same comment on p . 14

• Commented [A19]: E va lu a ti on o f  background con cen tra t i ons i s  beyond the scope o f  th i s phase o f  
work. Prim ary purpose fo r  data co l 1 e c t io n  in  Downtown and Upri ver Reaches i s  fo r  compari son to  s it e  
con cen tra t i ons usi ng an equ iva lency  an a ly s i s .

Can on ly  eva lua te  na tu ra l recovery goi ng forward from 2018 sampli ng; e v a lu a t i on o f  any recovery s i nee 
2004 not v a i id  - p. 15

• Commented [A21]: The p r i mary purpose i s to  co l 1ec t an unbi ased b a se li ne data se t to  enable 
compari son to  fu tu re  unbi ased sedi ment sampli ng data co l 1ected under 1ong-term moni t o r i  ng to  eval uate 
na tu ra l recovery. A compari son o f  2018 su rfa ce  sedi ment data from reoccupi ed 2004 sample 1o ca t i ons wi th 
prev i o u s ly  co l 1ected 2004 samples i s  s t a t i  s t i  c a l ly  in v a l id  because 108 o f  428 su rfa ce  sample 1o ca t i ons 
are bi ased sam ples. A v a i i d s t a t i  s t i  ca l approach fo r  e v a lu a t i ng MNR fo r  the Si te  must be based on a 
compari son o f  unbi ased su rfa ce  sedi ment data ( i . e ., 2018 basel i ne data and fu tu re  sediment sampl i ng data 
co l 1ected under 1ong-term moni t o r i  ng) to  eva lua te  na tu ra l recovery.

• Commented [A22]: The work pi an and T a b ie 8 s ta te s  th a t the su rface  sedi ment data w i l l  be used 
to  eva lua te  na tu ra l recovery changes s i nee 2004. Al though a compari son o f  2018 su rfa ce  sedi ment data 
reoccupyi ng 2004 sample 1o ca t i ons (b i ased data) wi th  p rev i ousl y co l 1 ected 2004 samples may i ndi cate 
na tu ra l recovery t re n d s , i t  i s  s t a t i  s t i  c a l ly  in v a l id .  A v a i i d s t a t i  s t i  ca l approach fo r  e v a lu a t i ng MNR fo r  
the Si te  must be based on a compari son o f  unbi ased su rfa ce  sediment data ( i .e ., 2018 b a se li ne data and 
fu tu re  sedi ment sampli ng data co l 1ected under 1 ong-term moni t o r i  ng) to  eva lua te  na tu ra l recovery.

Data E va lu a ti on Secti on 3.3, p . 28 - 29 [Speci f i  c a l l y  re ferenced in  the Agreem ent-In-Pri nci p ie]

• Commented [A40]: Many o f  the work elements described  below represen t r e v is i t in g  the RI/FS and 
w i l l  r e s u lt  in  s i gni f i  cant de lay  in  remedy i mplementati on .

• Commented [A41]: Many o f  the e v a lu a t i on statem ents in  th i s s e c t i on are beyond the scope o f  th i s
phase o f  work and not consi s te n t wi th o r support the ROD’ s data needs o r o b je c t iv e s . Wi thou t usi ng the 
data q u a l it y  o b je c t iv e  process to  f u l f i 11 a speci f i  c data need o f  the ROD’ s deci s i on framework, the 
outcomes o f  these e v a lu a t i ons w i l l  be a n c i11 ary  to  and not di r e c t ly  i n fluence  remedi a l deci s i on maki ng.

• Commented [A42]: The ROD s ta te s  th a t sediment data w i l l  be used to  d e lin e a te  remedy a re a s ; not
f is h  trends and “background 1oad ing” .

• Commented [A43]: RAL curves presented in  the ROD should not be re v is e d .

• Commented [A44]: The proposed pi an i s  not s u f f i  c i ent fo r  reca l cul a t i ng SWACs because not a l 1 o f
the 428 su rfa ce  sedi ment samples are unbi ased .

• Commented [A45]: Fi sh t ra c k i ng re s u lts  should not be used to  r e f i  ne the exten t and segmenti ng 
o f  the r i v e r . The p r i mary o b je c t iv e  fo r  the f i  sh acousti c t ra c k i ng study is  to  e s ta b li sh the home range 
o f  the speci es used in  1ong-term bi o lo g i ca l moni t o r i  ng to  i nform the degree to  whi ch th a t spec ie s  can be 
assoc i ated wi th remedi a l outcomes.

• Commented [A46]: P r i mary purpose fo r  upstream sediment sampli ng i s  to  co l 1e c t samples over t i  me 
to  develop "e q u iv a le n cy "-  determ in ing incom ing load or sediment q u a l it y  th a t would di c ta te  what cleanup 
wi th  na tu ra l recovery cou ld  achi eve . PDI w i l l  not ob ta i n s u f f i  c i ent data to  eva lua te  cu rren t background 
co n ce n tra t io n s .
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• Commented [A47]: D e ta ile d  sampling re s u lts  obta ined fo r  remedial design w i l l  be needed to  
update a c t iv e  remedi a l fo o tp r i n t s . The su rfa ce  and subsurface sediment samples co l 1ected du ri ng the PDI 
w i l l  not be s u f f i  c i ent to  d e f i ne SMAs-but can a ss i s t  in  deve lop i ng the SMA 1o ca t i ons to  be fu r th e r  
d e f i ned through addi t i  onal sampl i ng as pa rt o f  remedi a l d e s ig n .

• Commented [A48]: These ev a lu a tio n s  are not the in te n t  o f  the PD I. Concen tra tions th a t were
estim ated using the FWM should not be re c a lc u la te d . F ish  t is s u e  data can be used to  i nform f is h
advi so r i es but not ca l cu l ate f is h  consumpti on r is k s .

• Commented [A49]: The p r i mary purposes fo r  th i s AOC/SOW are to  co l 1ec t data fo r  Pre-RD SMA
d e li neati on , whi ch w i l l  a ss i s t  w ith  a l 1o ca t i on and to  co l 1 e c t basel i ne data to  es tab l i sh exi s t i  ng s i te
condi t i  ons fo r  long-term moni t o r i  ng. N o tab ly , techno logy  assignments wi th i n SMAs are based on other
i n form ati on components (e .g . e ro s i on/deposi t i  on , s i ope, propel 1er wash) th a t are not en ti r e ly  i nformed by 
Pre-RD SMA d e li nea ti on and b a se li ne sampli ng and more appropri ate fo r  the design phase th a t i s  ou ts i de 
th i s AOC/SOW.

From: E b r ig h t, Stephanie [mai 1 to  :EBRIGHT.STEPHANIE@EPA.GOV]
Sent : F r i day, October 06, 2017 4:59 PM
To : Pe ter Saba <psaba@schn.com<mai1 to  :psaba@schn.com xm ai1 to  :psaba@schn.com>>; Loren R. Dunn 
(LDunn@bdlaw.comcmai1 to  :LDunn@bdlaw.comxmai1 to  :LDunn@bdlaw.com>)
<LDunn@bdl aw. comcmai 1 to  : LDunn@bdl aw. comxmai 1 to  : LDunn@bdl aw. com » ; greg . ch r i s t i  anson
(g reg . ch r i stianson@ m organlew is. comcmai1 to  :g re g . ch ristianson@ m organ lew is. com xm ai1 to  :g re g . christianson@ m or 
g a n lew is . com>)
cg reg . ch r i stianson@morganl e w is . comcmai 1 to  :g re g . christianson@ m organ lew is. com xm ai1 to  :g re g . ch r i stianson@mor 
ganl ewi s . com » ; Karen TRAEGER
(karen .traege r@exte r n a l .t o t a l . comcmai1 to  :karen . traege r@ ex te rna l.t o t a l . com xm ai1 to  :karen . traege r@ ex te rna l. 
t o t a l . com>)
cka ren .traeger@ external . t o t a l . comcmai1 to  :karen .traege r@ ex te rna l.t o t a l . com xm ai1 to  :karen . traege r@ ex te rna l. 
to ta l . com » ; J . W. Ri ng
(JWRi ng@ri ngbenderl aw. comcmai 1 to  : JWRi ng@ri ngbenderl aw. comxmai 1 to  : JWRi ng@ri ngbenderl aw. com>)
<JWRi ng@ri ngbenderl aw. comcmai 1 to  : JWRi ng@ri ngbenderl aw. comxmai 1 to  : JWRi ng@ri ngbenderl aw. com » ; Chri s t i  ne 
L. Hei n (CHein@ri ngbenderlaw.comcmai1 to  :CHein@ri ngbenderlaw .com xm ai1 to  :CHein@ri ngbenderlaw.com>) 
cCHei n@ri ngbenderl aw. comcmai 1 to  : CHei n@ri ngbenderl aw. comxmai 1 to  : CHei n@ri ngbenderl aw. com » ; r i  chard . george 
( r i cha rd .george@pgn.comcmai1 to  : r i  cha rd .george@pgn.com xm ai1 to  : r i ch a rd .george@pgn.com>) 
e r i cha rd . george@pgn. comcmai 1 to  : r i  cha rd . george@pgn. comxmai 1 to  : r i chard . george@pgn. com»
Cc: Sheldrake, Sean
csh e ld ra k e .sean@epa.governai 1 to  :sh e ld ra k e . sean@epa.g o vxm a i1 to  : sh e ld ra k e .sean@ epa.gov»; Grandi n e t t i , Carni 
cGrandi n e t t i . Carni ©epa. governai 1 to  : Grandi n e t t i . Carni @epa. govxm ai 1 to  ¡Grandi n e t t i .Cami@epa.gov»; Opal sk i ,
Dan cOpal sk i . Dan@epa. governai 1 to  : Opal sk i . Dan@epa. govxm ai 1 to  :Opal sk i . Dan@epa.gov» ; Pi rzadeh, Mi chel 1 e 
cP i rzadeh . Mi chel 1 e@epa. governai 1 to  : Pi rzadeh . Mi chel 1 e@epa. govxm ai 1 to  : Pi rzadeh . Mi chel 1 e@ epa.gov» ; Bi 1 b re y , 
Sheryl <Bi 1 b re y . Sheryl@epa. governai 1 to  : Bi 1 b re y . Sheryl @epa. govxm ai 1 to  : Bi 1 brey. Sheryl @epa. g o v »  ; Cora, Lo ri 
cCora. Lo ri ©epa. governai 1 to  : Cora. Lo ri ©epa. govxm ai 1 to  : C o ra . Lori@ epa. g o v »  ; Ingemansen, Dean 
clngemansen.Dean@epa.governai 1 to  :Ingemansen.Dean@epa.g ovxm a i1 to  :Ingemansen.Dean@epa.gov»; Mackey, Cyndy 
cMackey.Cyndy@epa.governai 1 to  : Mackey.Cyndy@epa.g o vxm a i1 to  : Mackey.Cyndy@epa.g o v » ; Nearhood, I enni fe r  
cNearhood .Jenn i fer@epa. governai 1 to  : Nearhood . Jenni fer@epa. govxm ai 1 to  : Nearhood. Jenni fe r@ epa.gov»
Subject : PH b a se li ne sampli ng - EPA comments on d ra f t  WP and SOW

SETTLEMENT COMMUNICATION

Hi a l l ,

Pi ease see a ttached comments from EPA on the Pre-RD Group’ s d ra f t  Work Pi an as w e ll as the SOW.

Thanks,
Stephanie

Stephani e Ebri g h t , A ss i s ta n t Regi onal Counsel 
U.S. Envi ronmental P ro te c t io n  Agency, Regi on 10 
1200 S ix th  Avenue, ORC-113 
S e a tt le ,  WA 98101 
206.553.0774 (phone)
206.553.1762 (fax)

cPHPRD_WP_sentEPA (092217)_EPA comments(100617).pdf> 
cPH-Pre-RD SOW-RLSO_10-6-17.docx>

NOTE: Thi s e-mai 1 i s  from a 1 aw firm , Hoi 1 and & Kni ght LLP ( “H&K” ), and is  i ntended s o le ly  fo r  the use 
o f  the in d iv id u a l( s )  to  whom i t  i s  addressed. I f  you b e li eve you rece ived  th i s e-m ai1 in  e r r o r , pi ease 
n o t ify  the sender im m ediately, d e le te  the e-m ai1 from your computer and do not copy or d is c lo s e  i t  to  
anyone e l s e . I f  you are not an exi s t i  ng c l i ent o f  H&K, do not construe anyth i ng in  th i s e-m ai1 to  make 
you a c l i  ent un less i t  con ta i ns a speci f i  c statement to  th a t e f f e c t  and do not di s c l ose anyth i ng to  H&K 
in  re p ly  th a t you expect i t  to  hoid in  c o n fid e n ce . I f  you p ro p e r ly  rece ived  t h is  e-m ai1 as a c l i e n t , co ­
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counsel o r re ta in ed  expert o f  H&K, you should m ainta in  i t s  con tents in  c o n f idence in  order to  preserve 
the a t to rn e y - c li ent or work product p r iv i  lege th a t  may be avai 1ab le  to  p ro te c t con fi den ti a l i t y .
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