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) """' % 222 THH QLIDDEN COMPANY, A cosromtion,

i Pin *

L PRELIMINARY STATEMENRT.

The record In this case {s voluminous, consisting of 4,398 pages
‘of lestimony and veveral thousand pagos of docnmentary exhlibits,
_but onty & small parl dircctily. invelves this rospondent. Counsel
-." for The Sherwin-Willlams Company, hervalte: called Sherwin, con-

‘tend that the record discloses Bherwin's activities and pricisg poli-
‘cles were different from those of any other respondent and that a
careful and Individual stndy must be made of thoss portions of the
record dealing with 8herwin's practices if the Commlsalon s to bave
bofore i a corroct understanding of what the rocord cootains, and
fails te cootaln, so far as Bherwin {s concernell. We bellove that we
‘com asist thy Commission best by submitting briofs direuted pri-
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narlly (o a detallod presentation of tho portinent facts with a minl.
awm of aupporting argument. Thus, the Commlsalon, having a full
anderstanding of the rocord facts, ‘will know to just what extont
Commission’s Counse), as proponents of an order, bave, or have not,
mat the various burdens, jurlsdictional and other, placed upon them
by the various Acts of Congress here Involved. This approach to the
record should make the Commlisslon’s adjudicatlve burdon, as statod
in Ruls XXV, an easier one. :
"+ Essontially this case involvos o chargo that all of the respond.
ents hareln have ‘entered into and carried ont an lllegal agreement
to fix and malntatn uniform and identical dolivered prices for lead
pigments through the adoption and use of sone pricing syatems
whareby all purchasers in each xon. pay the same dolivered price
‘to all respondonta,
- . Bbearwin has donled that It uses a zons pricing system and
has ‘also denled that any of its pricing practices which may be
similar to those of any of the other respondentis wero adopted by
it an & vroeult of any agroement, dircct or taelt, to do so. The reo-
‘ord will.show thai Sherwin’s pricing eystem, which Is known as a
.ahipplng point system, is vory different from a zone pricing syatom.
‘Bharwin's pricing system, which it bagan using many yoars befoye
-tho-adoption .of & zons systom by any of the otlior respondents,
{12 bullt around its warehouse system under which {t maintalns moro
.than’ Afty warehonses strategically located throughout tho Unlted
- States for the purpose of distributing its paint and other prod-
-vstss, The sale of the lead pigments Involved {n this prooeeding
I;.’!ormar & very lasignificant part of the overall business trans-
/acted by Bherwin through these warchouscs, "Bherwin sete its
. prios on the basis of fres delivery ab all of its Afly.three warehouso
! polats with each eustomer paying the freight cost therefrom to
Lits own. desiination, Under this system it {s imposaible for the
» daliverad oces 1o puarchasers located at all points other than thoss
;!wdﬂabhmkhodwhh. or st a fixed differential from, the
; dalivered coct $o0 purchasers who buy from the other respondents
you s delivered price basis. - This aystem Is very diffsrsnt from
>a:dellvered. price system in that It does roflect the differences in
o8t of dalivery from Sherwin's warebouss points to ths varlous
,;-,pv:damr’- respective locutions and {n that purchasers located at,
7 or, pear, ibe warsbouse points do olialn the benefit thereof.
“#4 4. Farther, iBe reoord will show that Sherwin s in a differont
s+-position. from any. otber respondent herein duo to the fast that
-f,fq l%nch mmpl;oturln‘ plant is Jocatod {n the same city whore other
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respondents have plants. 8o, Bherwin has no territory whatever
whers it has a freight advantage over the other respondsats. In
all the provious cases involving zone, basing point and freight equali-
ration systems dosided by tho Commission and the Courlr each
of tho respoudonts had some torritory surrounding its plant where
it had a froight advantage which it refraincd from utilising in
raturn for tho reciprocal forbearance of tho other respondents in
thelr reapooilve frolght nadvantage torritories. Under such eir-
cumstun-os tho Commission Inferrud the existonco of an agresment
fromn such mutual forbearance. Ilere the Commission is confronted,
30 far as Slierwin Is concerncd, with an entircly differeut situation.
Bhierwin lias no torritorial advantage giviug it a loverage which
it could use on tho other respondents. The Commisalon has no
basis for indulging in any inference, as to Sherwlin, such as °
the one nbove deseribed. Tho Commission shouldl bo aware, at the
outset, that this industry has fower :.roducing units and a higher
degres of concentration in the two lesders, National mud Eagle,
than any industry agsinst which the Commisslon has proceeded .
horetoforo. One respondont has given up the lead plgnient bual.
ness sinca this proceeding began and sold 1ta plant to Eagle which ;
is tho second largest producor. Bherwin's position is already pre--'
carlous duo to tho small volume of its lead pigment business
Any action which the Commission might conslder taking heroin ¢
will havo (o bo predicated upon tho pruposition that the publio la.
terent will bo sorved best thereby. The Congresslonal mandate from
which its right to proceed in this cass ariscs requires the Commisaion .

- to ecnaider and dotornitne what action iy In the publis Interesl. Obvi-

oualy this requirement rofors to public Interost in ita broad senso and

{ncludes conslderntion of tho impact upon the publie genorally, as well -
as upon tho respondonts, of any corrective actich wiilth might be

contemplated. Tho final and 1ota) effect of an order may produce, :
under some elircumstances, results which erests new sitoations of
much greater potential injury, from the standpolnt of the overall
publie intorest, than any which might arise from the mcts .
complained of. 1f tho Commission should lssne an order against *
Sierwin, It probably will be driven out of the indastry with the reeult
that thers will ba an evon greater concentratioa in the hands of two or
three producers. If tbe Commissivn sbonld lssze aa order which re-
qulres, 1o effect, that all manufactorers opeisteon a mill price basts
thon the Commisaion will hand over to sowe respondents large geo-
graplilcal soctiona of the country as thelr exclusive territorios and
take away from Sherwin the right and the ability to compote and sell
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" in any portlon of the United States excepl tho relatively small terrl.
. tory in which Chicago Lias a frolght advantage. Even thers it will be
. eompating with producers who also have exclnslve territories. We
.-ocontend (hat the public interest doos not require such actlon; and,
. under the situatlon here prevalling, does not warrant it and will not
_-.bo served best thoreby. The record will also show there has been a
- complste fallure of proof insofar as the charges of the Amended
., Complaint apply to Bherwin,

“7 'We will develop theso various points by presenting a dotalled
- statomant, supporiod by adequate citations, as to just whal the
*" record showa conccrning Shorwin's activities, What SBherwin did,
“and d!d rot do, are the only criteria as to what action shounld be
" taken relative to {t. We contend that the record s devold of sub-
. ~'slantiz] evidonce that Sherwin followed the pricing practices of the
+" other respondents or that Sherwin unlawfully discriminated in price
¢ batwoen eompeting customers to the injury of any of them, o1 of any
~-of thelr respostive customors, or t3 the injury of any of its own
“'competitors. Wae propose to show that as direclly and plalnly as

IL PLEADINGS.
K , .4k Boope of Gount I of Amendad Complaint, )
Vi3 v Paragraph Baven of Count I of the Amended Complaint (Bab-
paragraph B) sets forth in genoral tarms ths activitles which were
-allegedly pursued through cooperation, combination and conspliracy
wd "klch ocnstitute the basls of the cbargos in Count I, Fara.
ry-grapis Eight and Nine specify the detalled procedures which were
;v:rdlocrily used in carrylng ont certain of those activities, particu.
1,;larly those generally deseribed in Items 1, 2, 5 and 6 of Bnbpera.

;' gragh B of Paragraph Beven. Paragraph Ten of Connt I charges ‘

i that the scts specified In Yoragraphs Eight and Nine wers utifised
: +/In furtbarancs of an alleged effort to match prices of all reapond-
:« ents at all destinations which effort Is described In Item 2 in Saob-
iparagraph‘'B of Paragraph Seven.

Z;f.‘of-Oonnt I detall the alloged effeots of such practices and avor
;.:;-uut woch practloss violsls Scotlon B of the Fedoral Trade Com.
:-mlsslon Lot. All of the foregolng paragraphs are ooncernod only
i,_.'z_wihtlhduﬂvitlu ‘luoi‘:rd!:’l l;;ur;::d under a common plan of sotion
Viw was consplira charaster. Theyaren
) mdividoat y ot conoerned witk
Cog .3 e

’
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The romalning paragraphs .

Bhorwin takes asbarp issue with the contentlion stated ln tha
1ast five lincs of tho first paragraph of that portion of the Cow-
misslon's brief entitled **The Pleadings' wherein counsel have sab-
stantially enlarged thelr provious contentions A t5 the scope of
the chargoes in Count 1 of tho Amended Con:plaint by urging—

s1ghiat easl of tho respondents individually has violated the

law by engaging In and continuing unfalr, oppressive, and dls-

erﬁmiru'o? acts, methods, and practices In the sale of lesd
o

plgments for the purpose of supprossing and restraining eom-
petition *?

Bueh enlargement, §f now permitted, will place an unfalr burden
on the rospondeonts by subjecting them to the threat of an order
to ccase and dosist from Individual action along certaln lnea
without regard to whatber such action arises from & plannsd common .
courss of astion or produces an idetical result. In the proceoding
against the Rigld Stecl Condult Assoclation (Docket 4453) simultane.. .
ous, but individua), action was attacked as & violation of the Federal .
Trade Comrilsalon Act and was litigated (Count II) but thers is no ¢
similar count In the complaint herein and the iseue Is not raised :
In the pleadings. The only charge with rospect to Individual ae- |
tion in this case arisos under Count II which oharges each re- ~
spondent with violation of Bec. 3(a) of the Clayton Act, as amended. *
An enlargement of the acope of Count I, in the manner atlempled, .
{s not authorized under either the Administrative Procedure Ast '
or the Fedoral Trade Commlssion Act and violates the Fifth Amend. !
ment to the Constitation. : ;
Commlsslon's Counsal did not make thieir present contention in
thelr proposed findings. Such proposed findings contaln three sec-
tions devoted to the charges under Count L 'There is no referencs }
to any claimed unlawful individeal activity elther tn those sections -
or in that portion of Bection VII devoted to allsged viclations of
the Feders! Trade Commissica Act. Bimilarly, when argumests in |
support of proposed findings wers made before the Examiner, t!ny\;
did not urge such ocontentlon In outlining the scope of the order 3
rocommended (Tr, 4250-42531), Thir contention appears for the first ©
timo in tholr proposcd order (Bection 1T, page 8). H
The Tuial Rzaminer did not consider that tha plesdings Talse |
such lssue. The pertinent portions of Scction II of the Trial Exam. 1
jner's Recommended Declalon (pages 3-8) cloarly demonstrate that ;
the Examiner consldered Count I as involving only cooperative so-
tivities and the order recommended by him contained no prokidbl.
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; .
;. tion simllar to the one proposed Ly Counsel for the Comminslon
%+ (Bx. Rea. Dec. pages 96-08, inel.).
** While Commisaion’s Counndl took axeeption to the Examiner's
‘fallure 1o inclade sush contontion as an issuo under Count I {Com,

.1 Exa. I), they took no spoecifie axeoption to Liis oxclusion of Scetion }

v JL of the Order recommendod by them. In viow of this state of !
#3:the record, we urge that it woull bo unlawful for the roxpondents .
L+ o be forced to delend the proposition now urged that sach .
Jiirespondent has violated the Federsl Trade Commisston Act by :
' engaging individnally {n the acts and practices charged in Count C

L'« Bea also Beotlon VIII horoof. !

-B, Afirmative Defensas Ralsed in Sherwin's Answsr. !

L. Complaint through afirmative matter sot ont in ita threo apecial
ofentses. (Bberwin’s Anawor.)

.n:0ne special dofonse In that Hherwin’s position in the lend pig-
¥.ments industry ls so amall and precarions, undor the clreumatancos
37 prevalling, as to preclude any of its activition from having any dotrl.
sumental competitive offeot which would not come undor the de minimus
;5. rale, - There can be no dispute that Bhorwin was by far the amalleat
++ producer In the industry, A full discunslon of this polnt ts sot out
« in Paragraph G of Section VI bereof. i
1t ... Another special dofonse Is to the effect that any priclng nystem
i, for standardized products which results, trrespective of the reapec-
i-ive purehaser’s distance from (hie sollor’s factory, or of the rela-
% tive location of (Lo seller’s factory and the factories of lta competl-
.+ tors, of of other compotitive faclors, In a uniform not relurn on .
i+.all sales, bas the necessary tondency to croate torritosfal apheros '
{"of masopoly for some manufaclurers within which sphores they 1
\i-can set or detarmine, within broad limits, tho price st which thoy !
Iyare able to sall and still provent any compotitor hiaving u frotxht

zsdisadvanisge from competing in such torritory and alsa to ulti- ’
i mately: eliminate the smaller manufacturors, such as Slierwin, and !
4 thersby to substantially Jesson, hinder, restriot and suppress com-
» patition and. to create and encourage monopolles. A full iiscus-

'*alon of thls paint is sat out in Paragraph G of Beetion VI Liercof. !
11 *‘The third special defunse raises a point of law concerning the

" dofinition to ba glven to the word “price' in applylng See, 2(n)
3\og‘m.‘0hrlon Ast, as amended,
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III. PROCEEDINGS BEFORE TRIAL EXAMINER.
A, Exnepiions to and Appeals ¥rom Rulings,
By agroement of Counsel (Tr, 40734074) whilch was approved

by tho Commisslon (Order of November 18, 1047) exceptions to

and appoals from rulings of the Trial Examlnor are to be submitted
simultancously with the briefs herein. Sherwin's appeals from
such rulings will bo filed simultaneously with this brief.

B, Ths Trisl Exsminm’s Recommmndad Declalon.
Sherwin sgroes with the Examiner’s Rocommended Deolslon

. insofar as tho Examluer found that Shiarwin did uss a shlpplng point *

systom, rathor than a zono system (Ex. ReosDeapar, 44, p. 19;
par. 8¢5, p. 30 and par. 7a3, p. 39), but objects and excepts to ths .
Examinor’s concluslon, in the face of such findings, that all respon- :
dents conspired and agreod to adopt uniform prices and an identical §
zone system. Sherwin also agrees with the Examiner's BRecom-
mondod Declaion Insclar as the Examiner found that, under the facts
hore, the charge of a flat uniform price within a particular xone did }
not violato the Clayton Act as amended by the Robinson Patman Act
for tho reasona tLat there was no discriinination in price and no ln. ;
Jury to or lomoning of compotition (Ex, Rea. Doc. par. 10 g, p. 863 ;
par. 13e, p. 88.60). Fuoribor, 8horwin agreos with the finding that '
the whito lead quantity discounts, the container ditferentials and the
rod lead quality differentials were not dissriminatory and bad no,
adverse effect on compotition {Ex. Ree. Dee. par. 10-1, par, 10-k, par, .‘
10, par. 11.4). H
Bhorwin objoets to and disagrees with the Examiner’sa Recom-
mended Declalon fn cerlain othsr respects, asd, pursuant Lo RBale ©
XX111, bas filed Its exceptions to such specifie findinge and eon- .
cluslons, Some are predleated upon the proposition that the !
sxaminer did not conform to the requiroments of Rule XXIT. l(.uy,'.k
liowover, aro basod on the fact tbat the Examinsr srroneonsly re-
ported tho status of the record with respect to uncontradicted tes. |
timony. It is requested that cach of these oxcaptions be evaluated !
befors any cuaclusions are resched 2s to what Bherwin dld or &id ;
not do. A supplemenial statamont of the basis for some of such ex-. -
coptiona appeurs as Appendix I horeto, . .
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- IV. BAOKGROUND OY PARTIES AND THY INDUSTRY
¥ NVOLVED,

Y. ..  Bherwin objects to that portion of tho Commission's brief en.
1. titled *Background of Partics and tho Indusiry Involved®, in the
'l’ . .- following particolars:

i

1. It is not revealed that sulphato white load s used inter.
". changeably and competitively with carbonato whito lesd by Faylo

(T, 8344-3353); that when Eugle's production of sulphate is added
" to its production of carbonatoe, its position in tho Industry moro noarly

approaches Natlonal’s poaltion than originally indicated in the early
stagea of the proceedings and that, as a conasquonce thoreof, Sher.
Y.+ . win’s percentage position in white lead production and sale s even
4 . Jowser than was originally Indicated.

o 8, In deseriblng Shorwin’s distribution of lead pigments the
. statomont {s tnade that such distribution is *‘throughout the coun-
ot try'  Actually Shorwin does not sell dry rod lead or lithargo
:es" on the Paciis Coast (Tr., 1314, Tr, 2068). Its salos of lithargo
4,5 are confined slmost antirely to points in tho Clleago area with a
, “fow isolated shipments to Kontucky and Oblo (Tr, 2066).

.+ & Bherwin objects to relerence to is aales of lead pigments
through its wholly owned retall storen. Sherwin's sales in its own
- retall atores originate, and are completed, within the confines of a
" single state and are purely intrastate sales. While the Examiner
4 -obvicusly misconstrued the extent of the Andings of fact (Sher-

1> win’s Propossd Findings, Par. 8) and the Conelusion of Law (1)
£ ‘proposed by Sherwin covosrning Its retall atoro eales be did ac-
¢+ < fuelly grant the findiog and the concluafon of law to the extent

. requarted, As 1o these proposals the Fxaminer rulod ¢ Paragraph
/1" 8 {Sherwin's Proposed Fiudings of Fact) is allowed excopt ns to

- The record shows that 8lorwin sold interstate,’ and “Paragraph
§.. 1 (Bberwin’s Propossd Conelusions of Law) fe allowed as applying
£+ .to & large portion of its businass but not to all, but the evidenco
- - is sufficlent to show that Bherwin is in comunorce as dofined and ls
. therefore subjoct fo tho Acts specified’”. No olaim was evor made
. that Sherwin was not enguged in intorstalo commerco an to some
.-, types of sales. It wax only contended that the salos in Sherwln’s ro-
£ - tall atorea wera {ntrastato transactions and, for that rcason, not sub.
- Joot to the Commission’s jurisdistion. That contention is proper and

ag e/ K AR B ot

_é_;.; .the term ‘negligible’ and as to all transactions belng intraststo.
%

0

should be sustained. (Fed. Trade Com, v. Bunis Bros, 312 U, 8.
349,) Assumling, but not conceding, that an order to cease and
desist s to Lo [ssucd against Sherwin, {t {s perfectly obvious that

auch ordar should specifically exompt transactions growing out of
8harwin’s rotall atore oporations. )

4. It is stated that Shorwin accounts for 5% or 6% of tha.
total shipmoents. Tlls statoment appliss only to earbonate whits
lead-In-cil and not to any of the other produsts (Tr. 1351.1233),
When aulplato Is taken into sccount Blherwin's porcentsage is even
lower. I'ar many years fta dry carbonste and lithrage shipmanta’
to custoriers ropresented less than 1%, reapeotively, of total in-
dustry shipmonts while its red load, dry and in o}, shipments to
customers were ‘‘practically nli'* (Tr. 1331.1332). ,

V. The Isaues.

For brovity 8herwin adopta tho statements by Counsel for;
Nationnl Lead Company as to the Issucs mstually involved In the
proceeding, but calls attentlon to Itom G in Sectlon VI of ths C-om-,
mission’s bricf which [nvolves the same propotition as is raised "
{n the lait five lines of the firat paragraph of Boction IX thareof !
aud which {s disposed of in Paragraph A of Section XI and in 8¢o- |
tion VIIX boreof. i -h

V1. STATEMENT OF FAOTS-—-OOUNT L
A, Preliminary Statement

Count I raises the basio lasus of whether thers was an agros- .
ment among and botween all of the respondents to follow s plannad;
common course of action through the adoption and malstenance of
©a fixed plan or formuls of quoting dellvered prices according to:
zones or territories, and in support thereof ® * © agreed terms
and conditions of aala by which compotition has besn reduced, onl-<
lified and climlnated’ (Com. Briel, pages G and 7). Commission’s !
Counsol concodo (Com. Drief, page 16) that the record reflects no
actonl agroomont whoroby each of the ruspondents undertook hu
agreo with each of the others to malatain the sone system, the:
sgeney plan or the othar trada practices. lnvolved. They contand,’
howaver, that whon the rospondeuts, and others not partiss berets, )

i
.
v

ware bolding vorlous mootings in 1033 and 1934.¢or the purposa ! -

of formulsling an N, R, A, Code for the indusiry the mpqn.&mui-
discussed and almuliancously sdopted and subsequeatly followsd
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the practices specificd in Subparagraph B of Paragraph Seven
and in Paragraph Eight and Nine of Count I and that such simul-
taneous sstion was cquivalent to and constituted the agreement
charged in Paragraph Bix of Count I. (Com. Bris{, pags 18; Com.
Proposed Findings, See. III, pages 13-28).

B. Bherwin's Participation in Lead Industriss Assoclation and the
Mootings Held Under Its SBponsorship in 1933.1934.

Other reapondents will present full statements relativo to the
nature and scopo of the activities of tho respondents durlng the
N. B. A. Codo perfod and the legal offect thereof. In order to
minimize ropatition, we adopt such factual statements and support-
ing arguments.

Throughout the Commlssion’s briof the theme is that the re-
spondenta held those meotings for tho ostensible purpose of druft-
ing & codo for the industry undor N. R, A, but actually and unlaw-
“fully *‘treatod this opportunity of drafting a code as onc o! com-

“pletely ovarbauling, cooporatively and by sgrecment and under-
standing, all of the trade practices In tho industry’’ (Com. Brief,
page 11). Unguestionably there was discussion of the agoney plan

-and zones and the Codo, as finally approved, did not Includo pro-
vialons relative to those subjects or to somos othors that wore dis-
oussed. Buch disoussion, howsver, affords no basis for the olalm

‘that all of the respondonts, despite the eliminaticn of such provi.

-slons from the Cods after discussion, agreed to adopt and main.

taln various trads practicss ontside the scope of the Code, Of
courss, the N, B. A. legislation was later luvalidated by the Buprems
Court but st the timae theso meotings were bold N. B. A, was the

“law of the land. To tho oxtent trado practices were incorporated

in & ood2 which was approved by the N. R. A. Adulnistrator,
somo relief from the threat of prosecution under the Antitrust laws

“was afforded. Thero was no reason for sliminsting these practicss

- from the Code If they wers to bo made tho subjost of some other

agresnent. In fact, thero was uvory roason for including them
in the Code it all werse in agreoment. At the very least a color of

s logulity would have boon obtained.

‘1. - 18 is apparent from the minutes of the mestings that there

. ¢ 'was not complete agreement by all as to ths agenoy plan or as Lo
: sowa other matters discusssd. Woe contend that this lack of agroe.

ment, rather than & desire to accormplish illegal acts by secrot

i agresmants, was the cacse for the omlssion, Throughout the meot.

- ngs the membors evidenced evory intent to do only what could be

L’%ﬁ.’;.‘f..:-f‘.,-xyl-u.t.r-“* ol N RARDCN
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done legally. The Uniform DBases of Salo which later becams
*Schedule A*' and which Includod imany of the practicos hers cbal-
fonged was ‘‘rubmitte] to N. R. A, subject to approval of its le-
gallty* {CX B34B). '

Conunission’s Counsol contend that thero was agreoment by all
to adopt and follow the terms and conditions of sale set forth
thoroln irreapoctive of tho Codo. How can that ocontention
bo sound when tho record shows that the industry obtained at least
two extensions for tho effective dato of Bchedule A (CX 8070, CX
H07TA-M) and falls to show that [t ever became an effective part
of the Code! What possible reason could be members of ths in.
dustry have for obtalning thess extanslons if they had actually
zgreed to adopt and follow the standard terms and conditions of
sale {ncluded in Echedule A? The questions answer themssives.
1t would have been ridiculous, when the inclusion of thess provi-
slons In the Code would have afforded at least a measure of im.
runity, for roapondents to petition for and obtain the exemplions
if they actunlly plannad, as & group, to adopt and follow euch pro-
vislons. There was no such sgresment outalds of the Cods nago-
tistions and there is no evidatuos of the exlstence of any such agres-
meat.

Logn! mdvico wan reqgaosted an to whethior the Uniform Bases
of Sale (Schedule A) could bo lustalled by agreement befors final
adoption and approval of the Oods. A recommendation was made
that the procedure should not Le undertaken but that one member
could adopt it amd then tho others could voluntarily follow it if
It wan o tholr Lest Imdividual tuterest to do so (CX 522B). Thls
wan fn Oglober 1033, Tho Codo was approved on May 24, 1934
{CX 809). Thers was no legal advice that sucax were
not ones which conld properly be included in the Code It was
only recommsnded that there shonld be no sdoption tharest prior
to the approval of the Oode by the Government {OX 8622B). Theang-
gostion for voluntary action was obvlously intended as & termporary
oxpedioney until the Code was approved. It was approved and the In.
cluvion of Bchiadulo A was alsd approved. Yat for six montha ormore

theroafter the Industry was active in preventing Bchodule A from

becoming efMective. If thers was any real and continuling deaire on

the part of all to follow the provisions theroof then certainly no effort *

would biave boon made to delay the effectivences thareof under the
protoction of the N. . A. Code. The truth of the matler s thare
was Bo such agreemont by all. )
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We do not question the right of the Commission to draw in.
ferences but wa contend that the Commission, in drawihg Infer.

. enoes, must follow the principles announced by thbe courts, We
call attantion to the declalon of thae Circult Court of Appeals (3rd)

In the case of J. D. Lippincoli v, ¥, T. C., (137 ¥’ 20d 650) wherein
the conrt bold: -

‘*Evidonce which ix entirely clrcumstantial and whlch cqually
supports eithar of two opposed or Inconsistent infercnces can-
not of Itsell ba deemed to furnivh subatantial support for one
of such Inferences to the exclusion of the otlier. Sco Pewnsyl

.- vamia Rallroad Co. v. Chambe: in, 288 U, 8. 333, 339, and cases
., there cited. In connection with findings of an administrative
“ body, it was sald {n Appalachian Electric Power Co. v. National

i -+ "Labor Relations Board, 93 I, (2d) 083, 083 (C. C, A. 4), that
“.. 1 evidence *which gives equal support lo Inconsistent inforonces®
[ is not sgbetantial. Boee also Natiowal Labor Relations Board
S ;) ?"nn BAipbuilding & Dry Dack Co., 135 F. (21) 16 (C. O. A.

¢+ When that principle Is applied to the facls bereln, there is no
.. ' proper baals for an inference that the mootlings served as a cloak
. tu.t the adopticn of illegul activitios and agreemonta.
"+~ Bberwin bas been a member of LIA since its Incoption in 1028
_ (CX 458 A-X, Tr. 996, 1010), but has never been represented on
its board of diroctors or ils execotlve commities {CX 499 A-H,
;. Tr. 1011), Sherwin was not represented at the first meoting of the
¥ Lead Plgments Divislon of LIA held on July 20, 1933, where there
r was ©a dizcasalon of sultable trade practices to lacorporate in &
<  supplemontal eode for the Lead Plgments Division" (CX 799).
.. Immediately aller this fArst meetlng represontatives of all pro-
% duoers, including some who sro not respondants hereln, were noti-
" flad “Will you kindly supply the Committoe * * * with thoso itoms
that might properly be discussed at the meeting on August 8 with
respect to & supplemeatary codo of fair compatition’ (CX 508D).
v, Bherwin was represented, ns were other concorus not respundents
_ boreln, at subsequent moetings of suboommitiaes of the Load Plg.
ments Divislon of LIA (CX 601 A.D, 502 A.Q, 804 AB, 605 AB,
800 A-C, 801 AR, 803, 805, Tr, 1330), but there is no ovidenco that
. Bhorwin’s representative did anything other than attend wuch meet-
© - Ings and writs one letter merely stating approval of tha second
" draft of the code (CX 615 ), Wae do not propose ts discuss hore
the agonoy plan but tho rocord is

clear that Bhorwin openly o
M it when It was discussod and did not aver adopt ltP:CJ’E 5&-
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E, 712 A, Tr. 3701), There was much correlpoddance between
the representatives of all othrr respondents eoncerning the varions
matters dlscaascd ot the meetings, such ax zonlng, the agoncy plan
and toerms and conditiona of sale, but thero is no testimony that
Sherwin participated therein. All activities of those committees
cesscd in 1935 after the declsion of the Supremo Court in the Bchach-
ter caso (Tr. 998),

Tho white lead group of LIA Lecame activo again in the lats
1930°%a [n promotional work to stimutato the use of white lead (Tr.
g98), bat Bherwin was not represented (CX 500 B). There is no
evidenco that any representative of Sucrwin over took any part
in any activity of thia Conimitico or of tho Assoclation subsequent
to May 1033 or attendod its weetinge theroaftor (Tr. 1330).

Bo far as the rocord discloscs the only contact waich Sherwin
has maintainod with LIA sinco 1935 is the fliug of monikly reporte
showing its volumo of sales, production and stocks on band (T'r.
1330) and tle receipt of a composite report, such as CX 670, from
the Asnsociation which containa merely a comblned total figure
for cach presduct category without rovealing in any manner indl.
viilual producer’s ahipients, production or atocks on band (Tr.
1330-1331, 2101, 2188-2100). Tho Associatlon reports are also fur-
nished to various departments of the U. B. Govornment, such as
the Department of Justice, Federal Trado Commlission, Bureau of
Miunes, Qeological Survey, U, 8. Tarlff Commission and Burean of
Foreign and Domestic Coimnmerce (Tr. £168), Sherwin has never
filed ofthar current or historical price Information or stalsments ax
to lts torms and ronditions of sale with LIA before, during or
subsoquen. to N, R. A. (Tr. 2162, 2188). The Trlal Examiner’s
Recommendait Decislon confirms the foregoing atatemonts (Ex. Bea,
Dec. I'ar. 3aG). Commission's Counsel bas conceded that price
filing 1s not an lesuo In the cane (Tr. 2163). Even though Bberwin
can detormine its own percentago pusition in the lodustry by using
the LIA reports, {Tr, 1331) thare is Bo evidonoo that Sberwin is
theroby furnishied with Information which It could unlawfally use
in caleulaling, determining and anoouncing Its quolatlons.

Tha foregoing constitutes & full Tecital of all the evidence oon.
cerning Bherwin's partlcipstion in the 1933-1934 meotings hald
under the sponsorship of LIA and {ts relationahip to LIA from its
Inception to the pressnt date. The charges in Items 3 and 4 of
Babparagraph B of Paragraph Saven of Count I cannol be sus-
tainod 83 to Huerwin on the basis of szch evidenos,

pawyy butaq

juawnoop ay3 jo Ayend

Ay 0} anp &1 3¢ ‘astjou




14

0. Bherwin's Piicing Plan Yor Keg Products.

.. 'The Amended Complaint charges that the respondents have
adopted and malntalned (1) a delivered price system which preo.
venta reflection of any differonces in the cost of delivery from
the respective places of manufacture of respondent producoers to
"the respective locations of purchasers and (2) a zone systoin wherchy

. price offera to all purchasers of a class throughout any ono of
soch sonos, regardless of location and the differences in freight
rales from shiping point to dostination, are matched, except that
by prearrangement ard undorstanding fhe offors made by Qlidden,
Bherwin and International are permitled, in some (nstances, to be
made and maintained at fixod differentials below the matched offora
_of National and Eagle (Items 1 and 2, Bubparagraph B, Paragraph
8«ven, Count I).

..+ Any realistio approach to whother illogal agreersents relative

. to pricing plans were entored fnlo and subsoquently pursued and
" {o whother any particular concern participated In and bocamo a
.beneficiary of such illegal agreemonts must be predicated primarily

* upon (1) the extent to whick tle particular concern’s pricing plan
conforms to the pricing plan allegedly agreed upon and activated,

"+ and. (2) upan the particular concorn’s compalitive abllity to pur-

558 aBy insonsistent course of action.

1. Lass than carload shipments—F. 0. B. skipplng pelnt.
v o, Description of Sherwin's 8Mpping Doint System,

.." While Bborwin fu ono of tho largest manufactorers of mixed
_palnt, It fs by far tho smallest producer of the products involved
o', here (T, 1331.1332), Its sole plant for the production of load
.+ plgmants ts located fn Clieagoe (‘Ir. 1313, 3746). IL has a number
-~of warsbouses st strategically located major oitlos throughout the
United Btalos from which It fills ita less than carload roquirdraents
- of paint and lead pigments (Tr, 3754-375G). Loss than car lot
ordozs ascount for about D0% of Shorwin's lead pigmant buai.
, bees. In Beplombor 1930 there wore 53 such cltion which nro hera.
© after called shlpping pointa though they aro warcliouss poiuts in
ovary sanse of the word (sco Appendix II for map showing loca.
, Hon of thoso citlas) (CX 602 %21, RX 108 A-lf, Tr. 3766).

o of Bharwin’s ten distriot ofoes prints prico cards for
uee in such district and the only authorlzoed f, o. b, shipping potniy
for auch district are named thereon (OX 62 221, Tr, 3702, 370:).
- It Is axpressly stated that the prices quoted are £, o. b, tho named

16

citles {OX 662 721). With osrtain oxcaptions hareinafter moted,
Bherwin ships all less than carload shipments from the shipping
point nearest the purchaser on a freight collect bas!s or the freight
{s prepaid and added to the lnvoles. (Tr. 3764-3788, 3759, 8838.
3838, 3840-3830, 3853, and 4103-4108). This policy applies squally
to white load (dry snd In of), red lead (dry and in olt) and
¥itharge whon shippod in less than carload shipments (Tr. 3748).
This method was nssd by Bherwin prior 1o the first mestings ia
the summer of 1538 (OX 662WV) and has besn used by Bhaerwin for
tweanty-five years (Tr. 1812, 1316-1317, 3695). Thare i3 no evidanoe
to ths contrary.

As o this system the Examiner found */Sherwia sold f. o. b
various shipping points in tho par zone and elsewhers * * *
(Ex. Ree. Dec. par. 44, p. 19)1 *To make accurats ocomparisons
as to purchaser’s costs, suall frolght coats from * * © Bherwina
shipping polints to each destination would have to be ascertained
and added to thelr lower gquotations and these would bs different
for each locatlon® (Ex. Rea Doe. par. 5c5, p. 30) and *'Bherwin
departed from the zoning method by quoting £. o, b. varlous ahip-
ping and equalisation points to many customers * * *" (Ex. Rea
Dec., par. 7a3, p. 39),

In tbe first paragraph on page 43 of their brief, Commission’s
Counsal adroitly Intimate that tho Examiner found that Share
win was nol uaing the shipping point system as repressnted yet
thaey took exception to each of the above quoted findings (Com. Ex.
VII). B89, they cannot be under such misspprebension.

b, 1 Sherswin’e Shipping Point System Different From Natlonal's
OWd Fres Delivery and Equalization Poind System?

In thoir proposed findlogs Commission’s Counsel state that
Bherwin contonds ** * ® the prosent mathod is cus-ef free de-
livery and equalization polnts as previously utilized in the indus-
try prior to the conspiracy®’ (p. 32), sand n thelr brief that *'Sher-
win ie urging the uniquo theory that ® © © its present metbod

of uelling ia very much like tho old *diffarontial® polat systara’’ (p.

45). Thasa two statementa do pot correcily state Sherwin's oon.
teation. Sherwin's only free delivery points are (1) thoso 50 odd
clties where it maintains warshovses and can make delivery sither
by ita own trucks or locul eartago (Tr. 3708, 3768, 3178) 1 (2) those
wix citles (Warbington, D. O, Gadadon, Alabams, Pensacols, Flor

ida, San Diegu, Californis, Chaitazoogs, Tennessse, and Salem,’
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Oregon) which S8herwin has plnzed on an I. o, b. basls (Tr. 3757.
3788, 3802-3855, CX 782 F'), bul which aro not shipping points for
othor cities (Tr, 3759) and (3) those suburbs and cnvirons of the
oitles Included In (1) and (2) (Tr, 3768-3760, 3836-3838). Sler.
win's froe delivery points are directly related to tho locatlon of
its warshouss stocks and Its frolght equalixation involves mot a
system of points but only occasional equalization against its own
normal sbipping polut for Individual customors when auch point
is unable to ship. The rocord doos not ahow that Shorwin Las
ovor had any oqualization polnts. In rarc cases, because pf lnek
of stock, a shipment may not actually move from the nearest ship.
ping point (Tr. 3769). In such cases the freight Is adjusted and
oqualized betweon the points involved with tho customor paying
no more than if (ha shipment had come from bis normal shipping
polnt (Tr. 3780, 3767-3768, 3839). This equallaation is not predi.
cated upon any oompetitive situation (Tr. 3700) and is not based
upon any predetormiued List of citles. It arises only in individual
situstions and is readily distingunished from the so-called freight
equalization involved in the recant cases decided by the Ofrcuit
Court of Appeals for the Beventh Olrcuit: Uniled States Malaters
Aasociation, et al. v, Federal Trade Commission, 152 F..(2ua:d), 161;
The ‘Alilk and Ice Cream Can Institute, el al., v. Federal Trade Com-
mission, 152 F. (2nd), 418, and Triangle Conduit & Cable Co., Ine.
Y Pederal Trade Commission, 168 F. (20d) 175,
- +. For many yoars prior to 1033 National maintained a doliv.
ery and equalization point aystem which In illustrated by CX 659
C-P. Tlere wore approximately six hundred such points In the
.. forty slates cast of tho Rocky Mountains, Whon deliveries were
mado to othcr towns the frolght was oqualized with tho noarest
.equalization point (OX 650 N). We do not know how National
.« made its solestions as to which oltles were to be designated, but it
. 1s patent that the solostion was not made on tho basis of actual
locatlon of its warohiouso stocks and aetual shipping points. The
system used by Eagle beforo 1033 was also based on delivery
and oqualisation poluts which lad no relation to tho location
of.its warehouss stocks or actual shipping points.
There can be no doudt dut that pricr to 1933 Bherwin used,
and now usee, 413 own shipping point system and that sueh system

differs from the dellvery polnt and squalisat!
used by M and Tag on systams formerly
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¢, Is Sherwin's Shipping Point System Diffcrent From the Zons
System Used by Naliowal and Eagle Kince 1933}

Tho systemns are different and produco difforent results, Under
a zono aysicin purchasers at ovory point within tha xone recclve
tho samo priec, and also the mamo tolal cost, from & seller
using such systom, (Ex. Ree. Dee. par, 4a, po 1418), The map
appearing in Paragraph Elght of Count I of the Amonded Com-
piaint reveals thiat the zonés are large in area and cach covers a
number of atates. In the par zone (Wisconsin, Illincjs, Indlans,
Olto, Kontucky, West Virginla, Maryland, Delaware, Ponnayl.
vanin, Now York, New Jorsey and all the New England states)
Sherwin has only 21 shipping points; in the ono-elghth cent zone
{Virginla, Minnesota, Iowa and Missourl), it Las five; In the
ono-quarter cent zono (Toutcssco, Nebraska, Kansas, North Dakota
and Bouth Dakota), it Las three; in the threc-eighths ceat zone
{North Carolina, 8outh Carolina, Georgia, Florida, Alabama, Mis-
alsalppl, Loulsiana and Arkansas) §t has olght; In the one-half
cont zone (Oklahoma, Colorado and Wynming) it haas three; in tho
throe-quarter cont zono (Toxas) it has five; and in the one cent
zono {Now Moxico) it haa none, In the olght Pacifie Coast States
(Orogon, Washingion, Californla, Arizona, Novada, Utah, Idaho
amd Montana), whieh aro in soveral wones according to the com-
plaint, it has cight shipplug points (CX 662 221, RX 188 A-H,
Tr. 3780, 3850; Appendix 11 horeof). )

Sliorwin's reason for locating ita shipping points in thess citles
is obvious. In cach of tho twelve most donsely populated states
whore thoro is great dealer and industria) demand for its paint
products it Linn located fron two to five warehouses from which
it dlatributes its produets. In most other states it has located only
one and In elovon states it has located none, The Jooation of these
warshouses was dictated solely by the dlstribution problem in Bhar.
win's major line—the sale of ready mixed paint.

Commisalon®s Counsel contend that Sherwin’s buolletins such
as CX 662 ST actually lst Bhorwin's shipping points and that its
shipping points are not limited to the 53 olties previously named.
Tha only diffienlty {s thore is no evidence whataver to support the
theory and thers is substantial evidenos to the contrary., Aotually
Shorwin’s bullotine, such ss CX 662 8T, serve an entirely dif-
forent purpose for Shorwin than OX 639 C-P (list of delivery,
cqualization and differentinl points) served for National end are not
part of & zone system. Slerwin'e bulloting are applicable ouly to
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.Bhorwin's own warehousos and rotatl sloros whilo National used its
1iat of 600 cities as a gulde in pricing ite produots to its customers
genorally, Since prior to 1924 (Tr. 1312, 1316-1317) Bherwin has elr-
culated to its diatrict aalos ataff and ropresentatives in its owun branch
. stores its Qeneral Trads Sales Balletins (CX 662 8T) for the sole pur-
poss of advising them as to the price differontials in effoct on
the date thereof ¢/ For Sherwin-Willlams® warehouses and stores’’
(Tr. 3897). ‘Buch bolletins serve no purpose for guoting prices or
making billings to any oustomers (Tr. 8G97) and do not constitnts
-» list of Bherwin's shipping points (Tr. 8713-3714, Tr. 2848).
Loss than carload shipments to customers Jocated in the eitios lsted
on OX 862 BT which are not ablpping points are made on a froight
oolloct basis from shipping polnt (Tr. 3850).
The net result is that only in theso 83 shipping point oltics
and the seburbs or environs tharoof, whore deliveries can be made
by Sherwin’s own trucks or by local cartage, and in those few cities
which are sold on an f. o, b. basis {s it possible for a loss than
- carload customer of Shorwin's to recoive tho samo dolivered cost
.as_a.purchaser who buys on a zone dolivered price basia. Yor
“dalivery in all the other thousands of citles, town and localities,
" sotual freight from the shipping point is pald by Bherwin's leas
than carload customers. Whan such freight cost {5 added to the
-shipping pelnt price, the delivered oout to Bherwin's customers
. loaud away from {ts shipping points cannot be the same as the
dalivered price pald by customers of othar sellers who sell on o
- dalivered price basls and cannot be at a-fixed differential therefrom,

4. & Differerce in Results From Operation of Two Systoms,

_ Doos tho rocord abow auch identity of price, or fix -
- tials in price, even ln theco fow :hlpplngppoln't cltio:ld ?IE;:: r::'
,8wer cas be cbtalned by comparison of (1) quotations, and (2)
n'ctw salos. Thare is 1o such identity and no fixed differential’
_The examiner made an analysia of quotations by all respondonts
for whits lead in oll durlng four pariods (Ex. Roc, Doc. par. 5¢5,
p- 20). Practically all partloes excepted thoreto (Com. Ex. XII'
Mat. Ex. 97, QIid Ex. 40, Sher. E¢. 32), but it Is correct to the
oxtont of eatabllabing tho fact that fo tha four poriods specifiad
‘Shorwln quoied a price to its dealors which was 254, or more
wwer per 100 Iba, than Natlonal and Eaglo recefved from their ngrml;
and which was $1.23, or more, lower per 100 1be. than tho wrico
qqu by Natlonal and Eagle to their dealers. P

L3
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Comparlsons of quotations during other periods show that this
diforence was not statle, Boglinnlng in March 1935 and extending
for approximatoly ono yoar National had three classes of agoents
and rocoived from them $8.15, $8.30 and $8.45 per 100 1ba. for white
lead (RX 168, OX 0531) while Bliorwin was charging its dealers $9.00
par 100 1bs, (CX 662Y). In January, 1937, Bherwin's quotations
to dealors for white load In oll In any quantily was 0%4 per
pound in 100 1b, kogs (OX 622 Z3), while National's quotation to
dealors ranged from 11%¢ por pound for less than 500 lbe. in
100 1b, kegs to 10%¢ per pound for 1,000 1b, shipwents (RX 158).
During this poriod the spread botween National's agents and doal
ers was from $1.50 to $2.23 per 100 ibs, In March 1037 Sherwin’s
quotations to dealers In mny quantity was $9.80 por 100 1bs (CX
862 Z7), whilo National's quotation to dealors ranged from $12.50
por 100 1ba. for less than 600 1bs. to $11.75 per 100 lbu, for 1,000 1b.
slipments. Its quotation to agents was $10.03. Its apread be-
tweon agents and dealers during this period varled from $1.70 to
$2.40 por 100 1bs, (RX. 158), At other times it was a minimom

‘ of $1.00 por 100 1be, (RX. 168), National had 500 Ib. quantity and

1,000 1b. quantity discounts during theso last two periods while
Bhorwin offored no yuantity discount.

Tho Ezaminer also made an analysis of astual prices obtalned
by all rospondents for white lead in oil during thros separats thres
month porlods (Ex. Roa, Dea. par. 5¢6, and par, 57, pages 30-33).
Both Sberwin (Sher. Ex. 30, 37, 38, and 39) and Counssl for the
Commisalon (Com. Ex. XIIL and XIV) exoepted to the smalysls
and the findings made as & result thereof. Reforonce is mads to
Appondix I horcof for a correct statement of Shorwin's relative
position. It is cnough horo to stale that s true analysis of this
sales data confirms complotoly the fact that In sctual sales Sherwin
followed its price quotation policy berslaabove described.

In the forogoing paragraphs we have refornd only to Natlonal
~nd Eagle bocanse those two used the sgency plan almost exclu.
sively for the 1933.1044 period, but actually all reapendents othsr
than Bherwin ussd an sgency or consigument method of selling, Bher-
win hias only ano dealor clnss (CX 662E-V). Beginnlng abcut 1932
Tuternational zold 0% to 60% of itz white lead in ofl on the consign-
wiont plan (Tr. 3536). Qlidden also used it partially for soveral yoars
(Tr. 2518-2523}).

Doos the record show that the total cost to_Shurwin's ous-
tomers in theso shipping point cltics, who have 10 freight cost,
is lowor than the tolal cost to ouslorsors of National and Eagle!
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Due to the poculiar situation arlsing through the agoncy or cone
tlsument mothod followed to some oxtent by International and Glid.
dun aad to & very predominant oxtont by Natfonal and Engle (see
Ex. Bec. Dec. par. 8¢, p. 31 and 32 for compariion of nunbor of
transaations by thoso rospondonts with thele respoctivo agonta or
distribotors and with denors), it is impropar to ovaluaie the situa.
tion on a prico baais alone. Shorwin's dealors nust fuvost tholr own
money in the outright purchaso of thelr atock requiroments and
bear costa that agents of thoe other roapondenls do not (Ex. Ree.
Doo. par, 8b3, 5b3, pages 23-25). Under auch plan the manufae.
turor-seller bears the substantis! cost of the inventory earrled by
the agent-dealers. Tho ngents pay only aftor the merehandise |
aold. It s impossible to minutely compara Sherwin’s prices to
its dealors In (hesc cltices with the charges made by othor respond-
ents to agents sinco tho t-vo classes function very difforontly, 1t
Is clear that, dospite any apparont slight price advantago
Bhorwin’s dealers in such cltios might have, agents of the othor
‘vrespondents had a very definite advantago which eliminated for
them certaln costs which Shorwin’s denlers had. Further, sinece
January 1037 (OX 662 75) Hhorwln has granted no quantity dis
~ counts whatever to doalors (oxcopt on tho Pacific Coast) and Na-
", tlonal and Eagle, at various subsoquont perfods, have grantod
77 600 1b. and/or 1,000 1b. dtscounts to tholr rospective agonts and
. distribators in all of the United States (Ex. Reo, Dee. par. 5e3,
page 29; RX 188, OX 624 AD, CX 600), Buch discounts completely
overcome any advantsge Shorwin’s doalers might have started
with even'if wo ignore the disadvantago to Sherwin's dealers duo
to a difforcnce in the way the doalers and agents function, In com.
paring the cort to Bhorwin's dealors with the chargo to agonts of
Gliddou and Iateruational, the sftuation is ovon moro acute bacause
g::;:“l?: !d!!ft:r::co h:! p!rico but tho same advantage, from a
) als, 0sa dealers of Glig
. oporit: aﬁ . c‘omignmonl poater don and Intornational whe
: all polats other than the shippin Int ¢
rospoeilve environs, thero is also a rpuprﬂ:rp?lluadv[:‘no(.a;onir::l:n‘;
from the fast that Shorwin's dealers must pay frolght on loss
than carlond ‘shipments from tho shipping polnt and the agonts
and dealors of other respondents havo 4 dellvered prico no matter
what quantity is delivored or whore thoy nro located, In the many
of such locations the total cost to Bherwin's dealers

ther respondeuts f
;- this ressen—irreepsctive of ’u.n other fastors, It muux:obo.:eme::

head LA TR
VIRRa N e e,

1

bored that [n oloven states Bhorwin lias no shipping point and in
about 20 othora lias only one In onch stato (sce Appondix II).
The nex$ Juestion is whether this difference {n price by Bher.
win was a resull of “prearrangement and understanding”, The
Amonded Comptaint and Cominission's Counsel econtond in the at-
firnative. Thero is no testimony to such effoct. If such a finding
were to be madoe it would have to rost solely on an Inference drawn
solely from the fact that National and Eaglo permitted such lowsr
price quotation to conlinuo ddosplle thoir predominance In the flsld
and deapito Bliorwin's fuability to raciprocate. Tho fact that 8her.
win, which maintalns Afty-thirco warchiouses, always ships (Tr. 3777)
to its sbipping points in carload quantitics at carload freight ratss
(which it paya}, while tho othors, not having such uxteusive ware-
house facilitlos, must fill loss than carload orders by shipping from
thoir plants at tho higher less than carload rates (which they pay)
supports & contrary inferenco and Is better groundod. The differ-
ence in tho two froight rates will average subatantially more than
25¢ per 100 iba., which Is tho closest that Bhorwid's qidtations ap-
proach Natlonal’s and Eaglo’s quotations (sce Appendix III hereof

and also CX 791 B-J, CX 792 A.D). Iu setting its prices for thess - E

shipping points Bherwin takes into socount only its earload freight
ratos to such citles whilo otlior rospondents must take into account
the leas than carload froight rates throughout largo arcas. Thus
8herwin {s able to pass the saving along to its customers.

e. Exlenl of Use of Shipping Point System for L. C. L. Shipments,

Commisslon’s Counsel concedo that Shorwin usos the shipping
point systom hut urgu, without showing the basis thorefor, that the
tabulations of Shiorwin's Involces (CX 704 A-Z7 and RX 206 A.X)
roveal that 01.97% of all the whits lead-In-oll covered by the involoe
tabulation waas sold on a basis contrary to the shipping point basls
and In conformity with (Lo dalivercd price basls used by other re-
spondents (Com. Briof, p. 45).

In reply we urge two proposltions. First, no matter what ~

pereentages may bo sbown by thaoso tabulations they do not, because
of the type cf aolostive process used, form any proper basis for
making any dotermination as to what porcontaga of Sherwin’s white
lcad was s0ld an a delivered price basls and what percontage was
sold on a freight colloot basls. Bocond, the percentages quoted by
Commission's counscl do not correctly reflect the sltuation even aa
to the favolces tabulated.
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s+ ,In an offort to establish identity of price by somo respondents
aad uniform variations therofrom by others, and to cstnbliah the
differences in freight rates to particular cities from the difforontly
-located - plants of respondents, the Commission's stafl dechlod to
obtaln such prioo and frelght rate Information by an examiuation
" of a greal number of Involcos of all respondents. Sixty-saven cities
Joented throughont tho United States were selected. Tlis aclection
was not s randow one. Partlcular cities wara seleated becauso of
their location relative to zono boundnries or becauso of thelr loeation
relative to plants of tho varlous respondonts or for othor reaxans
rolated to the prico and freight rate informatlon desired. (Te,
887-891). The staff membors wero not intorested then In who paid
the freight~-for all othor respondenta pald all thoe froighit no matier
. where the shipment went. The special charactor of 8herwin's situ.

ation apparently was not then realized. The Comtniasion prepared .

“-and introduced into evidence ay CX 794 A.Z7 a tabulation of informa.
- tion taken frous 845 fnvolces (white lead in containers of 100 pounds
or less), durlng three separate thiros month porlods, from all {CX
793, Tr. 887) of 8herwin’s ton district offces to various destinations
.which were selosted by the Commission’s {nvostigator (Tr, 887-801),
The stafl mombers did not tabulate all fuvelces of lead for the
poriods used. The excoss not (abulated ranged from 33-1/3% to
" 10% (Tvr., 888-889), In the Cloveland area tho porsentago not used
."sppears to have boen much greater (Tr. 887-889), Counsel for tho
-y Comumisslon was not concorned with who pald tho froight and the
» tabulation (OX 794) as received in evidenoe contalned no information
~ on this subject (Tr. 803-804). As far as freight was concernod they
," 'wors iuterested only In the applicable rate (Tr. 875, 801).
"It ig olear why the Commlasion's Invostigator climinated the
: 83%2% to 1055, from the tabulation. Ile was only trying to establiah
-1thé faot of shipmonts from a warebouse polat to particular clties at
- cortaln prises and the applicablo freight rates. Bo, once lio bad
- saveral Involoes from one oity to another ho discarded Invoices for
 slmllar. shipments, It thls happened to ba & situation whera the
< purchaser paid frelght from tho shipping point then athior invaleos
showing an identical situation would be discarded. No attampt was
- mads to determine how much lead moved oo & freight collect baals
- from sny shipping pelnt to sny other city, Tho scloclive process
“ which involved tho dlscarding of substantial numbers of involces
" (without regard to amount of lead included) precludos the ure of the
+ tabulations as a basls for contending how much lead was wold on a
ln!d}t oollest basls or on any other basls. Tho simple fact Ia that
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this problem was not in tho minds of the Commlasion’s stalf when
the tabulations wore made.

Even as to theso Involees alone the porcentages stated by
Counsel for the Commission are deceptive. Bliorwin prepared and
Introduced Inte ovidonco a tabulation (RX 203 A-X) which shows
all information on the samo involces (except 12 which were mlss-
ing) relative to the payment of froight (Tr, 83771). Thla tabulation
was also supplemented by uncontradicted testimony based both upon
a physieal oxamination of the orlginal invoices during the hearing
and upon tho witnossea’ knowledgo of Sherwin's freight and shipping
point policlea. The examination of invoices was directed partica-
larly to thoso which did not afirmatively show that the order was to
bo shipped collect or show that tho tonnage of the entire order

was sufficlent for n car or truck load, or the relative location of

dastination to shipping polant {Tr. 87713804, 3863.3858, 4113).

Appondix V horvof is a tabulation of the 833 involoes into

salectad groups which will be discuased. Wse are pressntly ocon-

cornad with whother Bherwin substantially follows its £. o. b. ablp-

ping point polioy on loss than car lot shipments. As far as less |

than carload erders aro concerncd there aro 743 Involoss involving

508,603 Ibs, liow many of these involve shipments to purchasers
locatert in shipping points aud suburba and environs thereoft First,

there wero 342 shipments (217,480 1bs.) which involved dellveries in -

the samo citios where tho respective shipments originated. (Of
this total 71 involces {89,085 lbs.) Involved deliveries in Chlcago
where Sherwin has its plant, (Sce notes U, U, M and I of Appendix

V). Becond, thore ware 12 shipments (18,077 1ba,) which involved -
deliveries from one shipping point to a customer located ln another. -
(As part of ita shipping point policy it ls necesaary for Sherwin to

supply oustomors at a shippiug point with an f. o, b. price even
though it is necessary in rara cascs, becauss of a temporary shortagy,

to make delivory from another shipping point. Otberwiss the Indl. .
vidual customers would be penalized for Bherwin's inability to .

always maintain adequate slocks at all polnts. Thess shipments

were zo few as not to upset tha percentages subetantislly lo any -
event) Third, there wers 101 ablpments (138,719 1de) whish fo- -
volved daliveries in the free delivery environs of the shipping polate .

whero tho shipments originated. Thus 60% (458) of the transsao-
\ions tahulated and 73% (872,278 1bs.) of the poundags {nvolved de-
liveries in connection with which no freight would have beea lncurred

by the purchasers undor any sales plan. The lead bad previonsly
been shippod by Bherwin to ita warebouses and stored awalting uit. -
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-~ - mats sals. Tho payment of freight by Blierwin to such warchouses,
undor snch clrcumatancos, is cortainly not undor attack here. Wa enn-
not belfove that tho Commission s preparcd to contond that Bherwin
must obarge this type of frelght cost to the Individual customors who
may boy small amounts of lead weoks and months after it has como
to rest in Sherwin’s warchouscs. 8o, in dotermining tho extent to
whisch Sherwin has, or has not, followed ita pricing plan as above

.- ~outlined those transactions should bo oxeluded.

Thoro may bo somo quostilon as to why such a large percontagw
;- of Shorwin's business arlses from local deliveries In shipping point
", eitles and tholr envlrons. First, {t is parfectly normal for Bhorwln
S+ to loeats ita warshousos In thoso citfos whon it has the heavieat
;. demand for its products. Socond, tho selection of approximately
< 68 clties to be included In tho tabulation was deliborately mado Ly
% the Commission’ staff so as to include 33 of Blorwin's 33 shipping

" polnts. This ratio was greatly out of line. Thoro werc not enough
- +-.non-shipping point cities in tho selection to form any basls for

} detormining what percentagoe of Shorwin’s businass was local ship-
piog polnt business and what porcentage involved paymont of froight
by Sberwin or anyono olse, Thls particular problem was not con-
slderod when the seloction of cities was made, )

n It is possible that Counsel for the Commlssion may attack the

principle of freo dolivery in tho suburbs and environs of shipping
+point cities by contendlng it s Improperly extended boyon! the nor.

.- mal scope of such principlo, Threa sheots of the tabulation (RX

., 200F, J and K) include 40 of the total 10} transactiona of this clans

“and 115,643 1bs. of tho tu'al 130,710 Jbs. We find that 2 shipments,

*totallluy 20,100 Ibe, wont from Newark, N. J, to the Bronx in

:New York Cityy that 20 ahipmenta, totalling 60,208 lus., went from

.Oakland to Sau Francisco; that 12 shipnionts, totalling 28, 750 lbs.,

‘went from Oakland (o Alameda and that 6 shipments, totnlling 2,075

- 1bs,, want from Oakland to Berkoloy. (Bee Notes J and K of Ap-

“pendlx V horeof)., It is porfoctly obvions that those four dostina-

s tons (where 83% of the lead ln this grong went) are well within

:the motropolitan areas of the rospective skipping points. Delivery

t such polats, and the other points discloscd, In entirely jumtifieil

‘as part of the shipping polnt systom and does not constitute an

;.. -improper extensien thereo!. :

-*The romaining lavolces, thorofore, actually involve 287 transac.

‘tions and 184,494 Iba. upon which thero could be any quustion as to

. whother Bharwin followod its sbipping point poliey by requiring

: ﬁu;y_urchuet to pay frolght from sbipping polot to destination.
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Tho record shows, by tho uncontraiietedd testimony of witnesses who
exnmined tho tabulations and the orlginal involces during thelr testi-
mony, that 211 shipments involved paymont of freight from the re-
spoctive shipplug  points to destinations. 'whese transactions
aoiounted to 70% of the number and accounte! for approximately
ono-third of tho total remalning poundage. (Tr. 3771-3804, 8836.
3854, 4103-4117),

Inte what groupa do tho remalning 76 trensactions fallt We
havo hieretoforo Intleated thore nro eortaln oxcoptions to the £, o. b.
shipping polut aystom for Jevs than ear Joad orders. One typs of
execption, to which roferonce lias been made previonsly, Involves
freo dolivery ot six citlies which do nol serve as shipping points
for othor clties (Tr, 3708-3739). This excaption Is of no moment
as the tabulation (CX 704) aliows only 8 shipments of 1ead pigments
to four of such clties during the nlus months involved which were
delivored froo of frolght for this ronson alone. The amount tataled
0160 lbs. (»ce Appendix V horoof), Another type of oxception
tuvolves freo dolivory to transportation companics (rallroads and
stominship lines) at tho ncarcst point ou tho purchaser’s line, Thaere
waro no shipmonts during the nino month period whers this type

of excoption was appliedd. There wore soveral shipmants to rails

roads but In all cases the delivery point on the purchaser's line
was a shipping point, so actually no excoption was invelved.
Tho third typo of oxception involves froe delivery on aales to
fedoral, state and wunfcipal governments and the respective agencies’
thoroof for tho roason that such agencies will not purchass on any.
othier basls than a doliverod price basta (Tr, 3746-3747, 8841.8843).
Thero wore only 27 transactions of this type involving 48,854 Ibe.’
{sce Appendix V horeof). o
The fourth lype of oxcepllon arisss when the competitive situ.’
ation Is such that Shorwin must relax its regular system of charging
freight from shilpping polnt to destination nn less than earload
orders if it Is (o Lold ts old accnunts or secure new ones. e do.
not want any misundorstaudings to arise at this polnt. We are not:
now conaliduring tho *‘meeting competition® dofense under Seo. 3 (b)
of the Clayton Act. Wo are now ooncorned solely with the quesilon:
of tho oxtont to which Bhorwin's pricing systom ls the same ag that
of the othor raspondonts and whothor the extent to which sach Iden-;
tity doos oxist ls & suliclont basls for a finding that the two systems
aro both operated as a rosult of an agreement. Weo are discusaing 23
Individual transastions and not a genoral pollcy of *‘mesting com-,
potition®* at all points at all cost. With respect to the first aix (RX:
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. 308 B, 0, D & E~-Appondix V) tho record shows that throo (CX 794 B
< ==In¥, 13050, CX 794 F—=Inv. 2094 and 4091) lnvelved 13,000 pounds
.| wold to one purchaser on the basis of “Special Bid Quotation for Gov-
1, ernment Project” and for that reason, if for no othor, a depurture
'Y feora Sherwin's usual and normal pricing mothods is justified. Tho
#!othar three involved a total of less than 150 pounds (CX 794 D—Inv.
46005 CX 794 F—Iav. 657 and CX T4 O—Iov. 660).

(7L : p.What doos the rocord show as to the romaining 10 (RX 205 ¥
< and Gy Appendix V boreof)t There worc § shipmonts (5,4024; 1bn.)
v+ from -Newark, N. J. to Henry R. Bollinger who oporates
7, slores at Corawallon-Hudson, Poughkeepsl¢ end Newburgh,
,’;;‘,'NWi York, Darlng the same pericd he purchased threo car.
. load orders (RX 205F"). Thero were five shipmeonts {1,800 lbs.) from
.. Newark, N, J, and Syracuse, N. Y., to G. P. Barney who operates
i, stores at Watertown and Pine Cawp, N, Y. Daring the same period
- ba purchased four carlead orders (RX 205F°). Thors wore four ship.
. ¢ ments (4,449 1be.) from Newark, N. J.,, to Pelton Hdw. Co. at Middle-
i % town,'N, Y. There was one ahipment (8 lbs.) from Byracuse to
I Mobawk Wallpaper & Palat Co. at Utfea, N, Y, It is to bo noted

“.,:j‘;thn in three of the foregoing inatances {Pelton) the tabulation (RX.

i 2080) revoals that the frolght was pald bocause the shipmanta in.
~i*ivolved more than 200 lbs, each. In the Barney transactions only
ono-half of the freight was allowed (RX 205F). The concossions
varisd with the sustomer involved..
) .- 'The Divisional Sales Manager for the Newark, N. J,, divlalon
yexarminad thes: sixteen Invoices and than testificd that the general
freight n2llcy on loss than carload shipments was f. 0. b, shipping
polnt:(Tr. 4105, 4113); that lis was personally familiar with all of
these accounts, and that all of those Instances whoro Sherwin paid
somo part or all of the freight ropreaented oxcoptions necoasitated
by the keon compotitive conditionn existing at Middletown, Newhurgh,
.+ Watertown and Poughkeopale, N. Y., brought about by the salo of
4‘?: National’s and Eaglo’s brands of whits load by dealers In those citlos
%y (Tr. 4103-4113). Ho also stated thero were & number of cities where
¢ Bherwin bas aoccounts and all the othier respondents have accounts
111 in which Bherwin doss not have to deviate from its gonaral froight
v \+polley in order to sontinuoe selling and * Wo only delivered that whero
i+ - We were foroad to make important accounts competitive, particularly
oo+ 1n tho larger centers,”’ and that the number {n which the concssslon
B would. have to be mada would be very small as compared to those
L4 wbare 1t would not have to bo made (Tr. 4117),
V-t Certainly the showing made as to thase 16 transactions, s suf-
) ficland  to sstabllth beyond all doubt that such transactions were
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exceptions {o a gonoral polluy which ware made nocossary by wsmpe-
tition amd that even ther. Shorwin did not give up rwore than nsces-
sa1y to retain tho business, This Is well demonstrawd by thoss
tranxactions wlicro only one-balf of the freight wae allowed.

Tho next group doas not involve an exception. These involeos
should bo addul to tho group of 211 transactions whore the pure
chasor pald froight. We liavo herotofore referred to the fact that
i raro canes a shipmont may not go from the nearest shipping point
beeauwo of lack of wtoek (Tr. 3739, 3699-3700), In such cases the
frolgit in adjustedt and equalized betwoen the poluts involved with
tho customer paying only the difforence (Tr. 3760, 3838-3840) but
never more than that if the shipmont came from his normal shi 3plng
point (Tr, 3767-3708, 3839). The principle ls perfectly Hlustraed by
two shipmonts from Atlants, Oeorgia to Athons and Huntuville, Ala-
bama, Theso clitics aro normally served by the Nashville, Tennosaca,
warchouse, but tho shipmonts from Atlanta earried thie frolght charge
as if shipmont wore made from Nashvilie. This policy is necessary
in order to prevent tho oustomer from Leing penalized on thesa
occr sions when his normal shipping polnt cannot ahip (Tr, $769). It
i of 10 momont bore as thare wore only five instanocss luvolving only
6,100 .M. (sco Appandiz V),

Th. last group consists of fourteon transactlons (6,685 ibe.) for
which no adequate explanation was readily avallable as o why Sher.
win pald t.e frolght cost. Thoy amount to loss than 3% of the num.
Lor and 1% of the volume anil, therelore are of ng signifcance,

Tlio net rosult {s that Bherwin’s (1) payment of all freight on
government purchases, (2) payment of all freight on shipments to
wix cities which nro sold on a f. 0. b. baals, and (3) payment of soms,
ur all, frelght In speclal and Individual cases in ordor to meat specifie
competitive situntions, togathior with the fourteea unexplained trans-
actionn, constitute oxceptions to it goneral policy of requiring the
purchanor to pay frolglt on loas than car load from shipping polnt
to destination. Tloso amount to only seventy-one transactions—
loss than 10% of the lotal. .

This general policy, as operated, s 30 substantislly different from
the delivered price ayatem of cther respondents as to oconstitute f4 8
separats and distinet system. There 1s no evidence that this system |

" waa set up for the purposs of providiag Sherwin with & subetantial ’

counterpart 1o the zone systsm alnos the uncontradicted tastimony
shows it has been used by Bherwin in {13 pressat form for Sweaty-Bve
yoars. (Tr. 1312, 1310-1317, 3693.) N ’
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il f. Keg Producls on Pacific Coasl.

Sherwin's keg product sales on the Pacifio Coast are extromely
‘Umitod. In 1941 only 318 tous of white load in ol was sold by Sher-
win in this area {Tr. 4207). Slipments in tho cight Pacific Const

“ralssion’s Exbibit 782D indicates that thoro aro scveral citics in cach
.of those statos, in addition to those previously identiflod ns being
shipping poluts or as being within tho normal froe delivery aroa
thareof, to whick deliveries may bo madeonan f. 0. b, bosis but thore
" is no indication that they also serve aa shipping points. IHowever,
even if thoy shoald serve as shipping points, shipmenta to all other
" clties in such statos woulkl bo baudled on the same basiy as shipmeuts
from othor shipping points and purcharera would yay the freight
“cost therefrom to dostination (Tr. 2862). Eiglht ure in Moutans,
iy %+ thres are in Washington and Idalo oach, two are in Arizona and
4 . Utah oach, ono is In Novada and thers aro several in Callfornia
- (0X 782D). A nuber of those in Californla are obvlously within
: the respoctivo free dolivery aroas of tho Onkland and Los Anyoles
“warobouses. In theso various eitics Bhorwin appears to have ade
P flat increases over tho San Francisco price and then added freight
%A, -on shipuonts to all points oxcept those rameod.

« " made of Sherwin's price announcements for tho Paclfic Coast arca
*-and of actual prices obtalned in white lead-In-oil transactions thare,
iy~ Bucli analysis (Bhar, Proposed Findings—line 22, pago 15 through
#" line 19, page 17) Is Incorporated loreln by rofercnce to tho saswe
. "extent as 1f fully sot out hereat, This analysis fully and completaly
L ;- supports our contention that Bherwin's Pastic Coast business is
<. :not esadncted on & pattern which conforms tu the one alleged in
ool Pavagraph Eight of Gount L. There appoars to bo a alight modif.
..eation of the pattorn used by Bherwin throughout the romainder
of tho United Statos but it ts not the sams as the sone deliversd price
system ased Dy other respondesnts and does not produce prices which
corrospond to tho pricos obtained by others or to the differontials
alleged in sald Paragraph Eight,
)

" 2, Oarload shipments of keg products—Y, O, B, destination.

- Whon a customor's ordor amounts to a carlond or truck load then
Shorwln ships from its fuctory in Chicago and pays tho Creight
(Tr. 3707-3709, 3740, 3768, 3840-3841), but theso shilpments amount

states appear to bo handled differantly frow thoso clsowlicro, Com.’

" In the findings proposed by Bhorwin a cowplote analysis was.

to only 10% of the totn]l tabulated. An examination of tho 91 in-
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voicen wheroln Sherwin paid the froight to deatination bocause the
order was for a earload or truckload shows that the total amount of
white load Involved wns 102,262 1he. (51 toun), which is equal to less
than throe actunl enrlonds, The largest amouut in any one invoice
was 4,800 pounds,  What actually happened tn theso™1 instances is
that the purchaser ordered n carload of paint products from Sherwin
and the lead pigmonts fucluded in the order amounted to a relatively
small proportion thercof, Theso 91 involcos involvo only 80 separate
sliipmonts, becauso In 11 {nstancos two or moro lovolces wore in.
cluded In ono shipmont. (Seo Appondix V and Appendix VI hersto.)

This f. 0. L, policy Is entirely consistent with S8herwin’s basls
policy of sclling loss than car lot orders . 0. b, warchouss polints.
In arriving at the prico applicable at a warclouse polnt Sherwin
has taken Into acconnt tho cost of delivery to {ts warehouses in
carload lots, since that v the way shipwents arg always made thoreto
(Tr. 3777). Tho carlond rates from Chicago to any particular
shipping point and to the othoer citles normally sorviesd Ly such
point do not vary in any wido range. Inordor to {llustrate how small
n factor freixht really is when all shilpments are made in earload lots,
we hiavo mado a tabulation of the carload frelght rates to all of the
cities whick appear on Comiulission's Exhibit 701 BCD and which
are Jocated in tho area comprisiug the so-calted par sone, {rrespective
of whother thoy are shipping points or not. The avarage carload
ralo from Chieago to such dostinations In the par zone area is 824
por 100 lbs,, the lowest rate belng 204 and the highest 42¢ per 100
lbs. (Appendix 1V lioroto)., In support of our statement that the
ratos to shipping polnts aud other destinations within the normal
shipping nren thovefrom du not vary substantially, we call attontion
to tho fact that tho rate from Chicago to Now York City and to Bos-
ton {a fdentical, though tho distances botween the cities {s quits sub-
stantinl, Sinco cnch alilpping point serves a concentria area around
it at least one hialt of its trado area will havo the same froight rate
or a slightly lower ona. Bo, as far 83 freight is conoerned, it is
matier of {nd{fference to Bherwin whether {¢ pays freight on a carload

%0 ita warshouse or to other citles in the same area. Obrviously it'

would be uneconomlical to sorvice carload customers from a ware-
houne becnuae Nherwin would thon have to pay the cost of loading the
reshipmont at tho warchouso as well as its normal warshouss coats.
It 1s nn entirely praper business practice to eliminate thla cost by
shipping enrlonds dircct, No price concesslen is made by Bharwin
on corload orders, Sherwin merely pays the frelght cost, It is true
that other respondents also ship carload orders on 8 delivared price
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basts the samo as thoy do on all leas than car shipments and sonic of
them make price concessions for carloads, but thero is no ovidenco
whatever that any of tho othor respondents and Bherwin have any
agroement to do so. There 1s no evidence that the indepandent action of
" Sherwin in this regard represents any change from its freight policy
: before 1038, or is in any way inconsistant with {ts basis f. o, b. ship.
ping point system for less than car lots. Tbo only prico information
for thls period Iu tho rocord is & prico announcement {ssucd by Sher-
win In 1932 rolative (o litharge and red lead in drums but this an.
nouncement stated ** Carlots actual frelght allowed not to exceed 50¢
per 100 1bs. Loss than car lots f. 0. b. ncarest warchouxe'’ (CX
823 A). There aimply is no basis upon which the Commission can

:,;,': predicate an infersnce that Bherwin adopted in 1933 and 1934 any
- sgresd method relative to this freight cost. It is stlll dolng what it
s 712 was doing all the time, .

B D. Dry Products.
- $Dvy products’ aro tho samo as **koy products’’ but are packed

. oin bags, drums or barrels of 500 lbs. or GO0 lbs. capacity Instead

. of containors of 100 lbw. or loss ns in tho cano of **keg products.'’

" - We have oxcepted to the Examiner’s Findings (Ex. Hee. Dee. par.

4a, p, 15-16; par. 5¢9, p. 33; par. 6J, p. 37-38 and par. Tb4, p. 4243)
which sustuln the charges stated In Subparagraplia B, C, and D of

" Paragraph Yight of Count I to tho effect that, as a reault of the

alleged agreoment, dry white lead, dry red load and litharge, when

;. pmcked In barrels or bags, are sold by all respondents on.a zono

- basls and that the prices for red lead and litharge in car lots of 20
« tons or more are agreed dilfvcontials over Amerlean Smelting and
" Refinlng Company's quotation for pig lead (Shor, Exc. 17, 41, 62 aiid
63). We rofer to Appendix I for n full statement of the rucor!
basls for such excepticus. Insofar as Sherwin is concerned ths
" Xxaminer's ¥indings are not supported by the record or by the cita-
tions relled upon, Briefy we call attention to the record showing a3
1o sach type of product.

1. Dry White Lead.

For many years Sherwln's shipments of dry white lead, irrespec-

- tive of sizo or typa of cantniner, to customera has amounted to
- *practieally nathlug—‘sus than 1% (of the tndustry)’” (Tr. 1331
1332). Sherwia docs ot sunko or soll sulphate (Tr. 1313). Thero
is no evidonce that Shorwin over anncunced, cven to ita own ew-
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ployces, that it would sell dry white lead in barrels or bags on the
Pacific Coast at 8 25¢ per owk. added differautial over a baso price
bofore January 28, 1942 (UX 823 G) or has douo so subsequently.
(Tr. 1328) This singlo oxhibit stales “prices for the Arst quartsr of
1842 wlill bo as follows,” and “wo will not accopt smny contrasts or
open ordor busiuess oxcept as approved by this ofSce.” This bulletin
was (or use only by certain of Bhierwin's employces in connection with
solleiting quarterly requirement business (Tr. 1323.1328). There is
Bo ovidenco it was aver eirculated to the trade.

Ths record contains no evidence relative to a single sals of dry
whits laad in barrels, drums or bags by Sherwin t5 say customar
anywhere In the United States at a differsntial price over a bass zons
price.

Xone of the paint manufaclurers, who aro largs users of dry
white lead for making mixed palut, included Bherwin as ever belng
one of thelr sources of supply for this produet (Tr, 1335-1480). In
this state of the record how can it bo contended that Bherwin's slngle
announcoment of a quarterly price for dry white lead In barrels eight
years after the conspiracy was allegedly entered into is evidenoe that
Bhierwin las participated in a conspiracy to soll dry white lead in
barrels on an agreed zono systerat If thore s sny burden of proof
on the Commission, and we coulend thuro is, It takes more than this
to moet it

2. D1y Rad Laad and Litharge in L. O, L, lota

3. Dry Red Lead and Litharge {n car lots.

Shorwin's shipments of red lead and litharye, Irrespective of size
or typo of container, to customners for many years bas mengod from

, lons thau 1% of tho fndustry shipments of litharge to *‘practically

nil” for dry lead (Tr, 1332). Sherwin does not sall thase products
on tho Pacifio Coast (', 1314), Bherwin dues not make or soll red
tead or ltharge for uso by tho battery industry which is tho largest
usor of such products and is not a compatitor in that fleld (Tr. 1648,
4070, 4093). Nons of the battery manufacturers included Bherwin
as over bolng onio of thelr sources of supply (Tr. 1673-2024).

While Sherwin solls these products in ear lots (Tr. 1327), thare
{s no evidonce that it has mads carload shipments of red lead or
litharge to any customer at any point at & differential above {ts bese
price. Its officlalz have no information that such shipmenta bave
been made (Tr. 2065-2060), There is no evidencs in the record that
Bherwin ever bad a car lot price which formed the besls for its
charges for lssasr amounts In differsnt contalners, i
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There Is Do evidence that Shorwin grantcd any 3 ton discount
*~ as a resuit of any agreonicnt with any othor respondent aud tlere
", .1s evidonco that it did not do so. The Commission contendu that in

" {be meetings in 1033 tho revpondonts agreod to put the proviaions of
'.. Behadule “*A" of the Codo into offect Irrespective of whether tho
.- Code was ever approved and that they did so prior to the approval
" thereo!, “The Codo was approved May 24, 1934 (CX 803). Antlci-
't pating this action National put a & ton discouut into effect a fow
-t days earlior (RX 159 B). Bomwo of tho othor respondents followed
;*- this astion yet tho evidencs shows that Storwin did et do o (CX
;833 0). According to the record it did not grant a & ton dincount
% untll Septombor 1035 niore than n year later (CX 823 D). 1f Sher-
L. win had been fnvolved in a conapiracy to use au agreed discount for
.5 ton lots when its ropresoutatives wero attonding tho 1033 mootings
why would it have walted over a yoear to do wo?

- Ths Examliner has found ‘'Bmeltings published prices on com-
mon pig load are the Now York market prices and are accopted by
s plgment producers as n basia for priciug thelr products® (Ex, Roc.
“ : Doe, par. 2a, p. 11), Bherwin knows notling about whether Bmolt.
A ing s responaible for the Now York market price of pig lead—tliat
i,+ ia, whethor Smelting makes the market price or morely has a known
i; : policy of selling at the markel. Thero s no evidence that Sliorwin
-5, has accepted Smelting’s prices for pix load as a basls for pricing ita
%, produects. In fact, thero Is unconiradicted testimony to thu contrary
v (Tr, 1328). Huorwin prices its dry red lead In carlots on the Now
’ York markol quotation an it appears in Engincoring Mining Jour-
’:'f."xul. s trade organ (Tr. 1328). We conlend that 8herwin has {ndi-
:;,;‘-1 vidually decided to baso its prices for dry red lead and thargo on
.- the market price of pig lend because the production of theso producty
-*.is merely & conversion prucoas for pig lead (Tr. 2563). There s
.- no evidonce that Shiorwln did not use this systen: prior to 1033,
v Thore {s some evidonco that {t did beenuxe Bliorwin muintuined tho
. -samo difforential of $1.00 por hundred pounds hatwoen dry red
3 . lead and litharge at loast as carly as 1932 (CX 823 A) which wns
. prior to thu date of the Iuception of tho alloged conspirncy, 1lero
.. again, Bherwin continued doing only what It waas doing prior to the
. 1033 mootings. i
. 'Tho Examluer's avidentiary findingn (Ex. Ree. Dec. par. 4a, p.
, 15-1G and par, Go10, p. 33-34) upon which he brnes Wi Rudings en.
Ta titled **Evidonco of Effecta’’ (par. Gd, p. 37-38) and '*Conclusions
7 'as to Agroomonts” (par, Tbi} do Bot contaln a slnkle refurence to

;" Sherwin or {ts pricos for thoso products. There {s no tadbulation of
¥ r
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involoss Lssued by Bherwin and there is no evidence with reference

:'oup..ny specifio sale by Sherwin of thess products in car lots or othsr.

2. Terms and Conditions of Bals,
1. Rasale prl“‘. = e

Subparagraph A of Paragraph Nine of Count I charges that
cach of tho respondents, in solling lead pigiments to dealers for
rexnle, requires such customors to rescll such products at prices and
terms of sals fixed and dotormined by such roupondont so that each
of the respondents is responsible for the pries lavels to palnters
nud consumars,

The Examiner found that the agency or consignment method of
selinig was a perfeet toal for the contrul of the agent's prices by ro-
tatiora to painters and othor consumers and effoctively accomplished
that ebjective (CN 5601 BC, 506 DIS, 601 B Tr. 2053), Tho Examiner's
Recommonded Doclalon sota forth in considerable dotall the motivat.
Ing factors which prompled the various reapondents who used the
consignment method to adopt it In tho first place and then later sub-
stantially extend its operation (Fix. Ree. Dee, par 8b1 through 5b3).
Bhierwin opposed tho consignment or agency method of selling and
never adopted it (CX 506 K, 712 A Tr. 3701).  Counme! for the Com.
nilsslon so coneeda (Com. Brief, . 43).

The Exnmlnor alxo found that tho uso of falr trade agreemonts is
alvo an effectivo method for controlling prices at the retafl level.
National uscd fale trade agreements for the aale of white lead in oil
by retallers in at leaat nine of the states compelsing its par sono (OX
876 A-F)). Thers {s no evidencs whatever that Bherwin ever entersd
into falr trade contracts with deslers, )

Sherwin distributos only one typo of price card (o its dealers
{CX 662, 725, Tr. 3701). Buch prico cards show suggested prices
for white lead-in-oll to consumera nnd palnters which the individual
dealers may or miny not use at thelr diserotion (Tr. 3626, 3700-3701).
No nuggentions nre mado to denlers with rospeet to dry white lead,
red lead (dry or in oil) or litharge. Thore Is no ovidonco that

Sherwin aver took any nction to control the resale price of any lead -

pikmonts to painters or consumers except in retail stores which it
owned and opernted. Thoro s no evidence that Shorwin's dealor
customers ever folt undor any compulsion to, or did, follow tho
rennle pricen suggested by Bherwin or that Shorwin passessed, or
attompted to exorcine, any powor to onforco its suggostlons or
policod ita donlors for tho purposo of mscortaining the extent to which
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‘they eomplied therewith. Consequently, thers [s Bo basis In thls
‘ record whaisver, so far as Sherwin Is concorned, for the findings
contalned in the Examinor's Recommendod Dectalon in Parngraph
789, p. 25; par, T4, p. 42 and par, 7¢0, p. 44, Counsal for the Com-
misslon did not ask for an order against Shorwin on {his polnt (Com,
Propoacd Order, Beetlon 1, par, 5) and specifically oxemnpted Sherwla
therefrom. - k
- Undoubtedly, the use of the consignment or mgency plan and
<" the use of falr trade contracis by various of the renpondents, acting
“-individually, caused thoss sellors’ rospoctive agonts and customors to
- corply, in largo measure, with tho manufscturers’ desires concorntug
- the retall prlce lovel for such lead pigments but there Is no ovi.
‘dence whatever that Sherwln’s dealers wore similarly influ.
enced, As a mattor of fact, S8herwin is primarily interested
in the sale of ready mixed paint which is highly competitive
-with white lead-ln-oll (Tr, 3343-3344), Tho increascd nsc of roady
- mixed paliot in the last twonty-five yoars has beon largoly respon.
slble for the decresse in tho demand for white lead-in-oil. &hur-
win'’s doalors are also primarily interested In tho salo of ready
mixed paints because their heavy volume of sales Mes In that fiold.
‘ For that reason noither Sberwln nor its dealers are interested in
- resals price malntensnce for white lead-in-oll, which ia carried
“'1n stock by Bherwin’s doalars primarily so that they will bo in a
- position to supply the product upon request, {n the event they can-
+ not sell ready mixed paint to the partienlar cuatomer, In viow of
; this situation, I; Ls little short of fantastle to conclude that Shorwin,
“ or.lu-dulan, have suficiont interest In the maintenanco of rosalo
s prices for whits lesd.in-cll for Shorwin to become a party to an

. agreament or anderstanding or common course of action which has
. aueh result sy jts objective,

Vs

‘ ERTRIPE 2. Coutainer Aifferentials,

R On Avgust 8, 1033, the Dry Produets Committes of LIA tunia-
) tively approved for inclusion in the N, R, A, Code a provision sat.
¢ tng up a differential on red load and lithargo of 504 per 100 lha.
_over.barrel prices for 100 Ib, kegu; a differontial of 754 for 50 Ib.
, Xegs; and a differsntial of $1.00 for 25 Ib. kegn in sales to cortain
, élassas of purchasers (CX 800 Q). 8o far as wo can ascortain thore
; a8 0o further disousslon of these provisions and they wera not in.
. oluded In the Codo as finally adopted and approved (CX 802). At
;16288 gines Janpary 8, 1933, which was prior to the Arst Uods mest-
inp. ﬂwndn q30Wd & price differsatial of 254 per 100 1bs. when all

3, 134

;
?
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lead plgments are packaged either in 50 1b. or 25 1b, palls instead of
100 1b. kegs and a diferential of 80¢ per 100 1bs. when packsged in
1214 1b. pails (0X 882.-W).

Thun, wo find that Bherwln was following the basle pracilos
of chnrging an ndditlounl price per 100 s, for rod lead and litharge
and tho other lead pigments when they were packaged in contaluers
of loss than 100 Ihs. enpaelty long before tho first discussion reflected
in the Committce minutes of August 8, 1933, In view of this fact
and In view of the furthar fact that there Is an actual differonce in
tho coust of such contalners, which I approximatoly the saine as the
differontial charged (1IX 210, Tr, 3882.3883), wo contend thore is
no warrant whatovor for drawing any adverss inference from the
nioro fnct that Bherwln continued to eharge those snme difforcutials
nftor tho meoting In August 1933, The record simply shows Lhat
Sherwin hns pursucd tho sanie course of conduct both bofors the
moating nnd (horenfior, In fact, It was not until more than two
yoars Inter, to-wits January 4, 1007, that Bhorwin made any dis-
tinotion Latweoen tho 80 1h, and the 23 b, contalnors (OX G623 AB,
EF). Does tho Comminalon propose to Infor that this aetion by
S8horwin in 1037 was prodicated upon a discussion and agreement
more than two yoars earlier in point of timo when thers 1s nothing
more! That Iy the situation bere.

3. Quartarly contracts,

Tho Fxaminer has found that Sherwin enlered into quarterly
contracts for oxides and in sopport thereof cites CX 823 A-Q (Ex.
Ree. Dee. par. B, p. 33). Shorwin excepted to this nmlln.g on the
basis that it is ontiroly unsupported by the exhibils relied upon
and is contrary to the only evldonce on the subject (8ber, Exa. 47).
The record does show that Sherwin had quarterly contracts for
dry white lead but not for oxides (Tr. 1326), There is no svidence
as to the basis upon which Shorwin negotiates auch quartarly con-
teacts other than CX 823 @ and thors i ne Indication that tho pricss
thera quoted had any relationship to Smelting "s prics for pig lead. It

wiil bo noted that specifis pricos for both carload and leas than car- .

load ordors are quoted for a quarter of a year to Sherwin's repre-
sontatives who munst submit contracts ubtained in connsation thero-
with to the home office for final approval. There is no testimony con-
corning tho tarms and conditions of any of such oofitradts »0 20 in-

forenca that thoy aro idontical with or substantially simllar to those ..
of tha othor respondants i warranted, The Examiner found thatno -

uniform salos contract was agroed upon or used generally (Ex. Bec.
Dec. pav, bo, p. 33). .
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B ¢ Rad Lead quality differentials.

* The Examiner has found that Shorwin, as woll ns all of the
other respondents excopt International, quoted and sold red load on

- the differontlals agreed on for Schedule *' A’ (Ex, Ree. Dee. par. 5().
Sherwin excepted to this finding (Shor. Exe. 49). It {a truc that
Bchodule A of the Code, which nover Lecamo effective, contnined
a provision roading!

~ .. Y{d) Red Lend eomalnin%ninoty-uvon per cent (97%)
. . or ninety-elght per ceut (P8%) PO, shall be so markel on the
packago and shall Lo sold at not less than onoujunrter cont
{Yi¢) and one-hall cont (14¢) per pound, rcu;mtivol{, over
Beller’s price for grades of lower Pb.O. content” (CX 809),

There s no evidonco that Sherwin adopted the policy of Rjuot.
ing thosa three grades of red lead at different prices prior to Janu-
ary 14, 1043 (CX 823 F'), and thero Is no evidenco it was done then
as a result of any agreeniont or understanding with any other re-
spondent. The record contnins three similar bulletine which were
issued by Sherwin subscquent to tho date of the approval of the
Code in AMay 1934 and none of them quoted red load in threo differont
- qualities (CX 823 C-E). It s ohvious, tharefore, that ns late as

. the last of thoso, Docomber 21, 1038, Sherwin had not adopted the
practico of solling throo differont grades of red load at differontial
. prices, As far as the recard discloses this was first done in 1942,
- but In any ovont it was first dono somotimo subsequont to Decomber
- 31, 1036, 8herwin mado a study as to the cost of making tho threo
grades of vod lend and it was found that tho respective differontials
: quoted by Shorwin for 97% and 98% rod Joad wore slightly loas in
. each eass than the additional coat of produelng such grades ovor tho
\vooet of prodacing 93% rod lead (RX 200, Tr, 3881), Tho Exuminer
- sustained Bhorwin’s contention in this regard (Ex. Nee. Dec. nar,
¢, p. 81). Doas the Commission proposo to Infor that this netion
by Bharwin subssquoent to December 1936 was prodicatod upon a dis-
cusalon more than two years oarlior In polnt of timo when lhere Is
nothing more? That Is tho situation horo.

Y. Agenoy or Couslignment Plan,

Xt is charged that ono of tho practices adapted ne n result of
- the alloged conspiracy was tho uss of o plan of salilng white lead
: through dealers who are appointed 2s agents and who noll from
- canslgued stocks. (Item 5, Subparagraph B, Paragraph Hoven,
.‘Ccun.c I).--Sherwin’s roprosontative was presont when tho use of

.

Vo

¥ WTE IR KPR
HETE

}
!
i
)
H
\

87

such plan by somo of tho rospondents was discussed durlng the
N. R, A, poriod meutings (CX 801 A.D, 603 AR, 800 A-U), but was
openly oppoved to tho plan (CX 603 E, 713 A) and Shorwin nover
adopted or used the plan in any form (Tr. $701). The Examiner so
found (Ex. Ree. Doe. par. U3, p. 23, par, 7n8, p, 39) and Commis.
slon's Counsel ao de (Couwm. Proponed Ordor, Par, I, Item b,
Com, Bricf, p. 43). Therefors, the charge sst forth in Itam &, Sob.
paragraph B of Parsgraph Beven cannot b sustained as t0 Sharwin,

Q. Bherwin's Posltlon in the Lesd Pigments Industry,

In somo casos the Commivsion hias been abls to establish a
meeting of tho minds among a group of respondents by proving the
oxistenco of an actual agreoment by direct wvidvac, Lutin thiv caso
it {s ahsont. In snch ovent the Commission’s only alterualive is to
cstablish foets from which the meoting of the minds and the agree-
ment may be inforred. In dolng so the Commission must appraise
each respondent's incontivo by evaluating tho advantages surren-
dored Ly ench respondent for the common boueft of all.

First, what i{s Bherwin's position in ths industry from the
standpoint of sias? 8o far as tho lead piymonts industry is ocon-
corned SBhorw'n ls, by far, the winallest unit. As proviously stated,
fta percontage of whito lead-in-oli will not exceod 8% to 6% of the
total industry shipinents and its shipments of all othor products
involved horo are 1%, or less, of the Industry shipments. Many
witnesses from the primary olasses of purchasers of dry whits leed,
dry red lead snd litharge testified and not a single one identified
Bherwin &3 sver being one of its sources of supply for thess prodacts.
Furthor, Shorwin’s participation in tho lead p'gmont business is
largely rostristed to small ordera. Of thoe 845 whito lead-in-ofl in.
vulces tahulated by the Commission's stafY, only 78 Involved orders
for 1000 to 2000 pounds of load; only 33 Involved orders for from
2000 pounds to 4000 poundsy only 11 involved ordore for from 4000
pounds to 6000 pounds; only 0 involved orders for from 6000 to
10,000 pounds and only 11 involved orders for as much as § tona
and only 3 of those were for more than 5 tona (one for 15,000
pounds, ona for 20,000 pounds, and ons for 33,000 pounds). {(Bea
Appondix VIL) :

Rherwin {s admittodly one of tho largest, If not the largest,
roady mixed paint manufactoror in tho United Statos, Its promo-
tionnl afforts aro dirccted exclusively to the sale of ready mixed

paints. The rocord Ix replets with tostimony fu the effect that
ready mixed paints aro highly competitive with the Jead pig-
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ments involved In this proceeding, particularly white lend-in-oil
< and red Jead-in-ol}, and that the ncreased uao of rondy mixed paints
4 in tho last twonty-fivo yoars hax hoen largely responsible for the de-
‘3 croasq In the domand for whito lend and red load at the paluter and
‘3 consamer levels, The major portion of 8herwin's production of lend
{ plgments fa used In manufacturing its own mixed painte. 8herwin
22 13 really m nogligible factor in the Jead pigment industry.
i} ¢ Becond, what was Bherwin's relation to the other respondents in
A 1933.19347 The record shows that during the 1933.193¢4 period, thoe
{ Code for the paint, varnish and lacquer industry, also was being
d drafted. That industry, of which S8herwin Is a leading inember, was
74 using every effort to bring the lead pigments industry under the
{ paint code. The load pigmonts industry resisted this effort and sic.
‘M cesstally prevented its inclusion under the paint Code (CX 703 A-D,
‘R 708 A-F). -1t is obvions, therefore, that Sharwin’s primary interest
4 lay with the palut industry and not the load pigments industry. Sece
A also BX 201.204 for an Intoresting oxposé of Natlonal's attitude
4 towards S8herwin fn 1942 which {s not computible with tho attitude
{ yenerally found among co-consplrators.
q - Counsel for tho Coramission have well put it ** As a large manu-
1 faolurer and sollor of mixed patuts, it (Sherwin) was opposed to
.oonalgnment salling and nover did adopt thix phase of the conapir.
3 asy'"-(Com. Brief p. 45). Tho same reasoning is applicable tn the
A other phases of tho alleged conspiracy. Sherwin is a very Im.
‘W portant mamber of tha paint industry and & very unimportant mom.
3 ber.of the lead plgments industry in which it has no substantial
and no real {nterest, If tho members of an induetry, such as the load
{ plgments industry, should propose to enter Into any agreemont to
 control and dictats the prices and terms and conditions of sale for
thelr products they certalnly would not have any desire to juclude,
] or feql any necensity for (ncluding, & mamber of the Industry who
(1) was'a very small and negligible factor in snch Industry and who
&L, (37 was a very largs producer and seller of competitive products
‘2 which would not be incladed within the scope of the agreoment,
4 Thare oould be an Incentive for so dolng only if the other momber of
4 the industry was In a position to obatruet the full operntion of such
3 plan. Sberwin was certainly not in such position in an [nduairy of
N which it was in fact a vory minor factor and with which it was in
3 -ubstantial competiiion as to its major sales efforts. The only other
4 posaible Incontive would arise from the fact that Sherwin's plant
3 ‘location was such as to Impede the full operation of the plan. We
will denoostrate conclusively that §t was not in such positiop.
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Amsuming thoro was ah ngrocmont on tho part of soine of thy
rospondents, which wo deny, there was no Lncentive from a plant foce.
tion standpeint, for tncluding Bherwin, i

Durlng the porlod from 143G lo 1941, National produced ap-
proximately C0% of the basic earbonnte of white lcad in oll nold o
tho market, from 30% o 353% of tho dry white lead, basio carbonate,
sold on tho markot (Tr. 1647, 1663-68; Com. Ex. 664). The eombined
total percentnge of dry white lead, basle carbonate, and basic car.
bonate of whito lead In oll sold on tho market for thls respondant
was §8.%5 In 1938 and 33% in 1941 (Com. Ex, 669).

However, the Amended Complatnt defincs white lead as ineluding
both basis carbonate of lead and basic sulphate of load. Eagle i+
the largeat producer of basic sulphate of load and National producer
it in rolatively small quantities. 'Thereforo, in dotermining Na.
tional’s overall position In the white lead market account must b
takon of the production of basle sulphate. Basod upon the Aguro:
in the record Natlonal's overall percoutago of white 1oad prodnution
Including both basle carbonate and basie sulpliate, represents ap
proximatoly 30% of the production of such prodnets.

During tho samo period Natlonal’s production of red lead an¢
litharge amounted to approximately 80% of tho total produation of
such products by manufacturors for resale. In arriving at tuis per
contago the production of such prodacts by battery manufacturers
for thelr own use {u not taken into account (Tr. 1646-1647, 1665
1666). Its white lead plants sre located [n Parth Amboy, Nev
Jorsey: Philadelphia, Pennsylvaniag Ohicago, Ilinols (whare {8 pro
duoes 40% of its white lead); Bt. Touls, Missouri; and Oakland
California {Tr. 1071-1073). It produces red lsad and litharg
in nine plants located in Brooklyn, New York; Philadelphia, Penn
sylvania; Charloston, Wost Virginia; 8t. Louls, Missourl; Chlcago
1linols; Dallas, "Cvxas; Atlanta, Georgia and Los Angeles and 8x
Francisco, California (Tr, 1625). .

For the period from 1930-1948 Fagle produced (exclusive of it
sulpbate production) from 16% lo 20% of the white lead in oll ans
approxh.nately 10% of the basio carbonate dry white lead (Tr. 1550
1661). In addition, this respondent produced and sold substantia
quantitien of basic sulphato of lead (Tr. 3357, 4129), Durlng tb
perlod from 1037 to 1044, Eagle-Plehor produced and sold the follow
Ing quantities of beate carbonate of lead and basio salphste of ‘“f
respectively (Tr. 4129)s .
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@ respective plants where thoy have an advantaga,
§ over other producars loouted olsewhere,

§ vantage varise with the distance to the |
4 opéra

3 40
A SALES TONNAQGES,
v Basle
" White Lead Basic White
+ - Year Carbonate Lead Sulphate
- TR 1 A N 4,032 7,348
3 ... 1038 3,350 5,953
3 .2 1939 .. 3,240 5,315
E 71940 2,769 4,080
4 104 5,163 8066
[t D L 3,110 5,820
ﬁr B . 3,113 3,830
R T -+ 7 O 3,668 4,342
I Eaglo-Picher produced basic carbonate of white lead at {ts plant
3 In Cinolnnatl, Ohlo (recontly diamantled), and its oxides, red lead
4 and litharge, at plants located In Joplin, Missourl, and Nowark, Now

Jorsoy (Tr. 1582, 1664). In addition, it manufactared blue lend
and baslo whits lead sulpbate at its plants in Galona, Kansnn, Hitlu.
boro, Illinols and Juplin, Missouri (Tr. 3386, ot seq., 3421, 3000).
Thus, Eagle-Picher had threo plants manufacturing basie white

d Yead snlphate, Joaded xine oxido and blue load, two plants marufac.

taring ox.ldou, and ono plant manufacturing basic earbonato of white
load (Ohicago has now Loon subatituted for Cinclunati as the point

A of manufacture of basic carbonate). )

.: In 1943 Glidden produced between 8% and 9% of the white lead
in'oll and approximately 15% to 18% of the dry whita lead (Tr. 1307.
1308), It produces rod lead and litharge at Hammond, Indiaua, which

; 131n the Ohlcago switching arca and produces white load at Sernnton,

Pennezlvania (T, 1230-1233),
72 In’ the period from 1037-1043 International sold from 3%

] to'4% of the.white load In ofl and from 10% to 19 f the o
white Jead- (OX 741, 822-J), "’ % of the dry

International discontinued production
and sale of white lead and on Oclobor 1, 1048 sold {te plant at Finat

3 Chicago, Indiana, which {s within the Ohica HEN t
§, Eagle a0 that Ea'gh now also has a seated ln the Chicags

lant located ln the Ci
area for the produotion of while load.p " the Chicago

21 Obrioualy the Jocation of such plants as above deaceibed reautin

in;some’of the respondonts baving a territory sureounding thelr

duae to freight ratos,
The siza of the area of ad-

ocation of the nerrest plant

tod b'y.a oo'mpolltltor. The Cotnmlssion contands that all of

anoa .
A

N
R Y\-.:m;;,;,\r*

i .
e

H ;{{.Ki}""‘ :

Wy

3

the respomdonts have given up and surrendered their respoctive
arens of ndvantage in roturn for A nutual surreader of advantage
by cuch other und proposcs 1o lunue an ordae which will require, in
effect, cuch respondent to rotiro to Its own freight advantage terri-
tory und woll thers alone, Nutional’s Qakland, Baint Lonls and Phila.
dolphin plants have a freight advantage in a major portion of the
United Stutes over any othier white lead plant operated by a re-
spondent horeln, Natlonal has a white lead plant In the
Now York City nrca and therefore hLas a frelght advan.
tage In New England aml the lnwer portion of New York State ovor
any other planta.  Eagle's Cinelunatl white lead plant had a
freight ndvantagoe over any other white lead plant in & substantial
arca while In oporaticn. Due to tbe rocont abandonment of that
plant the major portion of that territory will be controlled by efther
8t. Loulx or I'hiladolphila with amall portlons going to Chicago and
Scranton. flidden’s whito lead plant in Beranton, Pennsylvania,
linn a froight advantage ovor any other white lead plant in the major
portions of Ponnsylvanla and Now York. Natlonal, International’s
plant {now owned by Eagle) and Slierwin all have the same freight
advantages in n relatively small and lightly popalated arca sur-
rounding Chicagn. The net resnit is that Glidden, Natlonal and Bagle
have & freight advantage in various tarritories, but Bherwin bas no
advantage in any territory. This is due to the fast that National and
Eaglo (sinco Its nequisition of Intornational's plant} both have whits
lead plants in Chicago whero Bherwin's sole plant is located and
also have plants elsowhore.

In a large portion of the Unitod Slates Natlonal has a freight
ndvantngo over red lead and litharge plants of all competitors das
to the fuet that it operates nine rod lead and litharge plants strategi-
cally pluced throughout the whole United States. Eaglehasa freight”
advantago in part of the country by reasca of its plant at Joplin,
Missouri. Sherwin has no advantage in say territory. Natlonal,
Gildden and Sherwin all bavo rod lead and litharge plants in Ohleago
0 thoy aharo any froight sdvantage acorulng to Ohloago over Bt
Louls, Missourl; Ohnrleston, West Virginla, and Oaklazad, Callfornls,
in nll of which cities reapondents other than Bherwin have plants,

Bliorwin hna only four shipping points (Detrolt, Minneapolls, )
Duluth and Sioux City) in the area where Chicago has & freight

- advaniage over othor cities in which lead pigment plants {elther
whito loud or red lead and litharge) are located. In shipping lond
plgments to sach of ta other 48 shipplng polats, or to aress perved :
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1y such shipping points, Sherwin fs at a frelght disadvantsge to
#ne or more of tha other respondents. Tho Idontity of tho speclfie
Jrodnoer who has the advantage over Bhierwin in each such silua-
Zon will yary doponding upon which one has a plant located closer,
Srelghtwise, to such shipping point than Bhorwin's plant at Chi.
Fngo.~ Bherwin {s at & dlsadvantage, freightwise, to at lesst ons of
Fhe other respondants in the eatire United States except North and
Zouth Dakots, Iowa, Minnesots, Wisconsin, Michigan and the north.
T3 parts of Nlinols, Indiaus and Ohio, and even in this arss it does
‘Aot have an advaniags, freightwise, over all other respondents, It
Zhaves that ares with other respondents.
l,}: no

{TL, HO INYERENOE WARRALTED THAT S8RERWIN PARTI.
OIPATED IN A PLANNED OOMMON COURSE OF AOTION.

“We do not proposs to argue ths basic quostions of law arising
“3uler Count 1 bot adopt and rely upon the briefs fled on bohalf

othe? respondents, particularly Nationsl, for an adoquate pres-
dhtation thereof, Wo do wish, however, to dlscuss one proposl-
#on which applies pecnliarly to Sherwin,
& Counsl for the Commission have rolied hoavily upon tho case
&) *Port-Howard Peper Co., el al. v. Federul Trads Commission,
386 Fod: (20d) 899, and have stated thal the fasts in the two cases
Frar.a" stridog resewnblance. (Com. Briof, p. 18.) We cannot
(gres with that statemiont and we challengs its corrcctneas, Wo
Sall attentlon to the fact that the Circult Court of Appesl In do-
Fading that case frst statod the basle proposition that **The more
ting of price lsts, or tho wvas of pricing zones, or the exlstence
5¥ an‘identical or szbstantially similar price for a standard prod.
3t is-not concluslve evidenco of an allogal conspiracy”. Thore
zguat-be somethicg more bofore an inferenco of illegulity is war.
dpnted! We contend that Sherwin’s pricing practices, in the raain,
Yo so°different from those of the other respondents that no in.
enos of agreement {s warranted. Wa contend furthor that thore
3] lacking, 50 far as Sherwin Is concerned, oue important clemont
eAllch has been present in all of the cases decided by the Courta
ifhere agreemont has been Inforred from identity of pricing prac-
..1-.l“-,"' ca
2 8 Novembor, 1043, the Cireuit Court of Appeals for tho
Ehvonth Clroult has had occaslon to review and uphold five ducl.
Sons”in which the Commission hed prodicated its findingn upon

. o_r;non arising through tho use of frelght equallzation systoms
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and zone prico aystems whoreby cach manulscturer surrondersd
A froight mdvaniago In tho territory noarest its own plant {n re
turn for & correaponding aurronder of freight advanilags by each
ather roapondent.

In United States Mulaters Ausociation, et ol, v, Federal Trads
Commndasion, 152 Falo (2nd) 161, an order was lssued by the Com.
imfunion {Dockot 3555) agninat clgliteen malstors who control more
than 65% of tho dowestic markot for brewors' malt. Eleven re-
spondents have thelr plants In Wisconsin, throo §n INinois; two In
New Yorky and one cach in Ponnaylvania and Michigan, They
soll malt only f. o. b. point of dollvery. Prico uniformity was
obtalned by tha uso of Chicago as a froight basing polat in re-
porting to thy Assoclation. Upon appes), the Circult Court of
Appeals In upholding tho Commisalon's order, stated:

*'Wa aro of tho view that the Commission’s findings that a
prico fixing agreomont oxlste] must bo accepted. Any other
concluaion would do violenco to common sensa and the realitles
of the sltuation, Tho fact that petitioners utilised a system
which onabled them to deliver malt at every point of destina.
tion at oxnotly the same price is a porsunssive clreumstance
in Itsell, Enpcclnll{ is this so when it is considered that peti.
tioner's pinnts are lncated in four different ststes and that the
barloy from which the malt {s manufactured is procured frow
olght or nine difforent statos’ (p, 164).

In The Milk aud Iee Creamn Com Inmstilute, ot al, v. Federal
Trade Commission, 152 Fed. (2ud) 478, an order was lssued by
the Comwlsalon (Docket 4551) against elght mauulscturers who
manufacture approximately 03% of tho metal milk and foa oream
cans distributod i the United States. Two respondonts have their
plantx fn Now York; two in Ilinols; sod one esch in Mlichigan,
Pennnylvanla, Minnesota and Wisconsin. They sold om & freight
equalization basls whoreby the delivered cost to a purchassr was
the anma regardless from whom tho purchass was made or from
which producora’ point shipinent was made. The Commisaton lpund‘
that the frefght equalization plan, as used by these resposdents,
was not used on a compotitive basis when reaching into a oompatls
tor’s tarritury but was used only to match competitors® prises (Par.
7). Duo ta the wide diversity of location each reaspondent sstually,
hiad a substantial torritory in which it had a freight nd:u"gv.'
Upon appeal, the Cireult Court of Appoals, o upbolding te Coms
mission’s order, siated: . . .
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~ %, ., . a custoner located in 8t Paul could rurchnno cans at
the same delivorcd price irrespective of whother the purchare
was mado from a mcwber loeated In Chicago or 8t Paul. Just
‘how such un unuaturnl situation could be rought about ‘l‘?
. erabers of an industry without a plan or agreoment lv difi-
- culty, if not lmposaible, to visualize. The mere fact that the
- :sltuation did oxist in and of itsc}f furnishes strong support
<that the Institute and [ts members wora acting cooperatlvely
,and by agreement, . . . .
7, 'On the face of the situation, it taxes our cradulity o belleve,
. as argued, that petitionoea einployed this aystorm without any
. agreemont or plan amony themuolves.” (P, 481, 482.)

- Im Port Howard Paper Company, et al. v. Federal Trade Com.
misslon, 156 Fed. (2nd) 899, an order was lssnod by the Commis.
slon (Docket 4608). against elght concorns who comprise all of
the manufactorers ol crepo paper. Two of the respondents
have thelr plants In Massachusetts; two in Pennsylvania; two
in Wisconsin, and one each in Now York and New Jersey. They
sold crepe paper on 4 zone price system with uniform delivered
-prices to all parchasers within a partlcular zone and uniform prico

«ifforentisls among the zones. Thore was an unquestioned froight -

sdvantage by the two manufacturers located Sn Wisconsin in a
substantial torritory and .a corresponding advaniage on thio part
of the manufacturers located in New York, Penusylvania, Now Jor-
soy.aud Massackusotts. On appeal the Cirsult Court of Appeals,
in upbolding the Commission’s order, stated:

X

. L
W #The exlstenos of substantial similarity in delivered prices to
vz0red territorles having l[dontlesl zone price difforentials, by
... six manufactarors Jocatod at different places, was not a happon-
'~ atance, Nor, looking at the situation objectively, wna it the
7, " inovitable and uncscapable result of keen competition in a
(.7 standard produet of iuvariublo qualitfes. To bo suro, a k.on
comt:!ltov strivos to moot & lowored price of a rompotitor im-.
iy, mediately upon bocoming aware of it, but he does not atrive
;.to and luvariably match a prico which is higher than thal at
he which hu neods profitably to sell, unless by cxpross, or tocit

! '\".;,-l eoment, all manufncturors have found oxistence to bo loms
+ *" . sirecuous for all coucarncd by narely sotting n prics for throo
| *%. sones Im the wholo United Hiatos, aml except for such (ldenti-
| « .cal) sono differcatinls, discarding and Ignoring the subatantlal
s¢ . Itom of frelght, Wa aro unublo to comprohend a manufactur-

- or's dlsdain of a natural advantngo utillzing the same to geln
local business, unloxs hio woro Inloctrinated with tha heliof (or
forced by superior econvmic cotupetitors fo align hlwsel! to
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concerted action of ldontieal dolivored prices) that elimination
of ali competition was cconomieally proforable. (P, 908.)
L] L] L] L ]

“0uo ﬁlanco at tho threo zone map for bulk erepe will ehow
{hio artifiolality of tho zone structure and intontion to cbviate

any natural advantage of location frow prics determination.
(P, 908.)

14We think the artificiality and arbitrarincas of the zons strue
ture is o apparant It ean not withstani the inforonce of a,

. menl, The E:m\mlulon evidently could not believe that Wis
cona.n companies would deprive thomselvea of the natural ben.
ofit of lmﬁon in the midwest, and proximily to the west over
castorn competitors, ware it not agrood that they would have
equel chanco for the eastern business, whero moat of the crep
paper manufaciurors were locatod'* (P, 907.)

In Triangle Conduil & Cable Co., Inc, v. Federdl Trade Commis
siow, 168 Fod. (2nd) 175, an ordor wes issucd by ths Commissios
(Docket 4432) against thirteon manufasturors of rigid steel condul
who control approximately 03% of the capacity for the manufactun
of rigid stecl conduit (Cotn. Rrief COA p. 4). Their reapective plant
aro located primarily in New York, Pennsylvania, lilinols, Indiana
Waest Virginla, and Ohle. Thay sold rigid stesl conduit on a baaln;
polnt syatem which reaulted In & uniform delivered price. Upor
appoal, the Circult Court of Appoals, In upholding the Commlssion’.
order, slated:

‘' And the existence of a plan or method:swhislr equalizes the de
livorod costa or p‘rleondof t?on; Litors h&:lag v‘l;i.ooly .3&73:;:
froight costs to given destinations constitutes »

in i&cll of an agreemoent fo use such plan or mum.n{P. 179)

1The rocord cloarly establishes . ., that purchassrs at or noa

a placo of roducl{on could not buy more cheaply from lh‘ol

nearby producor than froin producers locatad at greater g_h_

tances, and producors locatod at grual distsaces from n:{ give:

purchaser quoted as low a dellvered price us that quoted by th

nonreat producor. (I, 180) !
* 80

1+ Bach soller consclously intendn not to attempt the erclusion o
n: compatition from h(- natuzal frolght advantage territory by
rm{uclnx tho price, and In offoct Invites L othars to sbare ih
wvailablio buainess tt matched prices in his natural market iz re
turn for a reciprocal invitation.” (P.181) "
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© In Allied Paper 3tills, el al, v, Federal Trade Commisaion (Da-
olded June 11, 1948), an order wns Issued by tho Conunisaion
(Docket 3760) against forty-two corporations engnged in the manu.
facture and distribution of book paper who control approximately
80% of the production capacity (Com. Brief CCA p. 2). Eight havo
thelr plants in Ohlo; seven in New York; soven In Massachuseils;
fiva In Mlichigan; four in Ponnsylvanma; three in Wisconsing two each
in Virginla, Waahington, and Minnesota, and ono cach in Cnlifornia
‘and lllinols, Thuy s0ld an a xone rystom in which tho slates of North
;Dakota, South Dakota, Nobraska, Kansas, Oklahoua, Arkansax,
i Loulsiana, Mississippi, Alabania, Georgin, South Carollua and Flor.
ida were in zono 2-~all statos cast aud north of theso states wero in
zone 1, Wyoning, Colorads and Tuxas wore in zono 3—all othor
atatos wore in zone 4. Upon appeal, the Clrcult Court of Appeals, in
upholding the Commlssion’s order, stated:

, B “Therotltloners did witl varying uniformity usc the zoning ays-
‘s - tem of price quoting, and tho exlstenco of this plan which equnl.
{208 delivered prices of competitora having widely different costs

+ ment to uso such plan.’*
Ly - 1 Xt 12 clear that in each of these cases the Olroult Court of Appeals
3Ys great weight and cousideration to the fact that each of the re.
spondanta subjected itself to the restraint of not using s freight ad.
vantage which {t had {n seliing in the territory swrounding its own
[plant in return for & reciprocal restraint by each other respondent.
<, " In the briefs before the Clircuit Court of Apponls in theso casen
the Commission’s Counsol stressed and relfed upon this same basle
situation which was characterizod as a “very Important comnotitlvo
ifactor’’, {Soe Com. Briof bofora C. C. A.In 11, 8. Mulsters Ass's. el al,
tv. Federal Trads Conuniasion, pages 18 and 19; Com. Brief heforo
0. C. A. In The Milk & Icc Cream Can Institute, ¢t al. v. Federal
[Trade Commission pages 23 and 26; Com. Brief beforo C. C. A, in
riangle Conduit & Cable Co., el al. v, Federal Trade Commission,
nagoe 28, 32, 33, 63, 685 and Com. Briel bofore C. C. A. In Allind
Paper Mills, eb al. v. Federal Trade Commirsion, poges 18, 27, 38.41).
" - In sovoral of these briofs tho Commission’s attornoys hiave s tnted
he proposition of law as follows:

0 1Uniform tmmhslpauon by corapotitors in a particulnr aystom

v of doing husiness whero each is aware of the other’s actfvitics

I, ' is sufSelont to establish an unlawlul conspiracy if the offect lie
* restraint of interstato commorno.’’

.-
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* at a givon destination, s strong evidence In itsolf of an agree-
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and have relied upon tho foregoing cnsca and upon 11'm, Goldman
Theatres v, Locw's Inc, 160 Yod, 738 (CCA 3, 1945); Bigelow v,
R.K., 0. Radio Pictures, 130 Fed. 2nd, 877 (CCA 7, 1045), and Inter-
tlate Circxil v, United Slatcs, 306 U, 8.208, Thono thres cases, whils
pol concerned with freight problems, iuvelve situations where sach of
the dofondnnts voluntarily surrendered cerialn oxelusive teading
rights [n return for a reelprocal surrondor on the part of each othar
defeudant. Consequently, theso decisions do not detract in the slight.
st from tho position hero taken by 8horwin,

-~ In tho eaxo ngalnst tho Cemont Instituto, ot wl. (Docket 8167),
Paragraph Eight of Count II of tho Cowmission’s Complalnt con.
talns tho following langunge:

(4o ¢ ¢ Each sald producer knows that, In reciprocity for its omis-
sion to offer cumpetitive prices to prospective customors located
in the consuming arcas adjacent to its mill (where it bas & nata-
ral ndvantagoe and recolves its highost actual price), each respec-
tive producer will receivo the samo immunity 2rom price competi-
tion when it solls in the consuming areas adjacent to other mills.
A difference u delivered price of only ono cont {14) a barrel will
doflect tho business away from one manufaclurer to another,
Thus oach rociprocally wnives the advantages and neutralises
the dtnadvnnt:su whiel it has in cortaln consuming arsas as
aforosald in order that there may not anywhere be genuins com. -
petition in prieo botwoon producers which, except for such recip.
rocal walver and noutralization, would be in normal and astive
competition {n price.””

In its Findings as to the Faots in tho Cement case the Commis.
ston found:

“This count {Count 1I) fartlor nllegos that such dlsorimina.
tion in price Is tho result of rospondonts’ combination to use the
multiplo basing-point delivored-prica systom and that under this
systom ench rospondent knows that in reciprocity for its omis.
l(on to offor a competitive leco to customers located In mroas |
adjacent to its mill, where it has a natural adv:nhﬁ and ro- )
caivos its higlhest netusl priee, othor respondents will reclpro.
cally walve ﬁmlr advantagos and thus tho advantages and dls- .
sdvontugos of cach will bo noutralized *in ovder that there may .
not anywhere be genuino compotition in prics.’ .

+¢(h) Tpon considoration of tho rocard, the Commis=ion finds {
that o’zeh :nntorln) allogation of Count lI,‘nndTﬁ particular ncg 2
of tho abave-desaribed allegations, s sustainad by the evidonce.’’. H
(Par. 24) . 'X

Tho above quolke\l language advancos the same theory which runs )
tarough the series of cases horoinabove discussed. Thus, tbs Com- ;
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misslon itacl! bas resognized what thio situation must bo it the Com.
misaion {s Lo succcssfully infer the existence of an illegal agroemont
from similarity of pricing practices.

i’ That situation is not present here. The Supreme Court, in tho
caso of U. 8. v, Internationat Harveslsr Company, 274 U, 8, 693 hold:

. *And tho fact thnt compotitors may sco proper, in the exorclxo
' ~of tholr own judgnuisnt, to follow {lo prices of another mnanu.
..t factuver, doos not establish any suppression of compaetition or
r - show any sinister doniination. "Uniled States v, Steel Corpora.
. . biom, aupra, 448, And mco Cement M/g. Prolective Aesociation
., e United States, 268 U, 8, 888, 606.” (p 708).

-7 It is one thing when tho Commission may have somo basis for
drawing an Inforence that price similarity was the rosull of un vgroo-
ment, elther express or Linplied; but it Is quite another thing whon
thore s only the prico simitarity and no basts for tuforring a sinister
aspeot. ‘We have alroady demonstrated that 8horwin's pricing polley
results in prices whioh aro not Identical, to any substantial extont,
{ with the prices of other rospondents. We contond, howevar, that to

the extent such similarity doos exist it reprosents nothing more than
the sxerclse of Sherwin’s Indopondont judgmoent and prudencs to got
Las ‘good a price for its product as possible under the elreunistancea
provalling. Thi Is nat onough to warrant any inforonoa of participa.
tion in any unlawful astion.
" . - Irreapsctive of what the situstion may bs with respect to the
other respondents In this case, it Is an undisputed fact that Sherwin
had no tarritorial advantage at any time over all other respondents,
4t all times it has had to share whatever frelght advantage Qhicago
may have had over other manufacturing polats with other respon.
denta.” (8ce Paragraplt O of Beetion VI horeof for factual Jasiitiea.
tion of those statemonts.)
3: + In view of that situation, wo contend that tho Commission ls
not warranted In drawing any inferonce that Shorwin participated
in any plaaned common course of action. If such arrangomaent was
tually planned, it conld, and would, have funetioned fully without
poration from Bhorwin since Its solo plant was covored, freixht.
wise, by other rospondents at all times. Thero would havy been o
Inducoment for Including Bhorwin. It bad nothing 1o contribute.

Further, its primary distribution sot up throngh its warchouse and

retall stores waa ontirely differont from that of any of the principal
goors and produced different prices. Undor thoe elrcumstances

wre_provailing, we inslat that Shorwin is ontitled to a dlsmissal of
t I of the Amendod Complalnt. ’
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VIIl. INDIVIDUAL AOTS OF BHERWIN NOT A VIOLATION
OY BEJTION § OF FEDERAL TRADE COMMIBSION ACT.

It s proposed that each rospondent be required to cense and
doslat from “acting individually, or otherwlse, 50 as knowlugly to
contribute to tho accomplishment of any of tho ncts, practiocs or
things listed In paragraphs numbored 1 through B of Section I of this
order’’, (8eo, 1I—Ordor I'raposed Ly C 1 for Commisslon).
Wa have proviously taken the poxition thut thero ls no such ixsuc as -
Is contended (Com. Brief, Bee. VI, par, C, p. §) and argued (Com. ,
Brief, Ree. VI, par, C, p. 22:23) Liy Counxel for the Cowmnlssion.

Evon If thero wero such an lssuo, the proposed order (Bection I1), *
it entored, would bu {llegnl. Bueh order wonld prohibit, for oxample,
an individusl rospondont from independeatly solling lead plgments
at apocified prico difforontials dopending upon size or typo of con-
tnlnor; or upon slzo or type of ahipment to customors: or upon the
type of business in whioh customers may be ongagod. Thus the order :
would ban all functionsl differentials and ban all quantity differen. .
tials even when rupondents individually determine the amount of .
any differsntials granted and even though such differentialy differ .
a3 to each respondent. :

Sineo this scatlon of tho proposed ordor is predieated upon a
alaimad violation of the Federal Trade Commission Aet, the protes- .
tion nfforded by tho proviso clausos of Bection 2 (a) of tho Clayton
Act would not ie availablo. Tt eannot be tho law that, by proceodiog
under tho Foderal Tratde Comminsion Aet rathor than undor the Clay- |
ton Act In ennos involving alloged individual price diseriminations, |

tho Clomminxion ean avold tho Impact of tho Congressional intent .
which 1s stated in Bee. 3 (a) of tho Clayton Act as followss :

¢ provided, that nothing horein contained shall prevent difforen- '
tials which mako only duo allowance for difforences in the cost of ,
manufacture, sale, or delivory rosulting from the diffsring meth-:
ods or quantities In which auch commodities are to auch par-
chasors sold or delivercd.”

We cannot heliave Counsel fi ¢ tho Comnitssion are serioualy nrxlng‘;l
a proposition which nultifios that proviaion of the Clayton Aot. £

Counnal fur tho Commisston prodicato their request for tho’
outry of Soction [{ of the arder proposed by thom squarely and solely ¢
upon the cave of Triangle Conduit and Cable Co., eb ak v, Federal
Trads Commission (C. C. A, Tth, May 13, 1048). Thoy .I?AN a.t‘;
pago 23 of their brief as follows:
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* miesion itself has recognized what the situation must be if the Com-

i missisn is to successfully infer tho existence of an illegal agreement
{ from similarity of pricing practices.

‘That situation is not present here. Tho Supreme Court, in the

case of U. S. v, International Harvester Company, 2i4 U. S. 633 held :

“*And the fact ‘hat competifors may sco proper, in the exerciso

of their own judgmuent, to follow the prices ¢f enother manu-

-~ facturer, docs not establish any suppression of competition or

show any sinister domination. Uniled Stales v. Steel Corpora-

" v. Usited Stales, 268 U. 8. 588, 606."" (p. 708).

1t is one thing when the Coumission may have some basis for

drawing an.inference that price similarity was tho result of sn agree-
ment, either express or implied; bat it is quite another thing when
there is only the price similarity aud no basis for inferring a sinister
arpect, We have already demonstrated that Sherwin's pricing policy
results in prices which ars ot identical, to any substastial extent,
with the prices of other respondents, We contend, however, that to
the extent such similarity does exist it represents nothing more than
the.axercise of Sherwin's indepondent judgmnent and prudence fo ot
{a¢ good & price for ifs product as possible uuder tho circumstances
prevailing. This is not enough to warrant any inference of participa-
tion in any unlawful action,
* - Irrespactive of what the situation may be with respect to the
other respondents in this case, it i an undisputed fact that Sherwin
bad po tarritorial advantages at any time over all other respondenta.
At all time it has had 10 shars whatever freight advantsge Ohleago
may hava bad over other mannfacturing poin's with other respon.
dents, (Bee Peragraph G -7 Cietion VI bereof for factual justifica.
tion of these statemonts.)
;.- In view of th ¢ situation, wo contend that the Commission is
ot warrantod in drawing any inferenco that Sherwin participated
in any plaaned common course of action. If such arrangen.ent was
actually planned, it could, and would, havo functioned fully withoat
oooperation from Sherwin since Iis sole plant was covered, freight-

by other respondents at all timen. There would heve been no
ducement for inclad*ag Sherwin. It had notbing fo contribute.
a r, its primary distribution sct up through its warchouse nud
otail stores was catirely different from that of any of the principn}
produoers and prodveed differcent prices. Under the circumstances
bere prevalling, we insist that Eberwin is entitled 1o a dismissal of
bunt I of the Amended Complaint.

dion, supra, 448. And sce Cement M[g. Proleclive Association
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VII. INDIVIDUAYL ACTS OF SHERWIN NOT A VIOLATION .
OF SECTION 5 OF FEDERAL TRADE COMMISSION ACT.

It is proposed that each respondent be required to cense and
desist from “acting individoally, or otherwise, o as knowingly to
coutributo to the accomplishment of auy of the acts, practices or
things listed in paragraphs numbered 1 through 5 of Section I of this °
order’.- (Scc. II—Order Proposed by C 1 for C ission).
We have previously tnken the position that there is no such irsuc as -
is contended (Com. Brief, Sce. VI, par. C, p. 5) and argued (Com. .
Brief, See. VIL par. C, p. 22-25) by Counscl for the Comumission.

Even if there were such an issue, the proposed order (Section II), *
if entered, would be illegal.  Soch order wonld prohibit, for example,
an individual respondent from independently sclling Jead pigmeuts
at specified price differentials depemding upon site or type of con. ¢
taincr; or upan aize or type of ship t to cust #; or upon the ;
type of business in which customers may bo cngaged. Thus the ordar

wonid ben all functional differentisls and ben all quantity differen. =

tials even when respondsnts individually dstermine the amount of ;
sy differentials granted aod even thongh such differeptials differ’
as to each respondert, o
~ Sinee this section of the proposcd order is predicatod upon a
claimed violation of the Fedoral Trade Commission Act, the proteo- .’
tion £fforded by the proviso clauses of Bection 2 (a) of the Clayton ;
Act would not be avajlable. It cannot be the law that, by proccoding :
under the Federal Trade Commission Aet rather than under the Clay- |,
ton Act in canes involving alleged individual price diseriminations,:,
t{he Commission can avoid the impact of the Congressional an”
which is stated in Sec. 2 (a) of the Clayton Act as followss t
o” id=d, thal pothing berein contained shall prevent differen-
:W_w-chr&,% Strm only Mwmn LFI“W“ %MM %mho_dnwwm“ua the o“o» %—m m
ufsctu or delivery r rom L 3

H_a-no_. anp..h.&ﬂ“.? QE.NR_. commodities are 8.””_, pur- -

. chasers sold or deliverod.” oo

We cannol believe C 1 for the Commission are serionsly u_.mmuuM
a proposition which sullifies that provision of tbe Clayton Act. * .2

Counncl for {ue Commission predicate their request for tho,
entry of Scction I1 of ibe order proposed by them squarely and solely ¢
vpon the case of Triangle Conduil ond Cable Co., ¢t al. v, Pederol
Trade Commission (C. C. A. Tth, May 12, 1948). They state J» 3
page 23 of their brief as follows: "
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A. Detroit, Mich..... 46 23 23 51 32

19
APPENDIX III

This tabulation shows tha difference between less than car and

carload froight ratos (1) from Clicago (2) to certain cities 3)
for white lend in ol and dry white'lcad.

From Chcsge Dry White L vod Difer- White Leal (n O Difer.
10, LCL. C.L. eace LC.L. c.L. O{P'

Duluthk, Minn.,... 79

Minneapolis, Minn. 72 2% 3% 72 3214 39
36
Sioux City, Iowa. 66 43 23 ()] 43 23

B. Aberdaen, 8. D... 111 60 & 111 60 81

Dos Molinos, Jowa. 68 20 42

63
8t. Paul, Minn.... 72 LY, 3wy 72 321, 398
Davenport, Iowa.. 38 20 12 a3 2

(1) Freight rates taken from CX 791 B.D.

(2) Chicago selected because it {s location of Sherwin's onl‘{ lant
and is also location of white lead plants of National an I‘::tar-
national (now Eagle).

(3) Cities selocted for following rcasons:

A. Thesa cities are the only warehcuze points for S8herwin at
which Chicago had a freight sdvantage on the date of the
applicadle rates over other cities in which respondents other
than Sherwin had plants, Bee RX 198 A and D and CX
082 Z21 to establish warehouse points® identity. Beo RX
199 to establish area In which Chicago had advantage.

B. Thonse cfties are only ones in the Chicago froight advantags
area, other than those listed in A, where freight informa.
tion from Chicago is availabdle,
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APPENDIX IV.
CARLOAD FREIGHT RATEN
January 15, 1941
Dry White Lead

Chicago To
Buffalo, N. Y.
Cincinnati, Ohio
Cleveland, Olio
Dotroit, Michignn

Indianapolis, Indiann

Louisville, Ky.
Newark, N, J.
New York, N. Y.
Pittsburg, Pa.
Rochoster, N, Y,
8cranton, Pa,
Syrecuso, N. Y, -
Wheeling, W. Va.
Deeatur, 111,
Raltimore, M,
Toledo, Ohio
Youngstown, Ohio
St. Louis, Mo.
Albany, N. Y,
Roston, Manrs.
Phitadelphia, Pa.
Brooklyn, N. Y,

30 cents per ewt.
24
2%
8
8
24
42
42
41
32

The average of the foregaing Freight Hutes iz 324, .
The cities and the rates indicated are taken fram CX 791-2CDr
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- ~ APPENDIX ¥

AP JUPLEMEMTRD BY PAROL TEITINOMNY

TABULATION OF OATA 3IHOWN ON CX794 AND mX205
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APPENDIX ¥V

., TABULATION OF DATA BHOWMN ON CX794 ANO mx 205
: AB SUPLRMRATRED BY PAROL TEITIMOMY

. TOTAL WHITE LEAD DELIVERED-G1Q,955 POUNDS
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Tabulation from CX 74 A-Z7 and RX
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APPENDIX VI

rlemontary parol testimony (v

daentifles tho
{d all frolg
avolved,

Respondent’s
Ezhibit No,

205-A
205-C

203-D
203-E

205-F

205-L

articulur {nvoive

£ TT1-3804, 383.
* In conneetion wi

t ‘ohiarges Locause carload or true

Covmniuion'q
Exhibit No,

794-C

794-P

AT ooy ey e 3y
Wﬁ%ﬂflﬁw*ﬂm}m& LR
B T TN

Invoice
Number

4207
4298
11409
9741
14433
9068
11415
13314

A,

205 A-X and from sup-
3834, 4113) which
th which Bherwin
¥ load order was
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Respondent’s
Ezhibit No.

Commicsion’s
Exhibit No.

205-X T426&7

TOTAL POUNDS WHITE LEAD BILLED .
NOTE: Whores invoices are bracket

one shipment,

e s oy
PRSP AR AR P /A D)

AR AT

ek 2

2%

Invoices
Number

128718
14719
11300
49575
14622

841
10894

ed together, they Invol;e
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The preceding document(s) has been refilmed
to assure legibility and its image appears
immediately hereafter.
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Respondent’s
1 .~ ' Exhibil No,
205-X

. 25
Commiceion’s
Ezhibit No.
THZ0&T

one shipment.

T I O 148 R S O ¥ PP

DRy

Invoices
Number

12875
14719
11300
49575
14622

841
1089¢

N NOTE: Where invoices are brackated together,
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4000 8000 4
to # to # to 10,0004
10,0004 and over

10004 2000

to
Comm. Ex, No, 2000

1
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coN 31m2 88m212272343 _7v

74 0

794 D

4 E

4 F

79 G

622241.;."‘.211 IO Nt vt

794 1

794 J

794 K

704 M

704 N

794 P
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