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December 5, 2017

Samantha Dravis

Senior Counsel and Associate Administrator for Policy
Regulatory Reform Officer for Executive Order 13777
United States Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.,

Washington, D.C. 20460-0001

Re:  Request for Meeting Regarding Polychlorinated Biphenyl (PCB) Regulatory
Reform and EPA’s Burden Reduction/Smart Sector Initiatives

Dear Ms, Dravis:

I write on behalf of the Utility Solid Waste Activities Group (USWAG) to request a
meeting with you and your staff to discuss important regulatory and burden reduction reform
objectives that USWAG believes are consistent with Executive Order 13777 as well as EPA’s
Smart Sector Initiative. USWAG, formed in 1978, is an association of over one hundred and ten
electric utilities, power producers, utility operating companies, and utility service companies
located throughout the United States, including the Edison Electric Institute (EEI), the American
Gas Association (AGA), the American Public Power Association (APPA), and the National
Rural Electric Cooperative Association (NRECA). Together, USWAG members represent more
than 73% of the total electric generating capacity of the United States, and service more than
95% of the nation’s consumers of electricity and 92% of the nation’s consumers of natural gas.

The regulatory reform/burden reduction issues at the heart of this request were described
in detail in USWAG’s comments on EO 13777, submitted to EPA on May 12, 2017 and attached
hereto as Exhibit A. Specifically, USWAG requests a meeting to discuss certain of the
regulatory reform/burden reduction issues related to the federal regulations applicable to
polychlorinated bipheny! (PCB)-containing wastes. Of particular urgency are requests for:

e (larification of the PCB disposal regulations at 40 C.F.R. § 761.50 to expressly allow
for the disposal of all PCB remediation wastes with as-found concentrations of <50
ppm PCB in non-TSCA landfills (see Exhibit A at 10-11); and

= Modification of the PCB analytical rules throughout 40 C.F.R. Part 761 and including
40 C.FR. §§ 761.61(a)(5)(B)(1v), 761.253, 761.272, 761.292, 761.358 and 761.395 to
expressly authorize the use of the most recent EPA-approved extraction method
available for the chemical extraction of PCBs from individual and composite samples
(currently the automated soxhlet extraction method, Method 3541, though these
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methods are constantly evolving and the regulatory text should therefore allow for use
of whatever the most current method is at any particular time) (see Exhibit A at 11).

These regulatory amendments would eliminate unnecessary and costly regulatory
burdens and logistical challenges that significantly delay PCB cleanup projects—without any
risk-based justification. The requested regulatory changes would not only reduce unnecessary
regulatory burden but will improve environmental outcomes by streamlining and accelerating
PCB cleanup projects and associated compliance efforts by electric and gas utilities. The
contemplated regulatory improvements would therefore be consistent with EO 13777 and the
objectives of EPA’s Smart Sector Initiative.

USWAG respectfully requests a meeting with you and your staff to discuss these issues
in greater detail. Please suggest some times that would work for you.

Thank you for considering USWAG’s request. We look forward to discussing these
issues with you.

Respectfully,

Wlios DI

Allison D. Foley
On behalf of the Utility Solid Waste Activities Group

19117525v2
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May 12, 2017
Via Email

Samantha Dravis

Senior Counsel and Associate Administrator for Policy
Regulatory Reform Officer for Executive Order 13777
United States Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460-0001

Re:  Identification of Regulations for Repeal, Modification or Replacement Under
Executive Order 13777 (Docket ID No. EPA-HQ-0A-2017-0190)

Dear Ms. Dravis:

The Utility Solid Waste Activities Group (“USWAG”)! submits these comments in
response to Executive Order 13777 (“EO 13777”) on “Enforcing the Regulatory Agenda,™
which furthers the policy goal of alleviating unnecessary regulatory burdens on the American
people. EO 13777 directs the heads of federal agencies to establish Regulatory Reform Task
Forces (“RRTF”), under the direction of an agency Regulatory Reform Officer (“RRO”), to
oversee the implementation of reform activities and policies to ensure the effective carrying out
of regulatory reforms including, among others, Executive Order 13771 (“EO 13771”) on
“Reducing Regulations and Controlling Regulatory Costs.”

One of the key directives in EO 13777 is for RRTFs to “evaluate existing regulations®
and make recommendations to the agency head regarding their repeal, replacement, or
modification, consistent with applicable law.”” In undertaking this task, EO 13777 directs that
the RRTF shall attempt to identify regulations that, among other things:

VUSWAG, formed in 1978, is an association of over one hundred and ten electric utilities, power producers, utility
operating companies, and utility service companies located throughout the United States, including the Edison
Electric Institute (“EEI"), the American Gas Association (“AGA™), the American Public Power Association
(“*APPA™), and the National Rural Electric Cooperative Association (“NRECA”). Together, USWAG members
represent more than 73% of the total electric generating capacity of the United States, and service more than 95% of
the nation’s consumers of electricity and 92% of the nation’s consumers of natural gas.

2 Executive Order 13777 (Feb. 24, 2017) (“EO 13777"); see 82 Fed. Reg. 12285 (March 1, 2017).

3 EO 13777 refers to the definition of “regulation” or “rule” as defined in EO 13771, which includes, in pertinent
part, “an agency statement of general or particular applicability and future effect designed to implement, interpret, or
prescribe law or policy or to describe the procedure or practice requirements of an agency ... .”

+EOQ 13771 § 4.
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(1) eliminate jobs or inhibit job creation;

(i1) are outdated, unnecessary, or ineffective;

(iii) impose costs that exceed benefits; or

(iv) create a serious inconsistency or otherwise interfere with regulatory reform initiatives
and policies.’

In performing this evaluation, the RRTF is to seek input from entities significantly
affected by Federal regulations including, among others, trade associations. USWAG is a trade
association representing over one hundred and twenty power companies and four major utility
trade associations significantly affected by hundreds of federal regulations arising under the
Resource Conservation and Recovery Act (“RCRA™), the Toxic Substances Control Act
(“TSCA™), the Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA”), and provisions of the Clean Air Act (“CAA”). In particular, USWAG has
represented the electric and natural gas industries for over 35 years on federal regulations
involving the management of solid and hazardous waste under RCRA; hazardous substances
under CERCLA, the combustion of solid wastes under section 129 of the CAA; and the
management of chemical substances under TSCA. USWAG is therefore well positioned to
identify regulations arising under the above-referenced federal statutes impacting the power
industry that meet EO 13777’s criteria for repeal, replacement, or modification.

Below we identify those regulations falling under the various EPA offices. These
regulations relate to: both the Office of Resource Conservation and Recovery (“ORCR”) and the
Office of Emergency Management (“OEM”) within EPA’s Office of Land and Emergency
Response (“OLEM™); the Office of Pollution Prevention and Toxics (“OPPT™) within EPA’s
Office of Chemical Safety and Pollution Prevention (“OCSPP”); and the Office of Air Quality
Planning and Standards (“OAQPS”) within EPA’s Office of Air and Radiation (“OAR™).

L OLEM Regulations Warranting Repeal. Replacement or Modification

A, Coal Combustion Residuals Rule

One of the most significant rulemakings within OLEM in need of immediate
modification and, in the case of some provisions, repeal, is the coal combustion residuals
(“CCR”) rule under 40 C.F.R. Part 257. As EPA itself recognized upon promuigation of the
CCR rule, the rule imposes costs on the regulated community that far exceed its benefits.® As
discussed below, the recent enactment of the Water Infrastructure Improvement for the Nation
(“WIIN) Act, which establishes procedures for states and EPA to implement the CCR rule
through state or EPA permit programs, further warrants the modification of many provisions in
the CCR rule to reflect its implementation through permit programs, as opposed to the rule’s
original self-implementing regime.

SEO 13777 § 3(d)(E)-(v).
§ See 80 Fed. Reg. 21302, 21460 (April 17, 2015),

i,
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In particular, EPA removed certain provisions from the final CCR rule—which were
contained in the 2010 CCR proposal’ and drawn from EPA’s Part 258 municipal solid waste
landfills (“MSWLF”) program-—that would have allowed for tailoring of the rule’s groundwater
monitoring and corrective action programs based on site-specific conditions. EPA did this
because, under the existing CCR rule and in contrast to the MSWLF program, there is no
regulatory body overseeing implementation of the CCR rule through an enforceable permit
program. EPA explained, “[iJn particular, the possibility that a state may lack a permit program
for CCR units made it impossible to include some of the alternatives available in 40 CFR Part
258 [the MSWLF program], which establish alternative standards that allow a state, as part of its
permit program to tailor the default requirements to account for site specific conditions at the
individual facility.”®

With the enactment of the WIIN Act, however, the states and EPA may now implement
the CCR Rule through a permit program or other system of “prior approval” (collectively “state
CCR permit programs™). Therefore, EPA’s rationale for not including these risk-based
provisions in the final rule no longer exists. The rule should be modified to include these
common sense, risk-based management options. Given the time necessary to transition to CCR
permit programs as contemplated under the WIIN Act and make the substantive risk-based
revisions to the CCR rule, it also is necessary for EPA to immediately extend upcoming
deadlines in the CCR rule to avoid large capital expenditures by the regulated community for
elements of rule that may be implemented differently under future CCR permits.

These modifications to the CCR rule and additional recommended changes to the CCR
rule identified below find further support in the President’s recent Executive Order on
“Promoting Energy Independence and Economic Growth.” (“EO 13783).° EO 13783 directs,
among other things, that heads of federal agencies immediately “review all existing regulations,
orders, guidance documents, policies, and any other similar agency actions {collectively, agency
actions) that potentially burden the development or use of domestically produced energy
resources, with particular attention to oil, natural gas, coal, and nuclear energy resources.”’® The
CCR rule is an “agency action” that directly burdens the use of coal as an energy resource by
imposing unduly stringent and extremely costly regulations on the management of CCR—the
byproduct from the use of coal as an energy source. Indeed, the CCR rule can be as problematic
as the Clean Water Act Effluent Limitations Guidelines Rule for the Steam Electric Power
Generating Point Source Category (“ELG Rule™) on coal-fired power generation. Put simply,
the use of coal as an energy source is significantly frustrated, and in some cases rendered
untenable because the costs of managing residuals from this energy source (i.e., CCR) are unduly
burdensome and/or force the premature closure of CCR disposal units. Therefore, repeal and/or
madification of the provisions of the CCR rule identified below are warranted under both EO
13777 and EO 13783.

775 Fed. Reg. 35128 (June 21, 2010).

® 80 Fed. Reg. at 21396-97.

# Executive Order 13783 (Mar. 28, 2017) (“EO 13783"); see 82 Fed. Reg. 16093 (Mar. 31, 2017).
9 1d at § 2 (emphasis added).

e T
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1. Extensions of Compliance Deadlines: It is critical that EPA extend compliance dates
established in the CCR rule to provide time for implementation of state permit
programs. This will avoid capital expenditures for elements of the rule that may be
implemented differently by a state permit program (e.g., the use of risk-based
standards that are equally protective). Extension of the deadlines also is necessary to
ensure alignment of the CCR Rule’s requirements with EPA’s recent postponement
of the compliance dates for implementation of the ELG Rule. Coordination of the
CCR and ELG Rules’ compliance time frames has been one of the overarching
objectives of the Agency to ensure that owners/operators of CCR units are not forced
to make decisions affecting these units' under the CCR Rule without first
understanding the ELG requirements. Such extensions should include the time
schedules in 40 CF.R. §257.90(b) and §257.90(e) for initiating groundwater
monitoring, as well as the time schedules in 40 C.F.R. §§ 257.60-.64 for assessing
compliance with the CCR rule’s location restrictions.

2. Alternative Risk-Based Groundwater Protection Standards: The Agency should
incorporate into the CCR rule the option set forth in the proposal allowing for the use
of alternative risk-based standards in establishing groundwater protection standards
for Appendix IV constituents that do not have an MCL.!! This provision should be
added to the final CCR rule at 40 C.F.R. § 257.95(h).

3. Selection of Corrective Action Remedy: The rule’s corrective action remedy
provision needs to be amended to allow for the consideration of “the desirability of
utilizing technologies that are not currently available, but which may offer significant
advantages over already available technologies in terms of effectiveness, reliability,
safety, or ability to achieve remedial objectives.” And, as set forth in the proposed
rule and allowed for under the MSWLF program, the final rule should be amended to
allow for a determination that corrective action is not necessary as it would not result
in any meaningful environmental benefit (e.g., where the groundwater is not a source
of drinking water and there is a low likelihood of contamination migrating off-site).
These provisions should be added to 40 C.F.R. § 257.97.

4. Alternative Points of Compliance & Site-Specific Groundwater Monitoring
Constituents: EPA should incorporate into the rule provisions already in the MSWLF
program providing a permitting authority (1) the option to determine the appropriate
point of compliance for the groundwater monitoring system based on site-specific
conditions, and (2) the ability to tailor the constituents subject to groundwater
monitoring based on site-specific conditions. These provisions should be added to 40
C.FR. § 257.91 and § 257.94, respectively.

! See Proposed 40 C.F.R. § 257.95(h); 75 Fed. Reg. at 35249-50.

el
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5. Adjustments to Post-Closure Care Period: EPA should incorporate into the final CCR
rule a provision (as is available under RCRA’s MSWLF and Subtitle C hazardous
waste programs) allowing for a determination that a decreased period of post-closure
care, as opposed to the mandatory 30-year period, is sufficient to protect human
health and the environment. This provision should be added to 40 C.F.R.
§ 257.104(c).

6. Alternative Closure: EPA should modify the CCR rule at 40 C.F.R. § 257.103 to
allow for the consideration of alternative disposal capacity for non-CCR wastewaters
for purposes of qualifying for extended closure and avoiding premature closure of the
facility. The goal of § 257.103 is to prevent the premature closure of power plants in
circumstances where a surface impoundment otherwise required to close is authorized
to continue operating for a limited period of time if there is no alternative disposal
capacity to dispose of CCR.1?

The rule currently only allows for the consideration of the lack of available disposal
capacity for CCR in determining eligibility for continued operation. In developing
the rule, however, EPA was well aware of, and the rule in fact fully contemplates,
surface impoundments ceasing the receipt of CCR but continuing to receive non-CCR
wastewaters and continuing to operate under the rule.!* Therefore, this provision
needs to be amended to allow for the continued operation of surface impoundments
otherwise required to close, if there is no available disposal capacity for non-CCR
wastewater managed in the impoundment.'*

7. Regulation of Inactive Units: For the first time in its 35-year implementation of the
RCRA program, EPA made the unprecedented decision in the CCR rule to regulate
“inactive units”—that is, impoundments that had ceased receiving CCR before the
effective date of the CCR rule. EPA does nof regulate “inactive” units under its
Subtitle C hazardous waste program but rather relies on its statutory “imminent and
substantial endangerment” authorities under RCRA and CERCLA to address any
potential risks from inactive hazardous waste surface impoundments. EPA’s asserted
jurisdiction over inactive CCR surface impoundments is not mandated by the statute,
but rather was a policy decision by the former EPA administration.!’

This provision is imposing hundreds of millions of dollars of inflexible, one-size-fits-
all remediation costs on the power industry, overriding state risk-based cleanup
programs. It is also one of the reasons why the rule’s costs far exceed its benefits.

12 This issue is currently the subject of litigation brought by USWAG and other industry petitioners challenging
aspects of the CCR rule. See USWAG et al. v. EPA. No. 15-1219 (D.C. Cir.).

3 See 40 C.F.R. §§ 257.102(e){(1)(i}, 257.102(e)(2)(i).

14 EPA has already agreed to re-evaluate this issue, and issue a proposed rule as appropriate, pursuant to a settlement
agreement entered into with USWAG as a result of the CCR litigation referenced above inn, 12,

1% This issue also is the subject of litigation brought by USWAG and other industry petitioners challenging aspects
of the CCR rule. See USWAG et al. v. EPA, No. 15-1219 (D.C. Cir.).

B
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Therefore, EPA should repeal the provisions at 40 C.F.R. § 257.50(c) and § 257.100
subjecting inactive surface impoundments (i.e., impoundments that did not receive
CCR after the rule’s effective date) to regulation under the rule. EPA and the states
can address any risks from these units in a more cost-effective manner under pre-
existing RCRA and CERCILA imminent hazard provisions.

8. CCR Beneficial Use for Closure: The CCR rule does not apply to the beneficial use
of CCR provided such use meets the definition of “beneficial use” as set forth in 40
C.F.R. § 257.53. There are no prohibitions in the rule on beneficially using CCR for
closure of CCR wumits. Indeed, the rule’s preamble specifically identifies the
beneficial use of CCR for waste stabilization/solidification, which occurs as part of
closing a CCR unit.! Nonetheless, subsequent to enactment of the CCR rule, EPA
has been ambiguous regarding the appropriateness of beneficially using CCR for
closing CCR units. There should be no ambiguity with respect to the environmentally
sound and cost-effective use of CCR in lieu of virgin materials for the closure of CCR
units. Therefore, EPA should eliminate any ambiguity regarding this issue and
confirm that the exclusion for CCR beneficial use includes beneficially using CCR to
close CCR landfills and surface impoundments.

9. CCR Beneficial Use at Clay Mine Sites: The plain language of the CCR rule’s
definition of “beneficial use” places no limitations on what activities can constitute
beneficial use, with the only exception being the placement of CCR in a “sand and
gravel pit or quarry.” The phrase “sand and gravel pit or quarry,” in turn, is defined
as “an excavation for the extraction of aggregate, minerals or metals.” Based on this
language, EPA has taken a position prohibiting the environmentally sound and
beneficial practice of using CCR to reclaim clay mines on the grounds that the
placement of CCR in a clay mine cannot be a beneficial use, irrespective of purpose
or function, because a clay mine is or was a site used for the extraction of minerals—
i.e, clay. This interpretation is needlessly prohibiting a cost-effective and
environmentally sound CCR beneficial use practice and is imposing unnecessary
disposal costs on CCR when the CCR can otherwise be beneficially used to reclaim
clay mines in lieu of using virgin materials.

EPA should therefore clarify that the definition of “sand and gravel pit or quarry”
does not include clay mines and that owners/operators of such sites be provided the
opportunity, as is the case with other CCR beneficial use structural fill activities, to
demonstrate that the use of CCR to reclaim such sites meets the CCR rule’s beneficial
use criteria.

10. State-Approved Liner Systems: In promulgating the CCR rule, EPA established liner
design criteria that failed to include liner systems that state regulatory bodies have
found to be acceptable for CCR units. This means, for example, some CCR units that

16 See 80 Fed. Reg. at 21353,

—Gem
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are considered to be “lined” under applicable state CCR requirements are nonetheless
classified as “unlined” under the CCR rule, subjecting those CCR units to extremely
burdensome requirements not imposed on lined units and, in some circumstances,
including mandatory closure requirements.!” Given that the WIIN Act now allows
the CCR rule to be imposed through enforceable state permit programs, this disregard
for acceptable state liner requirements is at odds with the Administration’s principles
of federalism. Therefore, EPA should modify the rule at 40 C.F.R. § 257.71 to allow
for a determination that a CCR unit with an existing state-approved liner system
qualifies as a lined CCR unit under the rule.

11. Definition of Beneficial Use: In promulgating the definition of “beneficial use” at 40
CFR. §257.3, EPA mistakenly relied on a mathematical error in calculating the
volume of CCR beneficially used in an unencapsulated manner that triggers the need
to make an environmental safety demonstration. While the rulemaking record shows
that the volume threshold triggering this requirement should have been 75,000 tons,
EPA mistakenly calculated the number to be 12,400 tons. The Agency’s refusal to
correct this figure despite its awareness of the error unnecessarily burdens power
companies attempting to beneficially use CCR. EPA should therefore amend the
definition of “beneficial use of CCR” at 40 C.F.R. § 257.53 such that the fourth
condition applies only to unencapsulated uses exceeding 75,000 tons of CCR.'#

12. Aquifer Location Restrictions as Applied to Existing Impoundments: In the final
Rule, EPA subjected all existing impoundments to a location restriction requiring that
the base of the unit be five feet above the uppermost aquifer. See 40 C.F.R.
§ 257.60(a).”® Failure to meet this requirement mandates closure of the unit. Because
this mandatory closure requirement does not allow for the consideration of site-
specific considerations, this requirement should be modified to provide the permitting
authority with the ability to provide an alternative compliance option other than
mandatory unit closure.

B. Federal CERCLA Financial Responsibility Standards

Another rulemaking with potentially severe impacts on our industry in the ORCR within
OLEM is the pending rulemaking to establish and impose financial assurance standards pursuant
to CERCLA § 108(b) on the electric power generation, transmission and distribution industry.?°
EPA’s rulemaking is intended to protect the federal government from having to pay for cleanups
caused by an insolvent company. The Agency insisted on moving forward with the regulatory

17 See id. at 21370 (finding that the State of Florida’s criteria for a liner system does not qualify as a “liner” under
the federal CCR rule).

'8 This issue also is the subject of litigation brought by USWAG and other industry petitioners challenging aspects
of the CCR rule. See USWAG et ai. v. EPA. No. 15-1219 (D.C. Cir.).

19 This issue also is part of the CCR litigation. See USWAG et al. v. EPA. No. 15-1219 (D.C. Cir.).

20 82 Fed. Reg. 3512 (Jan. 11, 2017).

T
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process to determine whether to impose these requirements on the electric utility industry (along
with the chemical manufacturing and petroleum and coal products manufacturing industries)
even though USWAG and others submitted comments on an earlier Advance Notice of Proposed
Rulemaking (“ANPRM™) indicating that utilities pose little to no risk of defaulting on their
financial responsibilities due to the nature of their business.

Electric utilities are stable companies, have strong balance sheets, an extremely low rate
of insolvency and have not historically shifted cleanup costs to federal or state programs. The
utility industry does not have a history of failing to cover remediation costs, health assessments
and natural resource damages. As such, the risk that the federal government would need to cover
costs associated with the release of hazardous substances at utilities facilities is extremely low.

The imposition of financial assurance requirements on electric utilities would force
utilities to spend unnecessary funds, impeding job creation, limiting growth and increasing costs
to customers. Additionally, the costs of these regulations will far exceed their benefits; utilities
will in all likelihood be forced to pay significant funds for financial responsibility instruments
which will far exceed any nominal benefit that this extra protection will provide. FPA should
determine that a rulemaking establishing CERCLA financial assurance obligations for the
electric utility industry is unnecessary and indicate that it will not impose these requirements on
the electric utility industry.

C. Revisions to RCRA Hazardous Waste Generator Requirements

A final rule that imposed numerous stringent changes to a federal regulatory program of
broad applicability without commensurate improvements in environmental safety is the
hazardous waste generator improvements final rule that also originated in OQLEM’s ORCR.*
One of the most problematic aspects of the final rule is that in the preamble of the rule EPA
“clarified” that states were not permitted to provide relief for the consolidation of hazardous
wastes from remote or unstaffed sites. EPA provided a limited form of relief for this type of
consolidation in the final rule and maintained that state programs that had provided other types
of commonsense relief for the same concerns were not permitted under the hazardous waste
regulations.”?  Specific states have already provided relief allowing the consolidation of
unknown wastes by postponing hazardous waste determinations until waste is received at a
staffed facility or authorizing the direct transfer of hazardous waste to central locations. A
similar problem exists in the preamble discussion of episodic waste generation where EPA
suggests that the relief the rule offers is the only relief available for episodic generation events.
The discussion ignores the fact that some states have used their enforcement discretion to not
penalize those facilities that are out of compliance due to abnormal hazardous waste generation
patterns. In both these instances state programs have provided a functional, pragmatic approach
that is as environmentally protective as any other regulatory option. EPA’s failure to

2L 8] Fed. Reg. 85732 (Nov. 28, 2016).
2 14 at 85776.

-8~
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acknowledge these alternative approaches necessarily undermines RCRA-delegated states and
their role as the primary regulator for facilities located within their jurisdictions.

While the statements made in the final rule relating to the consolidation of hazardous
waste and the limited relief offered for episodic waste generation, the final rule also contains
dozens of other revisions that make a mature regulatory program more stringent without
providing environmental benefit. These revisions including imposing (i) onerous re-notification
requirements, (ii) drastically increasing the penalties associated with generator compliance, and
(iii) expanding and unnecessarily making the preparedness, prevention and emergency response
procedures that apply to small and large quantity generators more stringent. EPA should
withdraw interpretations in the final rule that eliminate state discretion and should withdraw
those components of the rule that make the already functional RCRA program more stringent.

Another issue not included in the recent hazardous waste generator improvements final
rule but that directly impacts hazardous waste generators is the unduly limited nature of the
trivalent chromium exemption. This is the exemption at 40 CF.R. §261.4(b)(6)i) for
potentially hazardous wastes that meet the toxicity characteristic for chromium. The exemption
allows specific wastes that contain chromium that is exclusively (or nearly exclusively) trivalent
chromium (and meet other specific conditions) to be exempt from hazardous waste regulation.
Unfortunately, this exemption is limited to only a few specific waste streams and generators of
other wastes including utility boiler chemical cleaning wastes are required to submit a petition to
their RCRA regulator in order to obtain the same relief for the same type of chromium. EPA
should expand the trivalent chromium exclusion to cover all waste streams that meet the
conditions of the exemption.

D. Federal Standards for the Aboveground Stemge of Hazardous Substances

Another pending rulemaking originating in EPA’s OLEM but within its OEM is the
development of regulations to cover the aboveground storage of hazardous substances. While
the Agency has provided very few details about how it will proceed with this rulemaking, we are
concerned that the developed regulations will be largely redundant and/or inconsistent with the
many varieties of state regulatory programs that already effectively protect releases and
discharges from the same types of facilities and substances that the federal program will
eventually cover. We are also concerned that the upcoming federal regulations will be
unnecessarily proscriptive and not allow for performance-based controls that facility
owners/operators will be able to tailor to the unique characteristics of their facilities.
Duplicative, inconsistent or proscriptive regulations could inhibit job creation, be unnecessary, or
have costs that exceed their expected benefits for facilities subject to these pending federal rules.

E. Federal PCB Regulations

Over the course of the past four decades, USWAG has engaged with EPA on the
development, trmplementation, and enforcement of the federal regulations applicable to the use

-0
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and disposal of polychlorinated biphenyls (“PCBs™). This work has included commenting over
the years on EPA requests for public input in connection with the Agency’s periodic
retrospective review of rules that may be “outmoded, ineffective, insufficient, or excessively
burdensome.”® In response to such a request in 2015, USWAG submitted written comments
identifying several provisions that continue to impose unnecessary administrative and financial
burdens on the regulated community far in excess of any environmental benefit. USWAG
incorporates those 2015 comments (attached hereto as “Attachment A”) by reference herein, and
addresses certain of these issues in greater detail below.

Note that all of the PCB-focused regulatory provisions discussed below involve the
disposal of PCBs, falling under the purview of ORCR and therefore requiring consideration by
OLEM. In some cases as noted below, these issues also relate to the use of PCBs, overseen by
OPPT, and therefore warrant consideration by OCSPP and/or coordination between OLEM and
OCSPP.

1. Disposal of PCB Remediation Wastes: EPA has found that PCB remediation wastes
found at concentrations of < 50 ppm PCB can be disposed of in non-TSCA landfills,
including MSWLFs, without presenting an unreasonable risk of injury to health or the
environment. The federal PCB disposal regulations, when considered as a whole,
implicitly acknowledge and allow for this.** However, over the years the Agency has
developed policy that restricts the option to dispose of as-found <50 ppm PCB
remediation waste in a non-TSCA landfill—an option that is not only cost effective
but which the Agency has found to present no unreasonable risk*>—to as-found < 50
ppm PCB remediation wastes generated under a particular PCB cleanup option (the
“self-implementing clean-up option,” 40 C.F.R. § 761.61(a)). That flawed policy
illogically requires identical <50 ppm PCB remediation wastes to be disposed of in
TSCA landfills, at far greater expense and frequently involving long-distance
transport of the PCB remediation wastes, if those wastes are generated under other
cleanup options. This disparity in the treatment of different categories of < 50 ppm
PCB remediation wastes has no basis in TSCA or the PCB regulations, nor from an
environmental or health risk perspective. Nonetheless, compliance with this policy
imposes significant and wholly unnecessary costs on the regulated community and
can complicate and extend cleanup efforts.

In light of conflicting EPA policy and in order to provide USWAG members some
level of regulatory certainty, and at EPA’s suggestion, USWAG applied in 2012 for a
risk-based disposal approval expressly authorizing the disposal of certain non-liquid

2 80 Fed. Reg. 12372 (Mar. 9, 2015); Docket ID No. EPA-HQ-0A-2011-0156.

# See 40 CF.R. § 761.50(b)(3) (“PCB remediation waste ... is regulated for cleanup and disposal in accordance
with § 761.617); § 761.61 (“Any person cleaning up and disposing of PCBs under this section shall do so based on
the concentration at which PCBs are found™).

33 See 68 Fed. Reg, 4934, 4937 (Jan. 31, 2003) (acknowledging that < 50 ppm PCB remediation waste “has little
inherent potential fo pose an unreasonable risk to health or the environment™),
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PCB remediation wastes found at concentrations below 50 ppm in MSWLFs and
other non-TSCA facilities. The final approval document,®® issued to USWAG
members in June 2014 pursuant to 40 C.F.R. § 761.61(c), is based on EPA’s finding
that such disposal presents no unrcasonable risk to health or the environment. EPA
has issued a similar risk-based disposal approval expressly authorizing the disposal of
certain as-found < 50 ppm PCB remediation waste to members of the National Rural
Electric Cooperative Association (“NRECA™).?” While these approvals have
provided members of USWAG and NRECA with some level of comfort in the
absence of clarified Agency policy or regulations, the approvals are limited in scope
and, in many cases, the problematic policy EPA has articulated in the past still
imposes disparate disposal standards on different categories of waste that are identical
in terms of PCB content and from a risk perspective.

EPA should therefore clarify the PCB disposal regulations at 40 C.F.R. §§ 761.50 to
expressly allow for the disposal of all PCB remediation wastes with as-found
concentrations of <50 ppm PCB in non-TSCA landfills. This clarification should
make clear that this non-TSCA disposal option applies equally to PCB remediation
wastes generated under the PCB Spill Cleanup Policy as well as PCB remediation
wastes generated under the PCB spill cleanup options at 40 CF.R. § 761.61. This
modification would also require the revision of EPA’s PCB Question and Answer
manual to revise or remove responses that are based on flawed policy regarding the
disposal of as-found < 50 ppm PCB remediation waste.?

2. Analysis of PCB Remediation Wastes: EPA’s PCB disposal regulations specify
particular analytical methods that must be employed when extracting samples of PCB
wastes for purposes of determining appropriate disposal options and cleanup
verification. In particular, the regulations specify the use of a traditional soxhlet
extraction procedure (Method 3540) rather than the equally effective, significantly
faster and much more cost-effective automated soxhlet extraction method (Method
3541). EPA’s own labs acknowledge the advantages of Method 3541, and Method
3541 is routinely used by EPA in other contexts including Superfund cleanups. There
is no scientific, environmental, or risk-based rationale for not allowing the regulated
community to use the automated soxhlet extraction method to analyze PCB content
under the federal PCB program. Accordingly, EPA should modify the PCB analytical
rules throughout 40 C.F.R. Part 761 and including 40 C.F.R. §§ 761.61(a)(5)(B)(iv),
761.253,761.272,761.292, 761,358 and 761.395 to expressly authorize the use of the
most recent EPA-approved extraction method available for the chemical extraction of
PCBs from individual and composite samples (currently Method 3541).

6 Available online at https:/fwww.epa.gov/pche/nationwide-risk-based-peb-remediation-waste-disposal-approvals-
under-title-40-code-foderal (current as of May 8, 2017),

.

% See EPA PCB Question and Answer Manual (June 2014) at 48.
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3. Satellite Accumulation of PCBs: There is a need to amend EPA’s PCB regulations to
accommodate the on-gite accumulation of small amounts of PCB wastes to facilitate
the cost-effective management and off-site disposal of these materials. EPA provides
this waste management option under the federal hazardous waste program (referred to
as “satellite accumulation™), but the Agency has never promulgated a similar common
sense accumulation provision under the federal PCB program. The absence of this
regulatory option imposes unnecessary costs and operating challenges for the
accumulation of small amounts of PCB waste. Therefore, EPA should amend 40
CF.R. §761.65 to include a “satellite accumulation” provision patterned after the
provision in RCRA’s hazardous waste rules that allows for streamlined management
of small amounts of PCBs stored for disposal.

4. Amendments to PCB_Regulations Applicable to Natural Gas Pipelines (for
consideration by OLEM (ORCR) and OCSPP (OPPT)): EPA’s PCB rules regulate
the presence of PCBs in natural gas pipeline systems, including requiring
owners/operators to identify any “potential source” of PCBs in the system.”’ The
term “source” of PCBs has long been erroneously and unnecessarily applied to certain
types of natural gas equipment. The regulations also impose conditions for
characterizing and then controlling the “abandonment” of pipeline systems at the end
of their useful lives.*® These use and abandonment requirements can be extremely
burdensome and impractical.  Moreover, they are unnecessary when the
owner/operator of the pipeline system can otherwise demonstrate that the pipeline
systemn does not contain PCBs. Currently, however, there is no clear method within
the regulations for owners/operators to make such a demonstration and bypass the
unwarranted use and abandonment requirements.

EPA should therefore modify the regulations for PCBs in natural gas pipeline systems
at 40 C.F.R. §§ 761.30(1) & 761.60(b)(5) to establish a method for owners/operators
to demonstrate that the pipeline system does not contain PCBs at regulated levels and
to thereafter be excluded from the use and abandonment/disposal requirements for
PCBs in natural gas pipelines. In addition, EPA should clarify and limit the scope of
the term “potential sources” at 40 C.F.R. § 761.30(i) to eliminate the unnecessary
evaluation of components of pipeline systems that do not serve as potential sources of
PCBs into the system. Note that, because these issues arise under both the PCB use
regulations (administered by OCSPP’s OPPT) and the PCB disposal regulations
(administered by OLEM’s ORCR), these issues require coordination between OLEM
and OCSPP.

5. Allow PCB Bulk Product Waste or PCB Bulk Remediation Waste for Storage up to
180 days in a Container: To facilitate the remediation of PCB-contaminated sites,
EPA’s current PCB regulations at 40 C.F.R. § 761.65(c)(9) allow for the on-site

 See 40 C.F.R. § 761 30()(1)(ii)(A).
30 See id. at § 761.60(b)(5).
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storage of PCB bulk remediation wastes or PCB bulk product wastes for up to 180
days if the waste is managed in piles meeting specified performance standards.
However, a significant shortcoming in this regulation is that the management option
is limited exclusively to the storage of PCB wastes in a “pile,” and does not include
any other type of unit. As a practical matter, facilities can more readily manage PCB
bulk remediation wastes or PCB bulk product wastes (such as dirt and debris, coal tar
wrap, or components of pipe removed during natural gas pipeline construction
activities) in roll-offs and other similar containers. Management of PCB bull
remediation wastes or PCB bulk product wastes in these types of containers is
common in the utility industry and, in fact, allows for more secure management with
far less potential for releases to the environment. The Agency’s unfortunate
interpretation of the 180-day storage provisiom, restricting the availability of this
regulatory option to wastes managed in a pile, significantly undermines the utility of
this provision and has no basis from a risk perspective. While USWAG members
have succeeded in securing individual risk-based storage approvals to store PCB
remediation wastes such as contaminated pipe in roll-offs for 180 days, such approval
is applied for and granted on a case-by-case and/or company-by-company basis—
representing a waste of both company and administrative resources. EPA should
correct this deficiency in the rule by amending 40 C.F.R. § 761.65(c)(9) to include the
storage of PCB bulk remediation wastes and PCB bulk product wastes in “PCB
Containers,” as that term is defined in 40 CFR. §761.3.

In addition, there are circumstances where the most practical and environmentally
sound option for managing bulk PCB remediation wastes or PCB bulk product wastes
generated in the field is to bring the materials back to a company-owned site (that is,
not the site of generation) for storage prior to off-site disposal in a qualified TSCA
disposal facility. The current regulations (at § 761.65(c)(1)) allow for temporary
storage of such materials for only thirty days. This is often insufficient time to allow
for the cost-effective storage of PCB bulk remediation wastes or PCB bulk product
wastes prior to off-site disposal. This is true, for example, in cases where utilities
conduct pipeline related-operations where coal tar wrap or segments of pipe are
removed. In fact, EPA Region 2 has recognized the appropriateness of extended
storage of these materials, leading it to issue a risk-based disposal approval under 40
C.F.R. §761.62(c) allowing a USWAG member to store coal tar wrap at a service
center for up to 180 days. The approval reflects EPA’s conclusion that, provided
certain conditions are met, such storage will not pose an unreasonable risk of injury to
health or the environment. Because the storage of PCB bulk remediation wastes and
PCB bulk product wastes at a site other than the point of generation for greater
lengths of time (7.e., up to 180 days) will not present an unreasonable risk of injury to
health or the environment, USWAG recommends that EPA amend its storage for
disposal regulations at 40 C.F.R. § 761.65 to expressly authorize such storage.

w13
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1L OAR Regulations Warranting Repeal, Replacement or Modification

A final rule developed several years ago warranting immediate modification and/or
clarification is EPA’s final rule establishing operational and emission controls for units identified
as commercial and industrial solid waste incineration (“CISWI”) units.*! The rule establishes
standards for CISWT units which are identified by statute as those units that “combust[] any solid
waste.”* USWAG has long maintained that several types of materials have been historically
introduced into utility boilers, including boiler cleaning waste and refined coal, as a practical
way to manage material without increasing emissions and to reduce the emissions of certain
contaminants, respectively. Due to the nature of this material, boiler cleaning waste and refined
coal are not being combusted as EPA has defined combustion in other contexts® and therefore
should not trigger CISWI regulation. USWAG sought confirmation on this point through the
CISWI rulemaking, and EPA responded to this comment by requesting that we submit this issue
directly to the Agency outside the scope of the rulemaking.** Accordingly, USWAG submitted a
request for an interpretation on these materials on November 4, 2013. EPA has not yet provided
a response to this request.

The evaporation of boiler cleaning waste in utility boilers is a practical, cost-effective
method for managing materials that are mostly or entirely water-based. Requiring shipments of
what can be over a million gallons of this material increases transportation costs and emissions
as well as costs associated with more expensive and inefficient downstream management. These
inefficiencies inhibit growth for our industry and imposes costs far exceeding benefits. The use
of refined coal whereby inorganic materials are added to coal to reduce the resulting air
emissions of burning coal provides tremendous benefit given the significant reduction in air
emissions from this operation. EPA’s failure to provide guidance exempting these practices
from CISWI regulation is particularly egregious given that Congress, recognizing the need to
provide policy support for the use of refined coal, provides a tax credit for these operations.
The Agency should respond to our nearly three-and-a-half-year-old request for an interpretation
by clarifying that boiler cleaning waste and refined coal do not trigger CISWI regulation when
introduced into utility boilers.

E S T

3178 Fed. Reg. 9112 (Feb. 7, 2013).

242 UB.C. § 7429(g)(1).

3% See Keith Bamett, EPA Envirormental Engineer, Combustion in A Cement Kiln and Cement Kilns* Use of Tires
as Fuel, EPA-HQ-OAR-2002-0051-3582 (April 25, 2011).

* See Summary of Public Comments and Responses for Commercial and Industrial Solid Waste Incineration Units:
Reconsideration and Final Amendments; Non-Hazardous Secondary Materials That Are Solid Waste, EPA-HQ-
OAR-2003-0119-2686, at 320-321.

3526 U.S.C. §§ 45(c)(N)8(e)(8).
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USWAG appreciates the opportunity to submit comments on the implementation of EQ
13777. If you have questions regarding the above comments, please contact me or USWAG
counsel Douglas Green (202-344-4483) at Venable LLP.

Sincerely,

Executive Director
Utility Solid Waste Activities Group
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Office of Policy

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue N.W.
Washington, DC 204860

Attn: Docket ID No. EPA-HQ-OA-2011-0156

Re: Comments on Improving EPA Regulations;
Docket ID No. EPA-HQ-ORD-2011-0391;
80 Fed. Reg. 12372 (March 9, 2015)

To whom it may concern:

The Utility Solid Waste Activities Group (“USWAG”) submits these
comments to the Environmental Protection Agency (*EPA” or the “Agency”) in
response to EPA’s request for public input on the Agency’s periodic retrospective
review of its regulations. 80 Fed. Reg. 12372 (Mar. 9, 2015). USWAG
appreciates EPA's effort to undertake a retrospective analysis of rules that may be
‘outmoded, ineffective, insufficient, or excessively burdensome and to modify,
streamline, expand, or repeal them in accordance with what has been learned,” in
keeping with Executive Orders 13563 and 13610. /d. These comments identify
certain regulations that EPA has established for polychlorinated biphenyls
(*PCBs”) under 40 C.F.R. Part 761 that warrant review as part of this effort.

USWAG, formed in 1978, is a consortium of approximately 130 electric
utilities, power producers, ulility operating companies, and utility service
companies located throughout the country, including the Edison Electric Institute
(‘EEI"), the American Gas Association (“AGA"), the American Public Power
Association (*APPA”), and the National Rural Electric Cooperative Association
(“NRECA").Y Together, USWAG members represent more than 73% of the total

T EEl is the principal national association of investor-owned electric power and light companies.
AGA is the principal national association of investor-owned natural gas utilities. APPA is the
national association of publicly-owned electric utiliies. NRECA is the national association of rural
electric cooperatives. Throughout these comments, we refer to our industry as the “utility” or
“electric utility” industry. This term is intended to include those portions of the industry and those
USWAG members that generate electricity but do not directly provide electricity to the pubilic and
are technically not “utilities.”
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electric generating capacity of the United States, and service more than 95% of
the nation’s consumers of electricity and 92% of the nation’s consumers of natural
gas.

For the past three and a half decades, USWAG has worked with EPA on
the development and implementation of the federal PCB regulations applicable to
electric and gas company operations. USWAG has raised each of the issues
discussed below with EPA on prior occasions and in other contexts; we appreciate
the opportunity to comment on these regulations once more in the context of
EPA’s efforts to review and improve its existing regulations in order to address
regulations that may be outdated, inefficient, duplicative, or overly burdensome.

These comments address the following PCB regulatory issues:

= Need for inclusion in regulatory text of all PCB extraction methods approved
for use in EPA Method 8082 in connection with PCB gas chromatography
analysis;

« PCB waste storage issues arising under § 761.65;

= Need for a regulatory avenue for the deregistration of PCB Transformers
from the PCB Transformer Registration Database under § 761.30;

# Batch testing authorizations under § 761.60(g); and

# Need for regulatory relief options for PCB cleanups during and following
natural disasters.

These issues are discussed in detail below.

* # * * *

1. Inclusion of EPA SW-848 Method 8082-Approved PCB Extraction Methods
in PCB Reqgulations

EPA’'s PCB regulations in several places require the use of specific PCB
extraction methods for chemical analysis, including EPA Method 35008/3540C, “or
methods validated under subpart Q” of the PCB regulations. Seg, e.g., 40 C.F.R.
§ 761.61(a)B)(1)B)(iv); 40 C.F.R. § 761.253(a); 40 C.F.R. §761.272; 40 C.F.R.
§761.292; 40 C.F.R. §761.358; and 40 C.F.R. §761.395(b)(1). As currently
written, validation of any non-enumerated extraction method - including methods
that EPA has approved for PCB extraction in other contexts — under subpart Q
requires a comparison study be conducted as prescribed in 40 C.F.R. § 761.326.
This time-consuming (requiring 60-day notice to EPA; see 40 C.F.R. § 761.320, 40
C.F.R. §761.81(i)(1)) and potentially resource-intensive effort is wholly
unnecessary for those methods that EPA has already approved for use in other
PCB extraction contexts (e.g., Method 3541, automated Soxhlet extraction
method).
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Each of the regulatory provisions cited above references EPA Method
8082, “Polychlorinated Biphenyls (PCBs) by Capillary Column Gas
Chromatography” of SW-846 (“Method 8082"), as a method for gas
chromatography (“GC”) analysis of PCBs.? Method 8082, in turn, provides at
section 2.1.2 that “[s]olid samples may be extracted with hexane-acetone (1:1) or
methylene chloride-acetone (1:1) using Method 3540 (Soxhlet), Method 3541
(automated Soxhlet), Method 3545 (pressurized fluid extraction, Method 3546
(microwave extraction), Method 3550 (ultrasonic extraction), Method 3562
(supercritical fluid extraction), or other appropriate technique or solvents.”
Therefore, EPA regulations requiring the use of GC for PCB analysis already allow
for the use of the methods enumerated in Method 8082 (though not expressly
called out in the text of the regulations themselves) in connection with these
chemical analyses.

However, as currently written, the regulatory text addressing chemical
extraction methods suggests that any extraction methods other than Method
3500B/3540C may only be used after a subpart Q comparison study has been
conducted. The result is the waste of time and resources, both on the part of the
party undertaking the comparison study and the Agency in reviewing the petition
required under subpart Q. This is especially true given that EPA has already
evaluated and approved the methods enumerated in Method 8082 as appropriate
for PCB extraction in connection with PCB GC analysis.

EPA should therefore amend the existing regulatory text to expressly
include among available extraction methods “any extraction method allowed under
Method 8082 from SW-846, as that method may be revised.” This approach will
not only provide clarity under the existing regulatory structure but will also allow for
adaptability as other methods may be added to Method 8082 going forward.

In the alternative and at a minimum, if EPA is for some reason unwilling to
make this change, EPA should modify each reference to chemical extraction cited
above to expressly allow for the use of Method 3541, automated Soxhlet
extraction, in connection with GC analysis for purposes of disposal. EPA has
acknowledged the comparable effectiveness and increased speed of this method
relative to other analytical methods, stating in the summary document for Method
3541 that “[tlhe method uses a commercially available, unique, three stage
extraction system to achieve analyte recovery comparable to Method 3540, but in
a much shorter time,” and that “[ijt has been statistically evaluated at 5 and 50
ug/g of Arochlors 1254 and 1260, and found fo be equivalent to Method 3540
(Soxhlet Extraction).” EPA, “Method 3541:. Automated Soxhlet Extraction,”

2 Note that the most current version of Method 8082 is Method 8082A (Feb. 2007); references in
these comments to Method 8082 include Method 8082A and any subsequent revisions of this
method.

3
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summary document at Section 1.1.2 In another context — approving a petition by
the Oak Ridge National Laboratory requesting the use of the SOXTEC extraction
system (Method 3541) in place of the conventional Method 3540 for the
preparation of PCB samples — EPA stated that “these preparative techniques
[Method 3541 and Method 3540] are equivalent, within allowable standard
deviation limits,” adding that Method 3541 “actually proved to be the superior
technique when time constraints were considered, taking only 2 hours for sample
preparation vs. 17 hours for [Method 3540].” See EPA Lstter from D. Friedman,
Chief, OSW-Methods Sections, to U.S. EPA Region IV, RCRA Online No. 13187
(May 31, 1988).

If EPA is unwilling to amend all of the regulatory references to PCB
extraction methods to include Method 8082-approved methods, the Agency should
at a minimum expressly allow the use of Method 3541 (or the most current version
of that method) as an available alternative to Methods 3500B/M3540C.

2. PCB Waste Storage Issues (40 C.F.R. § 761.65)

A, Satellite Accumulation

EPA should develop a satellite accumulation provision for PCB wastes
under 40 C.F.R. § 761.65 to allow for extended on-site storage of small volumes of
PCB wastes, provided certain volume limitations (e.g., a 55-gallon drum) and
storage and marking conditions are met. This would prevent the impractical,
costly, and inefficient scenario created by the current rules, which require transport
off-site of small volumes of PCB wastes (e.g., only two or three articles in a drum)
simply because of the short storage for disposal time limits. Further, this approach
to efficient waste accumulation has precedent in EPA’s existing hazardous waste
regulations.

Specifically, a PCB satellite accumulation rule could be patterned after the
satellite accumulation provision in EPA’s Resource Conservation and Recovery
Act ("RCRA”) regulations. This RCRA provision allows a generator of hazardous
waste to accumulate 55 gallons of hazardous waste at or near the point of
generation where such wastes initially accumulate and where such activity is
under the control of the generator. See 40 C.F.R. § 262.34(c)(1). Further, the
RCRA provision requires that the storage containers be (1) in good condition and
not leaking; (2) made of or lined with a material that is compatible with the waste
so that the ability of the container to hold the waste is not impaired; (3) kept
closed, except when it is necessary to add additional wastes to the container; and
(4) marked with the words “hazardous waste” (in the PCB context, the container
could be marked with the M. label or the words “PCB Waste”). See id. A PCB

¢ Available online at hitp://www.apa.govisam/pdfs/EPA-3541.pdf,
4
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satellite accumulation rule modeled after RCRA’s satellite accumulation rule would
allow for far more efficient management of PCB waste while remaining protective
of human health and the environment.

B. Storage of PCB Bulk Product and Bulk Remediation Wastes

Under the current regulations, qualified PCB wastes may be stored at the
clean-up site or site of generation in a pile for up to 180 days, provided the waste
meets certain conditions, including wind dispersion controls and liner requirements
to prevent runoff and migration from the waste. 40 C.F.R. § 761.65(c)(9). On its
face, the regulatory text refers to a “pile” and, as a result, EPA guidance suggests
that the management of qualifying PCB wastes in a roll-off or any other type of
container is automatically precluded from qualifying for this management option.
This has been the case even where such units meet or exceed the performance-
based standards referenced above. See EPA 2014 PCB Q and A Manual at 114-
15. There is no risk-based justification for a blanket prohibition on PCB wastes
stored in roll-offs or other types of containers qualifying for this management
option, provided of course that the regulation’s performance-based standards are
met.

Therefore, USWAG recommends that EPA clarify in the regulatory text or in
interpretive guidance that the rule is intended to encompass roll-offs, containers,
and similar devices meeting the performance standards set forth in 40 C.F.R.
§ 761.65(c)(9).  Alternatively, USWAG recommends that EPA amend the
regulatory text to specifically reference such units.

In addition, USWAG urges EPA to extend the 180-day accumulation
provision to scenarios where isolated pieces of electrical equipment from off-site,
intra-company sources are consolidated at a central collection facility meeting the
performance standards in 40 C.F.R. § 761.65(c)(9). EPA should also amend the
regulations to allow for 180-day storage in drums and roll-offs of PCB bulk product
and remediation wastes generated off-site by intra-company sources. This would
allow for the efficient consolidation of isolated PCB-containing electrical equipment
in the field while further promoting PCB reduction efforts.

C. Storage of Non-Liquid PCB Wastes

The secondary containment and berm requirements set forth at 40 C.F.R.
§ 761.65(b)(1) for the storage of PCB wastes are presumably designed to prevent
the release of PCB liquid wastes from storage areas. However, non-liquid PCB
wastes, such as bulk PCB remediation wastes and PCB bulk product wastes, do
not present the same run-off concemns as PCB liquid wastes and therefore do no
necessitate the secondary containment controls built into the current regulations.
EPA should amend 40 C.F.R. §761.65(b)(1) to expressly provide that the

5
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secondary containment and berm requirements do not apply to non-liquid PCB
wastes. This would facilitate establishment of more cost-efficient storage areas
that would, in turn, encourage non-liquid PCB waste cleanup and remediation.

D. Clarification of Thirty-Day Temporary Storage Provision for PCB Wastes

The existing regulatory provision regarding 30-day temporary storage for
PCB wastes (40 C.F.R. § 761.65(c)(1)) is in need of clarification to make plain that
the provision’s requirement to prepare an SPCC plan for containers holding liquid
PCBs at = 50 ppm applies only if such a plan would otherwise be required under
the applicable SPCC regulations (e.g., the SPCC threshold volumes are exceeded
and releases from the facility could reasonably be expected to discharge oil into or
upon the navigable waters of the United States or adjoining shorelines). In the
context of other storage for disposal practices, EPA has used explicit language to
indicate that the preparation and implementation of an SPCC plan is required.
See 40 C.F.R. § 761.65(c)(7)(ii). In contrast, the regulatory language in 40 C.F.R.
§ 761.65(c)(1) directs that an owner/operator of a temporary 30-day storage unit
shall prepare an SPCC plan “in accordance” with the SPCC regulations, meaning
that the requirements attach only when the threshold and location criteria
triggering an SPCC plan have been met.

Unfortunately, the regulatory language referenced above (“in accordance
with”) has created persistent confusion on this issue. Clarification is necessary to
increase regulatory certainty and to relieve the regulated community of the
inordinate resource burden associated with designing an SPCC program for 30-
day temporary storage locations in circumstances that simply do not warrant these
types of controls. There is no risk-based or practical reason to apply SPCC
protections to the storage of small volumes of PCB wastes that pose no risk to
navigable waters of the United States and that would not other trigger the SPCC
controls — and so there is no risk-based or practical reason to withhold clarification
of the regulatory language that has created regulatory uncertainty. Even if, for
some reason, EPA does construe this regulatory language as mandating the
creation of an SPCC plan for the 30-day temporary storage of PCB liquids when
an SPCC plan would not otherwise be required, then EPA should amend the
regulations to explicitly state that such plans are only required when the SPCC
threshold volume and location criteria are met.

3. Creation of Regulatory Avenue for Deregistration of PCB Transformers from
PCB Transformer Registration Database (40 C.F.R. § 761.30)

USWAG has been working with EPA for several years to improve both the
accuracy and the clarity of the Agency’s PCB Transformer Registration Database.
While EPA has undertaken efforts to correct inaccurate records in the Database,
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the lack of a regulatory avenue for deregistration of PCB Transformers results in
unnecessary administrative burden as well as a misleading Database.

To resolve this confusion, we suggest that EPA establish a procedure under
40 C.F.R. §761.30(a)(1)(vi) to ensure removal from the PCB Transformer
Database, at the owner’s request, of PCB Transformers removed from service for
disposal or reclassified to non-PCB Transformer status. This regulatory avenue
for deregistration should be optional, at the election of the PCB Transformer
owner, but should require EPA to remove from the PCB Transformer Database all
PCB Transformers for which a deregistration request is properly made. This will
reduce confusion regarding the current universe of PCB Transformers and make
the PCB Transformer Database a more useful tool for regulators, legisiators, local
response agencies, and the public,

4. Modification of Batch Testing Authorization (40 C.F.R. § 761.80(g))

Also in need of amendment are the batch testing rules set forth at 40 C.F.R.
§ 761.60(g). These rules require updating to reflect the assumptions incorporated
in 40 C.F.R. 40 C.F.R. § 761.2 in the 1998 disposal amendments. Specifically, 40
C.F.R. § 761.60(g) needs to be amended to allow for batch testing of mineral oil
from equipment identified in the 1998 disposal amendments as non-PCB (ie.,
post-1979 electrical equipment, small transformers, and rectifiers) with mineral oil
from equipment that was previously presumed to be non-PCB (ie., circuit
breakers, reclosers, and oil-filled cable). )

This change could be accomplished by modifying the last sentence in 40
C.F.R. § 761.60(g)(1)(i) to read, in relevant part: “If dielectric fluid from untested,
oil-filled circuit breakers, reclosers, cable, electrical equipment manufactured after
July 2, 1979, transformers with less than three pounds of fluid, or rectifiers is
collected in a common container with dielectric fluid from other oil-filled electrical
equipment, the entire contents of the container ...” This revision would update the
batch testing rules so that they conform with the 1998 disposal amendments, and
would serve to eliminate unnecessary confusion.

5. Provision for PCB Regulatory Relief During Natural Disasters

Ten years ago, in the wake of the devastation wrought by Hurricane
Katrina, USWAG worked with EPA to identify ways to provide regulatory relief for
PCB cleanups in other circumstances involving natural disasters. In response,
EPA issued enforcement discretion guidance (Attachment A) that outlined risk-
based relief in the form of cleanup and disposal standards for damaged electrical
equipment and related spills resulting from either Hurricane Katrina or Hurricane
Rita. This guidance was critical because, as EPA correctly recognized, the
traditional method for obtaining such relief — namely, through a risk-based
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variance request under 40 C.F.R. §761.61(c) — would not be practical from a
timing or administrative resources perspective in times of natural disasters, where
immediate action is required.

While this relief proved helpful to USWAG members responding to those
particular hurricanes, it was limited in scope and duration, expiring at the end of
2005 and applying only to events caused by those storms. More recent disasters
such as severe snow, ice, and wind storms throughout the country, hurricanes in
the Gulf region, and wildfires on the west coast have made clear that the type of
emergency situation necessitating prompt and straightforward regulatory relief for
facilities attempting post-storm cleanups is bound to recur year after year. As
requested in 2008 {Attachment B} and reiterated in comments to this docket in
2011, USWAG urges EPA fo develop guidance similar to the temporary relief
issued in 2005, but broader in scope and available for use during and immediately
after any natural disaster meeting specified conditions, without prior notice to or
approval from EPA. This would remove significant barriers to the timely and cost-
effective restoration of power following severe natural weather events.

* * x* * E

USWAG appreciates the opportunity to provide input as EPA pursues this
important effort. Please contact USWAG counsel Allison Foley (202-344-4416) or
Douglas Green (202-344-4483) at Venable LLP with questions regarding these
comments.

Respectfully submitted,

\ ’&«;}w%%??%‘.‘k @

James R. Roewer
Executive Director
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WRITED STATES EMVIRONMENTAL PROTECTION AGENGY
HEGION 4
A ANTA FEDERAL CENTER
&1 FORSYTH STREET
ATLANTA, GEOREIA INHS-H980

Nov 0§ 2005

AAPT-TS

Mary E. Davis

Amarican Eleclic Power
S04 N Allen Avenus
Shraveport, LA 71H

Plesr Ma. Dhvis:

The enclosed guidance wddresses clepnup of polychlorinated biphenvls (FCBs) spills from
clectrice! equipment damaged by Hurrcones Koiring and Rita, and management of the damaged
equipment. This swdance was developed based on input from your orgenization as weli ps from
sthees whe are engaged in cleanup and recovery efforts in the wake of the humricanes

We hope that vou find Uiz guidence useful. EPA recognizes the challenges faced by
those engaged m hurdcane-related cleatup and wecovery efforts, We believe thal this gadance
aeld s the neds of those dealing with damaged electrical equipment that may contain PCBs,
and spills from such cquipment. Based on the information we currently have, we do not helieve
thal sddinonal regulatory lexibility or cmecgency relief is needed,

Please feel frog to share this guidunce with atilities throughout the burrdeans impacied
areas, The guidence will rematn m effeet through the remainder of tus calender yeur.

stould vou wr any of vour vtility mdustry coliesgues have guestions sbout the enclosad
guidance, please contact vour Regional PCB coardinator, Centact information lor the Regional
PCE covrdinaors may be found al wwwgp :

Sincerely,

Y lerse Buskervilie
Actimg Director
Adr, Pestivides and Voxies
Management Division

Enclosuse

be: Lou Roberts, EFA Regton 6
Mugia Doa, OPPY

ftemiat Ackdrass BURLY « hitpiiwwe spagoy
Basyclediflecyelilils » Riintur wil Vegaidi 08 Bessd Inks on Fovyted Pager (inirmam 3% Foetionsumarn
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Gabilasee for Addressing Spills from Bleotvica! Baulpment

EP A is providing the following guidance for addressing spills from electrica! equipment
dJuspraged by Hurricane Katrina or Hurricane Rita. Areas of primary foderal concers include the
proper dispesal of electrical equipment contaning PCBs {ie., distnbution transformers ang
capacitors). BPA recopnizes that individuals, contractors or others involved in removing
slectrical equipment or utilities restoring clectrical service in arsps damaged by Hurricane
Katrina or Hurricane Ritg fooe difficult circomstances thal may impede full compliance.
However, in any event, vou shousld take the actions set forth below 1o the extent feasibls,

Efforts to restore the demaged areas to their pre-disusier comndition ofien mvolve removing or
ropairing damaged clectrical squipmenst. Thers may be a natural tendeney at this stage 1o
overlonk ceriain harards, such ag those associated with POBs, that are not immedintely life
threntening. However, such hazards are serlous and may manifest themsslves many vears from
the time of exposurs and should be taken into consideration, Given the health haverds sssocisted
with PO Bs, adeguate megsures should be taken during emergeney siiuations o mindmize
CHROBUIE.

This guidance remains in effset through Decvmber 31, 2003, and applies only te damage and
spills resulting from Harricane Katena and Horreane Rite, The guidance in this document
supersedes the PUR guidance m EPAY "DEMOLITION GUIDANCE FOR BTRUCTURALLY
LINSOUNT: BULDINGE DAMAGED BY HURRICANE EATRINAT

To the exlent feasible, elforts should be made fo perform the followmg steps:
Rientifving Downed Elactrical Egdpment Wivich May Contain PCHs

Cawtion! Downed electricol eguipment including wansformers may still be energized
which could cause injury. De-snerglzed capaeifors and batteries may st comtain a charge,

Downed electrical squinment may coniain PCBs
s Oioperably, ransformers that wers mounted on wtility poles are liguid [illed and some may
contain POBs,

«  Alr cooled or dry type transformers do not contain PCBs,

» in the absence of identitying information, it 15 best to assume a ansformer may contain
PORs. To sereen wransformers fur the presenee of PUBs, vou can use a Held screening
st kit, A positive test indicates the potential prosence of FCBs. A negative test
indicates no presence of POBs,

The location of the dewsed squipment should be identifivd using e.g., GPS. some kind of

visual marker along with a Jog book with descriptive locations, ele., because this wil]
belp you address funere clean-up of any spill associated with the downed eyuipment,
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Handling the Eleciricw! Eguipmoens

s I the electneal pquipment is intact, it can be stored tor reuse, preferably in a clean, dry
wres, v

I the ¢lectrical squipment has 4 smaldl feak that cian be controtled so that Ao additional
fguid leaks from the uniz, B oan be stersd for repalr and rouse sfier contratling the lesk,
preferably in o clean, dry avea.

#  Intact clocirics] equipment and equipment that has small leaks that have been controlled
can then be shipped without 2 manifest 10 8 ropair Taoility for evaluation and repuir,

s 17 the elecirical equipment has significant foaks, sny remalning fguid should be desined
into a non-leaking container. ¥ the field soreening tost kit indicsies the liguid contaias
BCBs, the eontainer should be labelad with the POB 1, ss containing PCE Hauids, and
uhirmately sent {0 a chemical or hazardous wasle mcinerator for disposal, The drained
electrical squipment carcass should be disposed properly.

i containers with drained Houids must be stored tfemporarily, they should be
placed on hard surface areas, such as a conerete or gsphalt parking lot for no rmore
thnn B0 days,

If the eaking electrical couipment cannot be drained, the slectrical equipment should be
placed in shipping containgrs, or coversd roll-offs with o poly liner or sorbent susteriad to
prevent further spread of the spill, intermadal containers with a poly liner or sorbent
material fo prevest further spread of the spill, or oiher weather-tight containers,

I these coniainers must be stored temporariiy, they should be placed on hard
surface arsas, such as & concrete or asphall parking ot for no more than %0 days

»  Eleolreal equipment from partics unable to manage their squipment may be consolidatud
at glectrics! uttlitv-owned loontions or other temporary storage or staging arces.

Handling the Spill

s Where possible, lemporary measures should be implemented o prevent, treal, or contuin
further roleases or mitigate migration to the environmen of POBs.

e Where possible, the location of the spill should be identified to determine 1F it correlates
with downed equipment. Where poszibie, the boondaries of the spill nren should be
identified with paint or fegs to facilimte future clean-up, Generally, afler the equipment
has been sent to the repair facility, the presence and congentration of PCBsin the
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equipment is determined. This information can be used to address the spill. If the PCB
concentration in the equipment was greater than 50 ppm, you should clean-up the spifl,

s Al soil with visible traces of the spill should be exeavated snd placed in weather-tight
containers, such as a covered and lined roll-off or intermodal containes.

H these contamners must be stored temporarity, they should be placed on hard
surfaee areas, such as o conoerete or an asphalt packing It for no more than 99
days.

# The grxcavated material should be disposed in 2 TSCA or harardous waste landfill,

= [ the spill is the result of an empty or leaking plece of equipment which has not been
lesled, some testing of the soll may be necassary to 1dentify i PUBs are present, If PCHg
are present in the excavated material, the waste should be sent to 5 TSCA or hawardous.

waste landfiil

For further information, please contact the EPA Regiona! POB Coordinator for your aréa.
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UMITED BTATES ENVIRONMENTAL PROTECTION AGENDY
WASHINGTON, DT, 20460

TEFISE OF
ENPORCERE T ARD
COMPHANSE ASSURANDE

MEMORANDUM
SURBIECT:  OBCA Concuwrrence on Guidanee for Addressing Spills from Electnicul
Fauipmen

FROM: Granta ¥. Nakayama *
Assigtant Admin

ey Suzan B, Hazen
Principal Deputy Assistant Administeaor
Office of Prevention, Pesticides, snd Toxics Substancss

Thank vou for taking the Jead in addressing the svolving environmental issues
associnted with returming olectrical service 10 greas of the Gulf Coust affected hy
Hurrigane Katring and Hurricane Rita. We have reviewed vour supplementa! guidance
titled “CGuidance for Addressing Spills fom Electrical Equipment™ and § congur with the
issuance of the goidance,

The issuance and use of the guidance i3 clearly necessary 1o serve the public
interest in this wade-sproad emergency ard no other mechardsm can adeguntely address
the situstion within the stipulated dmeframe. Therefore, T am glse granting a ne action
agsuranee from the POCH repulations esued pursuant to Section 8(¢) ol the Toxie
Substances Contral Aot for persons operating under the terms, conditions and limitstions
of the guidancs. This exercise of enforvement discretion is effective immediately and
will continue untid midnight on December 31, 2005, Any person conducting operativns
under the guidanes would need o be able to demonstrate the applicability of the puidancs
to thetr Situation and that their actlons sre congsistent with the terms and conditions of the
puidanve. Persons operating under this guidance also need to take any necessary actions
w0 protect public health and safety,

Wany questions arise concerning this exerise of enforeenwnt disoretion, tuey
should be selerved 1o Mr. Gerald Stubbs at (202) 364-41 78,

rdearreat Aeterens (URLY » fipsifonw spa g
PreyoietRecpeiable « Frinind with ‘v‘awt,%m' 38 oo ket Besytied Paper Hdmmuorn M Poodaonmums

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00119119-00033



Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00119119-00034



October 27, 2008

VIA ELECTRONIC AND CERTIFIED MAIL

Mr. Matthew Hale

Director, Office of Solid Waste

United States Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Mail Code: 5301P

Washington, DC 20460

RE: PCB Regulatory Relief During Natural Disasters

Dear Mr. Hale:

During your visit with the USWAG PCB Committee in April, we discussed
the need for the development of guidance that would provide practical PCB
regulatory relief in times of natural disasters. Three years ago, in the wake of the
devastation wrought by Hurricane Katrina, USWAG worked with EPA to identify
ways {o provide similar relief for PCB cleanups in other circumstances involving
natural disasters. At the time, we sought relief in the form of risk-based guidance
that provided streamlined PCB sampling and storage options that would become
effective during a range of natural disasters including, but not limited to,
hurricanes, tornadoes, earthquakes, floods, ice storms, and wildfires.

[n response, EPA issued enforcement discretion guidance (enclosed) that
outlined risk-based relief in the form of cleanup and disposal standards for
damaged electrical equipment and related spills resulting from either Hurricane
Katrina or Hurricane Rita. This guidance was necessary because EPA
appropriately recognized that the traditional method for obtaining such relief —
namely, through a risk-based variance request under 40 C.F.R. § 761.61(c) ~
would not be practical or useful in times of natural disasters where immediate
action is required. While this relief proved helpful in our response to those
particular hurricanes, it was limited in scope and duration, expiring at the end of
2005, and applying only to events caused by those storms.
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As recent storms such as Hurricanes Gustav, Hanna, and lke have
demonstrated, the type of emergency situation, brought on by Katrina and Rita,
necessitating regulatory relief for utilities attempting post-storm cleanups, is one
that is certain to recur every year. Hurricane lke alone was responsible for power
outages affecting nearly 4 million customers throughout Louisiana, Arkansas,
Ohio, Kentucky, and Texas. According to the Department of Energy, nearly one-
fourth of both Kentucky and Texas lost power during the storm.’ Such massive
power outages will continue to arise as a result of other naturai events as well, as
demonstrated by the recent wildfires in California and flooding throughout the
Midwest. Given the inevitability and unpredictability of natural disasters and the
importance of responding quickly and safely to damage and spills resulting from
those disasters, we urge the Office of Solid Waste to issue guidance similar to
the temporary relief issued in 2005, but broader in scope and available for use
during and immediately after any natural disaster meeting specified conditions,
without prior notice fo or approval from EPA. Enclosed please find the list of
conditions we believe would be appropriate for such emergency regulatory relief
guidance; this is the same list we submitted to EPA in the Fall of 2005.

USWAG would be pleased to work with EPA in developing this emergency
regulatory relief guidance. Issuance of this guidance is crucial, as utilities and
municipalities across the country will need this assistance in helping to restore
power to millions of customers in an efficient and environmentally sound manner
following storms and other natural disasters. Thank you for your attention to this
matter. We look forward to speaking with you regarding this important issue.

Sinceraly,

"“‘@'f“&ﬁé&a' e e -

James Roewer
Executive Director

Enclosures

cc:  David Hockey, Branch Chief
EPA Office of Solid Waste Corrective Actions Programs

' See Department of Energy Hurricane lke Situation Report #3 (Sept. 15, 2008), available online
at hitp/iwww.oe.netl. doe govidocs/2008 _SiiRep 3 lke 091508 10AM.pdf.
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