v/ PURCHASING DEPARTMENT 1 A
June 8, 1982 %;ﬂ
t
\
Mr, P, A, DeSantis PR ARTLY)
El Paso Plant At ees

SUBJECT: ORDER 12H-0715, REQN. EP-23
REFORMER STEEL AND EQUIPMENT
ERECTION

Herewith four (4)° copies of contract properly signed and
executed with James & Iuther, Inc.
to cover the Reformer Steel and Equlpment Erection

in accordance with specifications referred

to therein.

It will be in order for you to hand the signed copy of the
Agreement to the contractor, giving him whatever instructions
are reguired to proceed with this work; the remaining three (3)
copies are for the plant file.

You will note New York Purchasing Department Order 12H-0715

has been assigned to this contract for reference purposes. As
soon as the work is completed to the satisfaction of all concerned,
the invoices should be paid locally without reference to this
office. However, a copy should be sent to New York for recording.

Also, you are to note the expiration date of the insurance.
Should the work continue beyond the date shown, be sure to obtain
an extension to protect the company until the work is completed.

o Dtz

F. 0. WITTWER

FOW:eth
Enc.

cc: R. 0. Covington

PLAINTIFF'S EXHIBIT

ASA-735
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. : BY
TO: . , Asarco Construction or Repairs
Pershesing ' Contract Form PD-19
Credit ° Under $100,000.00
Lagsl - Revised 5/75
Incurence
Opereting

Vics Presidast

RETURN TO PURCHASING DEPARTUENT CONTRACT FOR

REFORMER STEEL AND EQUIPMENT ERECTION
= (Insert neme of job)

ASARCO Incorporated's El Paso Plant

- at El Paso, Texas
(Insert town and state)

THIS AGREEMENT- made the 10th  day of May , 19_82 ,

by and betweenJames & Luther, Inc. Contractors/Seryices whose address is

P. 0. Box 13224, E1 Paso, Texas. 79912 (hereinafter called the

“Contractor') and ASARCO Incorporated, a corporation of the State of

New Jersey, whose address is 120 Broadway, New York, N.Y, 10005 and

'

P. O. Box 1111, El Paso, Texas, 79999 (hereinsfter called che)
(Insert address of plant or unit)

"Owner').

WITNKNESSCETH:
The Centractor and Owner agree as follows:

Article 1., Scope of the Work

The Contractor shall furnish all shop drawings, field engineering, labor,
tools, equipment, transportation, materials and other facilities, except such
items as arc hereinafter listed as being furnished or furnished and installed by

the Owner, for Reformer Steel And Equipment Erection  (Lereinafter called the "work
(Insert name of job)

at the El Paso Plant of the Owner at El Paso, Texas
. (Inserc tovm & state)

in accordance with the drawings and specifications listed below, all of which are
incorporated herein by reference and made a part hereof:

E 24704, E 24705, £ 14713, E 14786,
E 24807, LP 23912, EP 23915, EP 31382 (List Specifications and Drawings)

James §& Luther, Inc. Proposal Dated 4/26/82

~t
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Areicle 2. Time of Ceoplation

The worle shall be cosmenced May 17, 1982 and

shall be substantially completed June 18, 1982 .

Article 3. Pavment (to be deleted if progrees payments are to be made)

The Owner shall pay the Contractor for the performance of this Contract,

'the sum of Fifteen Thousand Five Hundred And Thirty-Five And No/10Qzzzo=x dollars,
¢$15,535.00 ), lawful money of the United States of America within
Thirty days after satlsiacvory completion of the work and submission

by the Contractor of evidence ({ncluding, if requested, complete releeaaes of ell

ljens arising out of or in counection: with the work by all percons, firms or corpore-
tions on whode behslf such liens could be o1 were filed) satisfeoctory to the Ownar
tha2l all charges for labor and matcrial fncorporeted in the work and all other indebt-
edness conuected uwith the work for which lLiens could be filed have been paid and that
the work is free of all liens and encumbrances.

Arcicle 3. Payments (to be deleted §f progress payments ere not to be wmade)

The Owncr chell pay the Contractor for the performance of this contract,

the sun

dollars, (8 _), lawful momey of the United Stetgs] as follows:

On or about™the day of cach calendar month, €fommencing

ntractorn

, LY , the Owaer shall pay the

percent ( sed on the contract pricen, cf the labor and maoterizle

incorporated in the work end of matehdals sultably stored &t the sito thereof up to

the end of the next preceding calendar hantlyy” as estimeted by tha Owner, leass the
‘aggregate of previous poyments; and upon Sdogpletion of the entiva werk, & suz ouff-
icient to increase the total payments ’ _percont ( %y

.of the contract price. Final p: %) of the
contract price shall be d fter completion of the work.
Before each tmit avidence satioe~

in the cace of
cuplete releases, or all liens arising out of or in“qennection with

1 pereons, forms or corporations on whose behalf such 1fkgs could be or
werae fil that cll cherges for fabor and material incorporetsd in the twmrk and «ll
i indebt-
bcea

factovy to the Ou

edpeis not then dus) connacted with the work for which licus could be filad he
///yaid and that work is free of &1l liens and encumbrances,

~t

ASARCO ELP 0005916




Page 3 of 8

Article 4, Paymunta Withheld

0

The Ovmer may withhold all or part of any payment to the extent necescary.to
protect the Owner from loss or damage on account of (2) damaged or defective work not
remedied, (b) claims filed or reasonable evidence indicating probable filing of claims
by other parties against the Contractor or the Owner (c) failure of the Contractor to
make payments properly to Subcontractors or for material or labor, (d) a reasonable
doubt that this contract can be completed for the balance then unpaid, or (e) damage to
the Owner's property or the work of another contractor. .

"Article 5. Liens

If any lien remains unsatisfied after payment of the full contract price
has been made, the Contractor shall refund to the Owner all moneys that the latter
may be compelled to pay in discharging such lien, including all cests and a reason~
able attorney's fee. If the Owner has so requecsted prior to the signing of this
Contract, the Contractor, at the option of the Owner, agrees to furnish or permit
the owner to secure bonds in the full amount of the contract written by a2 surety
company designated by, or otherwise satisfactory to, the owvner, guaranteeing and
conditioned for the full, complete and faithful performance of this contract by the
contractor and for the payment of claims for labor performed or materials furnished
in comnection herewith, all in accordance with the terms of the bonds. The premium
for the bonds will be paid by the Owner and must not be included by the Contractor
in the contract price. In the event the owner elects to secure such bonds, the
contractor agrees to sign the required application, to furnish necessary financial
statements and financial guarantees, and to otherwise cooperate with the owner, in
securing the bonds,

Article 6. Title to the Work

Title to all work completed or in the course of construction shall be
in the Owner and title to all machinery, equipirent and materials to be in-~-
corporated in the work shall be in the Owner as soon as they are delivered on
the site of the job.

Article 7. Insvection and Repair

The Contractor shall provide safe and proper facilities at all times
for the inspection of the work Ly the Owner, and shall as soon as practicable
after written notice from the Owner, at the Contractor's expense, replace and
repair any materials or portions of the work which thc Owner shall deem defec-
tive and make good all work damaged or destroyed thereby, whether or not there
shall be a dispute with respect to any of the foregoing. Any such dispute
shall be settled by arbitrationm.

Article 8. Protection by Contractor

The Contractor at all times shall maintain adequate protection of the
work from demage and shall protect the Owner's property and all persons thercon
from injury, damage or loss by reason of any act or omission of the Contractor
or any Subcontractor. The Contractor shall be responsible, and reimburse the
Owner, for any loss or expense to the Owner arising from damage to the work or
othex property of the Owner caused by the wiongful act or neglect of the Con-
tractor, any Subcontractor or the employees of the Contractor or any Subcon-
tractor. Where such damape includes damage to the work it shall be repaircd
at the expense of the Contractor., -

~t
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The Contractor shall use its best judgement and skill in dealing

with labor matters, and take all reasonable steps to avoid labor dispute, In
the event of any strike or threat of strike, slowdowns, featherbedding, or other
1ike practices, the Contractor shall apprise the Owner of all relevant facts :
and implications of the particular labor problem involved, and shall consult in
good faith with the Owner in an endeavor to reach a mutually satisfactory solu~ -
tion to such labor problem and, so far as reasonably possible, to protect the

. Owner against delays affecting the work or damage or losses to its other oper-

ations. .

Article 9. Contractor's Liability Tusurance

The Contractor shall maintain such insurance as will indemnify it
against claims under Workmen's Compensation Acts and against any other claims
for damages for personal injury, including death, which may arise frcm opera-
tions under this contract, whether such operations e by the Contractor or any
Subcontracter or anyone directly or indirectly enployed by either of them,

Prior to comuencement of this work the Contractor shall file with the
Owner completed certificates of insurance in form of "Insurance Certificate"
attached and shall provide insurance coverage in amounts not less than those
stated therein,

Article 10. Indemnity by Contractor

The Contractoer shall save harmless and indemnify the Owner from and againct
any expense, loss or damage ou account of any claim, demand or suit made by any
person whomsoever, including auy employee of the Owner, which is in any vay caused
by or connected with, or grows out of the execution and performance of this Contract
by the Contractor or any Subcontractor; provided, however, that the Contractor shall
not be required to indemnify the Owncer against any loss caused solely by the
negligence of willful fault of the Owmer or its cmployees. The Contractor accepts
all risk of injury or damage and all responsibility for any claims for damages whate
soever resulting from the use, misuse, or failure of any hoist, rigging, blocking,
scaffolding, or otherlike or unlike equipment used by the Contractor or any Sul.contracto:
even though such equipment be furnished or loaned to the Contractor or any such
Subcontractor by the Owner, and shall indemnify the Owner against all such claims

Article 11, Owner's Resronsibility for Certain Casualties

The Owner shall be responsible for all damage to the work, and to material,
temporary structures, and equipment (excluding construction equipment not owned by
the Owner) at the site of the job, which is caused by fire, windstorm, smoke, hail
aireraft, explosion, vehicles, riot or civil cosmotion.

Article 12, bomnliance with l.aws and Ordinances

The Contractor shall give all notices and comply with all laws, ordinances,
rules, and regulations, bearing on the conduct of the work as drawn and specified.
If the Contractor periorms any work contrary to any such law, ordinance, rule or
regulations, he shall bear all costs arising therefrom, in particular, but without
limiting the scope of the foregeoing, the Contractor shall, and shall cause any
Subcontractor to, comply with the terms and provisions of the Occupational Safety
and Health Act of 1970 and all appliable rules, regulations, orders and occupational
Safety and health standards prumulgated under and issued pursuant to such Act in the
discharge of its duties and oblipations hercunder.

ASARCO ELP 0005918
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A

1f for any réason the Contractor's or any Subcontrsctor's employees or

agents acquire a status {mposing liability on the Owner for employer's con- R
tributions or taxes under the Federal Imsurance Contributions Act, the Federal
Unemployment Tax Act, any State Unemployment Tax Act, or any other Act, the
Contractor shall be exclusively liable for, and shall indemnify the Owmer

against, the same and agrees to comply with all such laws and regulations so

as to relieve the Owner from any and all liebility therefor and from the ree-
spongibility of meking reports or keeping records with respect thereto.

'Article 13. Petents

The Contrector shall indemnify and save harmless the Owner ageinst and
from any and all claims, losses, costs, damages, expenses, actions or other
proceedings, growing out of or resulting from infrigement of any patent by the
Contractor or any Subcontractor in the performance of this contract, except
that this provision shall not apply to patented articles or processes specified
in drawing or specifications furniched by the Owrner.

Article 14. Changes in the Work

The Owner, without invalideting this contract, may at any time order extra
work or mske changes by altering, adding to or deducting from the work. Such order
may be made by the Owner on its own behalf or at the request of the Contractor, upon
discovery by the Contractor of any discrepancy betwcen the plans and the physical
conditions encountered. If such extra work or changes involve a change in cost,
the contrasct price shall be increased or decreased by the fair value thereof, The
Owner will itemize the changes to be made and upon.receipt of written notice of
same, the Contractor will submit promptly to the Owner, in triplicate, an itemized
statement of his calculations of the adjustment in the contract price resulting
from the changes or extra work. This must be done before work on the change is
begun unless the Cwner gives written order to proceed immediately. No work or
change shall be made, except by written order of the Owner end no claim for an add-
ition to the contract price shall be valid unless the additional work was so ordered.
Any dispute under this Article shall be subject to arbitration,

"Article 15. OQuner's Ripgbt to Terminate Contract

1f the Contractor should be adjudged a bankrupt, or make an assignment for
the benefit of creditors, or if a receiver of the Contractor's property should be
appointed or if the Contractor files a petition or if & trustee of the Contractor's
property should be eppointed under the reorganization or readjustment provisions of
the Bankruptey Act, or if the Contractor et any time should refuse or neglect to
supply enough properly skilled workmen or proper materisls, or if he should fail or
make prowpt payments to Subcontractors or for material or labor, or disregsrd lews,
ordinances or the instructions of the Owner, or othcrwise be guilty of a substantial
violation of any provision of the contract which he shall have failed to correct
promptly after service or written notice thereof by the Owner, then the Owner may,
without prejudice to any other right or remedy, terminate the employment of the Con-
tract for the Contractor's default and take possession of the premises snd of all
materials, tools and appliances thereon and finish the work by whatever method the
Owner may deem expedient, In such case, the Contractor shall not be entitled to
receive any further payment until the work is finished., 1f the unpaid balance of the
Contract price shall exceed all the gencral demages of the Owner caused by the Con-
tractor's default, including the expense of finishing the work and compenssticn of the
Owner for the Owner's managerial and administrative service, such excess shall be pesid
to the Contractor.

~

ASARCO ELP . 0005919




Page G of B

. If uuch damages shall exceed such unpaid balance, the Contractor shall pay the
difference to the Owner. In the event the Contractor and the Owner are unable to .
agree upon the amount to be paid or reimbursed the dispute shall be settled by

arbitration.

Article 16. Correction of Work after Payment

Neither payment nor any provision in this contract shall relieve the
Contractor of responsibility for faulty materizls or workmanship and the Contractor
shall remedy any defects due thereto and pay for any damage to other work resulting
therefrom which shall appear within one year from the date of completion of the
Contractor's work hereunder. The Owner shall give notice of observed defects with
reasonable promptness. Any dispute under this Article shall be subject to arbitration, ~

Article 17. Arbitration.

All disputes vhich are hercin stated to be subject to arbitration shall be
submitted to and determined by arbitration. Except as' and to the extent otherwise
provided by the controlling state law, no party may have recourse to legal proceedings
(other than to enforce this arbitration Article) unless and until an arbitration
award has been made. There shall be one arbitrator who shall be chosen by the
American Arbitration Association, whose arbitration rules shall be followed.

Article 18. Subcontracts

The Contractor will not employ any Subcontractor without the prior written
approval of the Owner and the Contrator shall require each Subcontractor to execute
2 contract in writing cont2ining provisions similiar to sll provisions of thic con-
tract which are in any way applicable to such Subcontractor and wvhich will obligate
such Subcontractor to cemply with and perform all such provicicns herein. Nothing
herein sh21l create a contractuzl relationship between any Subcontractor and the
Owner.

Article 19, Assicnment

The Contractor shall not assign nor subcontract this contract in whole or in
part nor shall the Contractor assign any moneys due or to become due Contractor here-
under without the prior written consent of the Owner.

Ayticle 20. Coordination of Work

The Contractor shall conduct the work hereunder so ac to cause & minimum of
interference with the Owner's operation. Where interference with the Owner's operations
becomc absolutely necessary, permission shall be requested by the Contractor not less
than seventy-two (72) hours in advance.

Article 21, Undertakings by the Qwmer

. The Owner agrees to obtain and pay for any permits, licenses and casements
required for permanent structures or changes, and, to the extent practicable without
interference with operations, to furnish the Coatractor, free of charge, for its
use during the construction, electricity, water, Xrzzm and compressed air required for
construction purposes, at the voltage and pressure currently available at Owmer's '
said plant, to a point adjacent to or within 200 fect of the site, but the
Contractor will be required to make the necessary connections, provide upproved shut~off
and safety devices and furnish and install all temporary lines required to bring them
to the point of use.

ASARCO ELP 0005920
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Article 22, Applicable Law

This contract shall be construed and enforced in accordance with the laws of
the state where the work hereunder is to be performed.

Article 23. Entirety Clause

This contract constitutes the entire agrecement between the parties, and
except as may be specifically set forth herein no changes can be made hereln except
by an agreement in writing duly executed by the parties or their duly authorized
agents. .

Article 24, Technical Information

The Term "technical information'" as used in this agreement includes but
is not limited to technical data, reports, models, drawings, specifications,
operating manuals, designs, computations, formulas, apparatus, processes, pat-
entable or unpatentable inventions and other engineering data, You agree to
accept Asarco's decisions as to whether any particular information is technical
information or is technical information which has been made or conceived under
this agreement,

It is understood that in the course of your performence hereunder you may
learn or have access to technical information of Asarco. You agree that you and
your personnel will keep in confidence all such technical information of Asarco
and that you and your personnel will not use or disclose the same without Asarco's
written consent, either during the term of this agreemant or at any time thereafter,

You agree to disclose to Asarco all technical infermation made or conceived
by you or your personnel in performance, or resulting from performance, under
this agreement. You agree that all such technical information made or conceived
by you or your personnel shall become and remain the free and unrestricted property
of Asarco and that you shall assign or cause the same to be assigned to Asarco.
Tou agree that you and your personnel will keep in confidence all such technical
information made or conceived by you or your personnecl and that you and your
personnel will not use or disclose the same without Asarco's writtenm consent,
either during the term of this agreement or at any time thereafter,

You agree, upon the request and at the expense of Asarco, to make or cause
your personnel to make applications for Letters Patent in such countries as
Asarco may designate on those of the aforesaid assigned inventions which Asarco
believes to be patentable; and to assign all such applications to Asarco or its
order; and to give Asarco, its attorneys and solicitors all reasonable assistance
in preparing such applications, and in prosecuting such applications in the patent
office or offices involved and in defending and enforcing any patent that may be
issued upon any such applications; and to execute all papers that may be reasonably
required in the prosecution of such applications or to vest in Asarco or its assigns
said inventions, applications and Letters Patent,

Article 25, Additional Provisions

(add such additional provisions, if any, as the particular job requires),.
None !

~1
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IN WITNESS WHERLCOF- the parties have executed this contract the day
and year first above written,

JAMES § LUTHER, INC.
CONTRACTORS /SERVICES

Contractor

By /%“-'—

4

Title. Secretary-Treasurer

ASARCO Incorporated
Owner

O

By

v

Burchasing Asent

~t
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) ASARCO. lucorporated
s . g .
rronam # INSURANCE.1 Meviard 3 ° 7% IHSURANCE.CERTIFICATE
ANABLO, lncurpornted REQUIHEMENTS FOR CONTRACTORS AND SUBCORTRACTIOUS.
IHIS 15 10 CERTIFY THAYT THE POLICIES OF INSURANCE DLSCRIBED BELOW MAVE BEEN ISSUED TO o
James & Luther Inc, Contractors/Services
TUESE POLICIES ARE NOW IN FORGE, COVERING WORK BY THE ASSURED FOR ASARCU, fwcorporated
on conthRacT —_ Reformer Steel & Equipment Erection
AT El Paso, TX
IFf THESE POLICIES At CANCELLED OR CHANGED 1IN ANY WAY THAT WILL AFFECT THIS CERTIFICATE, TEN DavS'
PRIOR WRITTEN NOTICE WILt. BE GIVEN BY THIS COMPANY T ASARCO,lsncorparated.
ATy M. W.R. Kelly PPLANT MANAGER,
CESCRIPTION OF POLICY
KIND OF INSURANCE REQUIRTD
MINIMUM
NUMBER EXPIRES CIMITS OF LIABILITY
CONTRACTOUR'S PUBLIC
LIABILITY (COMPREHENSIVE
INCLUD ING CONTRACTLAL)®
BODILY. INJURY : cen .
gacH occakenes ¢ 500,000 4
60AL%19071~| 9-4-32 ’ ¥300.000
PRCPERTY. ot CNH EACH OC CURREACH 5
RCPE DAMEGE HRE ¢ 250,000 $ 25.000
CONTRACTOR S
PROYECTIVE LtIABILILTY
BODIL ¥+ INJURY o
6OAL419071— g—by-02 EACH OCGURREFACE § 500’000 £309.000
CNH
PROPERTY.DAMAGE t EACI OCCLRKEAGE § 250,000 $ 25,000
AUTOMORILE
BONILY . INJURY EACH PLRSOX $ 250,000 $160.030
60AL41.9071~ 9-4-82 EACH OCCURRENCE € 500,000 $300,000
PROSERTY -DAMAGE CNH EACH OCCURRENCE 3 100,000 9 25.000
WORKMEN'S COMPENSATION COMPLY WITH
APPLICABLE
AND AT B
. 60CB11768~ | 9-4~82 STATE LAw
g;\mt_.ovcn's LEABILITY CPS FACH OCCURHENCE ¢ 7 25.000
100,000 .
DAYE May 12, 1982 AETNA CASUALTY AND SURETY COMPANY
’ “ INSURAMCE COMPANY
4 7 ‘)l an F o
S - <l//, le
. — { w4
s S At
EL PASO TX GEORGE McCABE for GOLDFARB INSURANCE AGENCY
CIiTY STATE I AUTHORIZED REPRESENTATIVE
*The (ontractor shell save hereless and 1ndemn.{v the Owner frow sna egeitat s8Yy srparae, leoes ot damage om eccotnt of eny
cleim, Comend or euit mede Lv anv perscn whomsoevsr, including any erploves of the Cwner, which is 10 sy wey cavaed by or
connected vith, of grews out of the sexecution snd perfcracnce of thie coatrs~t by the (2ntrecinr of suy Ssbcontrector; nro-
Tidad, Forever. that the Contrector chall not be required to yndevhrfy ths Ovmer resinet amy loze cauesd solely by negli-
gonce or willful fevit of the Ounce 3¢ 1tx erployess. Tha Cantracter accapts e}l rick of injury ot dewsgo “‘é ell raepors
erbality for eny cleams for demeges ohateoetss fepulting froo the uee, wieves, or frilure of cxy haist, riggisg, biucking,
scaffolding, or cther like or vnlile equipeect uced by tha Covtrecter ar o2y Sebcontrector, svas though sucd equipuent i
furnished or loened to the Contrectar or any such Subcontractor by the Oweer oad shell indsnuify the Owmer agsinst all
such clasas.
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James & Luther Inc. Contractors/Services
P.O. Box 13224 » El-Paso, TX 79912+ (915) 598-1081

April 26, 1982

Asarco Co., Inc.
P, 0. Box 1111
El Paso, Texas 79999

Re: Erection of Structural Steel
@ Anode Gas Reformer

Attn: ‘Mr. Carl Glaser

Gentlemen:

We propose to provide all labor, and equipment required to complete
the above mentioned job in accordance with your plans, all for the

sum of $15,535.00.

No painting or sandblasting is included.

Hoping the above meets with your approval, we remain.

Sincerely yours,

JAMES

GDJ:gw
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