- January 27, 1969

Industrial Aeoident Board ' )
State of Montana : 036280 11
Helena, Montana %9601

ATTENTION: Robert Swanberg
Chairman

Re: Employse: Rodert Cohenour
Employer: Eomolite Division
W. R. Grace & Co.

Dear Mr. Swanberg:

This will serve to confirm our several telephone conversa-
tions oonoerning a determination of the procedure to de
followed in the above matter.

As you are aware, Form 37 was filed with the Board bdy the
employer in August of 1968, desoribing injury as "pulmonary
fibrosis"™, Mr. Cohenour had undergone oertain medioal tests -
in July of 1968 which indicated a condition desoribed as ’
*pneumoconiosis charaoteristic of asbestosis™. He returmned

to his employment immediately after these tests were ocon-

duoted, and has remained actively employed since that time.

My question as presented to you in our discussions related
to the Board's interpretation of The Oocupational Disease
Aot of the State of Montana, partioularly as it applies to
asbestosis under the above factual situation, and the
further prooedure if any whioch may bYe required by the Board
at this time. I believe we agree that under the Acot, the
Board is required to determine the validity of claims in
aooordance with the procedure outlined im Seotion 92-1315,
R, C. M., 1947, whioh apparently requires a mediocal examine-
tion by a member of the “Medical Committee” appointed by

the Board. It should however be noted that it is apparently
contemplated that this prooedure not be set in motion until
such time as a claim for actual disadility has been filed,

The problem next logically appearing therefore, ooncerms
what, 1f any aotivity or action may De required of am
esployee possibly suffering from the condition knowm as
asbestosis, but not disabled and capable of performing hia
regular employment, :
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It appears that 1t in tut
the disease, it may or may 3 ool
to be disabling. ;_. Ly i Foe

As we discussed, the Aot . l'.llv ltcﬂmillﬂl oldu SRR
involving silicosis or 10:!:! gadintion from sll othor ERE
occupational disease. The 1 "Antndment ad4ding asdestosim - ‘
as an ocoupational disease appareantly dsd not oontemplate

using the term "asbestosie" interchangeedly with "silioeeis”,

and it would therefore appear at firet Blush that aohOIteolc
must then be considered to de lumped threughout the Aet with .

the other occupational disessss. This distinotion would of
course appear to be of oeasiderabdle iwmportance vhea oconsider-
ing various other portions of the Aet,

Sections 92-1312 and 92-1313, R. C. M., 1947, read tegether,
seer to indicate that "notice of @isadility” shounld be :
filed by the employes, except in ocases involving siliocesis,
within thirty days after the emaploye® was Or should have
been aware of the nature of the ‘fmpairment, and that 2is
*claim® should be filed vithtll thtrty dlyl after ﬂ.uu such
notioe ot disability.

As the tor- 'dtnabiltty' 1d'¢inauynnn- utth tho term 'dto-
ablement” under 921303, Sud-ssotien 5, and means "the :
oevent of beooming physiocally incapacitated®, it does not
appear to me that a notice of disabllity es required under’
Seotion 92-1313 need be filed lmttl such time as plrnotl
incapacity becomes a feat.. . - . A

It seoms to me that to provido ptharvioo would require aa
employee who suspects he may actually bave oontracted
asbestosis to file his notice :and elaim, even though he

is not in any way disabled. This in turn would seem to

set in motion the Board procedugei required under Sectiom -
92-1315, and oould very well have th' effeot of prvolpitstln;

a contested claim before the Beard, which in tho final spalyeis -
may never involve any actual. m“l incspacity.

On the other hand, it would seem that 1f me further oouu i
is required in a case of this type unless actual physiesl - :
incapacity does later ocour, all rights of both the lm
and employer are fully protected; and the matter can h £
later litigated 1if necessary. . ’.-'""7 5&
As we disocussed, I shall very wueh :fpﬂoiutc your Oﬂl‘d- AL
ing the situation and providing me with the benefis O! m o
own tiews,
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