Message

From: Anthony L. Francois [TFrancois@pacificlegal.org]

Sent: 5/22/2017 5:35:02 PM

To: Greenwalt, Sarah [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6¢c13775b8f424e90802669b87b135024-Greenwalt, ]

Subject: FW: Following up on 2008 Rapanos Guidance and President's 2/28/17 EO on WOTUS

Dear Ms. Greenwald,

I am writing you to follow up on the below note that I sent your colleague Samantha Dravis last month,
but which appears may have been more properly addressed to you. It relates to EPA’s possible use of the
2008 Post-Rapanos Guidance in the course of revising the 2015 regulation defining “waters of the US”
under the Clean Water Act. As detailed in the note below, we have serious concerns about this, from both
policy and legal perspectives.

You may be familiar with Pacific Legal Foundation’s experience and expertise with this aspect of the
Clean Water Act; we would be happy to offer any legal insights we can to EPA’s key decision makers in
the effort to successfully implement the provision in President Trump’'s WOTUS Executive Order relating
to the use of the late Justice Scalia’s opinion in Rapanos in place of Justice Kennedy’s.

Best,

Tony Francois
Senior Attorney
Pacific Legal Foundation
930 G Street
Sacramento, CA 95814
Ex. 6
alf@pacificlegal.org
www.pacificlegal.org

From: Anthony L. Francois

Sent: Tuesday, April 18, 2017 6:00 PM

To: 'dravis.samantha@epa.gov' <dravis.samantha@epa.gov>

Subject: Following up on 2008 Rapanos Guidance and President's 2/28/17 EO on WOTUS

Good evening Ms. Dravis,

I am writing to follow up a note that | sent last Friday afternoon, regarding the EPA’s efforts under President Trump’s
February 28, 2017 Executive Order to repeal the 2015 WOTUS Rule and replace it with a revised definition of Waters of
the United States that is based on Justice Scalia’s opinion in Rapanos v. U.S., rather than Justice Kennedy’s opinion in
that case, on which the agency’s 2008 Post-Rapanos Guidance and the 2015 WOTUS Rule are based.

We have a specific concern relating to a report that was circulated last Wednesday by E&E News, that EPA’s Acting
Director of the Wetlands Division in the Office of Wetlands, Oceans and Watersheds, Mindy Eisenberg, had reported to
the annual meeting of the Association of State Wetlands Managers that once the 2015 WOTUS Rule was repealed, the
agency would rely on its 2008 Post-Rapanos Guidance while it developed a new WOTUS definition to replace the 2015

Rule. The article is here: htins:/fwww senews. netfereenwire/2017/04712 /storias /1060052007
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We have two significant concerns, if EPA is in fact considering this approach, both related to the 2008 Post-Rapanos
Guidance. First, as a policy matter, the 2008 Guidance shares many of the flaws of the 2015 WQOTUS Rule, especially its
use of Justice Kennedy’s Rapanos opinion as the basis for determining EPA jurisdiction over wetlands under the Clean
Water Act. Since President Trump’s WOTUS Executive Order calls for the new WOTUS definition to be based on Justice
Scalia’s Rapanos opinion instead of Justice Kennedy's, it does not seem to advance the implementation of the EO to use
the Kennedy-based 2008 Guidance while developing a new rule, the development of which agency career staff may be
inclined to drag out over several years. A better course would be to develop new interim guidance that implements the
Scalia Rapanos opinion.

The second concern is legal. The 2008 Guidance was never submitted to Congress for review under the Congressional
Review Act, 5 U.5.C. § 801 et seq., which means that under that Act, it cannot take legal effect. My PLF colleague
Jonathan Wood wrote an excellent piece for the Daily Caller which spells this out in detail, at

hitp://dailvealler com /201 7/03/0% frumps-prograss-gr-the-epa-is-a-good-start-but-more-reform-is-needsd/. The 2008
Guidance is one of the rules which we feature on our RedTapeRollback.com project website, as never having been
submitted to Congress, in violation of the Review Act (see htips:/fwww. redtaperoiiback.comfunreporied-regulations).
The bottom line, we think, is that if EPA does intend to rely on the 2008 Post-Rapanos Guidance while developing a new
permanent regulation to define Waters of the United States, the agency is required by the Review Act to submit it to
Congress in order for it to have legal effect.

For the long term project of a new WOTUS definition, built on Justice Scalia’s opinion in Rapanos per the President’s
WOTUS EQ, submitting the 2008 Post-Rapanos Guidance to Congress for review under the Congressional Review Act
would advance the effort significantly. Under the Review Act, if Congress disapproves of a rule, the agency cannot later
adopt a substantially similar one. That may be the only way to tie the hands of a future administration, which may want
to revert to a Kennedy based rule in order to more broadly impose Clean Water Act requirements, as the last
administration did. And, disapproval of the 2008 Guidance (which is based on the Kennedy test) under the Review Act
would substantially strengthen Administrator Pruitt’s legal case that the new WOTUS definition must be based on the
Scalia test.

We would be happy to discuss these issues at greater length; you are probably aware that Pacific Legal Foundation
probably has the best team of attorneys in the nation on the issues of both the Rapanos decision and the Waters of the
U.S. Rule, and the Congressional Review Act.

Best,

Tony Francois

Senior Attorney

Pacific Legal Foundation

930 G Street

Sacramento, CA 95814
Ex. 6

alf @pacificlegal.org

www.pacificlegal.org
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CONFIDENTIALITY NOTICE: This communication and any accompanying document(s) are
confidential and privileged. They are intended for the sole use of the addressee. If
you recelve this transmission in error, you are advised that any disclosure, copying,
distribution, or the taking of any action in reliance upon the communication is strictly
prohibited. Moreover, any such inadvertent disclosure shall not compromise or be a
waiver of any applicable privilege as to this communication or otherwise. If you have
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received this communication in error, please contact the sender at its Internet address
above, or by telephone at (816) 419-7111. Thank you.
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