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ENVIRONMENTAL PROTECTION
AGENCY

{40 CFR Parts 51.and 52]

[FRL 1300-6] - : ~ + —~. ," .

Requirements for Preﬁaratfon,‘ -
" Adoption, and Submittal of SiP's; .
Approval and Promulgation of State )

: Implementation Plans . .- = -

AGENCY: Envuonmental ﬁ)techon o
Agency.. | TR, (TS tesie
ACTION: Proposed Rules

- N

SUMMARY: EPA proposes to amend its' * :

" regulations for the prevention ot . -

Mﬂﬂi@_@)w 5124, -

52.21 (1978) in response 1o a court -

ra

“decision that overturned tho -
_Tegulations in major respeqls. EPA also -

——
proposes changes lo it&mgulatlons .
sffecling new source review in ; . - -(

nonattainment areas, inclu mg

- _resirictions on furfher major sour{:e e
- growlh and requirements under EPA's -

Emission OlfselIgterpretative Ruling, 40"

CFR Part 51 App. S, and section 173 of -

J X “De Minimis” Exemptlom

. the‘)\‘d!."l’d’tﬁ“‘form fhose rules to the -
co ecisi s ""'f"\

OATES: The deadline for submmmg
writlen comments is October S, 1978,

ADDRESSES: Comments. Comments
should be sent {in triplicate if possible)
to Central Docket Section {A-130),
Washington, D.C. At!en Docket No. A-.
79-35. . .
Docket: In accordance with sechon .
" 307(d) of the Clean Air Act, 42 U.S.C,
7607(d), EPA has established a docket . -
for this rulemaking. It bears Docket No.”
A-~79-35. The docket is an orgamzed and -
complete file of all significant = 5,;_-,";
information submitted to or otherwxse
considered by EPA during this - -~
rulemaking. The contents of the docket

N T

RV A

will serve as the record in the case of - ..

- judicial review under section 307(b) of .
the Act, 42 U.S.C. 7607(b). The docket is
available for public inspection and
copying between 8 a.m. and 4 p.m,,
Monday through Friday, at EPA's
Central Docket Section, Room 2803B. A
reasonable fee may be charged for
copying.

PUBLIC HEARINGS: EPA mtends to ho)d
public hearings on the proposals in this
notice in September in San Francisco,
California, and Washington, D.C. The
dxact times and places will bé .
announced in due course. ’
FOR FURTHER INFORMATION CONTACT:
Michael Trutna, Standards .. :
Implementation Branch (MD-15), Ofﬁce

- of Air Quality Planning and Standards,
Research Triangle Park, N.C. 27711, 919/
541-5292.

_ . _T\XIII Baseline Concentration: -

N

SUPPLEMENTARY INFORMATION: -~

Outline - ':
1. Background: .
A. Prevention of Significant Detenoration. -
B. Reqmremenls Relalmg to Nonatmmmenl -

‘Areas. 4 ;‘L U
L nghhghln N a2l
Ul Transition: Y

N e

A. PSD Part 52 Regulations. - "% 7]
B. Nonattainment Regulations. .’ -7~
C. PSD and Nonattainment SIP Revision
\IV Potential To Emit.=> -2 -
V. Fifty-Ton Exemption. .
VL Fusxhve Emissions~" -
VIL Fugitive Dust Exemption. -
‘Vlﬂ SuoglurcelFacillty/lnslallahom/
A. Definition of Source. . -
B. Sources Subject to PSD Requiremenls
C. Sources Subject to Nonatlamment »7E
Requirements, ' Vo h“ ST
D. Summary. . :
\lX Modlf'catlon-'/
A. No Net Increase. el
B. Restrictions on Cons\ructxo
C. Accumulation. _...- .-

-
-

¥aalf e

\XL Geographic Applicability: 32 E’
A. Designated Nonattainment AreuI
. B. Designated Clean Areu.»‘ Fu
C. VOC Sources. -

_ D. Interstate Pollution. "=
XII. Pollutant Applicability. .- ;> %

Best Available Control Technology
Ambient Monitoring. _ »
. Notification.
- XVIL PSD SIP Revisions:
" A. Equivalent State Programs.
B. Baseline Area. -
C. State Monitoring Exemphon. [

XVIIL Additional Issues: T

A. Innovative Control Technology =
NB. Modified Permits. - 4
-C. Non-profit Institutions. . ¢

D. Portable Facilities.

\F. Secondary Emjssions. : o :

F. Economic lmpact Assessmenl.
.G. Comments

l Background ;
A. Prevention of Stgmf' cant X

'Deterioration. In 1974, EPA pmmtﬁgated

regulations to prevent emissions of **" 7
sulfur dioxide (SO.) and part)culate -
matter (PM) from s1gmﬁcantly -
deteriorating air quality in areas where
concentrations of those pollutants were’

lower than the applicable national - .-~ >™

ambient air quality standards (NAAQS).
39 FR 42510 (codified at 40 CFR 52.21

"+ {1977)). EPA made those regulations part -

 state had issued a permit evidencing

" apply “best available contral " -

of the State Implementation Plan [SIP)
The prevention of significant =1~
deterioration {PSD) regulations ' '5"
prohibited the construction of any new
source or modification in certain
categories, unless EPA or a delegate °

that the source or modification wou]d
technology” (BACT) for SO, and PM, -
and that emissions of those pallutants”

“from the source or modlﬁcatlon would

LAM 012082

" the supplemental opinions. The p

not cause significant deterioration of air
quality in any area.

On August 7, 1977.. the President
sxgned the Ci

o 1977 {1927 Amendments) into law.
b. L. No. 5. Those

mendmenxg established a pew set of

" PSD re?-mrements aﬁ)gré C of Title l of
S S g ]
e Clean ctions
_T80-169, 42 U.S.C, 747&12. Thenew -
quirements follow

outline of the .
_old regulatxons. but are more elaborate °;

: and in many ways more stringent. The" - :
- 1977 Amendments also directed that

_each SIP was to contain the new " TR
“requirements. See Sections 161, Y
_110(a)(2){D) and (J), 42 U S C 7471
7410(8](2)[0) and (J). -

In response to that xnandate. EPA
_promulgated two sets of PSD regulations -
“on June 19, 1978. One set specified the ~—
minimum requirements that a PSD SIP -~
_revision would have t to contain in order’

sq&.; 1o warrant EPA approval. 43 FR 26380 .-
"~ {codjfied at 40 CFR 51.24 (1978)) “-

{hereinafter, the “Part 51 regulahons ).
The other set comprehensively amended
the old PSD regulations and .

. mcorporated into them the new PSD .
" requirements. 43 FR 26388 (codified at 40
_CFR 52.21 (1978) (hereinafter, the “Part

52 regulations”)). EPA intended that, .

* unti] it had approved a PSD SIP revision

for a state, the permitting of new sources
and modifications to be constructed in
its clean areas would continue under the
new Part 52 regulations. The United

" . States Court of Appeals for the District

of Columbia Circuit subsequently

 affirmed that approach. Citizens To

Save Spencer County v. EPA, 12 ERC
1961 (March 27, 1979). .
‘Many industrial and ermronmental -

. groups petitioned the same court for -

review of the substantive provisions of

_ both the Part 51 andPart 52 regulations.

On June 18, 1979, the court issued &

" decision that upheld some of those

provisions and overturned others.
Alabama Power Company v. Costle, 13
ERC 1225. In its opinion the court merely
summarized its rulings, but promised
supplemental, comprehensive opinions
in due course, probably by “the end of .’
. this summer.” /d. at 1227 n.7. The court
also invited the parties to file petitions
for reconsideration, several of which

. were filed but have not yet been acted
" upon. In an order that accompanied the

summary opinion, the court stayed the
effect of its decision until it had issued
ose
“of thls procedure, tire court explained,
was “to enable EPA-to proceed as soon

" as possible to commence rulemaking or’

other proceedings necessary to

‘pmmulgate those revisions in the PSD -

regulatans ;gqmrec_! by (the courts)

DPMC-08457
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rulmgs. and to take other prudent action
to effectuate congressional policies.” Id.
at 1227.

By this notice, EPAis begmmn the
process the court had in mind. It is lxere
proposing various amendments to the "
PSD regulations. Some of those &3 bl
amendments would replace the < . "
provisions rejected by the court; othera
would add entirely new proyisions to - s
supplement thé replacement provisio
Each of thé proposals is discussed in
detail in material wlnch follows ,llm )

e;gfo%ih‘%ﬁl et
sdirectly-alfected by the colirt’s'de
However, several statutory definitions
arid other concepts addressed i ;¥
“Algbama Power are 8lso relevant to the~
“stalutory requirements for areas where
pollution exceeds the national ambient ‘
air quahty slandards (nonattalnment

There are lhree sparate sets of" ‘\" :
nonanammﬁfre uirements affe ﬁng
ea ics ’

icst, before July 1, 1879, EPA’s Eniission
Offset Interpretative Ruling {offset
ruling) governed new construction that
would cause or contribute to a violation -
of a standard. The offset ruling will still
be effective in the future but onlyina -
few, limited instances. The current,*~ *.*
" revised offset ruling was published by -
EPA on January 16, 1979. 44 FR 3274. -
S after June 30, 1979, state plans
" which satisfy the requirements of Part D,
Title I, of the Act (42 USC 7501 and -
following) are to be in effect for areas
designated as nonattainment areas
under section 107(d) of the act, 42 U.S.C._
7407(d). EPA has published several .
notices about what constitutes an”; "~
_acceptable Part D plan revision. See 43
FR 21673 (May 19, 1978), 44 FR 8311
(February 9, 1979), 44 FR 20372 [April 4,
1979), 44 FR 25243 (April 30, 1979), 44 FR
38583 (July 2, 1979). In situations where a
Part D plan was not due by July 1, 1979,
the offset ruling continues to apply (e-g.
where a violation of an ambient- = -
standard is discovered in a designated
attainment area, or where the deadline
for a Part D plan for a secondary *. ",
standard is postponed under section * *
110(b) of the Act, 42 U.S.C. 7410(b)). - .
Finally, for areas where Part D plans
are due llut where the plan either does
not satisfy Part D or is not camed out i in

The key aspect of thege="
__nonaltainment requirem

\accordanc‘e with Part D, the Actin

sections 110{a}(2)(I) and 173(4) provides
for restrictions on major new source
construction. 42 U.S.C. 7410(a)(2)(I) and
* 7503(4). On July 2, 1979, EPA issued a - -
ruling implementing this restriction, and

invited comment on additional language

to clarify how the statutory restriction
_will apply. 44 FR 38471, 38583, (July 2, > 7
" 1979), 44 FR 42195, 42248 (uly 38, 1979). -+

1-"3- i
p

sources th

stahon
ent

ifing "
_cgnél_txm-ln the January 16,1979 *

revision to the offset ruling, EPA

. _adopted vu'tually the same definitions of

'major source” and “major © - >
modification” as were adopted in the ~
"PSD regulations and were overturned in
" Alabama Power. EPA stated in the

- preamble to the offset ruling that those

_ definitions” were qlso ‘applicablé to state . " of a source, maximum annual rated :

- permitting programs required under Part
D. EPA also ruled that the definitions - -

- apply to the prohibition on construcuon .
- under section uom(z)m {except that e

" the cut-offs to limit review of sources =
with low allowable emissions do not™-™

~ apply to sechon 110[8)[2](!)) 44 FRat~

B Fen -

3276 (col. 1).
_Although the’ deﬁmhons weré adopted

- as final action in the offset ruling. EPA

invited additional comment. - - -

The slatutory language on wlnch the

“major source” and "major -

modification” definitions were based is
very similar for the nonattainment '5
programs as for PSD, and the reasoning
in the June 18 Alebama Power decision-
‘generally appears to be’ apphcable to i
both. The comments on the ".=":" = <.

_ honattainment. definitions invited in the

January 16 notice have therefore been ~-
rendered irrelevant by the court *
decision, and EPAis now proposing new
definitions. : ~

Those sections of this p [ i
. relate to the itj Ymaj -
(1) [Ty » N .

therefore discuss no 1attamrr}_nL j

requirements as well as the PSQ} ~" ™ =~
. reéa!xﬁﬁa WEere the concepts and --
goals of nonattainment and PSD differ.-

we are proposing and seek comment on
alternative approaches consistent with
the distinctive goals of each. In additiod,
the discussion on “Geographic .
Applicability” addresses the . =~ =~
nonattainment requirements. The court
did not directly address the, . -
nonattainment requxrements so EPA
offers here two altemauve approaches ’
for comment.

Because of the unportance of
resolving these questions expedltxously.
today's proposal does not have an

‘\

‘Dew source review (NSR} on the basisof .

_ emissions released du-ectly into the *<

%S w en installation
- delined differemlx g‘l_lan _l'amle; ﬁaﬁf >
a%es atmajor stationaly aqurces.s - .
WO

accompanying economic impact -
evaluation. Such an evaluation will be
performed and be made available for
public comment prior to promulgation.

The discussion which foBows first. - _
lxighlxghts the proposed PSD and . -
nonattainment changes and then focuses
indetalloneocliol’them.~» B2

n. Highhghb )
A Proposed Bégulatmns A ﬁectuu
New Source Review in Both. “etilny
Nonattainment and PSD Areas: . il
- 1. Potential to Emijt: The regulatxons
proposed today would again make -, _ -, Sa
major construction projects sub)ect o e 7

increased potential to emit. Under the } .

proposal the annual emission potential’
of soum‘ﬂvmﬁfﬁ?mmm. g
lication of air pollution conirols . .~
ra er unan e OL nera Te T
gallons. In

‘done under the existing re

;_' calculating annual potential emissions f;

" capacity, year-round hours of o eraho R

and any e%lorceaﬁle permit conlﬁhons

_ on the type of materials combusted or -
rocessed will be used.7: & chatprimy i

* 2 Fugitive Emissions: Fugitive - .

emxsslons. as proposed, means those

atmosphere without passing through ax
stack, chimney, vent or other .+
_functlonally equivalent opening. Fgg ve
emissions are proposed nottobe —.~ -
considered when determining the annual
_emissions potential of a stationary- -

source t when such emissions  ~.

come éﬁ 3%;&;3 Eauiﬁ' l@ﬁl .
3. Source: Source means any building’

structure, facility, or installation which .

-emiis or may emit any regulated =5 . =~
poliutant. “Building, structure, faclhty or -

s \‘l

_ Installation” means plant in PSD areas °

an nonattairment areas except -
where the growth prohibitions would' :
apply or where no adequate SIP exists - v
or is being carried out. “Building,~ - .
Structure, or facility” means plant and . -
Insiallation™ means the individual
emission unit within the plant l'o'lhese
nonattainment r tu_agon
manner in whic

e subject as major modlf cahons -

(see below], ™™ - s T
4. Major Modlficatlan 'I'he proposal
would subject changes in the design or
op;;sagon of a major slatxonary source
to only if (1) a significant net ~.

increase in lﬁe poteﬂéllﬁ\ssxons ofa .

pollutant for which the source is major -

would occur, ) cumulative net -
increases in the potential emissions of a8

pollulant reg_ul"led unﬁ fhe Act ocour™—

———— B

DPMC-08458
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at the same source gfer the applicable

NSR time of concern that in total would
Exceed Uie applicable 100/250-ton -
threshold. The proposal, unlike the -
existing regulations, would allow cerlam
emission reductions occumng atthe
same source to offset any increases due
to proposed construction and avoid 4,
review. If a source has the potential to
emit more than it is legally allowed to' ",‘
emit, no offset credit could be taken by * -
~ a source for reducing its potential <«
emissions down 1o the allowed level.*"
5. No Tiered Review: Under the < .2 ~
existing regulations, only those sources ;
and modifications which have large s
. uncontrolled emission potenhal and also
increased allowable emissions equal to
or greater than 50 tons per year would :-
receive a detalled review. All major +
sources and major modifications are ,.-— :
now fully covered as discussed .4' 2205
elsewhers. |l 20l YY S MouuE vt

#

M&'ﬁ%‘l’i‘ﬁﬁé’ﬂwﬂmw S
JRroposed regulations, an owner or. «.. -

operator of certain sources would be .-

. “installation™ #s an identifiable piece of

would apply. the applicable SIP would
generally define the allowable emissions
baseline for reduction credit. b. o
_ “Bubble” Exemption: The use of offsets ..
” inside the same source 15 cJ s

-.:.‘:’.':-’..,

= 7 d 3 - R{.*TY r, T
. [Ps ldim:lu'de aﬁx g4
mquirements needed 10 assure.—3 yv i |
,reasonable further progress and., T M
attainment by the deadline under ..,
" section 172 and that are being camed U n
" out'need not restrict the use of a,,,., )
plantmde bubble, the same as unc}eL th:’e
-PSD proposal. .. . A0 PR
ji. Part D SIPs that do  nolimeet the ¥
requirements specified must limit use of
the bubble by including a definition of " .

process equipment. New or modified -,
_ major-source installations would require -
_NSR permits regardless of any offsetting
emission reductions elsewhere in the ..

- required to give written preconstruction { facility. A change or a series of dxanges

notice to the applicable reviewing -.2-~:;

“authority in lieu of getting a penmt. This

requmemenl would apply to [1)

emission reductions, (2) emg_sgonv“ I
reductions to be used for future offset :
credit in (1), and [3) construction not
_qualifying as major stationary sources

“due to application of air pollution . :

controls not generally required by the B

SIP or 40 CFR Parts 60 and 61. The ~:~
notice would contain a schedule of the | "
applicable emissions changes and a -
demonstration that the proposed -
reductions are or would be sufﬁc:em -
and enforceable. .~ -~ .
- ‘B. ProposedCbanngpeaﬁcta —
_«Nopattainmert-Reguirements. .. _ . '

1. Major Modification: The same : basic
definitional structure for “ma]or .
stationary source” and “major - .
modification” is being proposed for both
nonattainment requirements and PSD
requirements. The principal difference is
the extent 1o which emission decreases

-may beTused to offset increases at the .
§ame major stauonary source fo <

“delermine whether the source-is - _
“modified" " and needs & pepmit. ;. .7,

a. Emissions Baseline for . . .. . ..

Modification: The proposed regulabons

“would generally sub)ecl a changeata’,
majar source to review only ifa .-
significant net increase in the potential _ .
to emit a8 nonattainment pollutant for

which the source is major. An exception

is that no credit may be taken for . .~
reducing those potential exmsstons o
which are greater than allowable - o

emissions. In nonattainment areas
where the offset ruhng orPart DNSR

:..a .

that do nof result in a significant net._ ~~
increase in the installation's potennal lo

emit, and do not constitute & .~ " ﬁ

reco of the installation, w1l.l

no! be sub)ect to NSR perrmttmg 8,1
requxrements L

_ - iii The offset rulmg is proposed to

also include a definition of “installation” -
with the effect described in'paragraph if.

iv. The restriction on construction for .
inadequate Part D SIPs (or failure to_ ..

. carry out the same) under section N
110{a}{2)(1} is proposed to include & a

definition of “installation™. Howeyver; . .
unlike the situation describedin; .. .77
paragraph ii, no bubble will app!y. and
any significant increase in the /
ponattainment pollutant for w ch the B
source is major would be subject...” ..,) .

2. Regulatory Transition: EPA intends
1o promulgate regulations within 90 days
after issuance of the final Alabama
Power opinion by the U.S. Court of .
Appeals. Such changes would generally
apply to any future permitting sxtuahons
after promulgation, but sources .5
compelled {0 meet more restrictive -
requirements under the old regulatmns :
may apply to the applicable permxttmg
- authority to reevaluate such . _ ="
requirements. A change in' a permn s
which would make the SIP nio longer ~
adequate to demonstrate attainment .
would require an accompanying SIP
revision to ensure attamment would not
be jeopardized./ - .- . -

The proposed changes also affect ‘how
_slate adopted NSR programs maybe ~.
‘approved for designated nonattainment
areas. EPA generally proposes-to ',?.':..»'—
approve any state plan thal would meet
the existing SIP approval criteria or the .

LAM 012084

. all PSD areas of the country. Today's .
proposatwould establish the baseline ~ ---

.crileria proposed today. Restrictions on *
-growth would be implemented using the
- existing definitions affecting source -

applicability until Ioday s rggulatlons

" are promulgated.

3 Geogmphchpplxcabzhty‘ The -

* ‘proposed regulations would apply the ] o

apphcable nonattainment NSR -

reqmretnents throughout the a Fr L
., designated as nonatt The S,
egulations now allow a sourca.; .,

“ within g designated nonattainment area 35

_ to demonstrate that it would conqtruct o
_in a clean portion and affect: ' "1

significantly no dirty portion of theq 3
_ nonattainment area, Growth <~ <. e

Erohxbit.\ons. Part D, or the oﬁset rulj -
w0 50 & ﬁemqggse —

,gmq,nnmndxﬁca,t;on ina’

Y

. nonattgmg? AlBAewi. © -
ropose dranges Spec:f ic ta PSD -

Regquirements. ==

1. Baseline Concentmtlon The term
- “baseliné coricenfration™ is used fn an
" abstract sense 10 establish the starbng
"‘point for defining axgmﬁcant

. deterforation occurring from areaand =

minor sources of PM and SO,. Undér the ,

" existing regulations, a uniform August 7.
1977 baseline date was established for s

-

date as the time afler August 7, 1977 thal
the first permit apphcahon by a” ~
proposed major source or major

. modification (subject to the regulaions

as promulgatedfs filed for a clean area
designated under section 107{d)(1){D) or
- (E). The baseline date once estabbshed
for any designated clean portion of an
Air Quality Control Region [AQCR]) -

. would apply to all clean parts of the °,

AQCR designated under section .
107(d)(1}(D) or (E) for PM and 50, .

‘2. Best Available Con!rol Technology
(BACT): The reguldtions today propose.
that the BACT requiremnents apply to all
pollutants regulaled under the Act for .
which the major construction would
create significant net emission =~ .
increases. The existing requirements - - -
require BACT only for those pollutants
for which the proposed constmchon
would be major. .~ .. -

3. Ambient Monitoring: The proposed
regulations generally will call for more :
extensive ambient monitoring both .. .~
before and after construction. The ,' e
proposal would extend the =~ . ..,
preconstruction requu-ement for an
analysis of the air quality existing at the :
areas affected by the proposed . N
construction to all pollutants regulated
under the Act and not just criteria . . :
pollutants as the existing PSD 2
regulations require. The new momtonng
requirements apply to any pollutants + -~
regulated under the Act wnhout regard

- DPMC-08459
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o whether such ‘pollutant emissions

* required yvould be used to Improve ¥
* * modeling predictions of increment

_ acceptable PSD SIPs are also proposed i "‘. uonatfalnmen\ under section 107,
" to be revised to indicate when ¢ stale’;;ﬂ

_authorities can accert less than'ongy

-~
Y

* modification with net emission’ ,;m * " considered any petition for- xg-.. =
“increases that cause air quahty meacts iy _neconsxderahcm and issued %4

. allowable emissions.~Z v

* pérmits. EPA expects that when the £+

' permits reevaluated under the new ";

; regulqhonu proposed today would

.~ emission rate. Deninimis air quality "+

_ levels are also proposed as gxudanoe fo'r",%commumcated its decisions on the PSD

- ~ -
-

individually qualify the proposed " -
construction as being major. Under *
today's proposal, PM and S0, data as

availability to future sources. s 39 %
Regulations governing the adophon n of =’

crlterl'a pollutant "¢ 21T SF RIS
" & “De Minimis™ Cutoffs: The 212 ' 3.

_ exempt on a pollutant specific basis %
" “major modifications from all permxt.«
requirements and new major souroes on:
a pollutant specific basis from all .

_ requirements when emissions of the“
" particular pollulant are below &>
specified de minimis or -significant

" exempting from PSD monitoring .1 ]
requirements on a pollutant spemﬁc
basis a major new source or major x . 2

T nd

below the specified values. 552 2. 787,
5. MajarModlﬁcatlan. In detenmmng
whether a “na'net incréase” ini- ';‘z_‘:'a_{‘}h.

emissions would occur for purposes of >
" PSD, the regulations as proposed would

no longer credit emission reductions on™

the basis of how the emissions being"
reduced would affect the available PSD

increment. Today's PSD regulations *. - .

would purallel nonattainment NSR
that the emissions baseline for:
determining 4 no net incredse yvou]d 17%
the lesser of potential em;s_sxops orﬁf;g;
4 A"

Use of a plant wide “bubble~ )
permitted under PSD in determmmg ifa

.f%

" significant increase would occurin the , <. the} issuance of the supplemental

potential to emit a polluianl for which’
the source is major. = -5 7
6. Regulatory Transition: As ,~
discussed above in the case of .
nonattainment permit reviews, lhe -
proposed changes would generally be -
prospective with regard to future PSD -

regulations as proposed become ﬁnal. o

sources that obtained PSD permits ¥

under the existing PSD regulations = 2
would have 90 days to have their .* S
rules. - . L A T Lo
The proposed changes also af'fect how
PSD SIPs may be approved. EPA ~~%-%;

proposes 1o approve any state plan that~

" would meet the existing 40 CFR Part 51 -~

-

regulations or the revised regulations
proposed today, but states will have to :
revise their plans to conform to the -+
regulations as promulgated. The revxsed
deﬁmhons for baselme and ma;or

-

.'_.-«l 2~

I&

’i-.

4&” -the court has declared invalid. EPAY
~"*"Intends to promulgate the amendments .

A " opinions of the court may well leave

:%" have more room for discretion. For.
-'example. the'c court has’ ruled that EPA s
_has broad discretion to define the ferm™, S When en wpplichni cai show & "“"m‘ﬁe and

. “facxhty ﬂlr({%ugh legxslahve ru]emaldng - good 2

constructlon ml] be retroacﬁve for
purposes of increment consumphon.
4 7. Geographic Applicability: The -
proposed regulations would generally .
" apply the requirements of PSD review to°
_ all areas designated under section’s, £Hie
- 107(d)(1)(D) or (E). However. evenm
" where an area s designated as*£ Wzr"
PSD: by =

TN

review would apply when'a proposed %

‘“__‘: eouroe would bave a significant impact
year's continuous alr quahty data for a7 on a clean’area In another state. EP.

S

has petition "?':*

~protected clean areas from ew source $ 5 i
" emlssions re erdless of the location of <.

»aL« sy oo xl.f)""
. as g -

. »

Transnﬂon T

7 {A.PSD Padszﬂegulattons As =73
“described above in the background } e
; inforiiation of this preamble, the court .
; ' in Alabdrna Power Company v. Costle%:

régulahonsh the form of a summary %<
_opinion. Simultaneously, it stayed th
“effect of those decisions until it lmd

»-4'-'1
" supplemental opinjons e lauung the
decisions and disposing of any 2

. petitions.* The court adopted this % =
. unusual procedure partlyto allow EPA™"
“tobegin as’soon &s possible to overhaul
" the regulations. The procedure however,
_ has raised many questions about what
" rules should govern PSD preconstruction
review and for how long. What follows
are EPA’'s answers to those queshons g

. First, EPA is proposing a set of .., o

- delete entu'ely. éach of the provisions -
3%.

in final formas soon as possible afl"tetﬁ?
-~ opiniods, EPA inay be able to : W”‘

* promulgate S6me amendments } sooner
than others. since the supplemental .

little or no room for discretion on certain
“issues. An example of such an Issue Is ;
“whether Congress intended lhe‘ke[*‘
_'phrase “potential {0 emit™ in the 43

' statutory definition of “major ermttmg e . PSD permit. At the same time, EPA ™

. facility” to refer to ‘controlled emissions, :
Orn’somel xssues. though, the Agency wﬂl

A s R
“"Qﬂ ﬂill" T '(?'i N
EPA lus pebhoned the eounlor recousideration
of its decision on geogrnph:c applicability. Industry*
petitioners have peti d a3 to the decision oo the
definition of “modification.” 0n the regulation of
pollutants other than sulfur dioxide and particulate_
matter, and on the modeling of stack heighta. Where .

. relevant these declsions are descri‘bed io hux EPA (0 delay fhe processing of It In sither case, 352
\'b‘ EPA would ool reserve increment Tor the lpprcgll?“- 5
S et 3
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Fore 6—." ~ unchanged. To make this possible, it has )

-"_ .whxch had not filed & complete PSD. . .

amendmenls which would replace. or Y lQ -

*~ overhaul o{@e tegulations. EPA is ..".
B proposm,g'here that such permits would

;complete to make that showing. In this",
- way. projects which Congress never "=

“ " 13 ERC at 1229, Since such rulemaking
" may result in extensive public comment,

it may take EPA longer to pmmulgate a
definition of “facility” than a new -,.°.
deﬁnjtxon of “potential to emit.”;” .

.. Next, to avoid any moratorium'on 3, -
permitting, the Agency is treating the eIt
_existing re ulations as being in effect w.',‘
""now. It is therefore continuing to process: *
apphcahons for permits under them.:; s:g&
EPA intends to continue operating unden-.p
the existing regulations for so longas,”: ..;
and to the extent that, they remain 353

“moved the court for a further stay of the % R
effect of its decisions. If granted. the 2.
stay would last until EPA completes thls
. rulemaking or until 90 days after the -
tssuance of the supplemental opuuons.
, Whichever comes first. If EPA requires
. more than the extra 90 days on some
iss es, it will meve the court for
ad itional time.7 "z oo ls
- EPA intends to put the replucement
pxovxsxons ‘governing PSD appllcabnhly
into effect immediately upon . i
pxomulgatlon. Each would then apply 10"
“any proposed source or modification-

“application by the time of the .."; ;

N " promulgation of the provnsxt)n.’Makmg
_‘ the regulations immediately effective -
would eliniinate the delay and expense .' -

of the permitting process for sources fot
" covered by the regulation.? Examples of
. the provisions that EPA intends to make
effective immediately upon
promulganon are the definitions of
“potential to emit,” “stationary source.‘: .
“facility,” and “modification.” =~ --."
Many PSD permits will have been
issued by the time EPA completes it ¢

remain in effectkbul would be rescmded
“upon a showingthal a source or ‘..,
" modification would not need a ermxt

=" under the new regulations. See’proposed "~

§ 52.21(w). Apermittee would have only .
90 days from the time the overhaul is

v Intended to undergo PSD review could.
- obtain relief from the constraints of lheu'

_would be able to evaluate individual -
decnsions on applicability and keep its -
records slralght It should be noted tha!.

- —_»»
P L te Tk '\_‘ M

ot el

faith effort to all infor
for peqnll issuance, the permitting lu!horlty mey
consider an application as being complete for .—¢:

i

_ purposes of avoiding the new more restrictivi ’: PN

" requirements of the final PSD or nonllulnmenl !\SR

" regulations, as applichble. | T r wiwy i-—- -
3If an applicant believed the new regulations "T_, R

" would exclude his facility, he could withdraw hisY,. 37

" application at any time Allernatively. he could ask B

DPMC-08460
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if a source or modification were later -
found to be causing or contributing to an
increment violation, additional controls
might be necessary See 40CFR. . -~
$1.24(a)(3) (1978).F ~ =5 v
The proposed deﬁmtton of* major

modification” except where the growth .
sanctions would apply defines that term

v - el

as any sngmﬁcant net increase in '7 K

potential emissions at a major ~* >«

’ statronary source. In contrast, the :
existmg definition defines it as any 3h,
gross increase in potential % %"~ Eoiz
(uncontrolled) emissions above 100 or’
250 tons per year, depending on’ source
type. 40 CFR 52.21(b)(2) (1978). The = :-:

’ proposed definition may sweep-into PSD
review some modifications that the -
existing definition would not. That- _ - --
would occur if a particular gross - 1—
increase at the site of an’existing ma]or
stationary source would be under thé™

100/250-ton threshold, but'would not be -
offset by sufficient contempéranecus®;s.<..

emission reductions at the same sité. In’
addition, under the existing regulations
the potential to-emit calculation can
account for limited hours of operation «-.

" whereas it cannot under today's”
proposal. EPA believes that such ™ :i%.

. modifications and sources with lunlted
operating hotirs can be grandfathered -
from all future permitling requlrements
It is therefore proposing an amendment
to § 52.21(i) which would provide that’

- preconstruction review does not apply
to any new or modified source obtaining
all necessary approvals under the SIP.
before the date the proposed definitions
of * ma;or modification” and “pofential
to emit” come into effect and on which -

—physieet construction would commence
within 18 months of this date [or any ™
earlier time required under the SIP) 1f it
would not have been a ma]or LT

" modification or major statlonary source
under the existing regulations. See _*
proposed § 52.21(i)}{7). .

Aside from the new prqvisions hich
would govern PSD applicability, EPA is
proposing provisions which would
establish new substantive requtrements
Examples are the provisions which -
would require any major stationary ~_;"
source to perform air quality analysts }
and to have BACT for any regulated .
pollutant that it emits in significant /|
amounts. See proposed paragraphg
(n}(1) and {j}(2) of § 52.21. EPA intends .
to make such provisions effective upon
final promulgation and to apply them
only to construction projects whose
applications for a permit were not
complete before this time. In addition,
special interim rules apply during the
first year that the new regulations would ~
be effective to the pollutant specific -
collection of continuous monitoring data

" complete PSD application. ;. .-

when it would not have been required -
under the existing regulations. The
Administrator generally will require less
than a year's worth of dataona
prorated basis. An affected’ source |
would be required to gather data over -
the time period from the effective date
of the new regulations until the date that
the source would file an otherwnse .

Finally, in some cases the proposed
definitions would redefine the baseline’,
date, which marks the time that area '
‘and minor source ‘growth'would = ...
consume the available PSD mcrement. 2
_Consequently emissions from some ;r'-‘
sources which consumed increment.- . -
“under the existing regulattons would "
now be counted as baseline emtsslons
{See discussion on “Baseline, i
Concentrahon."] B s

The existing regulatmns contam
vanous rules-for the grandfathermg o
_major stationary sources and major 5i-

provide that the existing regulations do
not apply to a source or modifi catxon -
which received certain permits by .
March 1, 1978, and commence ‘ﬂ‘- ERES
construction by March 19, 1979. See 40
CFR 52.21(i) (2)-{4) (1978). The proposals
in this notice would not affect the :::.. .
substance of those grandfather : e
provisions. Also; it should be noted that -
EPA proposed in a recent Federal -
Reg)ster notice to amend the deadlines

for “commencing" construction in those . -

provisions. See 44 FR 42722 (July 186,
1979). EPA will probably promulgate the
proposed amendment before lt
completes this rulemaking. .<x. o0 o
To the existing grandfather DI

o provisions, EPA i proposing to add two
" new provisions to make explicit %%, -

principles that are merely implicit now

One would state that'a sourceor.".; -, -

modification to which the regulatxons -

" apply must have a PSD permit before - ....

construction on it may begin. See -
proposed § 52.21(i) (1) and (2). The other
would state that the existing :. )
preconstruction requirements do not :
apply to any source or modification on
which construction commenced before ~
August 7, 1977, the date of enactment of
the Clean Air Act Amendments of 1977.
This provision would merely put into the
regulations what section 168(b) of the =
Act already provxdes See 42 Usc’ . .
7478(b). -
B. Nonattainment NSR Regu]atlons
For implementation of the offset ruling
and the restrictions on new sources
under sections 110(a)(2){I) and 173(4) of
the Act, EPA proposes to advise the -
states to require generally the same
transition principles as for PSD.¢/,~~ ©
Provisions of the final regulations which
will be more strmgenl than extstmg s
a ) _

~

‘“__., -
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** received a permit before the final
, " regulations are promulgated. -

requirements would apply to all
applications not complete by the time
the final regulations appear in the
Federal Register. Provisions of the final
regulations which will be less stringent

" than existing requxrements could apply

{unless the state has in the attainment

demonstration relied-upon more -
stringent requirements) to all : sources .
, and modifications which hadnot, " .-

Unlike the case of PSD, the

S Administrator does not believe that EPA

should be directly involved in any _

.. efforts by individual sources to overturn

" certain more restrictive aspects of .-

" permits issued under the existing - oy
requirements. First, air quality levels
worse than those judged adequate to’

" involved. Rescinding of permits in such
‘areas might jeopardize the apphcable

or at least cofisume in part the growth
allowance identified in the attainment :
demonstration. Therefore, any action -
taken to rescind a permit must e -

~ safeguard public health and welfare are -

modifications, In essence, they generally” ; attainment strategy approved in the plan

accompanied by a formal revision to,t.he .

SIP s0 as to adjust the attainment -
demonstration. Next, the plan can us¢ |

various control methods and strategxese“ ’

in demonstrating sttainment by the :

prescribed date. This; at the state’s -~

option, can include a more restrictive -
NSR policy in order to comply with the
attainment mandate. Finally, states have
generally issued the permits, not EPA.
Permitted sources that want relief from
the conditions of permit issued under - |
the existing regulations should, ™
therefore, apply to the applicable state -

reviewing suthority for & reevaluation. ™.

Such sources should remember that for"
several reasons the state may not be
able to rescind a permit. -

C. PSD and Nonattainment SIP
Revisions. As discussed above, the’
review of permit applications will be
governed by the existing regulations
until the regulations are amended.
However, a more flexible approach is ..
needed for review and approval of SIP.
Tevisions. In brief, EPA proposes for- .~
now to approve a SIP revision if it ~._ .
satisfies either the existing EPA -
‘regulations or the regulahons proposed

,

in this notice. .. - - ~~.\,_a.._;,"r

Itis essentlal that states adopt and |
EPA approve new source review _ -
- programs without delay. The July 1, 1979

_ deadline creates partictlar urgency for

nonattainment plans,’and the Act and -
EPA policy call for prompt state .
" adoption of PSD plans as well. Most -
state plans already prepared have been
designed to satisfy EPA's existing -

regulahons To avoid delay in gettmg N

DPMC-0846
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state plans submitted and’ approved.
EPA proposes to accept for the time
being any plan that satisfies EPA's .
existing regulations, even if the'plan 7
does not aatxsfy all requu-emenis as .
lnterpmled in Alabama Power. This " '
approach is legally acceptable because i
the court's mandate is stayed and —
section 406(d) of the 1977, Amendmenta
establishes that states have time to.
come into compliance aﬂer EIP '
regulations are altered.” ° "7 :,',- R
Plans developed to sahsfy existing
regulations will in some respectabe . =% .
more stringent than the court has ruled :;

-

" are required by law. To encourage, ... x<.

promp! submittal and approval of plans
that have already been developed, EPA
will take a realistic approach toward -
subsequent relaxation of such ‘plans.
EPA proposes to approve any state-
submitted relaxation 5o long as the
revised SIP meets all requlrementa
proposed in this rulemaking. This <!

=

" proposal approval would apply to only

plans that would meet, as a muumum.
the proposed regulations and-not the -

. more lenient alternative approaches -: .

discussed in the preamble. The ~. =~ -
Administrator does reserve the ophan to
approve SIPs where the decisiqon may .-
depend upon the final court opinion with
the understanding that the state will
have to revise its plan to comply with
EPA's final regulations. If EPA's final
regulations are in any respectless -
stringent than the proposed regulations,

EPA will then permit further relaxahon .

if a §tate so wishes. - -7 . ..
in some respects EPA’s ﬁnal -
regulations implementing AIabama
Power will be more stringent than lhe =
existing regulations, and may be more -
stringent than the regulations now being .
proposed. States will have additional .-
time after EPA promulgates final - . -
regulations to submit revisions makmg :
the SIPs at least as §trmgent as the EPA
regulations then required..- -
Even during the interim penod. :
however, a plan will not be acceptable if
it meets a combination of old and new
requirements in such a way that it is less
stringent than would be allowed under

_ either the old ornewsetof - .- --

requirements. For example, in ¢ "<t *
determining what ‘modifications need
permits, the proposed new nequu-ements
are more stringent than the old ones in ~
setting the level of emissions [signiﬁcam
net increase), but are more lenientin -.
allowing contemporaneous reducbons to
be considered (the “bubble™}in -
delermmmg whether that level of ]
emissions is surpassed. It would not be i
acceptablefor a plan to apply the old, * *
generally more lenient emission level in

- 3

*_SIP submittals prior to the time it can
" complele its review of comments = . "
" solicited by this notice. Therefore, ‘this

- applicable to each individual SIP

appropriately dealt with. . --

o combination with the new more lenient -
_ bubble. . -

Over the past several months, EPA
*has invited comment on the proposed
approval of individual SIP revisions _
designed to satisfy requirements for PSD _
or nonattainment, or both. Additional.
proposals will be published in the penod
before final regulations are published .1

* . implementing Alabama Power. EPA

fntends to lake final action on indmduai}

notice may be considered a part of the :
notice. of proposed rulemaking .. ,‘-v
submittal To the extent issues dicussed
here are relevent to whether a particular

e plan submittal should be appraved,

commenters may address those issues m
comments on the particular plan ..
- submittal, Comments on a parucular
plan may be submitted to the -~
appropriate EPA Regional Office dunng
the comment period established in the .

Pl

‘proposed rulemaking on the parhcular =

plan submittal. If the discussion ~.. .
published today requires alteration of
any comments on a plan for which the

"comment period has already ended, the

commenter should contact the - .. . -
appropriate EPA Regional Office
immediately so that the issue canbe

In summary, EPA proposes to find

~ SIPs now approvable if they meet the

_minimum requirements of either existing
EPA regulations, or the regulations now
being proposed. EPA strongly urges that,
where a state has prepared a plan that -
satisfies existing requirements but has
not yet submitted it to EPA for approval,
the state should submit it without delay
There will be opportunity later to revise
- the planin accordance mth Alabama
Power. . X . :

A Pote.nhal To F.mxt

The preconstructlon review - -
requirements of section 165 of the Act
apply to any “major emitting facility.” 42
U.S.C. 7475, Under section 169(1), that °
term means any stationary source which
emits or has “the potential to emit™ 100 -
tons per year or more of any pollutant .
and comes within any of 28 specified -
categories. It also includes any other
source with “the potential to emit” 250.°
tons per year or more of any poHutant.
42 US.C.7478(1). ~ .

The scope of the calegory ma]or Tt
emitting facility” obvxously depends” " °
large!y on the meaning of the phrase

“potential to emit.” Many more sources"
would fall into the category if the phrase
referred {0 the amount of pollution that -
a source would emit without pollution =

LAM 012087

contro!s than if it referred to the amount
a source would emit with such controls.
In the PSD regulations promulgated on
]une 19, 1978, EPA defined “potential to
“emit” in general as “the capability at
maximum capamty to emit a pollutant in
_ the absence of air pollution contml i ‘:v
equipment.” 40 CFR 51.24(b){3),_"- <
52.21(b)(3) {1978) {emphasis added). 'I'he
court in Alabama Power Company v. - . .
Castle re)ected EPA's interpretation. In T
fts view Congress intended “pota ahalto i
. emit” to refer to controlled emissions: *."
We think the faxrly discernfble meaning of ~

the statute * * * is that an emitting facility i~
“major” within the meaning of section 169(1),

_ only if it either [1) actually emits the specified -

‘annual tonnage of any air pollutant, or (2) has
the potential, when operating at full design
capacity, lo emit the statutory amount * * *.,
In our view the design capacity of the facility
takes into account not only its maximum - & -~
production capacily (whiri EPA uses) but -
also the design contmls on emlssuons [13 -
ERC at 1223.] = st

In response to 1he courl s decnsxon. .
EPA'is proposing to amend the ’
_ definitions of “potential to emit™inthe * .
" existing PSD regulations. As proposed,
‘tile new definitions wouldb provide that |

e term megns Ythe capability at . |
maxun&@ﬁ‘é\ny to emit a poIlulan! A
after the appbcabon of air pollution .
contro! equipment.” See proposed™ -~
§§ 51.24(b}(3) and 52.21(b)(3) (emphasia .
added]. Thus, whether a sourceis .

“major” would depend primarily upon

what control equipment has been
incorporated into its design.

The exisling defintion of polenha] to
emit” also stales: ;
Annual potentisl shali be based on the - \
maximum annual rated capacity of the .-
source, unless the source is subjectto .*
- enforceable permit conditions which limil the
“annual hours of opration. (40 CFR -,
5:’ ?";m’ sz.zx[b)(a) [1975) (emphasil R

PR SN - ~

Under that senlence. 8 source can . %
escape PSD reviews, if the person
proposing the source binds himself in a
state NSR permit to limit sufficiently the
hours of operation, that is, to operate at
less than full design capacity. In -
Alabama Power, the court plainly
thought that the calculation of a source's -
~ “potential to emit” should be based on _
its full design capacxty 13 ERC at 1228,
EPA therefore is proposing to delete the
“unless” clause. It intends to rule out the |
possnbllxty of a source escaping PSD
review merely because of a voluntary
limitation on hours of operation. This
action also makes it possible to
minimize stress placed on the short term
increments by sources of intermittent -
operation with low annual but hxgh dady
emissions. EPA would therefore .
generally presume that a source can - | -

DPMC-0846%
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physically operate 24 hours per day. 365
- days per year. The Administrator gsks - -

for comment on the need to adjust t}us
S SmpTon o e SXTeRT ThaT W
. Sources would have limited hours of - . g

Administrator’s proposal to discount !he
amount of credit that can be claimed for .
reductions at exxstmg sonrces becaus
of physical mcapablhty on the part of
the affected emission umt[s] [see?Fis
discussion in “Modification”). 3 3% 327
The existing definition recognizes not

only limitations on hours of operation,

. but also limitations on the amount of
material to be combusled or processed.

Enforceable permit conditions on the type or.
amount of material combusted or processed

may be used in determining the potential . .

emission rote of a source. (40 CFR 51.24(b)(3), ..

“proposing to add a definition. of that -
" term to the PSD regulations and to the 7

o proposed nonattainment prov1s1ons AR
_ relating to SIP revisions and restnchons .

lmplemenled for those programs in the
same way as for PSD.

EPA has traditionally distinguished -
for the purposes of NRS review between
“the direct emissions of a source and its

" wsecondary emissions.” (See discussion

“on “Additional Issues.”} In revising the

*~ offset ruling in ]anuary 1979, the Agen
- "added a definition o

secondary
ermssxons" and a pmws:on descnbmg

 for what purposes and under what " *

circumstances those’ emxssions are to be

_taken into account. See FR 3281, 3283_ ~

3283-84 (January 16, 1978), EPA is-

- on construction. The Agencyis also -

52.21 (b) (3) (1978) (emphasis sdded)) e

Cw ,x.\

For the same reasons that EPA is
proposing to delete the clause relatmg to
hours of operation, it is proposing to
delete the words “or amount” { in the
sentence quotedabove, - [ T miS

In calculahng a'source’s "potenuaﬂo

" “emit” under the proposed definition ~

- many other variables would have to be

considered. Among them are the *-z-"- " -

_ efficiency of the proposed control -~ .
equipment, the sulfur content of any
coal to be burned at the source, and the
applicability of fugitive emissions. First,
in line with the court’s opinion, EPA will
assume that the “air pollution control

" ‘quality’ impact analysis. is described

e
AN

proposmg to add to each the deﬁmhons
of “'polential to emit" in those sets of *
provisions a statement that* secondary
" emissions" are to be excludedin’ =~
. determining whether a source or
modification is “major.” How the

_Agency would treat those emissions for .

“other purposes, including PSD air

~ A

below -~
V. 50-Ton Exsmphon ' 7 L
In the exxstmg PSD regulat:ons. EPA
"in general exempts from full PSD review
any major stationary source or major
modification which would bave
allowable emissions for each of its_
pollutants of less than 50 tans per year,
1,000 pounds per day, or 100 pounds per
hour, whichever is more restrictive .

equipment incorporated into the design’ {hereinafter, a “50-ton source'y.

of the famhty will function to control | .‘ .

emissions in the manner neasonably ]
anticipated when the calculation i is - Y
made.” 13 ERC at 1228 (emphasis -
added). Second, with fespect to the Ui
sulfur content of any coai to be burned, -

" "EPA generally infends Yo use & Jong=_—
Term. nominal average. For determinin,
TRcrement consumpliai, However, it
Yypically will use 8 30-day ay
Finally, %ow EPA intends to deal with_

the problern of fugitive emissions is -
discussed in a subsequenl secnon of this
notice. e s T -
The definition of “potential 1o emit”
important not only to PSD .37 &7
preconstruction review, but also to NSR
under the offset ruling, 44 FR 3274, and
under thé statutory requirements for.
nonattainment areas. It is also xmportanl
to the determination of what sources
and modifications are subject to the ~
restrictions on construction in sections
110(&)(2)(1] and 173(4) of the Act. EPA is

Y. ‘

roposing for each of those = % *
nonattammenl TORT=os the 8 same i
proposing lor the PSD program. EPA "™
also 1ntends t.hai deﬁnmon to be T

=~ 4

-,‘-‘

Specifically, an applicant for a permlt
for & 50-ton source does not have elther

to show that the source would have : -.

BACT or to provide an ambient impact
‘assessment. See 40 CFR 51.24(j)(2), (k).
52.21(j)(2), (k) (1978). The exemption ..

" does nol apply in certein narrow -
circumstances. /d.

In Aleboma Power, the court thoughl
that its ruling on “potential to emit”. .
made a ruling on the 50-ton exemption

*academic,” since no 50-ton source ™
would ever be "méjor” if “potential to
emit” referred to controlled emissions.
13 ERC at 1228-29. Nevertheless, it -
remanded the exemption to the Agency
for reconsideration and rioted that the
Agency had exceeded its authority in’

* establishing the exemption. /d. In -

response, EPA is proposing to delete the
provisions which embody the .. -
exemption. It is also proposing to delete
_ parallel provisions in the offset ruling, 44
FR 3274. =

EPA, however, is proposing to add to
+the PSD regulations another similar’
" exemption for certain modifications.’
This exemption would track section”
165(b) of the Act closely. See 42 U.S.C

P . LAM 012088

7475(b). Essennally a source gualifying
for the exmptlon would face a limited
air quality review for SO, and PM,
including imsulation from the moni tormg
requirement, Use of the exemption :

" “would be restricted to those 50 fons or -

Jess modifications of SO, or PM afler
apphcahon of BACT which would .-

" impact no Class I area and would’ not

" interfere with the attainment of PM and
SO, standards. In addition, the -
.. exemption, a3 proposed, would be - -,
appbcable © tive total of net

-,,:. .

_ " emission ingreases occurring since -
-~ August 7, 1677, at a plant e:usung on

thaldate. Lo R
VI Fu.gmveﬂmxssions L

whether a stationa

7 lﬁr_ysourceor_ -7
. modificatioma bas the potential to emit -

100 or 250 $ns per year of a pollutant, -

EPA commsnly takes into account all of

the emissims of that pollutant, at least
to the extest that they are reasonably
quant:ﬁab]e. Whetherornotthe = "

emissions would be “fugmve has 80 | far

been immaferial inrequiring permns T
For example, EPA has generally = %%

"~ regarded stip mines as candidates for a

PSD review, since it would include the”
dust from &e haul roads, storage px]es. )
and other sarfaces at such & mine in -
determining whether it is “major.” See
43 FR 263% (June 18, 1878). '

In Alabuna Pawer, the court held that
“fugmve emissions” are to be included -

- _in delermmng whether a source or.

modificatien is “major” “only if and - -

. when EPAissues an appropriate . ;"
legislativesule.” 13 ERC 1231. The court
did state, bowever, that once the :: > -

o

permittingrequirements otherwise ~ "

applied, then fugittve emissions and % -

nonfugitiveemissions at the same =
source wes to be considered in + -~
performing the permit analysis. In so
holding, the court indicated that EPA’
bad not yef gone through the requisite

rulemaking With respect to the meamng

_of the term: "fugitive emissions,” the .. .
“court recognized that the Act nowhere 3
" defines it. Jd. at 1230 n.18. Nevertheless.

it discernedithat Congress intended . ~~

“fugitive emissions” to refer to those L '
__emissionswhich emanate from other-

“than a'pant, such as a stack or chxmney
Jd. at 123 n. 14. “Fugitive dust,” the .
court thasght, refers to fugitive- - - —"'. .
emissions of particulate matter. /d. at -
1230 n.14.1t should be noted that those’
meaningsdiffer from the ones EPA has -
traditionaly given the two terms. See, ..
- e.g., 41 FR55560 n.3 (December 21, 1976).

In respense to the court’s holdings,” = .-

EPA is pmposing that certain industrial
fugitive emissions, to the extent & .= +
reasonally quantifiable, may be-- .

DPMC-08483
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included in determining whether a
source of modification is “major.” The
actions described below apply to
regu]atlons both PSD and nonattamment
NSR ) .
First, EPA is proposmg ‘to deﬁne
“fugitive emissions™ as those emissions
which do not pass through an opening -
which the owner or operator uses for . _
ventilation, such as a stack; chu'nney. s
roof vent or roof monitor. See proposed
§§ 51.24(b)(20) and 52.21(b}(20). EPA -
would also delete the existing def'nmon
of “fugitive dust” at 40 CFR 51. 24(b)[6)
and 52.21(b)(6) (1978) ST

Second, EPA is proposing to~'-"" "+

incorporate into the existing regulahons
the principle that rulemaking must
precede the inclusion of “fugitive
emissions” in an applicability
‘determination by adding the fol]owmg
line to the definitions of “potential to .
emit™": “Fugitive emissions shall not be -
included in determining potential, -};'
except with respect to the following »
stationary sources: *-*.:%,% . <> N
Finally, the Agency is proposmg to hst
the followmg stationary sources whose™
fugitive emissions are to be taken into .
account: {1) Coal cleaning plants, (2) -
kraft pulp mills, (3) portland cement
plants, (4) primary zinc smelters, (5) iron ’
and steel mill plants, (6) primary : - .
aluminum ore reduction plants, (7} =
primary copper smelters, (8) munlcxpal
incinerators, {9) hydrofluoric, sulfuric, or
nitric acid plants, (10} petrdleum
refineries, {11) lime plants, (12)
phosphate rock processing plants, (13)
coke oven batteries, (14) sulfur recovery -
plants, {15) carbon black plants, (16)°
primary lead smélters, (17) fuel -
conversion plants, 118} sintering plants,
(19) secondary metal production plants,
(20) chemical process plants, (21) fossil’
fuel-fired boilers, (22) petroleum storage
and transfer units, (23) faconite ore .
processing plants, (24) glass fiber -
processing plants, (25) charcoal
‘production plants, (26} fossil fuel-fired
steam electric plants, and any other
stationary source category which, at the
time of the applicability determination, -
is being regulated under sectxon 1110r
112 of the Act. o )
EPA believes that there is is no reason
why a source of a particular pollutant
regulated under the Act should escape
review because The emissions of the
pollutant are fugitive, when a source of
the same pollutant has to get a permit if
the emissions are not fugitive. In both
cases, the emissions would deteriorate
akrguality regardiess of how they
emanate. Thus, it serves the purposes of
NSR to scrutinize the one as well as the
other. EPA is focusing first on the
“sources listed above because its -
experience in quantifying the “fugitive

~

emissions” from such sources is, in
general, greater than its experience in
quantifying such emissions from other
sources. See, e.g., U.S. EPA, Compilalion
" of Air Pollutant Emission Factors (AP-
42) (3d ed., August 1977). The ~- :
Adm:mstrator over the next several
months will consider the need for -

additional source types to be added to“ .

the list beyond those which would bé *
newly regulated under 40 CFR Parts 60

" and 61, tncludmg strip mxnes.,J T
. Vll. Fugmve Dust Exemphon

~ The existing PSD regulatxons prowde
that any “fugitive dust” from a major
stationary source or major modification
is to bé ignored in determining what the
effect of the source or modification on
air quality would be. 40 CFR 51.24(k}(5),
52. 21(k)(5] (1978). Because of its decision
on “fugitive emissions” and apparently
because it thought EPA had ho authority
to establish the exemption, the court™"< -
‘rémanded it t6 the Agency for further

" consideration. 13 ERC at 1231. In *

response, EPA is proposing to delete. the
provisions which embody the "/~ =
exémption. The Agency is also_“
proposing to delete a parallel provtsxon
in the offset ruling, 44 FR 3274.

VHl Sourcell-'acnhty Installahon

A. Definition of “Source”. Inits -
existing PSD regulations and the offset
ruling, EPA has defined “stationary
source” as “any structure, building, -
facility, equipment. installation, or
operation (or combination thereof)
which is located on one or more_

) conhguous or adjacent proper'ues and

which is owned or operated by the same
person [or by persons under common-

control] EPA also defined “facnhty" as. '

“identifiable piece of process .
equlpment." 40 CFR 51.24(b)(4). (5),
52.21(b){4), (5); 40 CFR Part 51, Appendix

-s, sections [LA.1 and 2, as amended 44
FR 3282.

In Alabama Power the court said that
the definition of “stationary source’ 'Ln
section 111(a)(3) governs PSD review, ™
Shp op. at.11. Sectxon 111{a)(3) defines

“stationary source” as “any building,*
structure, facility, or installation which
emits or may emit any air pollutant.” 42

12

_U.S.C. 7411(a)(3). The courtstated that.

EPA may not add items to this list, Slip
op. at 11. In conformance with the-

", court’s opinion EPA is proposing to

delete the terms “equipment”,
“operation” and “combination thereof"
from the definition of stationary source
in both the PSD and nonattainment  °
regulations. The court also found that
EPA exceeded its statutory authonty in
the way in which it tried to apply
preconstruction review to both a single
building. structure. facility or -

LAM 012089

installation, which is permitted by

section 111{a){3), and a combination of
such units. Slip op. at 12. EPA therefore
proposes to delete the term < -
“combination thereof” fromthe =~ | -
definition of stationary source. © = '

The court did, however, state that =
EPA has substantial discretion to deﬁne {
the terms in the definition of sourcg—_" ¥
that is, building, structure, facility, or T
installation—to include a wide range of .-
pollution-emitting sources. Slxp op. at 11,
The components of “source” could be L
defined differently for PSD purposes
than for the purposes of other provisions
of the Act, Slip op. at 12, note 13, The*»
key constrainl on EPA's discretion is_- - ~
that “the definitions applicable to each
set of provisions must be reasonably .
appropriate for the purposes of those :
sections.” Jd. The same court has earlier ',
stated that, in deﬁmng the components.

* of source, “EPA is guided by a reasoned

application of the terms of the statute it
is charged to enforce, not by an abstract
‘dictionary’ definition.” ASARCO, Inc. v.
EPA, 578 F.2d 319, 324 note 17 [D.C. Cir.

1978). These two court opinions instruct

. the Agency to analyze the statutory . -

purposes of the various PSD and ';'-,-\ i

- nonattainment NSR provisions and - - "«
define the terms “building,” “structure,” ,
“facility,” and “installation” to carry out

- best the statutory mtent of the

provisions.
~  B. Sources Subject to PSD
- Requirements. One of the fundamental
purposes of PSD is to maintain air- ~
quality better than the ambient

. standards. This purpose can best be

served if NSR apphes to the ]argest o
industrial grouping that, as a prachca]
matter, industry and the reviewing :
authorities can reasonably deal with és

a single unit. EPA believes the . ... .. -~
appropriate grouping is all emitting < -
activities on contiguous or adjacent
property and under common contro}—
typically an industrial plant. — -

For PSD, EPA believes that a large® -

"industrial grouping is the appropriate -

unit for review of both construction of —
new plants and new and modified -

pieces of process equnpment at exxstmg .
plants. Applying PSD review to lange

. groupings rather than separate pieces of

process equipment ensures ‘adequate .

review of new p]ants EPA believes that'
unit-by-unit review, without p]ant wide
review, would fail to protect air quality

~ standards and increments. Large new

plants could be constructed at one site”
as a collection of individual process “
units, each below the potential-to-emit -
threshold, and thereby escape review ..
altogether. If clustering of new growth . ~
were permitted without preconstructxon

DPMC-08464
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review, mcrements and even standards _
could easily be violated.

While increased prolection of air
quality might be achieved by reviewing
groupings even bigger than a plant, .
review of larger groupings is mfeasbee.
New units not on adjacent property ar
under common control would be an :
swkward grouping to evaluate and -2~ ©
regulate. Therefore, PSD review. will *7
apply lo groupings of new wnstructiotr
- nolargerthana pIarrt. - it K
~~ Plant-wide review also serves the A3
basic purposes of PSD when pieces of /.
equipment are being built or modlﬁed at °
existing pIanls With plant-wide re

ucing emissions enough that net
M ant do not mcrease.’
(Allowing use of ofise €M1SSION

reductions within the source to avoid :
NSR is called the “bubble™ approach. >
For discussion of the bubble, see . °°
“Modification’’}. The purposes ofPSD o
are served, because assaring that there
will be no net increase in emissions -
from the plant also assures that the B
construction will not interfere wx
maiotaining good air quality. - . =

Permitting offsets only within /1%
individual process units wouldgo - -
beyond maintaining the status quo. -
While additional emission reductions
beyond existing levels are needed to
attain standards in nonattainment areas
{see discussion in the next section}, such
reductions are ordinarily unnecessary to
meet the purposes of the PSD program.
In sddition, the review itself would not
make sense relative to RSD goals, if new
units at sources with offsetting plant-
wide decreases were forced to undergo
review. Sources might be required to
model and monitor increment -

' consumption when air quality is
expected to improve or stay the same. In
addition, application of the bubble on a
plant-wide basis encourgges vo!untary
upgrading of equlpment and growth in
productive capacity.

Since obtam_lulg_g_wm;
expensive and legs time-consuming than
. oﬁtamm & PSD pexmil, provi
Thdustry wilh the offset optiondi:v]%l ’
facilitate upgrading of production
capacity, and encourage application of
improved contrals to obtain offsets,
Permitting plant-wide use of offsets -
provides the greatest opportunity for
both of these desirable results. Thus,
plant-wide review is the preferred
approach under PSD for reviewing
construction of both new plants, and _
new and modified pieces of eqmpment
at existing plants, .
" For these reasons, EPA proposes that
PSD review apply to & large grouping of
poliutant-emitting activities, like an

%%ﬁﬁg%%%?&kﬂﬂ&ﬁJﬂA.

“believes that both en lants and . .

m%w_ﬁlug pieces of éuigmens must be
subjec e one exceplion under

industrial plant To accomphsh this,
EPA proposes 1o define “building,
structure, facility, or installation” to
mean a grouping of activities on
“contiguous or adjacent properties and
under common control The term - - -~
“grouping” is intended to include a planl

~ consisting of a single isolated activity, -
. aswell as a plant con51stmg ot; many .

o1 requirements will assure that the m e
R T CO sareeige tonewyg

L PulposetobeServedb ’?‘- B

Reqmrements. LSl

Nonattainment NSR Definitions. Unlike
the PSD provisions, ‘the nonattainment .
provisions are primarily intended no§
merely to prevent excessive increases in
emissions, but to reduce emissions. This
fundamental difference in purpose -
requires a different approach to defining
the sources that will be subject to NSR.-

A

PN

oposal is for areas subject to__
* fally complete SIPs satisfying Part D
‘requirements. In these areas, whete -~ -
attainment is assured, NSR need apply
only lo entire plants. _ .*
To assure adequaie review of new

plants, & large grouping must be subject ~ ..

to nonattainment NSR for the reasons
discussed above for PSD. To do ™ :
otherwise would allow a new plant that

_ is divided into separate process units,

each below the potential emission
threshold, to escape review. New
emissions could thus be added to the
-existing violation, witbout review, = .
making attainment virtually 1mp0551ble.
Therefore, EPA believes that = " -
nonaftainment programs, like PSSO .
programs, must apply NSR to enhre
plants. -

" EPA beheves that pxeces of process -
equipment within plants should also be
* subject to NSR under nonattainment -
programs. This would prevent use of
plant-wide offsets for increases from
construction or modification of ma;or

pieces of ] process equipment. Il_:e gl
wide bubble is les

- nonattainment programs than forPSD :

" programs becau

" emissions constant. Nonattainment .

programs, in contrast to PSD programs,
must positively reduce emissions.- -~
If increases from construction of new
or modified pieces of process equipment -
could be offset on a plant-wide basis the
construction would make attainment of
the standards substantially more - - - - -
difficult For each nonattainment area,
there are only a limited number of cost-
effective ways to reduce existing -
emissions enough to attain standards If
the cost-effective opportunities 1o - -
reduce emissions are used to oﬂset ’

LAM 01

equally large increases from new
construction, then other, less cost-
effective ways to reduce emissions must
be found to achieve attainment.
Therefore, to ensure that construction
within existing plants does not make
attainment of the standards more - .
difficult, nonattainment programs must
provxde for NSR new and modified .
pieces of equipment. The NSR

-

St

and modilied equipment, an

te ed progres

" attainmegi. The nonc ﬁammeni ‘
reqmrements also ensure that other -
sources in the state, owned or operaled
‘by the same owner, are in compliance -
with SIP requxrements needed for -
-attainment. - )

This policy argument is strongly i :
supporied by the legislative history... .. -
Even where demolition of obsolete .
equipment reduces emissions, Congress
indicated that construction of :
replacement equipment should be
subject to NSR under nonattainment % _
programs without regard to the .
offsetting reductions;, -~ -7

Thus, [under the offset ruling and Part D -7
NSR requirements,] a new source is stifl -
subject to such requirements as “Towest
achievable emission rate” even if it is ~
canstructed as a replacement for an older - .
facility resulting in a net reduction from
previous emission levels.* (Statement of ~ .

- Senator Muskie, 123 Cong. Rec. at § 13702 col.
2 (daily edmon. August 4, 1977)). .

2. Proposed Def)mtwns To xmplement :
this specific expression of Congressional -
intent, as well as the general purposes of
tbe nonattainment provisions discussed -
above, EPA is proposing to define - .

“source” to includezrot only plant- mde
groupings of activities, butalse. + - -

" than offsetting reductions m existing "«
emissions are obtained 1o assure s

~

.:."

~ individual pieces of process equipment.

*'Building, structure or facility” § would
- be defined as a large grouping of
activities {a plant}) and “installation™
would be defined as an mdlvxdual -
piece of process equipment.™« - =3
These definitions would preverd use -
of plant-wide bubble for all new and *
modified major pieces of process
equipment. {“Major™ means having high .
enough potential emissions tobea ¥~ *
- major stationery source. “Minor” means -
having less than that] The plant- wide
bubble would still serve to avoid NSR,
when emissions from a new or modified
mirnor piece of equipment (or from some
activity like a coal pile that is not an-
mstallahon) are offset by enough

. 4 Then, as now, ' ‘facxhly was defned in EPA '
offset ruling as a piece of process eqmpment ’
. Reremd to hereafier as “facility.” ]

2090
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reductions at the plant so that there is
no net increase in emissions at the plant.
Furthermore, in accordance with the
Congressional intent noted above.
replacement of an older piece of .
equipment would be treated as a new
installation, regard]ess of any reduchons
from previous emission levels. A .
“reconstruction” would be treated in the

$ame way as a replacement, when the ~. .

capital cost of the new 1mprovements s
exceeds 50% of a comparable o,_,- Wit

réplacement.” - Lo AR Sy AT
The proposed dgﬁnmgns tend ln llmit_

__gplmmns_nnhehuhhle.lmdzﬁnmx.
kinds of esand 7 *
certam small kinds of sources, and -~ "

recognizing that some sma sources are
"included within the boundaries oflarge
sources. This approach is consistent .
with both the language of the Actand”™
the mterpretanon in Alabama Power.

. Congress, in defining “source” as any
“structure, building, facility, or;
{nstallation” must have contemplated

_ that some of these components could be
defined to be smaller than others and .
that the small components could be
found within the large components. .’

- Defining some sources as small enough
to be within the boundaries of larger-
defined sources is also consistent with
the court's instruction not to define
gource as a “combination” of facilities,
‘installations, or other single source
units. The proposed regulations define
“facility” not as a combination of -
narrowly-defined sources, but rather as
an mdependenﬂy-defmed enitity. This
single entity is composed of a grouping .
of emitting activities (which mdlndually
may or may not be sources)®meetling
requirements of common contro} and -
adjacency. This plant definition is
exactly the sort of “common sense
industrial grouping” that the court said-
isa proper. subject for NSR. Shp op al
12. -

The court stated that the same -
definitions of facility, building. structure,
and installation, must govern the - -
determination of not only whether there
is a new major stationary source subject
to NSR, but also whether thereis a ..
modified major stationary source
subject to NSR. Slip op. at 21. EPA's
definitions adhere strictly to this
principle. Major facilities and major .
_installations constitute both the new )
sources and the modified sburces '

*For example. a coa! pile is not a piece of process
equipment, and is. therefore. not an “installation”
under the proposed definitions. However, it is an

_ emitting activity, and can therefore be part ora
“facility” under the proposed definitions. The
Agency recognizes that the emissions from the coal
pile would be fugitive emissions snd subject to
regulation as discussed in the section on “Fugmv'
Emissions.” .

subject to NSR. Under these definitions,
construction that is neither a new nora
modified major facility may be a new or
modified installation, and vice versa,
Congress, in defining “'source” to include
severalitems in the alternative,
provided for such a result where -
necessary to achxeve the purposes of the
Act.- D .
The following d]ustrates how the ~ ..

e .

) nonattamment NSR definitions would
.. work. Suppose a firm proposed to -

construct three pieces of process . .-

* equipment on a single plant site. Each

.

“the permit for Facility (A) would, as a

pleoe of equlpment would be an . - ¢
“installation,” and thé entire plant
would be'a "facdlty" Each installanon \
would be a “source and the entire <2
facility would be a “source.” If the .
installations would have annual -
potential emissions of 40, 190, and 150--
tons per year, respectwely, the facility
would have potential emissions of 380
tons per year: g e
lnstallahon (A}—40 tons per year (minor

A:_-;e.-.

source}.

lnslallabon (B}—‘IQO tons per )ear (ma)or
source). - .

lnstallauon (C)—ISO tons peryear (major

source). ..

Facility (A)—380 tons per year,(ma;or
oource) i

Permits would be needed for the three
major sources: Installation (B), .
Installation (C] and Facility (A) Smce

practical matter, cover all three

installations, only a single permit

application would be needed. :
Suppose next that the firm proposed

“to modxfy Installation [C) to increase

emissions by 70 tons, and decrease
contemporaneously the emissions of -
Installation (B) by the same amount.
There would be no modification of
Facility (A}, whose total emissions woud

" remain the same, but there would be a

-

- contemporaneous

modification of Installation (C}, whose
emissions would increase by 70 tons. A
permit would be needed for the |
modification of Installation {C]."

If installation (B) were then modified
to increase its emissions by 50 tons, but -

there were contemporaneous reductions -

of the same amount at the same
Installation (B). no net increase in
emissions would occur at either
Installation (B} or at Facility (A} - -
(technical]y, there would beno .-~
“modification”}, and no permit would be
needed. If there were a 20-ton increase
at Installation (A) and a .
-ton decrease at
Installation (C), there would-bea -
modification of minor Installation (A),
whose net emissions increased, but no
modification of major Facility {A), <
whose net emissions decreased, and no
permit would be needed. .

s

LAM 012091
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3. Nonattainment Programs to Wh.
the Proposed Definitions Apply. The
definitions described above are to app.
“to sources subject to the offset ruling
and to restrictions on construction under
sections 110(a)(2)(f) and 173(4) of the °,
Act. EPA also proposes that these
definitions apply to * mcomplete state-
plans under Part D of the Act. == |
Incomplete plans are those that do not
yet show reasonable further progress
and altainment of the ambient. -
standards, based exclusively on _
currently adopted, approved, and ~ " "
enforceable requirements. lncomplete o
plans therefore include any plan where* ™ -
‘approval under part D is conditioned on
submission of additional material by the
‘state, any plans containing state-
adopted schedules for submission of

- additional material,” and any plans - -

where additional submissions are_

" needed by July 1, 1982, as required by

section 129(c) of the 1977 Amendments - -
fnote under 42 U1.S.C. 7502}. Since - .~
incomplete plans do not yet include all/
requirements needed for attainment, -
EPA believes that the definitions )
described above, including the definition -
of “installation,” are needed for t.he
reasons discussed above. .. -~ -
However, EPA believes tha! comglete )
. Part D SIPs, which contain adopted and .

nts sufficientto -

<

&8ss

approacfx roposed above for PSD, w1th
anf-wide review but no review of .-

individual pieces of e_guxgmenl Use of
only a plant-wide delinition of source -
will permit plant-wide offsets for
avoiding NSR of new or modified pieces -~
_of equipment, However, this is only - ~
"appropriate once a SIP is adopled that -
will assure the reductions in existing .
emissions necessary for attainment. See
44 FR 3278 col. 3 tfanuary 16, 1979). If -

- the level of emissions allowed in the SIP -
is low enough to assure reasonable -
further progress and attainment, new
construction or modifications with
enough/offsel credit to prevent an
emission increase should not jeopardize
attajinment. Protection of attainment 4
under the SIP is also assured | by not B
pérmitting offset credit for emission ™ _
reductions required by the app\roved SIP
‘(see *Modification"}.~ 3

However, for sources sub)ect to

restrictions on construction in sections
110{a)(2)(I) and 173({4), EPA believes that
no offsets should be permitted.® EPA

-—...v

TFor a discussion of condmonal appmva]s and .
schedules, see 44 FR 20372 [April 4. 1979} and 44 FR
38583 (July 2, 1979).

* Reconstructed major installations, regerdleu of
whether they are considered “modifications™ even-
under the restrictive definition, of major 4. .
modification, are new major sources nub;ect to'the;
restrictions on construction. —  T-m-- SR eesl

¥

/
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) proposes to accompllsh this through the " EPA invites comment generally on related. Banking is discussed in the

v

what approach should be used foreach  Federal Register notice regarding EPA’s

tion of “major modification,”™
definit j - . offset ruling, 44 FR 3274 (January 16,

rather than the definition of the © type of program- !
3?:25:::; l!si ctge i?::ll::n o’Ix;lm1 li' ) » IX. Mod”.lﬁcabon - "1 : : i l > 1glgllmﬂe'meutalmn The regulatxons ‘.
*Modification™. Sl " A. No Net Increase. Under cuzrenl proposed today would require that any.
~ EPA is considering one othei—"‘ 25 "= EPA regulations, a modification if - ... emission increases at’a stationary . . °
A T L{:s—-—t——-—- -~ % “major" if potential emission mcreases source which would qualify as a ma)or .
. U%—\E_—rll—mmac plornonatiainment a f- from the modification would equal or, modification, were it not for sufficient .
- W" ;. ‘exceed the applxcable 100{250-tom == = - contemporaneous eszslon reductions
- Bource wo e define asmggles_nf.‘. threshold. The con lnAJabama Power T~ occuring within the source, mustbe. .
%%W . rejected this 3] h. Itheld ¢ . reported to the Administrator ar
.——e—l—&e——gja-iv- apply tor “>change in a major stationary _ reviewing authority (the sfate " *
new pieces of equipment, regardless of " - ‘subject to PSD 12view if it resulisa . governmental body responsible for .
- offSets elsewhere in the plant. For .. et increase in the source’s potentia issuing permits is called the reviewing .
modifications of existing pieces of - °-. l:m“-mmﬂ also‘heldthntmy or permitting authority). In addition, a -
eqmpmenL oﬁsetung redu.ctlons wuhm - emission increase which i 18 ennrely,., source must report emlssxon decreases.

which it wishes to use as future offset
credit. EPA intends the reporting
requirement to fill aneed for .

the same plece of équipment could be - - Zoffset by contemporang
considered in determining whether there _reductions.at the source
is a significant net increase in emxssmns consxdered e modxﬁcaﬁ 0

However, under this alternative.’ >..- . “22 Thesé rulings are incorporaled into preconstruction’ natice and not to act as
approach, new or modified ;mnor S .. the proposed regulations for both PSD - - a time-consuming substitute fora  *.,
installations would never be subject’ to _ and ponattainment NSR provisions.’ permitting program. For more discussion
review, 1'983"51935 of Whe“"el' they are . vo ié'exception 18 comtrncbw " of the preconstruction notice /. - .. .. -
part of a major plant. .- - : <" - restrictions.under sections. 410(a) I} * requirements, see the section of this

- Since numerous individual pxeces o{ t‘.nm‘l 173(4), {or’whldﬂlprpmpoa not. . preamble entitled “Notification.” o
process equipment typically have less - conslde:r thngreduchnns inn. , - 2 Contemporaneous Reductions. .

" than 100 tons per year potential, and - . d Ernii whetherthere is-a .+ 2.« Under the court decision, a modl.ﬁcahan S

would escape preconstruction review atior o i~ is achange, or seriesaf -¢ T3 ST
even though they are part of a single™ ™~ While the court addressed the amount contemporaneous changes, that resuns
plant with over 100 tons potential - of increase that triggers review, it did#®  in a net increase in potential to emit.’ = . -
emissions, this approach would allow  *not address which pollutants must ba _ The term “change” derives from the’ T
much new construction to take place " increased to trigger reviewpThe court. definition of "modification” under '_ .
without preconstruction review. This . { . thus, did not object to EPA’s current - section 111{a)(4), and means “any ° l.
problem could be counteracted .- . approach of requiring preconstruction - physical change in, or change in the ~

Y

“programs:- i - - -

somewhat, by requiring that state plans) review only if the increase in potential method of operation of, a stationary
provide for close tracking of new minor l emissions is for a pollutant for which the source.’  Only an actual physical change

source canstruction. However, as ---° || source is a major source. Nor-did them in, or change in the method of operation
discussed above, EPA believes that | " court-object to EPA’s current approach®@¥. of, a major stationary source may be -
failing to review entire new plants [ § Aaggregating small increases;inee*> - considered in calculating o
would create enough risk of massive . ;  emissionso after the time-of _contemporaneous decreases.Tn . -

new emissions that tlns &pptoach is. ‘»./ prograan concetmi . August-7, 1877 for "addilion, because a source’s polentlal to
undesirable; /" - "« PSDMo determine whetherthey ‘add Up' ®™emit is calculated based on full design

.Y msn\smmﬁ’éréﬁt%?i SR . Jnajorgource sub]ect to preconstruction®® a:-day operation, only an actual change
" soiirce-for d:ﬂ'erenrkmds ofNSR . “review.“Therefore, these two aspects of ~ that reduces design capacity canbe .-
ex'll;s}txln regttll]lahons are being re(aunecll credited as an offset in calcufating
e fact that review is necessary only  whether a net increase has otcurred. For-
(1) For PSD and complete Part D SIPs, if there is an increase for a pollutant for  example; imposition of a legal obligation

review would apply only to plants, with 4" o0 irce is a major source is not o reduce operating hours or operating

e . Su.mmbryln sun?nlary,l:'.P}}ﬁ to enough in total to fmake:the'sourcea™ ~capacity assuming year-round, 24-hour-" 2
S é -

an unrestricted plant-v'nde’bub_ble.. ' inconsistent with the Act’s instructions  loads will not, by itself, qualify as an

(2) For the offset ruling, restrictions on  yhat pSD requirements apply to all - actual change decreasing potential to
construction, and incomplete Part [ pollutants emjttgd. if any one pollutant emit. In contrast, an actual change that
SIPs, review would apply to both plzmts initiates PSD review, then review is permane'ntly reduces the sources =~ , -
‘and individual pieces of process . required for all pollutants emitted in ~ * maximum production capacity, such &s
equipment, causing the plant-wide - greater than de minimis amounts butif  disconnecting an entire process, would
bubble not to apply for new and - no one pallutant triggers review, then qualify for credit
modified major pieces of equipmenit. |~ review is not requu-ed for any pollutant . The proposal would exemptan

In addition, for the restrictionson -  emitted. - emissions increase from PSD review if
construction, EPA is proposing to define The court's roling requires addmona.l equal reductions in emissions occur at -

“major modification” so as to prohibit guidance on haw the new definition of * the same source contemporaneously 7

the bubble entirely. Finally, an - modification will be implemented, what ~ with the emissions increase. In the-
alternative discussed but not favored is “coniemporaneous’” change means, . court’s view, this exemption has the
to bave only pieces of process what emission offsets are creditable, advantage of deferring or avoiding theA .
equipment reviewed, resulting in no and bow “net increase™ is calculated. It " cost of review while providingan -7~
plant-wide buobble and allowing minor should be noted that the topic of net, -*. | incentive to industry to upgrade air - '
pieces of equipment to escape NSR emission increases is distinct romthe  pollution control equipment. S
regardless of whether they are thlun @  more general topic of emission offset © - A narrow interpretation of the term -
major plant. banking, although they are closely : -~ “contemporaneous” would restrict

L LAM 01202 DPMC-08467



Federal Register | Vol. 44, No. 173 ’J Wednesday, September 5, 1979 I-Propoéed Rules

51935

creditable emission reductions to those
occurring al the same time as the
emission increases being offsel. This,
however, would undercut the incentive
to upgrade controls, since it is not
always possible for a source owner to
effect the necessary reductions at
exacﬁy the right time. Although the term
“contemporaneous” appears to preclude

a formal, open-ended bankmg system .

“for prewous'ly»achleved emission -
reductions at the same source, it is not -
so limiled as to require simultaneous’
offsetting. Requiring sources to cantinue

operation of obsolete equipment, mmply :

lo preserve offset credit, makes little -

economic or air quality sense. . ..
To pr0v1de some latitude for c.redmng

emission reductions, EPA is proposing lo

credit any reported reduction that would .

occur after the effective date of the; .
promulgated regulauons but before the
proposed emission increases are :
scheduled to occur. For shutdowns and
curtailments occumng before these
regulations are promulgated, offset”
credit may be retained if the source files
. anotice within 90 days after . -~

promulgation recording the previous ~
shutdown or curtailment. A fonow—up o
notice would also be required to
document the construction schedile for
the increase 1o be offset and to ensure
that the applicable offsets are "~
enforceable under the SIP. Failure to
identify such a timetable or o comply
with it will prevent use of the earlier
emission reductions to offsel that
increase. This, in turn, may require the
affected owner or operator to, obtam a
NSR permit

3. Emission Offset Baseﬂne. -
Additional guidance is necessary on
how 1o delermine if proposed emission
reductions at a stationary source are
sufficient in type and amount 1o offsel
prospective emission increases a! the

same source, assuming the changes are -

contemporaneous. The basic rule
contained in the regulations is that a
new increase in a source’s potential to
emit occurs whenever the sum of
_increases minus the sum of the
decreases is greater than zero. The size
of the increase or decrease for a
particular emission unit is generally
determined by the difference between
the unit’s potential to emit before and
after the change or series of changes.
As mentioned in “Potential To Emit,”
the Administrator believes that potential
emissions of an existing source-can be
no greater than its actual emission
capacity. If a source is no longer
physically able to operate at its
maximum design capacity, its potentia)
to emit is limited accordingly. For a
source physically constrained from

“ result would be significan? and"

operating al maximum capacxty. offset
credit will be based on its potential
emissions, taking inlo account physncal
constraints on operation at maximum
capacity. For example, an obsolete unit
which has been shut down for several

" years due 10 severe operational

difficulties would not offer any offset
credit to new constriction. If potential
emission calculations did not account
for physical incapabilities inherentin -

. the operation of existing sources, a _
=" source could offset new usable -

production capacity with old unusable
production capacity and thereby avoid -
preconstruction review. A common . ~
" unreviewed increases in actual
emissions. If this were permitied,
increments and standards could be
severely impacted or even exceeded.
This policy conlinues a phdosophy
which was implicit in several .
*{ requirements of the existing PSD -
regulations and offset ruling. Far™ '.“
example, under existing regu]abons and
loday's proposal, a source’s operation
over a ope- 1o wo-year period is -
considered in calculating the size of an -

1 emission reduction. If a source has not

been operating at full capacity Jora

" significant part of the one- to two-year .

period, it is considered to be physically
incapable of operating at full capacity

and its emission reduction credit will be

calculated based on its operation for the
one- to two-year period. A soarce owner
or operator may overcome the
presumption of physical incapability if

" . he shows that it was not physical

incapability that caused the low
production rates. :
Physical incapability includes
situations where one part of an existing
source cannot be used atits full
capacity because ils capacity is larger
relative to the rest of the associated
units, and therefore its output is limited
by the capacity of the other units. In
addition, if a plan is unsafe for a certain
leve of operation or has obsolele or

. worn-out components which cannot be

routinely replaced, its potential to emit
would be limited by these conditions.
Under the proposal. emission
reductions mus! be reporl'ed 1o the
permitting authority to receive future
offset credit {see “"Notification™). EPA
would accordingly allow full credit for a

" systematic phase-down or production

curtailment at a source if it Is reported
in advance 1o the permitting authority. |
Industry would be allowed to phase in
orderly growth without running l’ugh]y
polluting, obsolete units at full
operation, simply o accrue maximum
offset credit. -

An adjustment to the potennal
emissions rule is needed in a case where
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polenhal emissions are greater than
allowable emissions. In such a case, no

- credit may be taken for reducing

potential emissions down 1o allowable
emissions. This adjustment is needed to
implement Oongress intent, a8 -
Interpreted in Alobama Power, that
offsets should be permxlted asan -
incentive o upgrade air pollution.| ]
controls. Slip op.at 21. Where the  ~ *
improvement in control technology ™

. would be legally required under the SIP,

the source should not be permitted 1o  «.
take credit for making lhe legally ‘
required decrease. This approach
appears In the offsel ruling, which was
endorsed by Congress. The 1877
Amendments provide that the emissions
baseline for calculating offsets under the
ruling must be the stale plan
requfrement in effect at the time the
source applies for a permit. See section
129(a){1) of the 1977 Amendments {note _

“under 42 US.C. 7502{a)(1)). - -

In addition, allowing offset credit for
independently required reductions
would make it difficult for the SIPto
reduce total emissions in an area where

" standards or increments are violated. If

such offsets were allowed, a source that
came into compliance with a required
emission limitation could then use the
same reduction o offset increases in
emitting capacity such thal nonet
increase would occur. Total emissions
for the source would remain the same -
and the violation would still exist. The
proposed regulations would avoid this

" unacceptable result by prohibiting the

source from taking credxl for such a
reduction.

“Allowable emissions™ are defined as
the most stringent of [1} any new source
performance standard or standand for
hazardous pollutdnts applicable to the
construction under review.? {2)
applicable SIP emission Yimits. or {3) the
emission rate specified asan ..
enforceable permit condition. Where
there are any enforceable emission
limits that must bé complied with in the
future, and which are different from the
limit currently required, the most )
stringen! of the present and future
emission Yimitations is used in
determining the allowable emissions.

To continue existing regulations and
policies, the Administrator intends that
each candidate reduction meet all of the
following criteria:

{1) It must be enforceable under the
applicable SIP, either through a SIP

® Here the applicable performance standard or
standard for hazardous pollutanis refers (o the
standard that a particular source 3 subject to and
not new standards or revisions ot existing
standards which aﬁed the relevant source calegory
but that'would not apply to the parlicular source.
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rems»on oran alterahon of the source's

pe[2) It must be for the same pollutant as
the emission increase and have
comparable impacts to health and
welfare, Section IV.CA. of the offset
ruling, involving credit for hydrocarbon

- substitution, should apply. The criteria

- reductions of pollutants within the same
-poliutant categories but with different

i

outlined in the proposed policy
statement on state xmplementahon of
the “bubble” concept for existing °
sources (44 FR 3743 col. 1) January 16.
1979, would also apply. Accordingly, >

health or ambient air impactscannot be
traded against each other. - -~ 7= "%
{3) It must not have been already
committed to in the SIP, - = Tt
(4) Air quality need not improve or~
stay the same at every location affecled
by the proposed construction, buton ™
balance the affected area should not be .
adversely impacted. -* 1~ - . ,
The Administrator recognizes s i »_ -
problem associated with crediting -
offsets as defined. Under today’s
proposal there is a possible incentive to
seek a loose BACT requiremem when -
undergoing PSD review in order to lay.
an early claim to an excess amount of
the increment. If an applicant obtains
approval of proposed construction under
a loose BACT requirement, he could

" then alter the proposal to provide for the

installation of the better controls so as
to offset a future expansion at the same
site without full PSD review. The .
Administrator asks for comments on’
how best to address this problem. *

B. Restrictions on Construction. EPA
is proposing that the bubble should not
apply at all for areas subject to
construction restrictions under secnon
110(a){2)(1) or 173(4). For these
provisions, EPA is proposing to define
“major modification” as any change in,
or change in the method of operation of
a major stationary source that results in
any increose in the potential to emit of a
polluiant for which the §ource is-major if
the increase exceeds the de minimis
cutoff for the pollutant. (See ”De
Minimis Exemptions™). -

EPA believes that the Alabama Power
decision, establishing that internal
offsets must be permitted in determining
applicability of PSD to modifications,
does not apply 1o section 110(a){2)(T) or
173({4) restrictions on construction. The
offset ruling was essentially an interim
policy to allow some further growth
while adequate plan revisions were
developed. EPA believes that in
termining the offset ruling on June 30,
1979, and restricting further major
construction until Part D plans are
approved and implemented, Congress
intended to terminate not only offset

‘avoid undermining the purpose of the
Installation” section of the preamb]é.

'
_ increased emissions from new ",

. prowde an incentive for sources to seek

transactions between different sources
but also those within the same plant. In
light of this intent, not permitting
internal offsets is particularly important
because most offset transactions .
permitted under the offset ruling have
involved offsets inside the same source.
This interpretation is a!so required to

restrictions on construction. As "
discussed in the “Source/Facility/

when a source matches an emxssxon'
reduction with an equal amount of.
construction, the nonattainment problem
gets harder to solve. This is especially

* true where there i8 no adequate SIP that

demonstrates attainment, EPA believes .
that the restriction on construction was
designed to stop the problem from
becoming worse and provide an” 7
incentive for states to submit and carry
out corrective SIPs. Allowing offset”

credit Tor reductions would instead -

delays in the adoption of acceptable

state plans. Delay would allow sources

more time to convert reductions into’

offsets before a plan requiring those *

reductions can be adopte and approved
An alternative to prohibiting th

. bubble Butright may be to allow no T

offset credit for reducing potential
emissions down to the level that would
be required if reasonably available .

 control technology (RACT) were

applied. Since RACT is required in”
approvable Part D SIPs, the effect would
be to discount credit for reductions that
would be legally requlred ifan
approvable SIP were in place. Such a’
policy would preserve the incentive to-
submit adequate SIP revisions for, -
affected areas. =~ v

While Congress removed a similar
RACT baseline from the offset ruling, in
section 129(a) of the 1977 Amendments,
EPA does not believe that Congress
prohibited a similar approach where-
areas do not have, or have failed to
implement, acceptable Part D plans. A
major drawback to this approach,
however, is that RACT may be}xfﬁcult
to define in the absence of a full , ™ -
regulatory proceeding, such as those
required for SIP submission and
approvals. Therefore, EPA is proposmg
instead to prohibit internal offsets in -
areas subject to constriiction )
restrictions. However, EPA also invites
comment on the alternative approach of
permitting offset credit in areas where
the growth prohibitions apply if RACT
were first applied. ~

C. Accumulation. As noted above.
EPA proposes to continue the € current
policy of requiring NSR for a source
wben aggregate new emlssxons from
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mdmdua!ly minor units at the same site,
after an apphcab]e date, are sufficient to
qualify the series of changes as a major
modification. For PSD review, the date
from which emissions increases are

.aggregated is August 7, 1977, {40 CFR

51.24(b)(2), 40 CFR 52.21(b)(2)) and for
sources subject to the offset ruling, -
December 21, 1976, 44 FR 3283, col. 1 -
(January 16, 1979). These dates continue

" current EPA policy. For sources subject

to Part D plans and restrictions on : ',

_construction affecting designated
" nonattainment areas, the applicable
"date for accumulation will alsobe

December 21, 1876. Accumulating net
emission mcreases from that date -

" forward ensures that modifications -

resulting in emissions which Congress

_ defined as major will be subject to

review under a Part D plan or else to the

- restrictions on growth. In addition, these

sources received notice as of December
21, 1976 that accumulation could later
subject them to nonattainment review.”
EPA is proposing one change totis =
existing accumulation provision to

" conform it to the court’s decision. The
_current accumulation regulation *

aggregates emission ‘increases after an '
" applicable date, with no credit given for .’
contemporaneous emission decreases .
The court, however, defined - A
modification as a net increasein © - -
potential to emit. To make the .~
accumulation provision consistent with
this definition, EPA is proposing that a
source be sub]ect to NSR when the
aggregate net increase in its polentlal to
emit after the applicable date quahf‘es it
as a major stationary source. As in the
existing regulations, only net emission
increases after August 7, 1977 for PSD
sources, and December 21, 1976 for |
sources subject to nonattainment
requirements will bg-considered in
determining if a source is subject to
NSR = .~

Under this approach ifa modxﬁcanon
at a minor source results in a net
increase in emissions, such that its _
aggregate net increases in potential - _
emissions since the'date of concern’
exceeds the applicable 100/250-ton =~
threshold, the modification willbe = N
subject to review. This approach . .~ . _
requires review for a single modification
to & minor source constructed before the
applicable date when the modification
results in a net increase in potential .
emissions of over the applicable 100/
250-ton threshold.

Once a series of individual minor
changes accumulates to a major - -
modification, questions arise concerning -
the degree of review that would apply to
the earlier emission increases. In -
general, today's proposal would focus
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the requirement 10 apply BACT or LAER  date would be the date a complete

on only that emissions increase which application for the major modification is
makes the source subject to review. On  filed and not the date on which the first
the cther hand. total aggregated unit of the then -minor source was
emissions from the source willbeof - - constructed. 5 L

concern when performing air quallty .
tests. Such tests include increment - X. "De Mmums E).emphnn =

analysis for PSD sources and those - Inthe A!abama Powerdecxsmn. the
rclevant to emission offsets for sources courl pm\'xded that EPA may exempt

i3

subject 1o nonattainment NSR. Any  ® *  from review those situations determined

subsequent modification at the source °  * 1o be de minimis. Specifically, the court
resulting in a nel increase in po!entlal to’ '.slated “The Agency does possess
emit that exceeds the de mm.ums culoff authority, inherent in the statutory .~

will be subject to NSR.- . #'=>;  scheme, to overlook circumstances that
The accumulation approach as” " in context fairly may be considered de
modified to conform with the court” L . minimis. Slip op. at 10. The court spoke
decision tloses a loophole in EPA LI . " of the administrator’s ability to exempt
current regulations. Previously, 2’ "~ © *  from reviet modifications with small
modification was not subjecl toreview *  petincreases and to dispense with the
_unless it increased a source’s potential BACT and monitoring requiremems
emissions by 100 or 250 tons per year, through the application of de minimis
whichever was applicable. Under both resholds for those pollutants emitted °
the existing and proposged accumulation " by an otherwise subject source. The -
provision, a power plant constrocted - court did limit the Ad;mmstrators R
after the date of concern which emits ) discretion in formulating such .- .«

Yons of SO, and then adds a new 50 ton * “exemption cutoffs by stating tha! a cost-‘
SO. Yoiler, would be subject to control effectiveness rationale would not be
technology requirements for the 50- “ton. appropnate.w L e i

unit and 1o air quality review for the )
h e iy e i The Administrator is 'loday proposmg
entire facility. Under the existing "~ 7 to exercise this authority by establishing

provision, if the plant then added = . < ) d
< a-pollutant specific exemption system
another 80-ton boiler, however, the 7 . that excludes or fimits review of -

boiler would not be subject to existing " - ..
review requirements bejcause it'would progosed construction having emissions
not meet the 100-ton threshold. Thisis or air quality xmpac!s_below certain
true because the current regulations values. Table 1 contains for each
allow the accumulation slale 1o be  pollutant regulated under the Actan’ -
wiped clean aRer a permit was emission cutoff thatwouldbe .- °,
s NP considered insignificant or de minimis.
obtained Under the approach proposed Table 1 would have two principal uses.

today. any net increase in polentialto .

emit after the source becomes major is Fxr‘sL if would be "S‘:d dlo s‘tﬁ;)w ‘lhat the -
subject 1o review. Consequently, the . netincrease associated with a

next 90-ton increase would be subject 10 modlf'cauon would be de minimis for all
review, unless there were sufficient . ‘pollutants for which the source is major.
contemparaneous emission decreases. In nonattainment areas, this -

The de minimis exemption, as° : "demonstration would involve only the
discussed more fully in the section on nonattainment pollutant{s). whilea - .
“De Minimis Exemptions.” would also showing for all regulated pollutants for
apply 1o emissions from major . Wh"fh the Source 1s major woulc‘i be N
modifications on a cumulative basis. required of modifications at major
Once a minor source is subject o review stalionary sources in PSD areas. A
because ils aggregale po!enha] successful showing woulddexempl 8
emissions make it major. any future el modxgcghon' flrom PSP and s -
emission increase will also be reviewed ;\{ona . ammenhperml reqt'ur%n‘e)n
unless it qualifies as a de minimis . owever, such @ source wou'd be

required to provide notice to the

::ﬁf;?:‘nlzf ;::; s:rgof:t:re de.. Admimstgalor ar;zc.l ttherfin mak‘e the de
minjmis demonstration [see section on
modification will be cumulated thh net “NOTIFICATION"). The proposed
regulations incorporale the de minimis
concept! by requiring that major
modifications have a significant net
increase in po!ential em"ssions.

modificalions 1o determine if lotal nel
increases exceed the applicable de
inimjs cutoff. ~

Finally, il 2 minor source becomes
major through accumulation of its . Table I—Gwdelxnes for Signlﬁcanl Emission
emissions and the source is locatedina “pues = _ . ..

PSD area where no baseline date - - =~

applies, that source's application for a P"”’-‘L"”’ ""dE”'"s"’" Ra" S

major modification permit will triggera . Carbon monoxide—100 tons’ Pef vear .
baseline date for the area. The baseline - N:trogen dioxide—10 tons per year.

Total Suspended paruculales—m fons per
year.

Sulfur dioxide—10 tons per yeur.
Ozone—10 tons per year of volatile organic
compounds. .

Lead—1 ton per year.

Mercury—.2 tons per year.
Beryllium—0.004 too per year.
Asbestos—1 ton per year.
Fluorides—0.02 lon per year.

Sulfuric acid misl—1 1on per year. .

Vinyl chloride—1 og per year. - .
Tolal Reduced Sulfuez. . -

Hydrogen sulfide—1 ton per | year -

" Methyl mercaptan—1 ton per year.

N Dimethy! sulfide—1"ton per year.«

Dimethy! disulfide—1 ton per year.
Reduced Sulfur Compounds:
Hydrogen sulfide {see above)
Carbon disulfide-10 tons per year.
Carbony1 sulfide—10 lons per year.

Even if a modification cannot be __
shown 1o be minor, Table 1 can be used
to limit the polutants for which BACT

" must be applied or an air quality

analysns done. If a modificationtoa -

source is subject to review because it
results in a significant net increase in
potential emissions of a pollutant for

" which the source is-major, or a new
source is subject 10 review because it - |
will have the potential toemita: "~::-. -

regulated pollutant in major amounts,
the source may still avoid BACT or an
air quality analysis for other pollutants
it emits if it emits snch pollutants in de
minimis amounts. Table 1identifies the
emission cutoffs that would trigger the

need for control technology and ambient

review for those other pollutants. Thus,
when a major stationary source or
modification is subject to PSD review
because of potential emissions of one or

" more pollutants the review would apply

to only those other pollutants which the
source would have the polential to emit
in amounts above those proposed in
Table 1. No notice requirement is
necessary for these pollutants since the
source or modification would make the
de minimis demonstration as par! of ils
permit application. -

Table 2 is proposed as an addmonzﬂ
mechanism to limit the air quality
review for certain pollutants which the -
source would have the potential to emit
in significant amounts but which have
an ms:omf"cam ambienf impact. This

may occur frequenﬂyémce many of the -

emission values in Table 1 were derived
from the air quality levels in Table 2in a
preliminary analysis that used very
conservalive modeling assumplions. The
values in Table 2 represent a small
fraction of those ambient levels deemed
1o be prolective of public health and
welfare. Table 2 does not apply to
pollutants for which a new major source
would emit in excess of the applicable
100/250-1on threshold nor does it apply
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o7
10 major construction that would locate
in a nonattainment area or would
adversely impact a Class ] area._

" Table 2—Guidelines for Slgmfcanl Ambxent

“ Ozone—1'. ‘- A e T

" Beryllium—.005

?

Air Quality lmpacls - .

" Pollutant and Air Quality lmpact

Carboh monoxide—500 pg/m*, 8- hourjavg
Nitrogen dioxide—1pug/m? annual. " -
TolaI suspendeﬂ parhculales—s pglm’ ?A-
hour s
Sulfur dxox)de———s p,g/m’ 24-hour e 7":*7

Lead—.03 pglm' 3-month. "
Mercury—0.1 pug/m?, 24-hour.
/m‘ 24-hour
Asbestos—1 pg/m? 1-hour. "~
Fluorides—.01 pg/m? 24-hour. .. *%7 -
Sulfuric acid mist—1 ug/m? 24-hour. - -
Vinyl chloride—1 p.g]" 3, maximum value.
Total reduced sulfur: *
Hydrogen sulfide—1 pg/m?, I-bour o=
Methyl mercaptan—.5 pg/m? 1-hour. L
Dimethyl sulfide—5 pg/m? 1-hour.
Dimethyl! disulfide—2 pg/m’ -hour
Reduced sulfur compounds: »~ - = -
Hydrogen suifide {see above) I
Carbon disulfide—200 pg/m? 1-hour.
Carbony) sulfide—200 ug/m?, 1-bour. -~

SN

In order to utilize Table 2, sources are

_ required to use a preliminary screening

" using this conservative technique, it may

technique to determine if their air- - -
quality impact will ‘exceed the - *
acceplable de minimis guidelines. The .
screening technique is set forth jn
Guidelines for Air Quality Maintenance
Planning and Analysis Vol. 10
(Revised); Procedures for Evaluating Air
Quality Impact of New Stationary -
Sources [October 1977, U.S. EPA, Offi

of Air Quality Planning and Standards)

_Research Triangle Park, N.C. 27711). If

‘source’s ambient impacts are expecte
to exceed the de minimis guidelines

elect to do a more sophisticated -

~ modeling analysis to demonstrate a de

minimis impact. Upon a showing that.
the anticipated impact of a regulated
pollutant would be less than significant,
a major stationary source or major
modification would not face the detailed
ambient impact analyses of PSD for that
pollutant (subject to the exceptions
noted above). Thus, such a source would
not be required to do an analysis for its
impact on increments and standards.
Nor would such a source be required tp
analyze ils effect on soils, vegetation, --
and visibility or to'conduct any amblent
monitoring studies.

The following is an example of how
the proposed dual de minimis approach
would work. Suppose a new source

'*No de minimis air qua]ity Yevel is proposed for
ozone However. any net increase of 100 tons per
year of volatile organic compounds subject to PSD
would be required to perform an ambient lmpad
unalysis, including the gathering of ambient air.
quah!) dnln.

]

A subject to PSD would emit 275 tons of

SO. but only 5 tons per year of PM and
50 tons per year of both nitrogen dioxide
{NO,) and volatile organic compounds
(VOC). A BACT analysis would be . .
necessary for SOz, NO,, and VOC but
not for PM. An ambient air quality

" analysis would be requu*ed for SO;. The.

source could do & screening analysls to.

* determine if an ambient analysis is also

required for NO,. No ambient analysis .

-, would be reqmred for the VOC ; .-~
" emissions because the potential VOC
- emissions are under 100 tons per year..

The numbers proposed in Table 2 for

" criteria pollutants refléct the levels of

significant impact promulgated in the .

- existing PSD regulations on. ]une 98,1978

(43 FR 26398), while the de minimis air

“ quality guidance proposed for beryllium,
". fluorides, and mercury has been derived
. from health effects data contained i in the
" report entitled “Effects of Trace.~ . -
" Contaminants from Coal Combushon —
" proceedings of an ERDA workshop “-
" conference August 2-8, 1976. The :

remaining de minimis air quality
guidance was formulated following a-
review of state ambient air quality
standards, state emission regulations,
and background documents used to -
develop standards under 40 CFR Parts

" 60 and 61. The one exception to this

‘pattern in Table 2 is ozone. The
Administrator here is proposing the’
majar source cutoff of 100 tons per year
as the value to trigger ambient concern
after BACT has been applied. A
background document will be issued by
EPA providing the methodology. data,
and references used in developmg both
Table1and 2. -

The Administrator would like to poml
out that the proposed de minimis -

_numbers, particularly the air quality
- values, may be too high or too low:
Yecause of the urgency associated with

todey's proposal, the numbers identified
in Tables 1 and 2 are not supported by
extensive analysis. Public comment or
followup investigations may result in
changes in-the numbers in | the ﬁna]
package. . .

- Although the values in Table 1 and
Table 2 are subject to change, the '
Administrator believes that de minimis
guidelines are necessary. EPA be]ieves
that these exemptions are not only -
yusufed by the associated msxgmfcan!
air quality impacts but also by -
administrative necessity. The potentlal
administrative burden of processing
permits for nearly every minor change at
a major stationary source appears
unmanageable. For example. if no de .
minimis exemption were provided, any
new element in an oil refinery, including

subject to NSR. In the Agency's view,

neither air quality nor efficient

administrative operation are served by

requiring preconstruction review for

such changes, or for new sources with a
. comparable impact. -

In addition to requeshng comments on
the proposed values in Tables 1 and 2,
the Administrator solicits comments

) regardmg the need for both air quality
.and ‘emission de minimis numbers and -
_the need to put either' dlrectly into the .
" regulations.v.: 2 e i :
XI Geographlc Apphcabnhty E

This section addresses issues raised
by the court's interpretation of the
geographic applicability of the PSD

" regulations. Four major topics are
discussed: (1) sources constructing in
designated nonaltainment areas, (2)
sources constricling in designated -~

. attainment or unclassifiable areas, (3}
VOC source consnderatlons. and (4]
interstate pollution. -

A. Designated Nonattainment. Amas
In the Alabama Power decision, the

court held that the PSD provisions apply /

only lo major sources either locating in
~HTEas specitically designated as_____
~SEirTRenl oF SRETTESHabe ander -
yn 107 [ clean air areas ], or .
~fotaMME I any area Irom which [he - -
source would substiantially impacla .

clean air area in another state.

as filed a petition for

reconsideration regarding the court’s -
restriction of the geographic
applicability of the PSD provisions of
the Act. In the petition, EPA argues that
Congress intended PSD review to apply
to major construction, whether located
inside or outside a designated
nonattainment area, that would
significantly impact any clean area. The
Agency argued further that, even j

_ court does not accept EPA’S entire
position, the court should rule thal the
%SD provisions should apply to any

m

alreservation. (<]

. Kamlmslralor Delteves that as mucﬂ as

40 percent of the total acreage of the
mandatory Class I areas is located in or
adjacent to formally designated
nonattainment areas, and must be
protected against the impact of new

‘construction in the nonattainment areas. .

Today's proposal conforms to the
court's June 18, 1979 opinion. EPA would
require permits only for major
construction occurring in designated
attainment or unclassifiable areas or for
construction in a designated
nonattainment area that would .
significantly impact a clean air area in

- another state. If the court alters its
opinion as EPA asked it to do, EPA wil}

a valve or small space heater, would be - have to reconsider this proposal. ‘.

- .~ LAM 012996
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EPA is also proposing to extend NSR
under section 173 and the offset ruling,
and the Part D restrictions on growth, to
cover major sources everywhere in the -
designated nonattainment area. This ~ -
rule would apply regardless of whether
the source could demonstrate that it .
would not significantly impact the -
specific point{s) of violation. This would

_ be a change to the current policy, which -
now allows a source to be'exempt from
‘ nonattainment requu'ements,xf it makes”
such a demonstration.. >~ --f
The above change is needed to> <
overcome a very significant sborlcommg
that would otherwise be created in lhe
regulatory system. Under the current .
regulations, proposed major sources in
designated nonattainment areas with no
significant impact on the violations
could be exempted from nonattainment -
requirements because they are made -~
subject to PSD preconstruction review -
requirements. But, under Alabama 2
Power and the regu!ahons nov{v being™’
proposed, such major sources would >
usually not be subject to PSD - -~ - &
requirements. It would be’ inequitable
" and contrary to the apparent statutory ,
purpose to allow such major sources to
be totally exempt from any - = - -
preconstruction review permn
requirements, including no minimum
emission control requirement and no |
evaluation of air quality impact. ~
Therefore, EPA proposes to eliminate .
the shortcoming by extending
nonattainment requirements to all major
sources constructing in designated
nonattainment areas. If the court >~
accepts EPA's petition for rehearing, and
extends PSD requirements to more -~
sources in designated nonattainment -
“areas, EPA may recons:der thxs _
proposal. : e
B. Designated Attainment and -
Unclassifiable Areas. The court's
decision in the Alobama Power casé "
addressed only the issue of whether the
PSD requirements of thre Act apply to
sources in designated nonattainment °
areas. The court did not address the ~
issue of whether the Agency may apply
the nonattainment preconstruction = -
permit requirements of the Act to -
sources locating in areas designated
attainment or unclassifiable.
. Currently, major sources in designated
attainment or unclassifiable areas that
would cause or contribute to a violation
of a standard anywhere, are required to
meet all applicable nonattainment
requirements. These include state plan
requirements adopted to meet Part D of
the Act for neighboring designated
nonalfainment areas, and offset ruling
requirements for newly discovered
violations in areas designated

~

" altainment or unclassifiable.?* In

addition, EPA has proposed that the
restriction on construction for a
designated nonatlainment area with an
inadequate {or inadequately s
implemented) Part D plan should apply
to major construction outside of the

“area, if it would significantly impact on '

" any point{s) of violation'in the area. {44

‘construction either inside a deslgnated
nonattainment area, or proposed in a
designated clean mm
) an amble't standard 1s actually
an requirements .. -
prowamg Tor NSR under section 173 of
the Act would apply only {0 major . -
construction within the designated -
nonattainment area. Likewise, the .

. restnctlons-en construction for fallure to

have or carry-out a Pari D plan would.
apply to major conistruction only within .
the designated nonattainment area. The
offset ruling would apply to major ..
source construction at a site where the
standard is vwlated vmhm a desxgnaled
clean area. - ...

Major construction that would have a
significant impact on a violation of a
standard anywhere, but locating where
the standard is attained, would still -

_have to reduce its imapct enough so hat
it would nof cause or contribute 1o the
violation. The source could reduce its
impact the needed amount by applying .
more emission controls, by obtalmng -
offsets, or both.

EPA has earlier proposed the legal
argument that the existing, more .~
restrictive approach is required by
section 165{a}(3){B). This section states
that no source subject to PSD review
may be constructed unless the permit .
applicant delonstrates that the source
will not cause or contribute to air -
pollution in excess of any national .
ambient air quality standard in any air
quality region. In the earlier proposal,
EPA stated the view that this provision
applies to any source whose own
emissions, irrespective of offsets, causes
or contributes to the violation, 44 FR
38584 (July 2, 1979). In the proposal, EPA
interpreted the literal language of
section 165{a)(3)(B) as forbidding any
such source to construct at all. EPA saw .
this prohibition overridden only if the
source satisfied all conditions of the_ ~
offset ruhng ora state plan program .

4 Gep 44 FR 3275 coL 4. ]anuary 16, 1979,

‘ LAM 012097

~

.\,

under section 173. If no Part D plan were
in effect and carried out after the
deadline for having such a plan, EPA
then proposed that the restrictions on
construction described in sections .
110{a}{2}(1) and 173({4) would apply, .
through strict application of the .
language of section 165{a)(3)(B). EPA .
invites comment on whether the’ e

FR 38585, July 2,1978.) -« %+ o ..
‘f_ﬁ_lﬂig\mLMBLmnnMase .
s not being proposed EPA S . -« : .. . Wi‘
%, . “Considerin; &a Tng its policy on the’ : is change in spproach Is not - - -
N 1cability of nonattainmen Coe .
Teg%ran—mfﬂm ated
tlean areas. Under the approacE LBemg
__considered, nonattainment ;equlrements
" would only apply to proposed major

.required by the court's opinion in .
. Alabama Power. The court's decision~ -
was based on its interpretation of the"
phrase “any area to which this part )
applies” in section 165 and a review of
other provisions in the Act. In contrast,
section 172(b){8) simply states that
nonattainment precons!ruction review
should apply to “new and modified -~
major stationary sources.” There ig no
" language limiting Part D review to . -
sources in any particular area. Likewise,
the offset ruling which was ratified by
Congress in'section 129 of the 1977
Amendments, applies by its terms to all -
“sources wherever located, that cause or-
contribute to an ambient violation.- -
Finally, section 185 requires that prior to
construction a source cannot create &
violation anywhere. There is no
"comparable language in Part D saying
that Part D sources must! protect PSD
increments. All of these factors tend to
distinguish the nonattainment program
from the PSD program, so that Alabama -
Power should not be viewed as - - :
- governing geographic apphcablh ty of
" nonattainment requirements. =
Although neither the court’s opxmon
nor the statute prokhibit the application.
“.of nonattainment requirements to PSD -
sources, EPA believes that there may be
v significant policy and administrative..
reasons for limiting the applicability of
nonattainment NSR in this way. The .
PSD requiréement of BACT and air
quality offsets (i.e., an impacting source
must offset its contribution to a violation
anywhere) provides sufficient air quality
protection for an area that is neither
designated nonattainment nor is
" actually violating the standard.
Application of all nonattainment
requirements to PSD sources will be .
burdensome to both the permitting -
authority and the permit applicant. -
On the other hand, there may be
important program reasons for having
the offset rulmg continue 1o apply, along
with PSD requirements, 1o proposed
construction at a site designated as
clean but where there is a violation of -
the standard. Construction at a site - °
where there is a violation ordinarily has
the greatest impact on the violation, and

DPMC-08472
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;s therefore most in need of stringent
nonattamment controls. In addition,
retaining offset ruling requirements for
construction at sites with ambient
violations would reduce any incentive
states and sources might otherwise have
to include too much territory-within the
boundaries of destgnated clean areas.
This approach is legally permissible .~
because, as explained above, EPA. .-
believes nonattainment requirements
including the offset ruling may apply -

regardless of the applicable designation.. based on less rigorous technical -

However. EPA also invites commen ’
olally exemp! {rom nonattai In response to the comments recew AQPS No. 1.2-098, US. EPA, Research .-
ho uiis - Triangle Park, North Carolina 27711. A « -
Gur rule as a criterion for determini pgbcy memorandum outlining the .

menls nciu e offset ruhng
as is prop olher ConsTuCUgaLp
BeTigmred TIEAn areas.

mmmd adopt uus

PA changes its policy. ™

the legal and policy issue discussed
above, it will be necessary to Vdetermme
as a factual matter, whether a standard

is violated at any particular site, and - -

whether a major source at that site .~
would significantly contributetoa |’
violation elsewhere. This raises
particular difficult issues for sources af
volatile organic compounds. ~

On publishing its offset ruling on
January 16, 1979, the Agency sought
public comment on applicability issues
specific to sources of volatile organic
compounds (VOC) that would impact an
area of ozone NAAQS violation.

_ Atmospheric simulation technigues are
generally not available to estimate the ..
air quality impact of an individual VOC

~ sources covered by this ruling, bnt not -

source. In the offset ruling, the Agency
proposed the policy that, in lieu of -
modeling, a major VOC source would be

" subject to review, as significantly

contributing to the violation, if it
proposed construction within 36 hours
travel time of a nonattainment monitor,
under wind conditions associated with
the ozone concentrations found to -
exceed the NAAQS for ozone.” -
Comments were solicited on the final
establishment of the “36 hour rule.”
Industry comments have raised

significant questions on the technical '
basis Jor the rule. Also, states with

“Whorough ozone monitaring networks

commented that the rule gave a .
competitive economic advantage to - -
states with less sufficient monitoring
systems. Other comments noled that the
36 hour rule presents an all-or-nothing
situation requiring full or no offsets. The
requirement for full offsets at potentially
long distances from & nonattainment

" wiolation than would be required for -.

~Geographic Applicability Jor OC_
Sources. Whatever approach is taken on —nrtso eT area where e ozone srandard

. treat the source as having no sxgmﬁcant

" anywbere.

" throughout the entire county where the

representative of air quahtymggmmﬁm.
is inviled on the question of how far
~ “around a monitored violation the -

_%W}pﬁgmm
0 exten the absence ol monitoring
“Tala, here would be a presumption that
the standard is attained throughout an
area designated as attainment :
The Agency is of the opinion that _

" exceedances of the ozone standard can
be found in all directions from a major
city. Thus, a source proposing to locate
upwind of a nearby city should expect
to find ozone NAAQS exceedances - ...~
V(hen monitoring according to EPA’s T
momlonng procedures found mAmI:uent -
AIr Monitoring Guidelines for . . ..

- vaenbon of Significant Deterioration.

monitor was considered inequitable
treatment of VOC sources which (1)
would not be able to avoid the
ponatiainment requirements by reducing
emissions so that the impact is less than
significant, (2) would be subject to oﬂset
requirements even if the source s . .’
significantly farther away from the < -

- particulate or sulfur dioxide sources that
impact on PM or SO, violations, and (3)
would be subjec! to offset reqmrements

‘estimates than required for PM and SO-
‘sources. -.

—

background data fer this decision has
been made a part of the Docket.™
D. Interstate Pollution. The courf's

SOUICE W! -
. Un er the

propos -
"proposed construction would have a - discussjon of the geographm N .
. slgmﬁcan_t impact onan ozone vwlatxon apphcabﬂ.xly of PSD raises issues. f_'_’ —

. concerning interstate pollution. The. -

court in Alabama Power gave new’;
“emphasis to protection against mlerslate

- pollution of PSD areas, poinling to ‘= -
sections 160{4) and 110(a)(2)(E)() of ihe

baundanwofadesignated
Tisalastein -

a source were iln a

Vio
-&ﬁﬁmeﬂl or unclassifiable  Act as prohihiting emissians that would

" area at a site where there is no violation

interfere with another state’s PSD plan.
Alabama Power, Slip op. at 26-27. The
. Agency seeks comment on whena -
_ source shuld be subject to review ). '; w s
because of its interstale impacts and '
how to set emission limits necessary o
protect against pollution that interferes,
or may interfere, with another state’s
PSD measures.
The Agency intends lo continue usmg
the already established levels of )
significance for determining whether an
impact on a Class Il or 1 area warrants
review. See, e.g. 43 FR 26398 (June 19, -
1978). EPA also proposes to maintain its'
current policy of allocating increment
consumption equally at state lines in
PSD, it may therefare be necessary to’ cases of i mt.erstqate disputes. Comments .
determine, without monitering of the . - g10 sought on V. -
particular site, whether the ozone A is considering whether interference |
standard is violated. To simplify such with another state's PSD program is
determinations, EPA is considering adequately prevented by permitting
whether a violation measured at one .. sources located in one state but :
monitor should be presumed to extend impacting on another state, to use one- f/
half of the remammg increment at%__; /
points of impact in the other state. EPA -
solicits comments on whether interstate
protection should be broadened to
require compliance with emission
limitations or other PSD reqmre.menls
contained in the plan of the
substantially impacted state.

XII. Pollutant Applicability a

The regulations proposed today would
maintain the practice of determining -

af the ozone standard, EPA proposes to

impact on any ozone vmlahon

"The momtormg requxred for a PSD
permit would in most cases indicate
whether the particular site attains the
ozone standard. ' However, in some
cases, a source Jocated in a designated -
clean area with potential emissions over
100 tons but less than 250 tons will not
be subject to PSD review bul may be
subject to review under the offset - -
ruling.? Unlike PSD, the offset ruling
does not require monitoring. For any -

monitor is located, or to some other area
around the monitor thought to be -

t

¥ The Agency currently allows a'source to subject
iself 10 the full offset ruling requirersents without
preconstruction VOC monitaring to allow
immediate commencement of construction, so long
as post-construction monitoring is undertaken to
determine whether there is a violation requiring &
SIP revision under Part I

¥ The offset ruling applies to aIl sources wﬂh
potential emissions of 100 tons or more, while for
PSD some kinds of sources are not subject to review
unless polential emissions are 250 tons or more.

-

1*June 28, 1979, memorandum from Walfer C.
Barber 10 David G. Hawkiris regarding Polidies for
New or Mod:fied VOC Sources.

LAM 012098 DPMC-08473
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applicable nonattainment provisions for
S0,. No PSD or nonattainment
requirements would be applicable for
HC because nonattainment
requirements apply only to po!lutants
for which the source is major. This
assumes that the source would affect qo
_ clean air area in another state. ~ .

(3) A modification to the example (1} -
plant which would cause a significant -
.net increase in both SO, émissions and -
"HC emissions would be sub]ect to PSD :

~ review for SO, as well as HC.-

pollutant by pollutant whether a source

is subject to PSD review, nonattainment

review or both. However, in accordance
with the Alabama Power decision, once

a source is subject to PSD review, it

must meet the appllcable control

technology and air quality analysis:
requirements for each pollulant. For -
nonattainment NSR, only emissions of
the nonattainment pollutant are subject
to the applicable review requirements.
Under today’s proposal, a ' “i" "/ "*
modification would be sibject to PSD if -

it would resultin a s1gmﬁcant met: .

increase in the emissions of any (.07

regulaled pollutant for which the source
is major, In addition, the area ‘must be
designated attainment or unclassxﬁable
for the pollutant, or designated -

nonattainment if the source lmpac\s a

PSD area in another state. In contrast,

_the NSR requirements of section 173, the’

offset ruling, or the section 110(a)(2)(1)’

construction restrictions would apply
only to a modlification’ ‘which would | -~

result in a significant net incredse’i inthe .
amount of the nonattainment pollutant

which the source already emitsin major
amounts (i.e., 100 or more tons per year)

A large addmon or a series of small :

* additions since the apphcable time of
concern at an exnstmg ‘minor” source
would be treated as a “major - "~ 7 -

" modification™: Provided, That the net
emissions resultmg from the addition or —
additions, in conjunction with the
emissions from the existing minor
source would exceed the applicable
threshold for a major stationary source
(see discussion on "Accumulatlon in

“Modification”). - ’

The applicability of the proposed
regulations to new sources is more” - -
straightforward. For PSD, a new source }
is subject to review if its potential to. - - -
emit any pollutant regulated under the
Act would make it a major stationdry ~
‘source. Nonattainment review. -t
applicability again requires that the -~
nonattainment pollutant be potentially
emitted in major amounts. -

Examples of the prbposed
applicahility follow: .

(1) Construction of anew planl with
potential emissions of 500 tons per year
(tpy) SO: and 50 tpy hydrocarbons (HC) -
locating in an area designated
attainment for SO, but nonattainment

. for ozone would be subject to PSD
preconstruction review for both
pollutants. PSD review (BACT and air
quelity analysis requirements) applies to
any pollutent emitied by the source once
the source is subject to review for one
pollutant. .

(2) Construction of thg same plant
described in example (1) in 2
nonattainment area for both SO, and
ozone would be subject solely to

_emission increase would not be -
_ would itself qualify as ma)or R SUSU
" modification. .. .5 T L

(4) Modification at an exlstmg source -
of 50 tpy SO, emissions, itself ..
constructed since December 21, 1976, in
a nonattainment area for SO, addmg a
new unit with 90 tpy SO, emissions, :
_would sub)ect the source to .,
" nonatfainment requirements. -.

(5) Construction of a new source thh
potential emissions of 500 tpy. HC and 50
tpy SOs locating in an ozone - -
nonattainment area would snb)ect the
‘source only to nonattainment review, -
Since the source is not major for other
pollutants regulated under the Act fof
which the area is designated . - -
unclassifiable or attainment, PSD would
notapply. = ...

(6) Modifi catxon to & source w1th
emissions of 500 tpy SO, and 50 tpy HC
in an area designated nonattainment for
both SO. and ozone, resulting in 20-ton
net increases in the level of emissions
for both pollutants, would subject the
source to applicable nonattainment
provisions only for the SO, emission
increase. There is norequirement in the
nonattainment prowsnons of the Act,’
comparable to the requirement in the
-PSD provisions, that subjects a source o
review for all regulated pollutants it -
emits once it is subject to review for one
poliutant. )

(7) A new source w1th potential
emissions of 150 tpy of PM located in an
area designated attainment for PM but
impacting on a violation in a designated
nonattainment area to which a Part D
plan applies. Under the regulations
_proposed today, the source would be
‘subject to both PSD and nonattainment
requirements (see “Geographic
Applicability" discussion). This would
include application of LAER,
certification of statewide compliance by _
other sources owned or operated by the
source owner or operator. sufficient
offsets 1o insure reasonable further °
progress in the nonattainment area,
preconstruction momlormg and T
increment analysis. o -

,._\

. y-—f .y

’ _ ' . LAM 012099

. Nonattainment review for the net HC “

apphcab]e unless the new consu'uctlon s

(8) A new plant which would be a 50-
tpy source of both SO, and HC proposes
to constructin an area designated ..
nonattainment for SO, and ozone.,|
Neither PSD nor any nonauammenl NSR
under section 173, the offset rulmg or. ~
the section 110 restrictions oh - 0
construchon would apply

XIIL'B Baselme Coneentra!ion :
The lerm "baselme concentration

. generally means ﬁuzuui;tlmli1 amlnenl, )
goncentration levels of pollu utqg}g% ﬂn”'
area as of the applicable baseline date.

This term is applicable only for sources

of SO and PM. The baseline -

concentration of an area is lmportant

.because all emissions not counted in the

- baseline’ concentration count against "~

allowable increments. - -
EPA's current regulations set a

uniform baseline date of August 7,1977 -

(40 CFR 51.24(b)(11), 52.21(b)(11) (1978))

as explained at 43 FR 26400 (June 19,

" 1978). The court in Alabama Powef -

* found that this uniform baseline date | .
deviated impermissibly from section

169(4) of the Act, which generally

defines baseline in terms of the ambient - -
concentration existing at the time of the

" first application for a pex:mit in an area.

Slipop.at3z.. - -« e

As a consequence of the courl s _,
decision, EPA proposes to remove the
uniform baseline date of August 7, 1977,
and set the baseline concentration at the
time after August 7, 1977, “of the first
application for a permit in an area
subject to this part.” Section 169[4) 42
U.S.C. 7479(4). -

In order to unplement the mandate’
expressed in section 169(4), EPA -
generally intends to define “area subject
to this part” on the basis of AQCRs. :
When a major stationary source or . -
major modification for any pollutant
regulated under the Act applies for a
PSD permit in a part of an AQCR _ -
designated as unclassifiable or . . )
attainment under section 107(d){1) {D) or ’
(E) (“’clean air areas”), it establishes the
baseline date for both PM and SO, in all
parls of the AQCR that are designated
attainment or unclassxﬁed for these
pollutants. - -

As mentloned in lhe séction enhlled
“Transition,” the new definitions of -
major stationary source and major ,
modification would be used to trigger
baseline dates after August 7, 1977.-The™

.baseline date would be the time that ane

_application for such major construction «
was filed which was substantially ...,

- complete for purposes of complying with «--

the applicable PSD regulations.«

Therefore, sources applying for PSD - )
permits under the existing regulahons T
which would not qualify as major | -
construction under the final regulation, -

DPMC-08474



.~ of “area subject to (the PSD) part,” EPA .

1
51942

2 . €

Federal Register / Vol. 44, No. 173 / Wednesday, Seplember 5, 1979 / Proposed Rules

Eam——

would not trigger the baseline date..
similarly, sources that were not subject
to the existing regulations but would be’
under the final ones would not have ~:
triggered the baseline dale since no PSD
0 i8R

proposed to confcrm 'to
3 mandale‘,_to Y.
d

0 X

" “*The phrase “area to whxéh {the PSD) -,
part @pplies” in section 165 includes ”
clean air areas and those nonaﬂamment
areas for which major construction is *-
proposed that would have 4 subs\antxa!
impact on a'clean air ‘area in another “-
state. Clean air areas must be AQCR s
or portions thereof. Section 107,42 7"~ « -
U.S.C. 7407. EPA’s proposed defirition’
of “area” for purposes of the section ™.
169(4) | baselme date thus comports with
the lerm area” as used in sections 107 -

and 165. ;Bowever, hay edked th
court to rect?r’f"‘m&e mdesﬁh?s
mtegnetauon ‘@e 4in. sechon 1654 -~

options of the state. 43 FR 26401 (June

"19, 1978). Many states have, in some

cases, designated clean air areas more
narrowly than by AQCR If a state can
in its revised SIP define “area”™ for - -

‘purposes of baseline concentration as

narrowly as a designated portion of an

" AQCR this might have the effect of

¥ establishing a later baseline date for

¥ some areas and increasing the amount

" of increment available for gmwlh This
might be attractive to a state, espemally

" if it feels the administrative and -
technical problems causedby "
- proliferating baseline dates could be

overcome. However, if EPA were to @

" define “area” as each clean air :
‘- OT Of SourCe impact area, @ -

state that wanted to expand the’

" definition to AQCR-wide or statewide to
" ease administrative or technical» -
* problems might feel constrained from - .
"doing so. This is because the expansion
f “area”™ might result In an earlier -~V

baselme date such that less increment -

" would be available for future growth.

&;praposal Bnder 169(4) might be"aﬂ'ec(&

See the additional discussion in “PSD -
SIP REVISIONS.” Therefore, EPA s
- proposing to allow states some : - -

In formulating its proposed definition

eighed the ease of administration’ = ~

" flexibility in defining “area” to whxch a

~1mdef competing interpretations. The ~

~TUME have recogmzeg that a policy of -
regularity and simplicity in Fegulation - -
should be respected. See, e.g., Hercules,
Inc. v. EPA, 12 ERC 1376, 1394 (1978}, -
Under EPA's proposal, the baseline date.
‘is uniform for all clean air areas | rD
throughout an AQCR. This minimizes
the administrative problems that would
result from the profusmn of different -
baseline starting points in the same "
AQCR. For example, if “area” was
defined by a source's area of impact, -
cumbersome recordkeeping procedures
would be requited.”"As more sources ; *
applied for PSD permits, areas of source .-
impact would begin to overlap and the
system would grow more complex. Such
a system would be difficult for EPA ‘o
implement at a national level. -

The Administrator does recognize Chal
the AQCR proposal as the baseline area
would also have some potential for --
implementation problems. Consider the
case where a PSD source would locate
in one AQCR but would also 1mpad
significantly a neighboring AQCR in the
same state. Under today's proposal, -
such a source would trigger only the -
baseline date in the AQCR of location
although it would consume increment in
tbe adjacent AQCR. The Administrator
specifically requests comment on the
idea that only one baseline date should
be established in the above example.

The proposal also reflects the _
Administrator's continuing concern that
EPA's temporary implementation of the
PSD program preserve future growth

baselme date applies. = ' -

- EPA 'specifically solicits comments on
its propased definition of “area sub)ect

to {the PSD) part.” Commenters are ~
urged to address the legal, )
administrative and technical effect of

any other definition, as well as the effect

on future growth options of the states,
* Finally, EPA generally intends to

continue the actual emissions concept |

(explamed at 43 FR 26400 (June 19, .
_1978)) in calculating baseline . .
~'concentration as of the apphcable
"baseline date. In the June 18, 1978 -

promulgation, EPA outlined certain . -
"~ exceptions to a strict use of an actual -
“emissionsconcept made necessary by -
" certain real world concerns. Far
“example, sources that would increase -
actual emissions by expanding hours of -
operation (allowed under the SIP] or as

a result of a SIP relaxation pending on
or before the baseline date, were . -
granted relief under the current = -
regulations. The Administrator is

_ proposing to continue such exemptions
‘and believes that another situation may

require similar attenfion. -~ - ¢

Specifically, large groups of gas- fired
boilers in the Gulf Coast area have been

permitied to burn oil due to a poasible ~
natural gas shortage in the future. The

affected units involve burners that could
have accommodated such a fuel-switch

before January 6, 1975 as well as some
that were altered to accommodate the
allemate fuel afler this date. i

4‘/ plosl 7})‘1 H.W/

XIV. Best Available Control Technclogy

Section 165[3) of e Act providgh in
part thateny* ity” to
be construct

t su’o]egt to
regulagon under this Xct emitted from, .
ich results fro such fagflity.” 42

regt.xlahons EPX limited ¥ BACT .
‘each poJtutant for 4 _

0}

Y

Section 165(a} of the Act provides in
part that any “major emitting facility” to
be constructed in a PSD area must apply
best available control technology .
(BACT]) “for each pollutant subject to
regulation under this Act emitted from,
or which resul{s from, such facility.” 42

-U.S.C. 7475{a)(4). In the existing PSD .. ~
regulations, EPA limited the BACT
requirement to each pollutant for which -
& major stationary source or méjor
modification would be “major.” 40 CFR
51. 24(1’)[1), 52.21(i)(1) (1978). For __;: -
example, if a major stationary source in
one of the 28 categories would emit only
50 tons per year of carbon monoxide, it
would not have lo apply BACT for thal
pollutant.

In Alabama Pawer, the court he]d that
EPA had no authonty to limit the BACT _
requirement in that way. Slip op. at 31. It
did hold, though, that EPA has authority
to apply de minimis thresholds to the -~
BACT requirement, as long as they are-
“formulated with reasoned .
consideration for their context, wxlh
attention to the nature of the po“utau!
involved.” Id,

In response to the court's demsxon. :
EPA is proposing to require a2 major
stationary source or major, modification _ :
to apply BACT for each regulated .
pollutant that it would emit. See ~ e

LAM 012100 DPMC-~08475
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’ o T .
proposed §§ 51. 24[‘]{1) and 52.21(i)(1).
As noted in the section on “Transition,
this new requirement would apply only
to a source or modification whose
epplication for a PSD permit is not -
complete before the reqmrement comes
into effect. ’

EPA believes that c]oser tax‘lored de
* minimis exemptions may be )

" unnecessary, since in setting BACT, the

permitting authority may take into -3 O

- account the relative cost of the various

control altérnatives. See sections 169(3} '

42 U.S.C..7479(3}; 40 CFR 51.24(b)(10} -~
{1978). Except where a standard of ' ~

erformance for New sources xmposed a
" minimal level 0 0 =

authornity con ecide ora_-

Mm@fm"—mr‘%
s no control at all, in view of the high -

wa
¢ any control. Neverthele .
nistrator has proposed de minimis

emission rates (see section on “De -

Mini/mrs Exemptions") which would -

apply to the applicable BACI’and I.AER
Jhereadscizackedta ° -

_requirements:

XV. Ambient Momtonng

In upholding the environmental -
petitioners’ challeriges to EPA's PSD
monitoring regulations (40 CFR 51. 24(rx)).
52.21(n) (1978)), the court identified three
areas where the regulations fell short of
the statutory mandate in section 165{e}
of the Act: The pollutants for which
monitoring is required; required uses of
monitdring data; and guidelines for state
exemption authority. Therefore, EPA is

proposing to amend its PSD regulations _

to correct shortcomings in the existing -

monitoring requirements. In addition, -~

EPA is proposing the nse of certainde -
mMiniaus cntena WECE 'would govern the
requirement lor monitoring data as par
Tﬁwu—r—w quality analyers e de . .
minimis criteria are discussed in the -
“De Minimis Exemptions” section of the
preamble. Discussion of the state
exemption guidance is found in the .
preamble under “PSO SIP REVISIONS.”
A. Preconstruction Monitoring. The
court held that section 165(e)(1) of the
Act requires an ambient air quality
analysis “for each pollutant subjectto
- regulation under the Act” priorta
applying for a PSD permit. Presently,
EPA's reguletions require monitoring
only for pollutants for which national
ambient air quality standards exist
(criteria pollutants). There are a number
of pollutants for which no national
standards exist (noncriteria and
hazardous pollutants}, but which are
regulated under new source
performance standards (40 CFR Part 60)
and national emission standards for
hazardous pollutants (40 CFR Part 61).

" data resulting from ongomg momtormg B
" activities,” ~. o

'EPA intends to comply with the court’s

ruling by requiring an ambient air
quality analysis for all regulated
pollutants. The analysis generally will
be required to include ambient
monitoring data. To meet the monitoring
requirement, a proposed source will
have to establish an appropriate .
monitaring network prior to applying for
a PSD permit, or will have to gather and _
analyze representative air monitoring -

. Preconstruchon mom{ormg data vnH
not be required where the estimated .
impact of a pollutant emitted from a
proposed source, as defermined by
modeling, is lower than the de minimis"
air quahty level and the source Is not a. -
major stationary source for the" -
poUutant. An explanation of haw the de
minimis exemption apphes td .. o~

~ monitoring requirements isin the = .
* preamble sectwn o[ "De N[umms
Exemptions.’” =

T~ EPAwill perform a case-by—case T ’),:_:

“analysis of a proposéd source which -
impacts a Class I area, even though a.
proposed source may demonstrate that . ,
its impact falls below the de minimis .
level. In such cases, monitoring data
may be required where itis determmed
that the proposed source will
significantly impact the Class 1 area.
Guidance on this and other monitoring
situations addressed in today’s proposal
‘will be further described in a revised
version of the Ambient Moniltoring
‘Guidelines for Preventian of Significant
Deterioration (PSD], OAQPS 1.2-096,
U.S. environmental Protection Agency\
Office of Air Quality Planning and *. ---
Standards, Research triangle Park, NC
27711, ociginally published in May 1978
Copies of this revised guideline may be

“obtained for review and comment by -

writing to EPA’s Monitoring and Data
Analysis Division (MD—14) atthe above

" gddress. .. .

For certain noncntena po]lutan!s,
including sulfuric acid mist, carbon
disulfide, carbonyl sulfide, methyl
mercaptan, and dimethyl disulfide, EPA
currently lacks acceptable measurement *

" methods, reference materials, and .

internal quality control procedures to
perform or evaluate moniforing. EPA
recognizes its obligation under the

" court's decision to make a good-faith

effort to develop monitoring techniques
for these pallutants, as well as to
improve existing techniques for other
pollutaats. Therefore, the Agency will
begin work on developing reliable
ambient measurement techniques for
these pollutants. Until such time as -
appropriate monﬂormg techmques are
available, EPA will require use of

LAM 012101

modeling to estimate the air quality
impact of these pollutants, As .
monitoring techniques are developed, -
notices of availability will be published
in the Federal Register and sources will
be required to apply these techniques.
In meeting the requirements far .
preconstruction’ momtonng.
representative air quality data, as _
determined through modeling, may be
propriate for some sources. In -
p}arbculm- representalive data may be -

E adeguate for isolated sources, where -

few, if any other sources, would affect
backgmund concentrations in the - .
source’s area of impact. EPA solicils -
"~ comment on the use of representat:ve
air quality data in general and . - -
- specifically for isolated sources.” .-’
Aside from the listed noncriteria  _
pollutants, monitoring techniques are
available and momtonng requuemenls

- will be phased in as discussed in the -
- “Transition’ .
however, that currently available - ... _

" section. EPA recognizes,

monitoring techaiques for some of these
pollutants may be experimentalin , -

.nature. In addition, as {o some -

pollutants, other components of an -
acceptable monitoring system, mcludmg

" standard reference materials, internal ,

_and external quality control prccedures.,
" and network and siting criteria, may not. -
~ be fully developed. With these - "
limitations in mind, EPA intends to :
implement noncriteria and hazardous
pollutant monitoring requirements on a
case-by-case basis. The Agency will
consider the state-of-the-art and the
‘reliability of data in determining what
techniques will be required.

B. Post-construction Moniloring. In
addition to the pre-application
monitoring requirements already
described, today's proposal includes
dxscrehonary authority for EPA ta-

' require post-construction monjtoring to
determine the effects of source
emissions on allowable increments. In
addition, post-construction monitoring _
can be particularly useful in validating
increment consumpfien predictions -
made through modeling. Accordingly.

-

EPA intends to require post-construction

monitoring from large sources of
particulate matler and sulfur dioxide,
such as power plants, smelters, ~
refineries, and iron and steel mills, fo
help assess actual increment -
consumption. Other sources whose .
emissions are estimated to result in air
quality levels approaching and
allowable increment or a national
ambient air quality standard may also
be required to submit post-construction
maonitoring data.

C. Regquired Use of Monitoring Dota.
The court ruled that EPA's current
regulations are incomplete, since they

DPMC-08478
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" data is valuable for such i purposes as:

-of increment consumption. In
-~ accordance with the court’s ‘opini
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require monitoring only to determine -
whether an applicable national ambient
standard will be exceeded. The court,
noted that section 165(e)(2) provides
that continuous &ir quality monitoring -
data must also be used to determine -

. whether increments will be exceeded. -

The court recognized that modeling ~
techniques would be the prmc:pal
device relied upon for the projection of
the impact on air quality emissions from_

a 2gulated source, but they envisioned .-
. that monitoring would *“impose & certam

discipline on the use of modeling i
techniques.” Moreover, the court < ... =
indicated that the widespread use of,-/_’- :

. monitoring would enhance the .

development of sophisticated, monitonng

techniques and the collection ofadata .

base for each pollutant.:— -
EPA agrees that morutored ambienl

»‘-.

“swA

validating and refining models’ and. in
s0me cases, prowdmg a ]

EPA plans to place a greater emph
on the developmem qu use of 3. <.
moniloring data,™ Ve e

T “operator believes that his construchon
. However, use of momtoring data w:ll Es *would not be “ma)or." be is free to -
) always be limited to some degree. First, -« *
- air quality impacts of a proposed source,

source or modification, or where all
sources Gcaled in Ui area o

mcrement n any case, where an

"mﬁt_or other party believes thata’

model required by EPA has either -

' overpredxcled or under predicted the air

quality impact of a source, monitoring -
data will be evaluated to the extent

~ possible to determine whether modelmg

adjustments are necessary.t-

Over time, the deve!opment of more -

sophxsucated monitoring techniques
_may permit increased use of monitoring-
7 data to track increment consumption -
" and establish ambient baselines, as well
as improve the level of conf dence in
“modeling.” -~ -1 - Lo ~ .
XVL Nohﬁcahon G
ach person who plans to construct a

" gource or modification must delermme

initially whether it is “major.” Currently,

.. EPA does not actively police these =
negabve determinations. In partxcuIar, ;__
7 the Administrator does ot require’any -~
“notice of the construction of any source

or modxﬁcatxon which is indeed not -
“major.” As a result, if an owneror

cons(ruct the source or modxﬁcahon .
“without a construction permit and

must necessarily be based on modeling, = - “without notifying the appropriate .-

not monitoring. Second, several actual - «

L T

emission changes that would be

_ detected by an ambient monltor are not

considered to consume increment. For
example, emissions from any source
commencing construction priorto & ---

January 6, 1975, but completed af’ some -

later date, do not count against -7

_ increments. Third, & state may. exempt

certain emission changes which:%
otherwise would be counted’ againsl ¥
increment. Potential exemptions lnclude

federally ordered fuel switches,” "t iy

_temporary emissions, and new sources
outside the United States. Finally, with
limited exceptions, section 123 prohlbiu
a source from receiving credit for the
dispersive effects of a slack hexghl
which exceeds good engineering ~
practice. Consequently, if a source’ s
emissions are counted agalns! lncr;ment
and its stack height exceeds good
engineering practice, Its emissions must
be calculated as though emitted from 8
good engincering practice height. A" - -
monitor will reflect alr quality impacu
based on sctual stack height.>. ™ 7
In view of these limitations EPA

ala W emosgmducﬁ\'eimeckm

" The sccuracy ormoaeh.»To_%oanLgm.
" “monitoring dele may be used to mea

m Y
Increment cConsUMpUon, pmmay in. 7

Cases where here are fcw ST TG Oher

sources in the are a8 pro new

-

permitting authority. Undoubtedly. few
persons making a negalive - .. -
determination would give any nohce of
construction to the feviewing authority.

In view of the new definitions of

“potential to emit” and “modification”

roposed today, the Administrator .
geheves preconstruction notice is now

. necessary for certain sources. Since

“polenual to emit" refers to controlled”
emxssxons and “major modifications” to

“net increases only, the scope of PSD =
* preconstruction review will shrink -

~ dramatically with many more sources -
" baving the opportunity to construct or
modify without preconstruction review.
In EPA's judgment, the borderline cases
where mistakes or evasion could occur
will increase sufficiently to )usufy
scrutiny.

Based on the Admxmslrator s
authorify under section 114 to require
any owner or operator {o prowde

information and make reporis as the-

Administrator may reasonably require,

EPA s proposing a preconstruction

nolice requirement o feview source
determinaticns of inapplicability. The’
notice requirement would appear in
entirely new paragraphs, §§ 51.24(v) and
52.21(v) for PSD and in subparagraph BT
of section Il of EPA's offset ruling. -

Under the proposed regulations, an
owner or operator of certain sources

w ould be requ:red 1o give written N\

preconstruction notice to the
Administrator B0 days in advance of
beginning on-site construction. The
nolice requirement would apply to (1}
emission changes not qualifying as
major modifications due to suffient

- emission reductions. and (2} sources not
‘qualifying as major stauonary sources
" due to application of air polluhon

controls not generally required by the” ="
- applicable SIP or 40 CFR Parts 60 and -

“61. The notice must state specifically the
_nature and timing of the applicable  ~
emission changes and containa .- .
" derionstration that the proposed * " -7 -
reductions are sufficient, enforceable,

and contemporaneous with incréases.
After an owner or operator would .
provide an acceptable notice, no
construction permit would be requxred
The Administrator is also proposing
tbat if a propased construction prmect
either fails to provide the required -
notice or to construct in accordance

_w:th informatjon within the notice, it -

woild be considered to be in violation -

"of the applicable SIP. Sections 52.21(s)
* and 51.24(s). Merely providing notice

should not be construed as satisfying all
other applicable responsibilities under -

the Act, and a soure which improperly..
constructs would do s0 m wplatxon of -

the SIP. -
Dxfﬁculty may arise in determmmg

. when contemporaneous intrasource - .-
emission tradeoffs have occurred or will -

occur. The Administrator, therefore, is
also proposing to require written notice.
from source owners intending to take .
future offset credit from soon-to-occur
shutdowns or cleanup. Such notice : -
'would be given at the time the emission

reductions would be accomphsbed and "

would give details as to what emissions
are being reduced. With this approach

the source owner will add certainty to . . ~

his ablhty to claim reductions, and less

" review time will be needed by the :

reviewing agency to'verify the -~ - .. -

" credibility of controversxa! emission .

reductions.

Finally, for nonatlammen[ areas with
an approved, enforceable SIP, the -
Administrator is considering the nohce
mechanism to implement the intrasource
‘compliance requirement under section -

173. Under this approach. in addition to -

determining if no net increase would
occur at a facility (plant), the source .
would have to nonfy the reviewing *_-
authority that all emission units at that

plant are in compliance with the .. .- -

applicable SIP. The Administrator *" -
sohcxts commen on this por:posa .

XVII PSD SIP Re\'lsions

Comments are solicited on three .-
issues concerning the development of
acceptable PSD plans by states. The

S LAM 012102
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issues are: {1) The ability of states to
submit different but effective PSD
programs, {2} the flexibility that stales
have to define the baseline area for PSD,
and (3) (he state monitoring exemption.
A Equ:valent State Programs. Dunng
the past year, states have submitted
PSD portions of their SiP's that deviate
considerably from the existing 40 CFR .
51.24 regulations. Under existing ..
regulations, the Administrator can on]y
approve different PSD requirements -

submitted by states that individually are T

more stringent than the corresponding - .
40 CFR Part 51 regulations. As g result,
few opportunilies are left for approval of

different, but effective, state PSD
programs. Today the Administrator ia 3
requesting comment on the e)ast.mg
approach. ..~ -

. While Part Cis qmte specxﬁc on the
type of PSD program that would be . -

. acceplable, partions of the Act may - -
allow the states to use equivalent. ..~ + -

metbods to meet statutory ob)edaves .
{such as section 110(a}{2){D)}. The ~ "« -
Administrator believes some ﬂexxhll ity
__in approving state plans should also .
apply to the PSD program. In addition,
there are policy reasons for permitting
equivalent state PSD programs. States -
should be allowed some [atitude ta .-
develop PSD programs more closely .. -,

tailored to their indjvidual goals and .

-needs: Provided, That the state PSD
program would uphold the oblechves of
Part C. Such programs would - o
conceivably identify several potentxa}
improvements in terms of administrative
ease and some opportunities for - -
additional emissions control. . -

Thbe Administrator is today -
specifically seeking comments on what
provisions under 40 CFR 51.24 allow any

- flexibility for innovative state programs

" and whether allowing such flexibility.

- would undercut the need for consistent
nationwide implementation of PSD+ - -
review. Comment is also solicited an
bow EPA can verify whether a proposed
siate program will offer an equivalent or
improved system for implementing PSD.

To {acilitate comment, the - .
Administrator is asking for response on
an approach which would permit
variation in state plans for certain
requirements. Under this approach.
states could not satisfy the following -~

. requirements of 40 CFR 5124 with _,_
alternative regulations:- -

8. Maximum allowable increments.

b. Modeling techniques.

c. Class | area protection. . -

d. Notice to the Administrator or the
applicable FederalLand. Manager for
significant actions.’ =

e. New (grass roots) major stanonary
source appﬁcabdny

"BACT and air quality review, S
d. Temporary exclusions from R

" offsets. ] :'
£ Source mformabou and analysxs »

f. NSPS, NESHAPS minimum
requirements for BACT determinations.

Stales would be permitted to meet the

following requirements of 40 CFR 51.24

with different but equivalent state

regulations or implement them with.

considerable discrefion:
a. BACT determinations. ,
b. Design and amonnt of data needed
for monitoring purposes; ~
c. Estabhshmg de minimis levels for

. e

r‘;

increment consumphon. 7
e. Banking of enusswns for fumre

- required of the applicant. --
g. Public participation after prov1dmg
the opportunity for public bearing,

In determining if a state program wuh

several requirements differing -~ -~

substantively from 40 CFR 51.24 salmfy ~

. those requirements, averall program
equlvalence would be based on the -:

~ ability of the state system to capture ag

many emissions as wo/uld the 40 CFR
51.24 regulations. -

- B. Baseline Area. Amore sgecxﬁc -
" 1ssue related la siate flexability ir.- . -~

developing PSD plans involves the - ..~

definition of the area affected by the. .
“baseline dafe. Under the proposed. :

 amendment, the Part 51 regulations, like
- the Part 52 regulations, would define

“area subject 1o this part” on the basis
of AQCRs. Under that definition, the _
baseline date would be set for every ~
part of an AQCR designated =~ - - -~
unclassifiable or attainment under

. section 107(d){1) (D) or (E}, 42 USC

7407[d)(1) {D) or {E}, when the first --
major stationary source locating in any
such part of the same AQCR apphes l'ot
- & PSD permit. (See "BASELINE :

. CONCENTRATION"). -

This definitién is proposed to = -~
minimize administrative and technical -
_problems and to preserve future growth
“options of the states. As discussed in
“BASELINE CONCENTRATION," EPA
believes that a slate may in its revised
SIP define “area" for purposes of
baseline concentration to be any
specific AQCR portion that ithad . - .
designated as attainment or =~
‘unclassifiable. Conversely, a state for
administrative reasons could define
“area” as being the entire state.

EPA specifically solicits comments on

its proposed regulatory guidance to
states for defining “area subject to this
part” in section 169(4). Comments
should address the legal, asministrative,
and technical effects of other proposals,
as well as effects on future growth
options of the states. .

C. State Monitoring Exemptzon In the

court's ruling, it was indicaled that EPA -

- LAM 012103

* allowed

did not provide the states with adequate
guidance 1o determine when less than

cne calendar year of data may be used

to perform a complete and adequate
analysis of continuous air quality -
monitoring data. Subsection 165(e)(2) >
stipulates that such partial exemptions -
from moniloring shall be apphed “in o
accordance with regulations * - . . -0 -
promulgated by the Administratar”. -
Guidance addressing shorter periods of ~
time was included in the Air Momtormg
Guidelines for Prevention of ngmf:can[
Deterioration {section 2.7, Duration of .

. Monitoring). To comply with the court -

ruling, EPA propéses to promulgate the
appropnate material i in thz PSD - i

- " PR ’r"

Under this proposalstates would be
accep! less than one - )
calen 01 data for PM, SO., CO, and
NO, monitoring if the applicant . " .
demonstrates that data obtained durmg
a shorter time period, but no less than -
four months, account Tor the I

EITYUANTY [evels that can be expected.

In the case of ozone, monitoring
requiremerits must account for those .-
Vmonths in which the average daily
- maximum temperatures exceed 20° C -
{68° F) in the area under study, or for the -~
four months of the year with the - .
warmest average maximum temperature -
for areas where there are not at Jeast -
four months with average maximum
temperatures greater than 20° C (68" F).
1t should be noted that this

amendment applies-only to pollutants
for which a national ambient air quality
standard exists since sectionr 165(e)(2}
does not apply to noncriteria pollutants.
Guidance on the amount of monitoring -
dafa required for noncriteria pollutants -
.will be added to the Air Monitoring ;
Guidelines for Prevention of Significant
Deterioration at the same time that the -
guideline is revised to address other ’
momlormg cntena. o

‘ 'xmn.mdm

The Administrator is today proposing
certain. regulatory changes which are not
required by the 4labama Power _,

_Jecision. These changes are minor -~ -
“Ccorrections considered necessary to
make the PSD regulations as consistent
as possible with the nonattainment
requirements for NSR. The specific -
changes proposed loday involve: (1) Use
of the section 111{j] waiver for
innovative control techrology to meet
BACT; {2} new source review
requirements to modify existing
construction permits; (3} apphcablhty of

. PSD review to modified nonprofit health
or educational facilities; (4) amount of
notice required from relocating PSD
sources; and {5) applicability of PSD to- -
secondary emissions. In addition, this
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gection contains discussions on the
economic impact of the proposed
regulations and how to comment on this

rulemaking. .
A. Innovative Control Technology.

~ Section 111(j) of the Act provides for the

issuance of waivers to sources which
propose use of control technology.the
Administrator determines to be - <
innovative. Under section 111[]) one or .

. more waivers from the pew'source . - .

~ 'failure to accommodate section 111(j)
_ sources under PSD would tend to

performance standards (NSPS) may be .-
issued for a penod of up to seven (7)
years. A waiver may be issued if the .'
Administrator determines that: . .

(1) The innovative technology has not‘
been adequately demonstrated; ~.. .

{2) The innovative technology has a
substantial likelihood of meeting the
NSPS at lower cost in terms of energy.
economic, or non-air quahty AT
envxronmental impacts; ;% % LF

" (3) The source would not cause or Y
contribute to an unreasonable risk to -

" public health, welfare or safety; and "

(4} An excessive number of such
waivers, as determined by the *- :
Administrator, have not been granted. *

The waiver is to include conditions
necessary to assure that the source will:
not prevent attainment and’ mamtenance
of ambient standards and to assure that
the authorized sys(em wﬂl funchon
properly. :

The Act offers no mdlcahon as to how
a source that obtains a section 111()
waiver should be treated for purposes of
PSD review. Since a large number of
NSPS sources are also subject to PSD,- -
the Administrator is concerned that - -

discourage the development of newe}. :
" more effective cantrol technologies. .

temporary and as havirg an
insignificant impact on air quality. The
Administrator specxfically solicits
comments on EPA's authority to allow
_temporary violations of increments, .. -
especmlly in Class I areas, due to 111(j) _
waivers while not allowing temporary
violations of the ambient standards.;

In addition, the Administrator "' -
proposes to modify 40

accommodale sources which.w -~

= Wﬂﬁxmﬂ, -
. {echnology. but which a ubje
’ erefore not eligible for_  *

- "Adminis

Y~

In the June 19, 1978 Federal Regxster, R

the Administrator solicited comment on

" making the innovative control waiver

aplicable to BACT determinations under
the PSD program. Since no adverse
comments were received, the
Administrator is today proposing_

_specific regulatory language defining .

|

|

how the sechon 111
BACT det

s. Today's .
amendments to the PSD regulations
provide that BACT for a source with a
section 111(j) waiver would be defined
as the innovative control equipment for
which the waiver has been granted and

would include an emission limitation

and a schedule for meeting that
limitation. Paragraph (u] as proposed
specifies that'a section 111[]) source

may satisly the air quality analysis
Tequirement by modeling its projected.

——j“_‘—‘“nras—m—’gum o
- section 111(j) waiv, nderthe - .© =

proposal, these sources would receive '
the same treatment as sources eligible
for section 111(j) waivers. _S@gmgr_a_gh,
{u)(2) outlines criteria by which the

Y _dr_gpég;mﬂamnnw;ﬂmm
proposed PSD source’s contral =’
feEtnclo;

gy is “innovative.” The criteria-~

ack the requirements eslabhsbed for
section 111(j) waivers._ Sl

Once a proposed technology is
determined to be innayative, the: 7 i
Administrator mist establish a schednle
for meeting the BACT emission limit, ~-
The schedule, which will be specified as
part of the BACT requirement, should
take into consideration the design, '
installation, and capital cost of the -~

i - technological system or systems bemg [

“used. In no case may the schedule~ -~
inclu any extensi -
seven years after iti

“tons Per year,Juus{ obtain new permits.

alter the i

e regulations include a provision

. forbringing into compliance any source
" whose waiver is terminated because it -
. has1ailed lo achieve C’I‘with t.he

I falled to - A
_ demonstrate that the system w111 not
cause or comnbute to an unreasonable
risk of public health, welfare or safety,
Such a source will be granted an -+ - -

" TexTension for whatever minimum period

" ofTime the Administrator feels is_

n 0 ac

egcxr:ﬁg'—msxon ma no% exceed three' I8,
mxls The

Administrator is also proposing to add a
new paragraph (t} which would require
that PSD-permitted sources obtain,
under certain circumstances, modified
or new PSD permits. Similarly,
subsection H is proposed to be added to

. section Il of the offset ruling. The new

requirements are intended to resolve the

E%?ﬂin&mmmmmgm
igations of a source and a reviewing
_authority when changes ate necessary

In an approved construction permit.

emissions affer the T11{y} confrols.are.
installed, Any increased level of
emissions which might occur during the
waiver period would be treated as

_Under Joday's proposal, a permitled
_source would be required to modify its ~

permll " it obtained a permit and then,’

prior 1o commencement ofoEeratlon. )

LAM 012104

_oltered its design capacity such that .
“emissions increased significantly but
1éss thzfi The applicable 100/250 tons™
threshold! LHere the term significantly
relers to that pollutant-specific emission
rate whiTh wosld zqual or exceed ihe
¥ate identi

“De Minimis Exemptions™). In addmon.
if desngn capacity and potenhal
_emissions were decreased prior ;o

. commencement of operation, ‘h&?fmm- ’
. should be modi fied to reflect the change

e ormaton s vital for tracking the

" then later, decided to i increase its
‘1 operating hours. -

PSD mcremeﬂThat is avallable to olhgr
gew sources, - N

A source would also be" requmed to -
obtain a modified permit when, prior to
commencement of operation, it proposed
changes in the nature of its process
equipmep) such that the potential

Issions from the newly planned
. equipment would not equal or exceed
the applicable 100/250 tons threshold. -
_Finally, a modified permit would be
“required for a source that obtained a
" *permit under the existing regulations
which limited its hours of operation and

Propo, d_sources wlnchmcrease )
design capacity such that net potentml

“emnissions would increase by greater.

._than 007250 fons per year and proposed A

~sources which plan new process
equipment, potentially emitting 100/250 *

Such sources would likely require a

MOTE EXIensive Leview, Possibly
re gn..aq.c_laufor -

completion.
e Administrator wishes to point out
that during the time of application fora’
modified permit the affected source
would retain increment rights only for

. those specific points of emissions which

were permitted originally. For example,
consider a Yource that obtains a permit
tobuild a 1600 tons/day (dry pulp) lime
kiln and then decides to scale down the
final construction to 1500 tons/day and

build a 20 megawatt steam generalor as

well. Assume the potential emissions of
each pollutant emitted by the steam .
generator would be less than 100tons ™
per year. The source would need a -

" modified permit to reflect the addition of

the generator and the decrease in the
size of the lime kiln. The generator
emissions would have to be evaluated
against the available increment at the’
time of the proposed permit modification
after all other complete applications
filed before this time. The fac! that the
lime kiln's increment usage would be

. reduced does not mean that any

increment rights are transferable to the

steam generator, because the generator

would not be an originally permitted

-5

\ -

4
S
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emission point. If the generator's
emissions were over 100 tons per year,
the source would require a new permit.
C. Nonprofit Institutions. Under the -

existing regulations, upon written
request by the Governor of a slate, the
PSD permitting requirements would not
apply to a nonprofit health or .
‘educational institution to be located in
that state. The Administratoris .
proposing that this exemption apply to
modified nonprofit bealth or educational -
institutions as well as those newly

" constructed.- g

sessment for significant regulatory
ctions. The Agency has not yet
conducled either assessment for several
reasons. First, a prehmmary assessment
suggests that man

€ subject 10 revj the new
Jelnition of potential lo emit. As many
as three- -quarters of the sources subject
fo review under the existing regulations
will not require permits under the

B regulations proposed today. Moreover.

ion of nt-wi

Jbeapplication of a plant-wide -
definition of sourge for PSD would allow
replacements and reconstructions at

D. Portable Fac:lztzes Under exxsting ‘m

regulations, previously permitted PSD
sources which propose to relocate must
provide a thu'ty {30) day notice. Based *
on experience in implementing these -
regulations, the Administratoris ~ - -
proposing to change the thirty (30) day
notice to one which reflectsa - _ -
reasonable amount of time, to be not
less than ten (10) days. This would
enable sources with extremely short
time delays between construction |
projects, such as portable asphalt batch
plants, to better comply wnh the mlent
of the regulations. R g
E. Secondary Emissions, The The B
Adminisfrator is today i gggmoratmg

inlo the PSD regulatnons the deﬁmtlon of

5eC
(44 FR 3274) Under this proposal, -
secondary emissions would mean
emissions from new or existing sources
which occur as a result of the
construction and/or operation of a
major source or major modification, but
do not necessarily come from the source
itself. Secondary emissions would .
include, but would not be limited to:

{a) Emissions from ships or trains
coming to or from a source or
modification, or

. [b) Emissions from off-site support _
sources which would be constructed or
would otherwise increase emissions as a
result of the construction of a major
source.

Under today’s proposal, _§_e_c_gpdary_
emissions would not count in

determinin t

source. In addition. when the source is
otherwise subject to PSD review, the
BACT requirement would not apply to

secondary emlssmns _ﬂmem

applicable increment or standard.

mic Impact Assessment.
Section 317 of the Act requires an
economic impact assessment for
regulations and revisions to regulations
issued under Part C. Executive Order
12044 similarly requires an impact

“While many fewer souwrces may be
sub)ect to review, the impact of certain
new requirements, such as PSD . -
monitoring for other pollutants, remains
to be assessed. The Administrator
believes that such additional costs
under today's proposal would, on -
balance, be more than offset by the
reduced economm impacts associated

" with the issuance of fewer permits.

Second, the Administrator has
determined to propose regulations
without an economic impact assessment
to replace as quickly as possible the
regulations struck down by the Alabama
Power decision. The court stated that
its purpose in issuing its summary
opinion was “to enable EPA to proceed
as soon as possible to commence _
rulemaking or other proceedings
necessary to promulgate those revisions
in the PSD regulations required by our
rulings, and to take other prudent action
to effectuate congressional policies.”

- Slip op. at 7. In view of the court’s
directive and the need, identified both
by industry and EPA in papers filed with
the court, to maintain an ongoing PSD
permit program, it is the judgment of the
Administrator that this proposed
rulemaking not be postponed until an-
economic impact assessment is
prepared. :

Finally, the Agency believes that the
court's supplemental opinion may clarify
which of several options proposed today
should be adopted. Given the limited
time and resources of the Agency, the
Administrator believes that better use
will be made of the Agency's resources
if the economic assessment is performed
after issuance of the court’s
supplemental opinion, and further
clarification of which options the

Agency will adopt. Consequently, t
tor infends to
rcguired economic lmEacl assessment.
%w This analysis will
e made available for public comment

upon completion and such comment will
be taken into account in the
promulgated regulations.

LAM 012105

G. Comments. This rulemaking is
proposed under authority of section
307(d) of the Act, 42 U.S.C. 7607(d). EPA
solicits written comments on the
porposals in this notice. The period for
comment ends October 5,1979,° -
Comments should be sent, in triplicate if - -
possible, to the Central Docket Section,
EPA, Room 2903B, Waterside Mall, 401
M Street, S.W., Washington, D.C. 20460, - -
Attention: Docket No. A-79-35.EPA - ,°
plans o hold public hearings on the
proposals in September 1979 in San .
Francisco, California, and Washington,
D.C. The hearmgs will be informal and
legislative in nature. Transcripts will be -
taken. EPA will announce the exact time
and place for the hearings in the near
future. The written comments,
transcripts of hearings, and other
relevant documents will be available for
public inspection and copying between
8:00 a.m. and 4:00 p.m., Monday through ~
Friday, in the Central Dockel Section.
(Secs. 101{b)(1), 110, 114, 160-69, and 301[3) of
the Clean Air Act, as amended (42 U.S.C.
7401(b)(1), 7410, 7414, 7470-79, and 7601(5) )

Dated: August 22, 1979,
Douglas M. Costle, .
Administrator.

Rei;uirerhenls for State PSD Plans

1. Title 40, Part 51 of the Code of . -
Federal Regulations is proposed to be -
amended as follows:

In § 51.24 paragraphs (b)(1)-(6) and
{11) are revised; (b){18) is deleted;
existing paragraphs (b){12)-(17) are
renumbered as (13)-(18); new (b){12) and
(20)-(23) are added; paragraphs (i}-(k}
and (n) are revised; {t}~(v) are added. As

revised and added those paragraphs
read as follows:

- 5124 Prevention of -stgnlﬂcan!&
'deterioratlon o? air quamy

- s
- - Q .

(b) Defzmtlons For the purpgses of
this section; = * 7=

(1) “Major stationary spurge” means:
(i) Any ol the Jollowing s(a(xonary
sources of air pollutants which emit, or
ha\e the potential to emit tons

ear or more of any pollutant regu]aled.

under the Cledn Air Aci {the "Acl):
Fosgil fuel-fired steam electric plants of
more than 250 million British thermal
units per hour heat input, coal cleaning
plants (with thermal dryers), kraft pulp
mills, portland cement plants, primary
zinc smelters, iron and steel mill plants,
primary aluminum ore reduction plants,
primary copper smelters, municipal
incinerators capable of charging more
than 250 tons of refuse per day,
hydrofluoric, sulfuric, and nitric acid -
plants, petroleum refineries, lime plants,
phosphate rock processing plants, coke
oven batteries, sulfur recovery plants,

DPMC-08480
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arbon Bluck plants [furnace process).
cr‘maqv Jead smelters, fuel conversion
Piants, sm‘ermg plants, secondary metal
production plants, chemical process -

lants, fossil-fuel boilers {or

combination thereof) totaling more than
250 million British thermal units per hour
heat input, petroleum storage and
transfer units with a total storage - -
capability exceeding 300,000 barrels, .’
taconite ore processing plants, glass
fiber processing plants, and charcoa\
production plants; . .-

{ii) Notwﬂhstandmg the

source sizes specified in par3pm il
T WINE of lhxs spchon. any mA\

emit, 250 lons per year or more. oLany
ol ulanf' regulated unde‘x‘_}hg Achoo

hysical
pmethod of opzsraho ofa ma;or
stationary source, or series of .
contemporaneons physical changes in or
changes in the method of operation of a

' jor stationary source, that would . -
resullina 4 dncrease in- . -
that source's polen emit the © - - -

pollutant for which the stationary source.

. /is major (or that would make the . -
stationary source major takmg into . -
@ ecount all accumulated net inceases m

potential emissions ocg
source, including any initial constructio
since Augus 13

modification™ serves as the definition of -
“modification” or “modified” when used
in the Act in reference to a major =~ - _
stationary source. c

(i) A physical change shall not : .

' inclide routine mamlenance. repau' and

reptacement.

+{iii} Achange in lhe method of . ...

operation, unless previously lmuled by
enforceab!e permit conditions, shall not

inclu aT " :
-Ta Use of an alternative fuel or raw
malerial b¥ reason of an order under

sections 2{a) and (b) of the Energy
Supply and EnvironmentakCoordination
Act of 1874 {or any superseding
legislation), a prohibition under the
Power Plant and Industrial Fuel Use Act .
of 1978 {or any superseding legislation),
or by reason of a natural gas curtailment
plan pursuant to the Federal Power Act;

(6) Use of an allernative fuel or raw
material, if prior to January 6, 1975, the -
source was capable of accommodatmg
such fuel or material; :

{c] Use of an alternative fuel by
reason of an order or rule under section
125 of the Act;

/I;ﬂﬁhapge in ownership of the
stationary'source; or
Cfeptiseof refuse derived fuel
gererated from municipal solid waste.
(iv] Changes are co*.!c':xpuraneous
only if reductions occur after a notice is

W

filed pursvant to paragraph {\')(4) and
before operation of the emission unit or
units that will result in emission
increases. Also, to be _
“contemporaneous™ all of the ¢ emxssmn .
reductions must be completed and
enforceable under the state plan before
operation of the emission unit or units
that will result in any emission increase.’
Where the new emission unitisa @ . .
replacement for an emission unit that is S
being shut down in order to provide the -
necessary reductions, the reviewing |

“authority may aliow up to 180 days for
shakedown of the new emission unit
before the existing emission unit i is-
required o cease operation. -

(v) For aseries of changesina
slationary source to sahsfy the

. requirement of “no net increase,” a!l of
the following must be satisfied:

{a} All reductions and all i mcreases .
must be for the same poftutant; -

" {b) Thesum of all decreases must be -
greater than or equal to the ; sum of all
increases;

"{c)On balance the air quahty of the N
affected area must not be advme\y ;
impacted.

{vi) In performing the calculahou in }
paragraph {b}{2)(v) of this section to .
determine whether the sumofall "7 |
decreases is greater than or equal to the
sum of all increases) the fol]owmg rules

shall apply: .

R

{a) Subject to the foﬂowmg '
adjustments, the size of an increase or
decrease is determined by the difference

"between the po\enhal to emit of the
change of emissions unit before and
after the change.

8 1f potential (o emit for a chcmged
emission unit was initially higher than
allowable emissions, then no offset
credit may be taken for decreasing
potential to emit down to allowable
emissions,

(c) The requu-ement of 40 CFR Part 51,
Appendlx S, sections IV. C. 2 and 4 shall
apply involving the amount of credit

permissible for changing fuels and for
replacing one hydrocarbon compound
with another of lesser reactivity.

(3} “Potential 1o emit” means the
capability at maximum design capacity
" to emit a pollulant after the application

of air pollution control equipment. -
Annual potential shall be based on the
maximum annual rated capacity of the
stationary source assuming continuous
-ear round operation. Enforceable
rmit conditions on the type of
materials combusted or processed may
be used in determining the annual
Potential. Secondary emissions do not
count in determining annual potential.
““Fugitive emissions a'so do not count,
except with respect to the following

~ regulated under the Act.

LAM 01219¢ ,-'

stationary sources and then only to the
exient guantifiable: )

(i) Coal cleaning plants -

(ii) Kraft pulp mills

{iii) Portland cement plants

(iv) Primary zinc smelters

{v} Iron and steel mill plants

(vi) Primary : alummum ore reduchon
planls C

(vii) Primary’ copper smel(ers

- (viii) Municipal incinerators

(ix) Hydrofluoric, sulfuric, or nitric

. acid plants

{x) Petroleum’ fefineries R

{xi) Lime plants ~ = .- :

{xii) Phosphate rock processing p\anls

. {xiii) Coke oven batteries ’

(xiv) Sulfur recovery plants

{xv) Carbon black plants

{xvi) Primary lead smellers

{xvii) Fuel conversion plants -

{xviii) Sinlering plants

(xix) Second.uy meta\ produchon
plants’

(xx) Chemical process plants

. {xxi} Fossil fuel-fired boilers

{xxii) Petroleum storace and transfer

_ units

{xxiii) Tacomle ore processmg plants

(xxiv) Glass fiber processing plants

[>xxv} Charcoal production plants -

[xxvi) Fossil fuel fired steam electric.
plants =~

(xxvii) Any other stahona:; source
category which, at the time of the

applicability determination, is being
regulated under section 111 or 112 of the
AcL . R
slructure. ding, facility
installation which ezmts or ma_‘, emxt )
any air pollutani regulated under the f. - -
Act. . /‘"‘\ o :
{5) “Structure, building, facxhly or
installation™ means any grouvping of
pollutant-emitting activities which are
located on one or more contiguous or -
adjacent properties and which are
owned or operated by the same perso
{or by persons under common control).
(6) “Emission unit” means any partof _
a stationary source which emits or has /
/ the potential to emit any pollutant

* <

(11} “Baseline concentration™ means
that ambient concentration level whic!
exists at the time of the applicable
baseline date, minus any contribution
from major stationary sources and major
modifications on which construction”
commenced on or after January 6, 1975.
The baseline concentratxon shall mc]ude
contributions from: =~ -

{i) The actual emissions of other
sources in existence on fh applicable -

exce t that conlnbuhons

. L4 .

[k
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that a plan revision propusing less
restrictive reguirements affects such

sources was submitted on or before the

paseline date and was pending action
by the }}dminﬁj.:alnmfale shall

be determined from the allowable

~=missions under the plan as revised; and
. /m]:ﬁ?_ﬁ_m{h'ié'sﬁns 6f major
stationary sources and major
modilications which_commenced

construction before january 6, 1975, but__

were not in operation by the applicable

2 .. . —
. ¢[13) " Baseline dale” means, for every .
‘part of an Air Quality Control Region
(AQCR) designated as unclassifiable or
attainment under section 107{d}(1) (D) or
(E} of the Act the date of the first -
complete application after August 7,
1977 for a permit under this section for
any major stalionary source or major-
modjfication in any part of the AQCR.

. I I

“Secondary emissions” means
emisdions which occur or would occur :
as a result of the construction or”
operation of a major stationary source
or major modification, but donot . - -
'necessarily come from the major
stationary source or major modification
itself. For purposes of this section,
secondary emissions must be specific
and well defined, must be quantifiable, 1

and must impact the same general area T,
as the stationary source or modification _

which causes the secondary emissions.
Secondary emissions may include but
are not limited to:

(i) Emissions from ships or trains

_ “coming to or from the stationary
or modification; and - - .

(ii) Emissions from any offsite support
source which would be constructed or-
would not otherwise increase its
emissions. o -

(21) "Inhovative control technology”
means any system of air pollution
control that has not been adequately
demonstrated in practice, but would
have a substantial likelihood of
achieving greater continuous emission
reduction than any control system in
current practice or of achieving at least !
comparable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

{22) “Fugitive emissions’ mean those
emissions which do not pass through a
stack, chimney, vent, or other
functionally equivalent opening.

{23) "Reconstruction™ willbe
presumed {o have taken place where the
fixed capital cost of the new
components exceeds 50 percent of the
fixed capital cost of a comparable
entirely new stationary source.
However, any final decision as to
whether reconstruction has occurred

_gource\~

shall be made in accordance with the
provisions of 40 CFR 60.15(f)(1)-(3)- A
reconstrucied slalionary source will be
treated as a new stationary source for
purposes of this section, except that use

. of an alternative fuel or raw material by

reason of an order in effect under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordination
Act of 1974 (or any superseding .
legislation}, by reason of a natural gas
curtailment plan in effect pursuant to
the Federal Power Act, or by reason of

."an order or rule under section 125 of the’

Act, shall not be considered .
reconstruction. In determining best
.available control technology for a
reconstructed stationary source, the
provisions of 40 CFR 60.15(f)(4) shall be
taken into account in assessing whether
a standard of performance under 40 CFR
Part 60 is applicable to such stationary
source. - - - .

¢ & & o+ e

(i) Review a;_Ma}'ar Stationary .
ources and Major Modifications—
Source Applicability and General
Exemptions.". ~ .
_{1) The plan shall provide that no

. major stationary source or major
: modification shall be constructed

unless, as a minimum, requirements
- equivalent to those contained in the
paragraphs (j), (1). (n). (p}. (r). {t). (v] of

. this section have been met.

(2) The plan shall provide as follows:
(i) The requirements of paragraphs (j}

~ > through (u) shall apply to any major

stationary source or major modification

" that:

{a) Would be constructed in an area .
which is designated under section 107 as
attainment or unclassifiable fora .
pollutant for which the source or
modification would be'major; or

(6) Would significantly impact an area
in another state which is designated
under section 107 as attainment or
unclassifiable for a pollutant for which
the source or modification would be
major. ] T

(ii) A major stationary source or major
modification that is major for violatile
organid compounds is also major for
ozone. R

(3) The plan may provide that
requirements equivalent to those -
contained in paragraphs (j) through (u)
of this section do not apply to any major
stationary source that would be a
nonprofit health or education institution
or to any major modification that would
occur at such an institution. . .

{4) The plan may provide that a
portable stationary source which has
received a permit under requirements
equivalent to those contained in the
subparagraphs of paragraph (j} through
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" 1o be violated; and _

(u) of this section, as applicable, may
telocate without again being subject to
thase requirements, if— T

(i) Emissions from the stationary
source would not exceed its allowable

.emissions; .

(ii) Emissions from the stationary -
source would impact no Class | area and
no area where an applicable increment .
is known to be violated; and Co T

(iii) Reasonable notice, not 10 be lesg =
than 10 days, is given'to the reviewing L
authority prior to the relocation * -~
identifying the proposed new location ~ ¢  -.
and the probable duration of operation *
at the new location. - - - T -

(i) Control Technology Review. The

T shall provide :

(1} A major stationary source or major
modification shall meet each applicable -
emission limitation under the State _{ L
Imiplementation Plan plus each - <+ “q =
applicable emission standard and -
standard of performance under 40 CFR

- Parts 60 and 61. -

(2) A major stationary source or major .
modificalion shall apply best available
&ontrol technology for each pollutant :
regulated under the Act that it would /
emit in a significant amount.

(3) Inthe cgse of a major modification, -
the requirement for best available B
contx:g_i_&g:ﬁ_qplpgy shall apply only to
each new ormodified emission unit. ¢ ¢ 't -

ot phased constrichon projects %
the determination of best available : i
control technology shall be reviewed o
and modified as appropriate at the latest |
reasonable time prior fo commencement /
o7 construction of each independent J
phase of construction. ~— = - . -

x) E%WTMEM! Analyses.
(1) The plan may provide that with -
respect to a particular pollutant the
requirements of paragraphs (1), (n) and
(p) shall not apply to a proposed major -
;srta_twy__sggr;qqulmajor modif‘lca ion

(i) The increase in allowable
emissions_of that pollutant -from the
stationary source or modification would

jmpact no Class | area and no.area
‘where an applicable increment is known

N "163 nee
(i) The emissions of the polluta 6

mporary nature including but not

limited to those from a pilot plant, a
portable facility, construction, or
_exploration. - 7

{2) The plan may provide that with - 22X
respect o sulfur dioxide or particulate
matter the requirements of paragraphs
(1), {n) and (p) of this section shall not
apply to a modification of a major
stationary source which was in
existence on August 7, 1977, if—

(i) Any increase in allowable
emissions of either of those pollutants
after the application of best available

'
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atrol technology w ould lmpac\ no
s <

1ass I area:
¢ Elu) Any such increase would cause or
_oniribule 1o no violation of any
national ambient air quahty standard;
and

(iii) Any increase in allow able
emissions of any air pollulan! regu\ated
under the Act afler application of best

available control technology would be T »
ﬁ - obtained for those months in which the x

(3) The requirements of paragraph
“(n), and (p] of this section s i‘.. ’
apply 10 a proposed major tation R

U
_3'

less than 50 lons per year.

SOUTCE Ol' maj QLI
spect [o a p_arhcula.r 5D ulanu-f-.

fi
{ ; ‘I'fe increase or net increase in |

emissions would impact no Class I area;

(i) The i intrease or nel increase in )
emissions is not sxgmﬁcanl or would .
cause no sxgruﬁcanl air quahly unpaw

J.
1

and .
(ux) The increase ot net increase in, %
emissions would be less than 100 tons
per year for stationary sources listed ,

under (b){1){i} or 250 lons per )ear for
" other stationary sourcés‘

.« - ,c»_ . .

n) Momtorzng—(l] Preapphcatxon -

monitoring. (l] The plan shall provide-
that any application for a permit under

this section shall contain an analysis of -

ambient &ir quality in the area the
proposed stationary sourceor .
modification would affect for each

pollutant regulated under the Act which
the stationary source or modification -

would emit in a significant amount.. -

(i) The plar shall provide that as— <«

necessary lo determine whether .. -
uuuxuuy
source or modification would cause or .

nﬁlﬁug_uﬁsuahmdm
maxiniim allewable increase or

national ambient air quahly slandard in

any area, he analysis req
_paragraph (n)(1) of t}us section shall_ -
include continuous alr quality | T
"moniforing data for any po!lutant

- emitted by the stationary sdurce or
odiicafion for which a nationaf
d;&enl air quality standard exists,

~xcept non-methane hydrocarbons. -

(iii) The plan shall provide that the
continuous air monilorinrg data reguired -
under paragarph {n){1)(ii} of this section
shall relate to, and shall have been : -

uired undés™ " *

gathered over the year precedmg receipt

of the compleie’application”’

Tiv]) Notwithstanding ¢ parag-aph
{n)(1)iii) of this section. the plan may
provide that the owner or operator may
submit less than one year of continuous
air quahl) monitaring data for the

analysis reqmred under paragrapb [n)(l)

of this section, f—
(a] The owner or opcrator ofa
oresed stetionary source of -

- . for the four months of the year with the
*"" warmest avérage maximum,£ - -

et f——r

modification demonstrates for total
suspended particulates, sulfur dioxide,
carbon monoxide, and aitrogen dioxide
through historical data or dispersion
models that the data for such shorter.
period of time, but not less than four !
months, will be obtained diring 8 time~
period when maximum air quahty levels
canbe expected. ‘
{b) The data for ozone will be *

“average daily maximum temperatures -
exceed 20 degrees Celsius (68 degrees -
Fahrenheit) in the area under study, or |

temperatures for areas where there are
not at leas! four months with average
maximum temperatures greater than 20 |

" degrees Celsius (68 degrees Fahrenhe:()

For calculating the daily maximum '~
temperatures, a climatic record of at r
Il

" least ten years shall be used except

where no record of that length which-
can be considered representative of the ;
grea cxists.

(v) The owner or operator ofa "~
proposed slationary source or ~

1
(
l
modification of volatile organic ~ :

" compounds who satisfies all condition

of 40 CFR Part 51, Appendix S, section
IV. A may provide post-construction
monitoring data for ozone in lieu of
providing preconstruction data for ozone
as required under paragraph (n)[l)(’) of

_ this section.

{2) Post-construction monijtoring. The
plan shall provide that the owner or
operalor of a proposed stationary source
or modification shall, after construction
of the stationary source or modification,

_ conduct such ambient moniloring as the_

~ reviewing authorily determines may be
necessary to determine the effect
emissions from the stationary source or
modification may have, or are having an
air quality in any area.

{3) Operation of monitoring stations.
The plan shall provide tkat the owner or
operator shall meet the requirements of
appendix B 1o Part 58 of this chapter
during the operation of monitoring
stations for purposes of paragraph (nJ of
this section, as follows:

(i) No later than January 1, 1980 Ior
existing stations, or . :

(ii} For new stations, at the Lme the
station is put into operation. '

. . » . .

1) Modified Permits. (1) The owner or
operator of a major stationary source or
a major modification who obtainsa _
permit under regulations developed
pursuant to this section shall cbtain a
modified permit prior to beginning
construction of any em! c.s.ong_ll_n not
authorized by the existing permit if:

-

g
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(i) Pno. to commencement of
operation, the owner or cperator would”
propose a change in dLS“’n capacity of
an emission unit or emﬁssion units which
would significantly increese et
potential emissions but not as much as
100 tons per year for stationary sources
listed under paragraph (b)(1){i) of this

_section or 250 lons per year for other

stationary sources; .
{ii) Prior to commencement of -
operation, the owner or operator vxould
propose f%ndamggla[ changesinthe "+ -
nature of the process equipment used
such that the potential emissions from
the changed emission unit or emission
units would be significant but Jess than-
100 tons pet year for stationary sources
listed in paragraph (b){1){i) of this
section or less that 250 tons per year for
other stationary sources;or T
(i1i) After obtaining a permit under -
this section which limits the hours of
operation, the owner or operator

‘proposes o increase the hoursof "< -

operation. N .

(2) The owner or operalor of amajor -
stationary source or a major - .
modification who obtains a permit under
this section shall obtain a new permit -
prior to beginning any construction not
authorized by the existing permit if,
prior fo commencement of operation, the
owner or operator proposes:

(i) An increase in design capacity of
one or more emission units which would
increase net potential emissions of the
stalionary source by 100 tons or more
per year for sla‘donéry sources listed in

- paragraph (b)(1}{i) of this section or by
. 250 tons or more per year for other

stationary sources:; or
(ii) Fundamental changes i the nature

N " of the process equipment used such that
. the’ potential emissions from the

changed emission unit or emission units
would be 100 tons per year or more for
stationary sources listed in paragraph
(b](1}{i) of this section or 250 tons or
more per year for other stationary
sources. . -

{3) The application for permit

_ modification shall include:

{i} A demonstration that the
requirements ofpa’ag*aph {3) would be
met, and

(i} A demonstration that the i increase

_in allowable emissions would no! cause-

or contribute Y0 a violation of any
maximum allecwable concentration or
maxiroum allowable increase.

(4) The reviewing authority may i
approve the application, if . ;

(i) He finds that the proposed
construction will satisly requirements
subslantially equivalent 1o thosein -
paragraphs [j) through {r] of this section
are met; and
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