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The purpose of this Manual is to present in comprehensive and concise form the
underlying principles of law on the subject of chemical-products liability. An effort
has been made to collect and analyze all of the reported federal and state decisions
dealing with the legal liability of the manufacturer, wholesaler, and retailer‘to per—
sons who havé suffered personal injury or property damage in consequence of the use of
various types of chemical products. There has been no attempt to cover the subject of
the public law regulating the manufacture and sale of these products except to the ex-
tent that it has a direct bearing on product liability in civil litigation.

The Manual has been planned and executed jointly by the Manufacturing Chemists'
Association and the National Agricultural Chemicals Association primarily as a r%fer-
ence work for lawyers advising or handling product liability claims for manufacturers
and other sellers in the chemical industry.

Part I is divided into three sections. The first includes a general discussion
of the field of product liability law with emphasis on recent developments and trends.
The second and third sections consist of a statement of the various legal principles
which find application in chemical-products liability cases together with-suppbrting
and contra decisions under each principle. It is recognized that these principles are
stated in some instances as delusively exact formulas and in others as oversimplified
generalizations. For this reason these statements of legal principles should be con~
sidered primarily as vehicles for the annotations, rather than as uneguivocal and
exact statements of the law as it exists in all jurisdictions.

The decisions annotated in Part I principally involve chemical products.
However, leading product liability decisions involving othe; products have been in-
cluded where they enunciate important principles of general applicability.

Part II represents a digest of the reported federal and state decisions re—
lating to 6hemica1-productsn The decisions digested iqclude those reported in the
General Digest from 1658 - 1951 under the following subjects and key numbers: (1)
Megligence ~ 27, (2) Poisons - all keys, (5) Druggists - all keys, (4) Explosives -
all keys, and (5) Sales ~ Warranties - 246 et seq.

A Table of Contents is included to give a detailed conspectus of the content

and arrangement of the Manual as a whole.
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Section 2. liability of Vendors of Chemical Products for Negligence

A.
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b.

Ceo

Liahilitv of Manufacturers for Negligence

General Basis of Liability ececceccvscosessssonsscssassasscncasnnnnss

1.

A manufacturer is not an insurer of the safety of his products
and is subject to liability in tort actions only when he has
failed to exercise reasonable care to make his product safe
for the use for which it is sold, although in some instances
this principle has been avoided by indirection and a degree of

SR D bW RN

care more cpamensurate with that of an insurer has been imposed.

{a). Leading decisions asserting the general rule that liabil-
ity in tort depends upon the absence of reasonable care .

(b} Leading decisions asserting the rule that strict liabil-
ity may be imposed notwithstanding the exercise of due
CAY2 npeioensconcaoennonosoocaossseasesoesssscasncessasnsss

(¢} General references .eesvcescccssssusscsosscssssasasasanns

Extent of Respol gslblliig A P

2.

3
3.

A manufacturer who has failed to exercise reasonable care to
make his prnduct gafe for the use for which it is intended is
subject to liability to the person or property of any person
who may be arpect@d to use his product or be in the vicinity
of his product's probable use for harm resulting from such
negligence,
(a) Leading decisions asserting the general rule that a
manufabturer is subject to liability to remote parties ..
(b} Early leading decisions asserting the rule of non-
' 1iability in the absence of Privity ecvosceccescccssecsas
{c) Cases helding menufacturer llable for personal injuries
or property damage to Temote parties ..occescsecscnacesns
{d) Cases helding manufacturer not Liable to remote parties
in wh&ch lack of privity was either detemmining factor
or appesred to influence court's decision ccoecescsecssss
(e) Géneral refemences Waseososnosssacasnasssoasoasnontesones
culay: ;
The vielation of a statute which is designed to protect the
public’ agaﬂﬁst the type of harm which has occurred may be
negligence fn itself.
(a) Cases helding manufacturer liable for statutory viola-
'tﬂ.m P OE DOOUOGEIB LGOI EUCI000CABDNDUOPEOAEBIVAOINAIP SO
(b) Cases holding statutory violation only evidence of neg-
1LGENCE susesrvsossossvassssoosnssscacoosssassesnassossas
(c) Cases helding manufacturer not llable where statute was
. interpreted 35 inapplicable seecesesssessascceccnssecooss
{d) Cases holding manufacturer npt liable where violation of
gtatute was not the proximate cause of the injury com—
PLALNE OF cosnsereanasasassanssessossassossosonansssases

(e) Géneral TefErences cocessssscossscscscanessscassssessasss
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4.

10.

A manufacturer may be negligent by failing to give an
appropriate warning or caution of any danger incident to
the normal use of his product which a user would not ordi~
narily discover.
{a) Cases holding manufacturer liable for failure to label
adequately cocceccacsnscvcssnncssrsscsnccscsseccccasssnns
{(b) Cases holding manufacturer iiable for failure to warn
by means other than labels sccesccccecscossocasssacansss
{¢) Cases holding manufacturer not liable where warning was
adeqiEt® csevovvsosscssasasosceosscsascoscnossnsssnacasas
{d) Cases hcldimg manufacturer not liahle where product was
not dangerous when put to its intended USE csocecssonans
(&) Cases holding manufacturer riot liable where user knew or
could have discoversd danger veveosesensencssocssossesss
(£) Casés holding manufacturer not liable where inadequate
waening was not prmximata cause of injury complained of
(g) GCeneral TRfEFeNCES .sescsasnecccnascusiscvcsasoransonans
A manufacturer who undertakes o make claims for the safety
of his product by label or otherwise may be negligent by
failing td ascerbain the txuth dnd acouracy of such repre-~
sentatlois when they are in fact false or inaccurate.
{a} Cases holdi ng manufacturer 1iable for negligent mis—
Tepresentation sgesesvnocosessosscvansoscssvossscanesanse
(b) Cases holding manufacturer not liable where representa—
tions were not false or INacCUrale scocssscocccesssecsess
{c) Coneral TefBIrENtES sevswossnsossnonsssoososacsoessasnssas
A menufapturer mey be negligent by failing to test his prod-
guately bafore placing it on the market to assure that
e for dts intended usé.
s holding menufacturer 1iable for failure to conduct
ate tests o BLs product ceececsesocsosensacsscsans
5 hiskding manufacturer not ilable where tests were
Tl - adweigualie - OF UNNECESSATY sosrcsoscsssnssenssosossoss
(¢) Gemural rj?arenu@s T
b ay be negllgent 1n failing to use a formula

prﬁm&nce f harmful substances in the formula of his

ﬂfmﬂm@t awmuﬁa(1wnmo«onmvmnnmomooaucnmoowa-occ-mc-l.-.--..

ned damge s wh&n put Lm its intended use asaccscocecne
{c) General E@remces Pedossuiensatecananiusassasesecettons

ag inst the contamxnaﬁian or adulteration of his
produch wﬂth forelgn substances which will make the product
unsafe Bop Lts [intended uses
{(a) Cases holding manufacturer liable for harm caused by the
ence of h&mmfuﬂ foreign metter in his product ......
1lding manu£acturer not liable where product was
¢ when put to its intended USE seeevecovcacn
anufacturer not liable where adulteration
E&bl@' R I Im I
‘ TYEETONCRS wovononsorosunsoassasosscacssocassnas
stiwer |who undertakes to package his product may be
tdn péc ng the contents in the container in a
manner lch is iikely to tause an explosion when the con—
tainer Is opened oz unpacked.
(a) Gam@s o mgnufacturer liable for harm resulting

wtuxe$|wh@ unﬁertakes to package his praduct may be
negligemt ¢ﬁ it im@ a -defective container which may cause harm
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B.

Liability of Vendors other than Manufacturers for Negligence
LQ;§;;1bu§ors, olesaler obbers ail Deglers

a.

b

General Basis Of Liabilify eccecccscccsascosssnocsceonscncncaccansce
1. A vendor is not an insurer of the safety of the product which

he sells and is subject to liability in tort actions only
where he has failed to exercise reascnable care in its sale.
(a) Cases asserting the general TULE secueecsscucsnascsasencs
(b) Cases asserting the rule of strict 1iability .cevsecssecs
(c) Ceneral TefErenCes cessccoossssovesrossansssconsssnnssnne
EK; !!; of- Bﬁ_ﬁm! kb L,‘Ef G0 EN B GUNGEC00EBET00AERNO0CRRGIGOaOBDOES
2, A vendor who has failed to exercise reasonable care in the
sale of His product is subject to liability for hamm resulting
from such negligence 16 the persen or property of any person
vho may be aYpemted to use the profluct sold or be in the
vicinity of jits probsble use,
{a} Cases hoiding vendor 1isble for personal injury or
properdy damage £o remote partles .evescccescssscceacseas
(b} Cases holding vendor not liable to remote parties ..e....
(c) General references v..csoessssssecsssssarssscenscanccnes
Li ELl ty.as alMamuﬁagﬁggg; ceveiuvreseevcuncessossnoaesasanasnsass
3. A vendor whe puts out a product as his own product is subject
to the 13abilliy of & manufacturer.
{a) Casss whére this rule was.applied cieeeecncarctooccncscnn
{b) Casws holding vendor not liable as manufacturer eoesecees
(c) Genaral TEFENGIGES oooncvooncsocossnscsssasssoasacsacsoas
1z s mnﬁggﬁ“ggnge Gbeeonssaceeeanenssesssoscasasnsenn
4, The wiulatmqn ‘of &' statute which is designed to protect the
public agalnst the type of harm which has occurred may be
neglx@@nce in itself.
a) Cases holding vendor liable for statutory violation .....
{(b) Gases holding vendor not liable where statute was inter-
prefied 28 1napplicable scsccoscecscsaosassosscascosncosas
(c) Casas holding vendor not liable where violation of
shatute was not the proximate cause of the injury com-
Plained 0f socoocscesescwvoscbsansvsssscoscesessasescsssscs
(d) Ceneral references ..osecoccssssescsssecsosassssoascocaans
5. A vendar way bé negligent by.failing to give an appropriate
warnirfg or mauﬁlcn of any danger incident to the normal use of
the py duct sold which a user would not ordinarily discover,
where 'the wendmr knows or Has reason to know of the danger.
{a) Nases halding vendox liable for failure to warn of dan-
gers in the use of predhcts 501d sosscercecavsnscacsesans
(b} Cases holding vendor not liable where he did not know or
have reason to know of danger in the use of products
400 cboovesansosssscsancccssasascassosnescssessescsavans
(c) Cases holding vepdor not liable where user knew or could
liasrs distovered dANGET scocspscsccosronssssasesascscassns
(d) Cases holding vendor not liable where inadequate warning
s nok proximate caua& of injury complained of cecesvoas
(e) g:wes halding vendor nat liable where the danger was
frown by the'pazticular profession using the product ....
(£f) General TEAERENERS ooodocscsnecsonssnsavscvaascossasasssas
6. A venﬁmm whio ‘undertakes to make claims for the safety of a
produgt which he sells may He negligent.by failing to ascer-
tain he touth and ascuracy of suth representatlons when they
are in fact false or inaccumate,
(a) Cases haldlng vendor liable for negligent misrepresenta-
$LON coosssoposncecsvosscsssnasosasssonnsnsoscccsasssrsse
{b) Cases holding vendor nat liable coeescececacsssssasacsece
(c) Ceneral TPefeleniCes ssscococssscuscossassosasescsssscsccncs
7. A vendor may be négligent irl selling a dangerous product where
harmless one is requested where a user would not ordinarily
discmw@r the mistake.
(a) Cases helding vendor liable under this principle .eeeues
(b) Cases h@ldln@ vendor not liable under this principle «...
(c) Gbrieral raferontes ccojecsssssosasescasssacnsssessassanss
8. A venglor may. be negligent by selling a product which he knows
or haig readon to know to be unsafe for its intended use.
{a) [ases holding vendor 1iable under this principle «c.cc...
(b) Cases holding vendor not liable under this principle ....
(c) Gerieral reforentes .ociccsesoscssosssosnsasssssssssssacas
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C. Special Problems in Negligence Cases Inwelving Vendors in General

ao

C.

ection 3.

DEMAGEeS sscosseccvescsocessienssssarasessncosssscreaasansssanacns
(2) Cases where damage awards were not set aside as ex-

CESSIVE ceovssosncsssasscscasasasensacscacasacsccnsnsacs

{b) Cases where damage awards were reversed on other grounds

(¢} Cases where damage awards were set aside as excessive ..

(d) General referentes ccocssvessnssonssssaosssocsencnsncsns

Contributory Neqligente ceascesecssccssossnssoscossassncncsoncoas

(a) Cases where contributory negligence was found .....c....

{b) Cases whgre contributory negligence was not found .e....

() General refaremces woersescvosnsenoaaseasacansononsoanas

J_Jhrveggggmﬁggligggm@ [ T

(a) cases holding intervening negligence no defense c.ceveas

(b} Cases where intervening negligence was & defense ceeeoss

(¢} General TefBreNceS covcnssecescsssossonsscassassonssccns

Allergies scococennsosovacsnosensssssnosscoeasaconsscncssessoacans

>

Disclaimers of Li ghil;zy for Nealigence cecccoescocaccssacasncncs

(a) Cases holding a disclaimer effective ceceesescoscscncnes
(b) Cases holding disclaimer ineffective ceieavovececcessscs
(€} GENETAl TEFEreNCesS coeessesosocnnnsssoonessssasnonsansns
Res Ipsa LOQUiLUT cocicocseooaasnconsnsosonacsocsosnssasncsosonase
(a) Cases invoking the rule of res ipsa 1loquUitur .c.scecocas
{(b) Cases holding the rule inapplicable .sueecsvececeensnsaes
{c) Guneral TeferenceS .oeccocsncsooscvosesssnsccossasoanases

Miscg&;an@mus Pg;gts of Evidence ccevscsassssccscacscassasssasace
Miscellanmous Points of ProcedUre ceesesscesssossesscoccosssscnas

Liability of Vendors of Chemical Products for Breach of Warranty

A. Liability of Malgi_g; rerg for Breach of Warranty

A.

Cenera) Basis of Liability sccoceacscecoscccncssccacsanccssasncnas

1. A manufacturer is subject to liability for breach of either an
express warrshty or a warranty implied by law without regard
to the question of negligence.

Extent of Liabilit¥ ccecevevoccosscsassoscancenssnasccossosccannen

2. A manufacturer is generally subject to liability in warranty
actions for harm resulting from a breach of warranty to the
person or property of any person who is in privity with him ..
{a) Cases holding manufacturer liable for personal injuries

or property damage to remote parties c.oescseecssccsacess
(b) Cases holding manufacturer not liable to remcte parties

on the:ground of lack of privity ccceescccessessassscsses
{c) Genezal TEFOreNnces scoccsssscnacosscnssosossscsoconasasas

Express Wazzaniles sececesceocssasscsosscnscocosocseasencssocsoanse

3. A manufacturer who undertakes to make representations regard-
ing his product upon which a purchaser justifiably relies as
an inducement to the purchase of the product is under the
obligation to make such representations good.

(a) Cases holding manufacturer liable for breach of express
VIBTEANLY oococoscoostncacannasssosnanssasonscsscscanssans

(b) Cases hclding manufacturer not liable for breach of ex—
Pre5S WATLANTY scevocesessasccosesncncccncssosssanssascoe

{c) Gengral TEFETENCES ccoeccsctsossonsascsssssasacssssnoanane

Warranties Imbosed By LAW eeeieescsosacascsscossassasosanaocncsses

4. A manufscturer has under certain conditions an obligation im-

posed by law jto make his product of a merchantable quality and

reasonably fit for the particular purpose for which it is

bought .

(a) Cases holding manufacturer liable for breach of implied
WALLEANEY osocceneccassecacossososansscnosesssscassocssnscas

(b) Cases holding manufacturer not liable for alleged breach
of implied WarTanty cecsccescccosssascocsacsccosesssasscs

(c) General references ..c.veceescsssoecsasoscossessssacsoacns

27

28

28
28

28
29

29
29

29
29

30

30
30



B.

C.

Liability of Vendors other than Manufacturers for Breach of Warranty
a. General Basis of Liability eeceecescesassesccnscescsonceccssonns

1. A vendor is subject to liability in warranty actions for
breach of an express or implied warranty of a product which
he sells irrespective of whether he has exercised reasonable
care in the sale 6f the product.

b. Extent of Liabilit¥ <seeesececscscscacosovoscancsasosoconcecssss

2. A wvendor is generally subject to liability in warranty ac-
tions for harm resulting from a breach of warranty to the
pexrson or property of any person who is in privity with him,
(a) Cases holding vendor liable for persanal injury or

property damage to remote partles s.veecscseccsscesaans
(b} Cases holding vendor not liable to remote parties on
the gm@und of lack of Privily escesccvscevcecsscccesosnsas
(c) Goneral refeTeNCES ceccssscocsorscosnssoscssssasssansen
c. E resﬂmjﬁmggﬂﬂggg_ 6 aD6s009000080a0N0BeRGsIINI0N0060EN0R0EeSS

3. A vendor who undertakes to make representations regarding a
product sold upon |which a purchaser justifiably relies as an
inducement to the purchase of the product is under the obli-
gation to maks such representaltions good.

(a) Cases holding vendor liable for breach of express war—

XANTY seccssdavessssssscssconsnosnsoaonscsscooassussess

{b) Cases holding vendor not liable for alleged breach of
SUPrEss WATTENLY cosoovoacssovoconssconsscocsonncennnas
(c) General TefENBNCES sosvcsnscusvsosvasossacsnsansossasan
d. Warranties: Imgaqnd BV AW coscevoasescscnacscansoacnscsscscasnnss
4. A vendor has undex ‘certain conditions an obligation imposed
by law to sell a ﬁroduct which is of a mexrchantable quality

and reasonably £it 'for the particular purpose for which it

is bought.

{a) Cases holdlng vendor liable for breach of implied war—
ranty of quality or FItNESS osavevossasascnssoncnssanss

(b) Cases haldxng vendor not liable for alleged breach of
implied warranty of quality or fitness .cccececensncees
(¢) General refenences sdiceaceatsracsarsatsssastsssutansnn

Specia}l Problems in ﬂar;;nty Cases ;nvolv1ng Vendors in General

a. Damages ...mnoona....u_.......nm.u...o...mn.m..a...............,
(a) Cases :nvolvﬂng the measure of damages in warranty ....
(b) Cases where damage awards were not set aside as ex-
C@SSLVE ccsedovecnsssucsososocssosnsenosasssceaccsansss
(¢) Cases where Jamage awards were set aside on other
Grounds ssoosnesvsecsscvosssasovocsnssarossossusansanna
(d) Cases where damage awards were set aside as excessive .
(e) Géneral refeNBNCES cecascecoassdonassossoscassessvansos
b. Contributory Nggliggggg venesceoncbeescsvosscoabooboesssssoesns e
(a) Cases where dontributory negligence was found .c.eesos.
(b} Cases where contributory negligence was not found .....
(c) G@meraﬂ refe'@nces coecsdneancanssestonnossciiansnnonas

@aacenscsvessoeesnsead

(a) Cases vMere r@rovery was denied to an allergic plain-
LUEF occaconsocnoeconcesssssscsonnsanssessssssasnanssss
(b) Cases where recovery was allowed to an allergic plain-
tUEE ceocecssnosssssossoencesacsesosnsseasassassosnance
(c) Geéneral referngNCes .accesocsvcocssscesncassascssosasase
d. Disclaimer of LI iability for Breach of WATTanty ceecscsocecescscs
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£. MlscelLgug@g__?gig:g_g&izgggggg;g seeesscccensasencesasnaansonce

PART IL

Section 1. Product Liabilit cisions involving Pesticides (includin
enti-

Agricultuzal and Household Insecticides, Fungicides
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vi

31

31

31
31

31

31
32

32

32

32
32

3747



Section 2. Product Liability Decisions involving Fertilizers scoevessscses 48-50

Section 3. Product Liabjlity Decisions involving DIUGS ceececessssssesceas 21=55
Section 4. Product Liability Decisions involving Cosmetics and S08p .eo... 56-60

Section 5, Product Liabilitv Decisions involving Household and Industrial

s
Chemicals ecscocececvconccecsansassanasonsnosnsessosccnscsaoans

Section 6. Product Liability Decisions involving Miscellaneous Products
{including Contaminated Food, Explosives, Seeds, and other -
Articles of a Non—Ch@WigaL Natur® sececscceacsvcoonscasssscscas [2=70

61-71

TABLES

Table of Cases Arranged under the Specific-Chemicals and Chemical Products

INVOlved cevessossssnsccessaesanasscassovesscsscssscoasessssocencencees A—

1 -~ A-9

Table of Cases {arranged alphabetically) seeccsscsscosascssnsssncennsssoss B=l ~ B~7

vii



: 53y—2095 2D

. . 1952 SUPPLEMENT

MANUAL OF CHEMICAL PRODUCTS LIABILITY

This supplement contains the court decisions and other legal material per-
taining to chemical products 1iability which were published during the year 1952.
It is the first supplement to the Manual of Chemical Products Liability.

Fifty-cne annotations are imcluded in this supplement for insertion after
Part I following page 36.

Twenty-seven decisions are digested for insertion in Part II following the
particular section to which the decisions refer. Seven of these decislons relate
to pesticides, one to fertilizers, three to drugs, four to cosmetics, five to house-
hold and industrial chemicals, and seven to miscellaneous products.

A table of cases arranged under chemicals is included as a supplement to
thé table on page A~1l. A table of cases arranged alphabetically is included.as a

supplement to the table on page B-2.

Directions for Inserting Pages of this Supplement
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1953 Supplement

MANUAL OF CHEMICAL PRODUCTS LIABILITY
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material pertaining to chemical products liability which were published
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second supplement to the Manual of Chemical Producws Liability.

Thirty~four court decisions are annotated in this supplement for
insertion after Part I following page 36. These decisions have been
integrated with those annotéted in the 1952 supplement for convenience
of reference.,

Twenty~-seven decisions are digested for insertion in Part II
following the particular section to which the decisions refer. Fifteen
of these decisions relate to pesticides, three to drugs, and nine to
cosmetics and soaps.,

A table c¢f cases arranged under chemicals 1s included as a supple~
ment to the teble on page A-l, A table of cases arranged alphabeti-
cally is included as & supplemeat to the table on page B-~2. Each of

thesc tables has been integrated with the tables in the 1952 supplement.
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PART I

ction ntroduction
Theories of Recovery in Chemical-Products [isbility Cases

The law of product liability presents some of the most vital and intricate problems which face the chemical manu-
facturer. Within its framework lies vestigial remnants of law which have long lost contemporary applicability as well
as recently developed principles which reflect the force of the economic changes which have ‘occurred during the last
few decades.

In no field of private litigation is the current of public policy more dynamic. Any analysis of the law of product
liability must, therefore, be premised upon a consideration of the historical development of the law and contemporary
public policy.  The limited purpose of this Manual and limitations of space unfortunately preclude any attempt to
cover except in a cursory manner these extrimely important factors.

It is proposed to censider briefly in this intréductory sectlion the more important and controversial principles of
law which have present-day applicability in chemical-products liability cases with emphasis upon the most noticeable
trends in the law. A more detailed cornsideration of the basic principles will be given in Section 2 and Section 3.

The chemical manufacturer has a basic responsibility to the purchasing public to assure that the producsts which he
manufactures and places on the market for Sdﬁa are szfe and efficacious for the purposes for which they are sold.
Failure to discharge this respensibility cpens the door to the typical product liability suit.

A farmer Gses an insecticide om his uuttmh ‘epop and it damages the cotton or fails te kill the bugs. A housewife
applies a cosmetic to her face and her faca latpr gwells andl pains and 2 serious skin condition results. A mechanic
opens a can of cleaning fluid and it EMplcd$ in his eyes. A suppbesdly hazmless drug is administered to a child with
fatal consequences.  Assuming the establishihent of a causal comnecklon between the product ‘and the injury, the gquestion
arises as to the principles of law which would be applied I determining whether the farmer, housewife, mechanic, or
the child's estate should be allowed to remmw@m agalngt the manufatturer of the produst causing the hazm.

The manufacﬂmrar s Ligbility for persnn&l injuries or econonic loss sustained as 2 result of placing on the market
a dapgerous or defsctive product may- be gr@mg&@d o either ox both of two sephrate theories of action or recovery, L.g.,
negkigence or Hresch of warranty. The theories thémselves are not mutually exclusive and are commonly employed jointly
or in the’ alteqm ive, Inimost Jurdsdictions an setion can be ‘bropght on the ground of negligence and recovery allowed -
for breech of werranty 1f the proef s oo gupport the former hul does suppbri the latter.

Slnioe the measure Bf damaq@ﬁ is generally the ssme under either: theory of acifon, the plaintiff's selection of a
particulap th&dmy~ﬁap@nﬁs upon many. Fdchors such as the substamtlve law of the particular jurisdiction where the suit
can b@‘hr@ught 1nd ques “‘ma of proof, ~For exampl@, an action of negligercs may be necessary to.aveid the requirement .

e £ i$ concenned. On the obhér hand, the giffloulty of proving negligence in a
i pf an actlon In warranty. An action in wapranty way be necessary to aveid the
11y shapber for tort claims thin contract elsins. Where personal injury has re-
liaah&u wrongful death‘statut@ may be lﬂm;tmd o negligence actions. Procedu-
@ i dvatitdge in a pamticuﬁar Jurisdictmbn of ‘avoiding counterclaims of a con-
tratausl maturw ow of av He wee af cértaln defenses avelilable in warranty suils such as infancy, the statute of
fraude, or dischargs in hankrm tcyn

£

Specific Tvpes of Negllgence

The negligence theory of recovery has found frequent and varied application in product liability cases involving
chemicals. There are, howaver, certain types of conduct which are persistent enough to warrant separate mention.
These forms of negligence may be summarized as follows:

(1) The manufacturer has failed to exercise due care in the selection and purchase of ingredients for incorporation
‘into the finished product,

(2} The masnufacturer has failed to exercise due care in the adoption of a formula which will produce a finished
product whleh is safe and efflcaclous for the use for which it is seld,

(3) The manufacturer has failled to make proper inspections and tests during the course of manufacture and after
the product fs finished and ready for distribution,

{4) The manufacturer has falled to label his product with appropriate warnings and directions for use or has care-
lessly made false and misleading representations on the label or in advertisements and sales literature as to the safety
and efficacioushess of the product,

(5) The manufacturer has falled to exercise due care in the packaging and preparation of his product for distribu-
tion and sale.

Generally, the manufaéturer is not llable when he has exercised reascnable care in placing a safe and efficaclous
product on the market, when the plaintiff's careless conduct was the proximate cause of the injury complained of, or
whent the manufacturer has effectively disclaimed liability.

i

cific s Warpranties

On the other hand, the warranty theory of action is not premised on.the negligent conduct of the manufacturer but
derives its force from the fact that the manufacturer has placed on the market an unsafe or inefficacious product de-
spite an express or implied representation to the purchaser- that it is safe and efficacious. If a product results in
damage or econamic loss when put to its intended use, the sole question which concerns the court is whether the manu-
facturer has warranted to the contrary. The court is not concerned with the diligence of the manufacturer in conduct-
ing proper tests before marketing his product, or in adequately labeling or packaging it.

In the majority of jurisdictions, the Uniform Sales Act is in force. This Act, which 1s largely a codification of
the commori law of Bales, prescribes the conditions under which a manufacturer or other seller is held to have warranted
his preduct. The warranties prescribed in this Act and encountered in chemical~products liability cases fall within _



he usual classification of (1) express warranties, and (2) implied warranties.

(1) The manufacturer is held to have warranted the safety and efficaciousness of his product when he makes any af-
firmation of fact or promise relative to safety or efficaciousness whose natural tendency is to induce a purchase of
‘he product and which is relied upon by the buyer in purchasing it. Puffing statements or expressions of opinion are
1wt express warranties, although it should be recognized that the line between acceptable exaggeration and deceptive .
ffirmations of fact is often difficult to draw. %T

Generally, the manufacturer uses labels or labeling as the media for making such warranties, whereas other classes "
if sellers, such as dealers who deal directly with the buyer, warrant orally or in the invoice of sale. Warranties
13y also arise from statements made in advertising and sales literature. -

{2) Even'in the absence of an express warranty, the manufacturer is held to have warranted that his product is of
wrehantable quality and, under certain conditibns specified in the Uniform Sales Act, that it is reasonably fit for »
:he’ particular purpese for which it is bought. ' A product is generally held to be unmerchantable where it is unsafe
v inefficacious for its intended use. These warranties of merchantability and fitness for use are implied by law
inid dmposed for reasons of public p@lmyﬂ

The most usual defenses available in warranty actions are that the plaintiff's careless conduct or misuse of the
wwoduct was the proxlmate czuse of the injury complained of, that the manufacturer has effectively disclaimed liability,
vy in most jurdsdictions where implied warranties are involved that the manufacturer and the plaintiff did not direct-
¥ deal with each other in the szle of the product and that, therefare, privity of contract is lacking.

We may now congider some of the mdre pressing problems in chemical-products liability law which affect the manufac- »

Arer.

h

Contemporar Prob ems in Product-Liability Claims

An analysis of the present law of chemical-products liability indicates that there are six problems of contemporary
iignificance to the chemical manufacturer in product liability claims which are the most persistent. They may either
1ffect the manufacturer from a preventative standpoini in minimizing the risk of product injury, or, if injury has
wceurred, in settlement negotiations and in the preparation of the defense after an action has been brought. These
sroblems may be summarized as followss

(1) The duty of the manufacturer to-label his products adequately and accurately,

(2) The duty of the manufacturer to test his| products adequately before placing them on the market,

(3) The duty of the manufacturer ‘to comply with the statutory requirements regulating the sale and distribution of
iis products,

(4) The right of the manufacturer to avoid Jiabllity through the use of appropriate disclaimers,

(5) The effect of the lack of privity as & bar to 'a suit by a remote party against the manufacturer, and,

(6) The use of the theory of strigt liability as 2 'device to impose liability on the manufacturer regardless of the
mount of due care which he exercises in assuring safe and efficacicus products. _ B )

(1) Adequate and Accurate Labeling

Problems of adequate and accurate labeling have been accentuated in recent years by the passage of federal and state (T.
.egislation controlling the types of label statements which are required for various classes of consumer products.

At the federal level, the Federal Food, Druq, and Cosmetic Act* provides for the branding of food, drugs, and cos-
etics, which are shipped in interstate commerce, with certain affirmative information and prohibits the false and mis-
.eading labeling of these products. The Federal Insecticide, Fungicide, and Rodenticide Act“ regulates the labeling of &
wusehold and agricultural-insgcticides, funglcides, rodenticides, hexbicides, disinfectants, and other economic peisons.
'he Federal Caustic Poison Act3 regulates the labeling of certain specified caustic and corrosive substances. Regula-

:lons promulgated by the Interstate Commerce Commisqion4 prescribe the labeling required for certain types of explosives
ind inflammables shipped in interstate commerce.

At the state level, there are comprehensive laws im each state regulating the labeling of food, drugs, cosmetics,
rasticides, poisons, fertilizers, inflammables, explosives and cther chemicals. Many of these laws are supplemented by
.0cal ordinances.

These statutes and administrative regulations dictate what the manufacturer must show on the labels or laheling of : ]
hemical products sold in interstate and lntraﬁtate commerce, They do not represent, however, the complete glossary of
he manufacturer's duty to label insofar as potential clvil lisbility is concerned. The common law obligation of ade-
wate disclosure of the dangerous properties of a product is generally broader than that which may be prescribed by
itatute. Compliance with the labeling provisions of a public law or the use of a label which has been approved by a
jovernment official pursuant to statutory authotity may not amcunt te compliance with the common law standard and civil
iabiligy may result. The point Is strikingly illustrated in the recent Pennsylvanla decision, Malze v Atlantic Refin-
ng Co.", which held that the fact that the label on a container of carbon tetrachloride had been approved by the Sur—
jecn Gemeral of the United States was not coptrolling on the question of its adequacy in a product ligbility suit. A
wore liberal view was apparently taken in an earlier Missouri decision, n in

Pretermitting the evidentiary force of compliance or noncompliance with the labeling provislons of an applicable
wblic law, the commen law duty to label generally pivots around three cardinal principles, viz:

(1) The manufacturer has a pesitive duty to warn the public by appropriate labels or labeling of any dangerous proper—
ies in his product which would not be apparent and understood in the absence of such disclosure,

{2) The manufacturer has a positive duty to instruct the public by appropriate labels or labeling of any directions
'or use which may be necessary to avoid unintended results, »

« 52 Stat. 1040, 21 U.S.C. 301 et seg.

' 61 Stat. 163, 7 U.S.C. 135 gt seq. .
e 44 Stat. 1406, 15 U.S.C. 401 gt sed. (
'« See, for example, 49 C.F.R. 73.401. ’
e 4L A, (2d) 850 (Pa., 194%)

o 162 S.W. (2d) 856 (Mo., 1942) &



(3) The manufacturer who undertakes to make claims expressly or by implication for the safety or efficaciousness
of his product must assure that the claims are not false or misleading. Unlike the two preceding principles, this
principle is encountered in warranty actions as well as negligence actions.

The earlier chemical-products liability cases generally involved the failure of the manufacturer to label his prod-
uct with a statement of its nature and character to show that it was dangerous or that it would be dangerous under cer—
tain conditions or when put to specific uses, The principle was invoked in numerous cases invelving such articles as
stove polish, drugs, oil stain, insecticides, insecticide sprayers, sparklers, inflammable combs, benzol, cleaning sol-
vents, and waterproofing compounds.

Medern merchandizing practices have relegated these types of labeling problems o a plane of relatively minor im-
portance. Labels and laheling have been depended upon more and more in recent years to serve as a selling device to
scure consumer patronage in & competitive market. Accordingly, there has been a shift in industry's attitude from
reluctance to label & product with sufficient information o enthusiasm for detailed and attractive labels. Today,
the manufacturer wants to tell the' prospec&iVe purchager what his product is and what it will do. It is this second
feature of labeling; i.e., statemsnts showing the functional properties end advantages of a product, which presents
the most formideble contemporary problemn.

In product lisbiliiy vases today wheve packaged consumer products are involved, the manufacturer is frequently sub-
jected to liability on the greund that he hag carelessly made statements on the label or in advertising and sales lit—
erature that a pwcduut is safe or efficlent for certain purpdses when in fact it is not, or that he has made such state-
ments which are in Fact false afier a carefu& attempt to assure their accuracy. If the representations have been neg-
ligently wade,. liability is imposed und@r th@ separate tort of negligent misrepresentation. If the representation has
been made in the ex m & oF du% mare, 1iabillity miy ‘be impoged under the theory of a breach of express warrdnty.

pal Co.'ie the leading decision in recent years in which misrepresentation constituted a sub~
owlhg wecovery agelnst a chemical manufapturer, In this case, the manufacturer was held lisble
in @ panphlet which acoompaniied the sale of hifs insecticide product that the insecticide was safe for
] it in fact damdﬁad peach fress wh@n ysed as directed.
,mn s%emﬁ frﬁm ﬂhﬂ manufacturer's énthusiasm for the potentialities of his product from a
‘&ea dhere %131ahw11ng is traceable to other motives. The point is well
g 29" wherﬁ a haxmleas bottle of water was innocently laheled as

stantial basis
for representin
use on pgach L
Gerjerally, o

illustrated in the cuse
kerdsene. The bottle whil oy
sulted. The céurt allous ‘r@mm
in placing reliance kit

Fs:’*equemly, M;ah'

party.
“not puismnuus
with 2 guaran

; nfxtably be nat@d,
: cduracy of a label depends upan the interpretation which would be placed upcn it by the

ic elass of purchasers, ‘after reading the label in its entirety and in context. Single
. inéa'by ather language on ﬁhe label as to avoid any mlsrepresentatlon or warranty

O the other hand, isoclated ¢ Qn ences or words when read in contekt with other state-
gading and resplt in a mlsrep$%sﬁntatiun or warranty which would not otherwise attach.
in the strici sense of the word but deceptive to the average purchaser, or to'a specific
B use a prmduc% is interided. Awbiguity and indirection must be avoided to the same extent

or naamdmsrlp UL,

in brpad, general terms will be consirued strictly against the manufacturer. Labeling
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(2) Adequate Pre-testin

A second prime contemporary problem in chemical-products liability cases is raised by the common law duty of the
chemical manufacturer to test his product properly before it is placed on the market, where the potential danger of the
product is unknown or where it is known to involve a risk. The breach of this duty is generally in issue in actions
premised on negligence! The necessity for pre—testing and the adequacy of testing once it is undertaken are gauged
according to the rule of reason which varies with the nature of the product involved and the circumstances attending
its manufacture and distribution.

Two important recent cases involving pesticldes bear on the subject of pre~testing and sharply illustrate the prin-
ciples of law which are likely to be applied: in chemical-products liability cases where new chemicals are placed on the
market.

Ehgz§_g_§§gg;gl_gh§m;gg1__unlz is perhaps; the landmark decision in this field. In this case, an insecticide manufac-
turer was held liable for damage to plaintiff’s peach trees arising from the use of the manufacturer's insecticide.
Prior to sale, the manufacturer had tested the product and had followed the recommendation of the Department of Agri-
culture that the product was safe for use on peach trees. The recommendation was based on field tests conducted in
various states. However, no field tests were made in the state of Michigan where the damage was caused. The court
held that it was proper for the jury to decid@ whether the mapufacturer was negligent in not testing his preduct in
Michigan under the soil and clzmatlc conditions in that state before distributing the product in Michigan.

7. 17 N.W. (2d) 176 (Mich., 1945)

8. 104 F (2d) 183 (W.Y., 1939)

9. Simpson v American 0il Cp., 8 S.E. (2d) 813 (N.C., 1940)
10. Ingraham v Assoclated Oil Co., 6 P (2d) 645 (Wash., 1932)
1l. Free v Sluss, 197 P. (2d) 854 (Cal., 1948)

12. Supra, note 7,



The Ebers case would appear to stand for two principles of primary importance to the chemical manufacturer:
(1) It 1s a question of fact for the Jury to decide whether adequate pre-testing has been conducted prior to the
sale of a chemieal product. . f
(2) Extensive pre~testing of a product may not relieve the manufacturer from liability if it has not been performed
under the local conditions prevailling in the jurlsdiction where damage is caused. . {
The second case on this subject is Chapman Chemical Co. v Taylor. 3 In this case, the court heid that the failure of
a herbicide manufacturer to test his product for its drifting propensities before sale constituted negligence in i{tself
and rendered the manufacturer liable for property damage caused by the product when it drifted. Although the opinion
of the court spoke in terms of "absolute lisbility,” the decislon actually stands for the proposition that the failure
to test a chemical product pricr to sale may be negligence per se, instead .of 2 questlon to be determimed by the jury.
There was a forceful dissenting opinicn in the Chapman Chemica) Co. case which expressed concern ever the extension of 2
strict 1lability in cases of this nature. :

(3) compliance with Statutory Controls

Reference has been made to the impact of the public laws regulating the manufacture and sale of chemical products
upon the civil liabliity of the manufacturer insofar as questions of adequate and accurate labeling are concerned.
However, these laws in many cases prescribe other coritrols and prohibit types of conduct other than mislabeling which
are of importance to the manufacturer or other seller when he faces a product llability suit. § 4
A druggist sells a dangerous drug without making inquiry as %o the purchaser's appreclation of the risk as required
by the applicable state pharmacy law. The purchaser takes a fatal dose of the drug. The estate of the deceased sues
the druggist for wrongful desth on the ground that the drugglistiwas negligent in making the sale to the deceased. There
are no facts which would permit the inference that the druggist was negligent. However, the druggist has violated the
pharmacy law in making the sale. ' i ) :
An Insecticide manufacturer sells uncolored isodium fluoride which is consumed by an innocent purchaser mistaking it
for common salt. State law required the coloring of sodium fluoride. The purchaser sues the manufacturer for personal
injuries on theé ground that it was negligence to $ell a dangerous poison which could be mistaken as hammless salt. There ! -
are no facts which would pérmit an {nference oj negligence on the part of the manufacturer. He has, however, violated

the public law regulating the sale of sodium fluoride. ) . . :
In bpth situations, the negligence of the manufacturer would be established, partially or conclusively, on the ground

of @ statutory viclation of a requiremsht which wes designed to protect the public frem the type of harm which actually
resulted, The rationale of negligence is that ithe legislature has prescribed by statute the standard of due carye wt.uch
should be utilized in civil litigation as a yaudstick for determining the existence of negligence or breach of the im=-
plied warranty ‘of mewrchantsbility.

There is scmeé uncertainty and conflict in the decisions as to what the evidentiary effect of non-compliance with the ]
requirements of a public¢ law should be on the issue of negligence. Some courts take the position that such non-compli-
ance should be regardsd as evidence of negligence which should be weighed by the jury in the light of all the circum~
stances invoelved In a particular case. However, the doctrine now generally supported in the majority of jurisdictions
is that such cdnduct is negligence per se and zenders the manufacturer liable without the actual proof of specific neg~ (
ligence., .

Although this cuestion is generally litigated in damage claims premised on negligence, it has been held that the im~
plied warranty of merchantability includes compliance with the statutory requirements of law and that non-compliance may
result in Tecovery on the basis of a breach of ‘this warranty.i?

{(4) Aw dance of Lia hrou

A fourth significant problem in chemical-products liability law involves the right of the manufacturer to avold lia~
bility for negligence or breach of warranty thiough the use of disclaimers on the labels of his products or in contracts
and invoices of sale. This question becomes increasingly important with the development of a strong pro-plaintiff atti-
tude in product liability suits, . : .

The courts generally hold that clear and explicit language is required to absolve a person from liability for his own #.
neglect. One camnot disclaim for negligence unless it is established (1) that the cause of the injury was specifically
excepted against, and (2) that knowledge of this was ‘brought home to the claimant. A less strict attitude is adopted in
evaluating the effect of disclaimers of warranties.

Three decisions involving chemical pmducts'ispe'll out the principles of law which fairly typify the judicial approach

to this question. ;
In the first of these, E. L. [mpPont de Nemours 8 Co. v Baridon,l® the use of a fungicide resulted in property damage

to the bulbs to which it was applied. In a suit brought against the manufacturer, the manufacturer based its defense
partly on the ground that a provision on the label of the product disclaimed liability arising from the use of the prod-
uct. The provision read: '

- . : .
“The use of Semesan being beyond the control of the manufacturer, no guarantee, express or implied, is
made as to the effects of such use, whether or not in accordance with these directions or claimed so to be.”

The court held that, -as a matter of ccrnstru&tiom the disclaimer did not operate to relieve the manufacturer of lia-
bility For damage caused to crops as it was designed to cover the consequence of inefficaciousness. Under the theory
of the Baridon case, therefore, disclaimers as ‘to the "effects of use" relate to the efficiency of the product but not »

to its safety. ) : .
The apparent harshness of the law of the Baridon case has been somewhat tempered in Gibson v Callifornia Spray-

chemical Corp.l6 and to'a greater extent in Charles Lachman Co. v Hercules Powder Co.17 ‘

13. 222 s.w. (2d) 820 (Ark., 1949) : (
4. Manning Mfg. Co. v Hartol Products Corp., 99 F. (2d) 813 (vt., 1938) )
15. 73 F {2(}1) 26 (Iowa,, :1934) f
16. 188 P, (2d) 916 (Wash., 1948), See also, Charles Loromi & Son v Globe Laboratories, 95 P. (2d) 173 (Cal., 1939) .
(disclaimer reading "since we have no control over diagnosis, method of administration, or handling of this serum

4



The decision in the Gibson case illustrates the manner in which the manufacturer can effectively avoid warranty
liability even where the safety factor is inveolved by appropriate phraseology in the disclaimer. In this case, a pro-
vision in the bill of sale of an insecticide read:

- "California Spray-Chemical Corporation guarantees the above material sold to be true to label, if
labeled, but makes no other repr?sentatlon or warranty, express or lmplled, and shall not be held
resgan51bi for any injury resulii TOm t _hi
in. accordance with directions. When,}mentloned, results from use of the corporation's products
are given for information only. Ho representative of the corporation may vary any of the foregoing
and the buyer hersbly sccepts said mateﬁlal subject to all the terms hereof." (italics added)

The court held that this provision effectively disclaimed liability arising from damage to crops.
In the third decision, Charles Lachmsn Co, v Hercules Powder Cg., a disclaimer, as follows, relieved the manufacturer
of a chemical product from 1idbildty for-alleged negligences

"Buyer assumes all risk and liahility Whatgoever resulting from the use of such materials....Seller
makes no warranty of any kind, express or implied, except that the materizls sold hereunder shall
be of Seller's standard quality.”

It should be recognized that questions of publlc policy inevitably play an important role in the court’s disposition
to particular disclaimers where recovery is sought on the ground of the manufacturer's negligence and in a representa-
tive amount of product llability decitions disclaimers are held absolutely void on the ground that a manufacturer should
not be parmitted to relieve himself of the public responsibility of due care. However, the argument would seem some
what tenuous when it is recognized that the dostrine of assumption of risk has long been countenanced in the law of neg-
ligence, and this docirine closely a»&:milatés the principles.involved in disclaimers. If a disclaimer is specific
enough to inform the public of the r@semvatzqns which the manufacturer may have as to the safety or efficacy of his
product, it should follow that a buyer under lsuch circumstances assumes the risks covered by the disclaimer. It is
interesting to observe, howsver, that this aﬁproach has not been taken in the decided cases.

There are twp further qu@atlpnﬁ relating to. the subject of disclaimers which should be mentioned in connectlon with
the use ¢f dl&@lammers o aveid lxabiluty frdm arising for a breach of an express or implied warranty.

First, where swpress wardenties are made on the labels of a product or otherwise play a role in the sale they cannot
be effectively. dLscLaimed acording o the trend of the more recent decisions. A statement on a label that a product
is "safe fur use," for exampia, has Heen held to constitute an express warranty that if the product is not safe the man-
ufacturer adgress to cump@ gate for atiy damages resulting therefrom. It has been held that such a statement could not be
disclaimed by another statement that he “use of the product being beyond cur Gentrol, we do not make any warranty ex-
press o xmnllej as to the effecﬁs af such yse.” Yet, If warranties are ex contractu and stem from the understanding
of the seller and buyer gs #p ths tel énd implzcatioms of the transaction, it is difficult to appreciate a rule of law
which rendsrs $t impossililie for tme ler to disclaim liability in the event that the product does not perform as stated
on the lakel. If a buyed hus ki » warranty and the disclaimer before him he should be estopped to thereafter depend
on the Expmesa waT { ‘ 3. damage claim. It may be suggested that the confusion which thus appears in
this aspedt of | & been éngendered by the feeling that the average consumer does not fully appre-
ciate the OPEL bl gr. 'This underavaluztion of the bargaining position of huyers has been perhaps
' a1 agciutlun of the law of warranty.
have taken the position that implied warranties cannot be disclaimed on the
ground ihat fh&v are impﬁ% ‘y Ay wand ﬁhﬂt it is riot open to ‘contracting parties to limit the ambit of public
policy. This wiew has not Hedn géﬂemﬁ]ly acceplied.

(3) Concept of Privity

The liability of a manufacturer to a person other than the one directly supplied, as, for example, in a product lia-
- bility suit in which a purchaser from a retail dealer seeks recovery against the manufacturer, has in the past posed
difficult problems which have not been completely erased. The problem was created by dicta in an early English de~
cigionl® which led courts in England and the United States to adopt the rule that a remote party could not maintain a
negligence action directly against the manufacturer since there was no privity of contract between the parties. Of
course; this rule confused principles of contract with principles of tort but it was sustained for over a century by
the force of stare decisis.

-Early cases.in this country developed exceptions to this general rule, the princ1pal ocne being that a remote party
© could recover against a negligent masnufacturer where the product which caused injury to the remote party was "inherently
> dangerous.” This term came to include such articles as foed, drugs, explosives, and chemicals.

Ft-was not-until 1916 in the landmark decisions by Judge Cardozo in MacPherson v Buick Motor Co.l9 that the general
rule began to ercde. In this case, which involved the liability of an automobile manufacturer to a remote purchaser
‘who 'was injured by reason of a defective wheel on the automobile, the New York Court of Appeals held the manufacturer
liable for negligence desplt@ the-absence of privity. The court pitched its decision on the ground that the traditional
. tort theory of foreseeability rather than the technical concept of prxvity should .apply to the manufacturer as well as
‘to any other tortfeasor. In the words of the court: . -

-+ ™If the nature of a thlng is such that 1t is reasonably certain to place life and lxmb in peril when '
negligently made, it is therf a, thing of danger. Its nature gives warning of the consequences to be

. “expected.  If ‘to the slement of’ dariger ‘theTe is.added knowledge that the thing will be used by persons.

s .. other than the purnh&ser, ahd ‘used” witHout new tests, then, irIESpectlve of, contract, the manufacturer
of this thxmg of danger’is umder a duty to make it carefullyuﬂ‘ . : .

after it leaves: our pcssession, we walve all responsibility fOllelng 1tsvuse“ held effective in warranty action
“based on inefflcaczousness«) S - .

17. 79 F. Supp. 206 (Pa., 1948) - ' e .

18.  Winterbottem.v Wright, 10 M. & W. 109 (Eng., 1842) o .

19. 111 M E. 1050 (MQY.” 1916)



The rule of the MacPherson case is now followed in nearly every jurisdiction. Under its rationale manufacturers
have been held responsible to remote parties for the negligent manufacture of such articles as combs, paint, perfume,
inflammable dresses, hair dyes, insecticides, cigarettes, gasoline stoves, sanitary napkins, and electric appliances.
Although the MacPherson case was limited to the question of the liability of a manufacturer of a finished product to a
remote purchaser for personal, injuries, it has been extended to subject to liability manufacturers of component parts
of finished products or ingredient suppliers, and in favor of purchaser's employees, members of the family and other
users, and for property damage as well as personal injuries. -

How directly the historical concept of privity influences the present law of negligence may be seen from the fact
that a few courts yet approach the question fiom the standpoint of the dangerous nature of the product involved and
speak in terme of whether the product is "inherently dangerous”™ but actually dispose of the case under the traditional &
negligence test of whether the haxwm caused was ressonably foreseesble by the menufacturer.

It may be said that the only ¢ontemporary vitality of the concept of privity is evinced in warranty actions. In
wareadty actlions the problem is more acute. .

Four factual situations may be noted which fairly typify the problem where the theory of recovery is breach of war-
ranty, ylz: )

(A} & purchaser from s retail dealer who is not a factor or consignment merchant sues the manufacturer,

(B) A member of a purchaser's family (purchasing either directly from a dealer or from the manufacturer) sues the
manufscturer, s

{C) An enployee of a purchaser sues the manufacturer,

{(b) & puirchaser from the manufacturer sues the manufacturer.

Uider the prevailing rule in most jurisdictions, the manufacturer would not be subject to liability in situations
A, By oz C in a warranty sction since there is a lack of privity with the party-plaintiff. The rule is based on the
traditional contractual theory that third parties cannot take advantage of the rights and liabilities flowing from a
contract which they did not make. ‘

Two impoptant caveats must be attached to the general rule, however.

First, therd is an ircreasing tendency of the courts to either disregard the lack of privity between the manufacturer
and @ rémots party or to find by legal legerdemaint that privity does exist. This trend is especially pronounced in the
case of 2 siit by a membey of a purchaser's family or by an employee of a purchaser.

Swoond o the manufacturér who undertakes to label his product with a warranty thereby assumes a direct relationship
 resiotle parties puychasing the product and in such a situation the lack of technical privity of contract would be
anse by the marifact ragkim g product ligbility claim based upon a breach of the warranty stated on the label.
Snpsen v Amsrican OFL Cai*Y is the mest important chemical case dealing squarely with this question. In this case,
the plaintiff purchased from & retsil druggist a can of insecticide manufactured by the defendant. The can contained a
statmment oo the label that the product was haxmless to human beings. The court, in holding that this warranty extended @
in favor of the plaintiff, a vemote vendes, stated:

“We know of no reason why the original manufacturer and distributor should not, for his own benefit and

that, of course, of the ultimate consumer; make such assurances, nor why they should not be relied upon

i gobd faitl, ror why they should not cbnstitute a warranty on the part of the original seller and dis~ ‘S”

teibiitdr putning wiith the product into the hands of the censumer, for whom it was intended.”

It may be noted. that in most Jurisdictions wﬁere privity of contract 1s a prerequisite to the maintenance of a war~
ranty astion, s remote party may sue his immediate dealer and the latter can, in turn, implead the manufacturer or main- @
tain a subtequent recovery-over action against the manufacturer. Davis v Radford?! is the most recent case illustrating
this procedural dspect of wazrvanty actions.

3
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(6) strict Liability

There have been in recent years many advocates of the desirability of imposing strict liability on the manufacturer,
principally the food manufacturer, on the theory that he is better able to assume the financial risk of product liability.
Fortunately, however, 'the concept of strict liability as such has not been applied extensively by the courts in chemical-
products liability cases. Under the theory of strict liability, a manufacturer would be responsible for damage resulting
from the use of his product even though he had skillfully manufactured it and had taken every reascnable step to assure
that it was safe and efficient before placing it on the market for distribution and sale. The manufacturer would be
virtually an insurer of his preduct. :

The courts have traditionally tended to confine strict liability to situations involving the keeping of wild animals,
or the engaging in "ultrzhazardous" or "inherently dangercus" activities such as blasting and the storing of explosives.
In at least one chemical-products liability case - E. L. DuPont de Nemours v Baridggz2 - an appellate court has reversed
2 judgment for a claimant on the ground of error in the trial court's instructions imposing an insurer's liability ona ..
fungicide manufacturer.

However, there are perceptible trends in thé direction of absolute liability which should be noted.

First, the theory of implied warranty instead of tort is finding increasing application in chemical-products liability
suits. As has besn seen, implied warranty is essentially another form of imposing absolute liability.

Secand, the doctrine of negligence per se, previously noted, frequently relieves a party plaintiff from proving ac~
tionable negligence on the part of the manufacturer in cases invelving chemical products. This doctrine is usually re-
lied upon when a statutory viclation is involved. . )

Third, the dectrine of res ipsa loquitur is being more frequently invoked in preduct liability cases. Although this »
doctrine has not been joperative on a large scale in chemical~products liability cases, its use in cases invelving food
products in particulsr may portend a development into other fields. Where res ipsa loquitur applies, the plaintiff is
relievedéfrdm proving negligence on the part of the manufacturer so that the end result may be liability without demon-
strated fault, ’ ’

S

e

20. Supra, note 9.
2l. 63 S.E. (2d) 822 (N.C., 1951)
22. Supra, note 15,



Up to the present time the question of absolute liability for damage caused by the use of chemical products has
been d132051t1ve in two decisions of present-day applicability, Luthringer v Moore?3 and Chapman Chemical Co.
Jaylor.

In the Luthringer case, a pest control operator was held liable for personal injuries to the plaintiff resulting
from the inhalation of hydrocyanic acid gas which was being used in fumigating operations. Although the operator
exercised due care in the fumlgatmgw he was held responsible on the ground that he was conducting an "ultrahazardous"
activity. 4lthough this decision did not strictly involve product liability, it has brought into focus a prlnc1p1e
which may be used by the courts in shaping the law applicable to the liability of the manufacturer of economic poisons
which involve the risk of dzmage to the property of persons who are not connected with the sale of the product.

in the Chapman Chewical Co. case, a h@r#lﬁlde manvfacturer was held liable for damsge to the plaintiff's cotton
which was close to s figld being sprayed with the herbicide:. The trial court instructed the jury that the defendant
was negligent if the Herbicide were not adequately tested for drifting propensities prior to sale. On appeal, this
instruckion was upheld on the principle of absolute liability for marmetlng an inherently dangerous product and
Luthrincer v Moore was cited as canﬁrolling authoxity. Howsver, it is clear that the asppellate court actually de-
cided that the failure of the mamufacturer to pretest the produaﬁ constituted negligence per se, although the court
spoke in tewms of abselute llabxlitym The |decision represents the striking interplay of the iwo doctrines.

& fater decision, WQQtog U §hegﬂ; =Will ﬂgﬂ s Co., has considerably lmmmtad the doctrine of the Qhag@an Chemlcal Cao.

casd.
The foregoing discussion has summarized the field of products liability law with emph351s on recent developments

and trends which affect the responsihilzty‘cf the chemical manufacturer. The next section consists of an annotation
of the reported decisioris and general materisl under the legal principles which determine the liability of the manu-
factiver and other sellers in the chain af‘dxstrlbutlon of chemical products. It should be recognized that these
prirciples of law are stated, of necessity, for the purpose of annotation as delusively exact formulas and oversimpli-
fiad generalizaticns. These stalemsnis of {Llegal principles ‘should be considersd primarily as vehicles for the anno-
tations, rather than as an- unequwm&al and lexact statement of the law 2s it exists in all Jurisdictions.

23. 190 P. (2d) 1 {Cal., 1948)
24, Supra, note 13.
25, 191 F, (2d) 277 (Ark., 1951)



PART I

Section 2. Liabili Vendors of Chemi Products for Negligence

A. Liability of Manufacturers for Megligence ’ i{:

B. . Liability of Vendors other than Manufacturers for Negligence
C. Bpecial Problems in N&g]igence Cases Involving Vendors in General
A. Liability of Manufacturers for Negligence
£ égneral Basis of Liability

1. p A_manufacturer is not an insurer of the safetx of his products and is subject to liability in tort actions

tly when he has failed to exercise reasona ble care to make his product safe for the use for which it is soid,

Jhough in some instances this principle has -been avoided by indirection and a deqree of care more ccmmensura;

th that of an insurer has been imposed. L]
Comment: The tort liability of the manufactu;ér of chemical products is based on the same principles of law as

1e liability of the manufacturer of less hazardpus products. Liability depends upon the absence of due care on

e part of the manufacturer in the preparation and distribution of his product. The degree of care required by

w is that of the hypothetical "reasonable man™ under the circumstances. Numerous considerations may play a part

. determining whether the requisite degrmee of care has been discharged in a particular case depending upon the par-

cular type of negligence which may be in issuei " Among these cahsiderations may be the nature of the product in-

'lved, the general understanding of the character of the product) the customs of the business, the cost and prac- P
cability of effective testing and inspection, and ths probability of serious consequences flowing from careless :
imperfect manufacturing methods and processes.

The courts frequently speak of the "high degree" of care which is required of the manufacturer of inherently or

minently dangerous products, but this is more of a question of temminclogy than a departure from the established

inciples of tort liability. Although there aré many contemporary advocates of the social desirability of imposing
insurer's liability on the manufacturer, there have been few, if any; court decisions which have actually gone

is far in liability cases inveolving chemical products. There has been only one decision which appears to impose

is degree of care upon a manufacturer. The saﬁ@ objective is being accomplished under the doctrine of res ipsa e

quitur and the use of criminal legislation to establish the standaxd of due care in civil cases. In many cases, i

at might be referred to as liability without fdult has been bottomed upon the contractual theory of implied war-

nty, rather than upon negligence.

(a) Leading decisions assert ing the qenera; rule that 1iability in tort depends upon the absence of reasonable ‘:‘

gare:

(1) MacPherson v Buick Motor Co., 111 N E. 1050 (N.Y., 1916) (automobile manufacturer)
(2) Brown v H. K. Mulford Co., 199 S. w. 582 (Mo., 1917) (manufacturing chemist)
(3) E. 1. DuPont de Nemours v Baridon, 73 F {2d) 26 (Iowa, 1934) { fungicide manufacturer) »
(4) Walton v Sherwin-Williams Go., 191 [F. {2d) 277 {Ark,, 1951} {herbicide manufacturer)
(b) Leading decisions asserting the rule thht strict liability mav be imposed notwithstanding the exercise of
due care:
(1) Escola v Coca Cola Bottling Co., 150 P. (2d) 436 (Cal., 1944) (beverage bottler; concurring opinion)
(2) Luthringer v Moore, 190 P. {2d) 1 (bal., 1948) {pest~contircl operator; manufacturer not involved)
(3) Chapman Chemical Co. v Taylery 222 S.W. (2d) 820 (Axk., 1949) (herbicide manufacturer)
(c) Genera]. References:

{1) Texts and Encvclopediae : ¥
(i) Prosser, Torts, secs. 56-61 (1941)

(11) Harper, Law of Torts, secs. 155-203 (1933)
(iii) Salmond, Law of Torts, secs. 596-599 (1934)
{iv) Restatement” Torts, secs. 519-520
(v) 38 &m. Jur., Negligence, secs. 29-42
(2) Legal Periedicals
(i) Bohlen, The Rule in Rylands v Fletcher, 59 U. Pa. L. Rev, 298 {1911}
(ii) Pound, The End of Law as Developed in Legal Rules and Doctrines, 27 Harv. L. Rev. 195 (1914) v
(1i1) Ihayer, Liability Without Fault, 29 Harv. L. Rev. 801 (1916)
{iv) smith, Tort and Absolute Lisbility, 30 Harv. L. Rev. 241, 319 (1917)
(v) Iseaes, Fault and Liability, 31 Harv. L. Rev. 954 {1918)
(vi) Feezer, Capacity to Bear Loss as a Factor in the Decision of Certain Types of Tort Cases, -
78 U« Pa. L. Rev. 805 (1930):
(vii) Carpenter, The Doctrine of Green v General Petroleum Corporation, 5 So. Calif. L. Rev. 263 (1932)
(viii) Harris, Liability Without Fault, 6 Tulane L. Rev. 337 {1932)
(ix) Lewis, Theories of Action in Products Liability Litigation, 1947 Ins. L. J. 30 9
(x} Firiedmann, Secial Insurance and the Principles of Tort Liability, 63 Harv. L. Rev. 241 (1949)
(xi) Miller, Liability of & Manufacturer for Harm Done by a Product, 345 Ins. L. J. 797 (Oct., 1951)
and 3 Syracuse L, Rev. 106 (1951)
{xii) Conner and Burroughs, Trends ih Product Liability, Vol. 7 Agricultural Chemicals (Feb., 1952)
(xiii) Notess (1947) 95 U, Pa. L. Rev. 565; (1948) 61 Harv. L. Rev. 515 '
{3) Annotations X,
(1) 80 A. L. R. 692 -~ "Stored explosives, absolute liability for damage or injury from explosion of"



b. Extent of Responsibility

2. A _manufacturer who has failed %o exercise reasonable care to make his product safe for the use for which it is

intended is subject to liability to the person or property of any person who may be-expected to use his product or
be in the vicinity of his product's probable use for harm resulting from such negligence.

Comment: Under the modern theory of tort liability, the manufacturer's duty to use due care in the preparation
and sale of his product extends beyend the person to whom the product is immediately supplied to such persons as
ultimate purchasers, ultimate users, employees of purchasers, members of the family of purchasers, and to casual by-
standers. 'In product liability cases prior to 1916, the manufacturer was not generally subject to liability beyond
his Immediate purchaser; unless his product| was "inhervently” or "imminently” dangercus to human life. The basis for
this cld concept stemmed from dicts in an sarly English decision that fort liability could not be invoked where priv-
ity of contract batween the tortfeasor dnd the injured perty wis lacking. Today, the basis of tort liability, so far
as the mapufadtuzer is concerned, is Foresecabiility rether than privity. If a2 product is reasonably certain to cause
harm 1f negligently prﬂpawe& oL madew the manufacturer owes & duty to any person who may be expected to use the pro-
duct to exerclse due: care and caution in its manufacture. This i so whether the product is dsngerous per se or not.
Although ithers are cases to the unntr@ry, the decided weicht. ¢f authority holds that the manufacturer is subject to
liability for property demsge. 2% well as fu$ persongl injuries, lcrespective of privity. The decisions holding in-
sapticlde maﬂmimctur@rs llahle fmr damage tg cmmps and Fha dec¢slmna hiokding manufacturers of snimal remedies re-

B ﬁsertzngrthe 3 1l ; ub $abili :
v Bulck Motor Canﬁllll NEEW 1050 (¥.¥., 1916) (automobile manufacturer liable to a purchaser

From dealer}

(2) Carter v Yardley, 64 N.E. 2d) 693 (Mass., 1946) (perfume manufacturer liable to a purchaser from dealer}
mmveralnngrlur Ma&sachusektS\declslons)

(b) Early. lesdd goisions as@wr ingthe mule aof non-liabili

in the sbsence of privity:

(l) Winterbotton v Wright, 10 M. & W. 109 (Eng., 1842) (contractor not lisble to third party injured as re-
sult-o h pf ﬁoﬂtnact)

(2) matlan $aving Bank v Ward, 100 U.S. 195 (1880) (attorney not liable to third party for negllgent ex~

amination of title)
(3) Huset v J. I. Cdase Threshing Machine Co., 120 Fed, 865 (C.C.A. Bth, 1903) (manufacturer liable to em-

mkmfm@ af purchasér where product was imminently dangerous)

(4} ‘v Adiour & Co., 121.:N.W. 157 (Wis., 1909) (manufacturer not liable to purchaser from retailer)
(c) Casas ‘ umanufacgyreg liable for personal injuries.or property damage to remote parties:

(1) Thomes v Winchester,6 N.Y. 397 (1852) (manufacturing druggist liable for personal injury te purchaser
from retail druggist) :

(2) wellingten v Diwney Kerosene Oil Co., 104 Mass. 64 (1870) (naphtha manufacturer liable for personal
Injury and propgrty damage to |purchaser from retailer)

(3) Blowd Bals Co. v Cdoper, 10 S.E. 118 (Ga., 1889) (manufacturer of proprietary medicine liable for

pevsonsl injury to purchaser from retail druggist)

(4) Welser v Leman, 73 Pag. 797 |(Wash., 1903} {manufacturer of explosive "champagne cider" liable for
perstnal fujury topurchiser frcm dehler) .

(5) Burk v C mexry Pagkage Mfg. Co., 102 N.W. 793 (Iowa, 1905) (supplier of sulphuric acid liable for
peisonal injury to invitee of purchaser)

(6) Climlent v Crosby & Co., 111 HJW. 745 (Mich., 1907) (manufacturer of inflammable stove polish liable
for pesonal, 11jury to pmrchase? frop retailer)

(7) Wolcho v dgthur J. Rosenbluth & Co., 71 Atl., 566 (Conn., 1908} {(manufacturer of inflammable stovepipe
gramel 1idble for persenal injury to purchaser from retailer)

(8) Paterson-v Standazd Oil Co., 106 Pac. 337 {Ore., 1910) (manufacturer of petrcleum product liable for
mwwsamal ey topurchaser from retailex)

(9) Ammaﬁrmn Pamkin@ oy Clem, 151 S.W. 576 (Tex., 1912} (soap manufacturer liable for personal injury

'& e fwmm dealaﬂ wiho:had purchased from jobber)

Eac. 241 {Wash., 1913) (explosives manufacturer liable for personal in-
5Hmy Lo wuwcha%vr s nm xetallu ¥ .
(11) Thombill v G&rpy ter-Mprton Co., 108 N.E. 474 (Mass., 1915) (manufacturer of oil stain liable for

persong ~‘t@ purmhaser from retailer)
(12) west DI tmmer, 44 App. D.C. 345 (1916) (insecticide manufacturer liable for
persiong f| purchdser) _7L

S.W. %82 (Mo., 1917) (dicta that manufacturer of hog cholera virus and

for imjury to hogs)
(1922) (sparkler manufacturer liable for personal injury to purchaser

(13) mwmwn'w Ha

ﬂmmm ratailar)
(15) Genack v G@rman, 19@ N.Ws 575 KMlch., 1923) (manufacturer of inflammable stove polish liable for
Hewsgona
(16) Gahily
pateon o
(17) Hpusks
for poy
(18) GHLF Re

@ﬁﬂ Innn” 203 N. Yhs. 1 (1924) (manufacturer of hair dye liable for personal injury to
bieauty shop)
P&rkeﬂ Davis & Co., 6 F. (2d) 536 (Mo., 1925) (manufacturer of medicinal preparation liable

gl injury to:petient| of physician)

g Co. of La. v Jinright, 10 F (2d) 306 (Ala., 1925) (supplier of petroleum product liable
injury to purchaser from retailer)

épendent 0il Co. v|Schnitzler, 271 S.W. 570 {Ky., 1925) (supplier of petroleum product

ersonal. iajyry to purchaser from retailer)
Howpln-williams Cc.$ 269 Pac. 975 (Cal., 1928) (insecticide manufacturer liable for property
) v

dﬁmagm Lo purchaser from deale




(21) Pine Grove Poultry Farm v Newtown By-Products Mfg. Co., 162 N.E. 84 (N.Y., 1928) (manufacturer of
poultry feed liable to purchaser from dealer for injury to poultry)
— (22) Louisiana 0il Refining Corporation v Reed, 38 F. (2d) 159 (La., 1930) (supplier of petroleum product
' liable for personal injury to employee of purchaser)
(23) Farley v Edward E. Tower & Co., L71 N.E. 639 (Mass., 1930) (manufacturer of inflammable combs liable
for personal injury to patron of beauty parlor)
4 (24) Read Phosphate Co. v Vickers, 1l Tenn. App. 146 (1930) (supplier of sulphurlc acid liable for personal
injury to employee of purchaser)
(25) Victory Sparkler & Specialty Co. v Latimer, 53 F. (2d) 3 (Mo., 1931) (fireworks manufacturer liable
for personal injury to purchaser from dealer)
(26) W. T. Rawleigh Co» v Shoultz, 56 F (2d) 148 (Pa., 1932) (disinfectant manufacturer liable for persecnal
injury to purchaser from dealer)
(27) smith v Peegrless Glass Co., 181 N.E. 576 (N.Y., 1932) (manufacturer of bottle liable for personal in-
Jury to purchaser of bottled beverage from dealer)
(28) -E. 1. DuPont di Nemours & Co. v Bariden, 73 F (2d) 26 (Iowa, 1934) (fungicide manufacturer liable to
purchaser from desler for property damage; reversed on other grounds)
(29) Genssee County Patrons Fire Relief Ass'n. v L. Sonnsborn, 189 M.E. 551 (N.Y., 1934) (manufacturer of
waterproofing wompound llable fo purchaser from desler for property demage)
Ar (30) Gulf Hefinipg Co. v Willlams, 185 So. 234 (Miss., 1938) (supplier of petroleum product liable for .
personal injury to employee of pux&haser}
_ (31) Petkold v Roux Lsboratories, Inc., 11 N.Y.S. (2d) 365 (1939) (manufacturer of hair dye liable for
pérsonal. Jajury to patren of beauty 'shop)
(32) Goxdy v Pan American Petrdleum Carpa, 193 So. 27 (Miss., 1940) (distributor of petroleum product
Ieble as manufacturer For persenal injury to purchaser from retailer)
(33) white v Gengral Chewifal Co., 136 SM. (2d) 345 (Mo., 1940) (chemical manufacturer liable for personal
infury to- miployes of purchaser)
ST‘ (34) Commissioners of the Sthte Insuranée Fund v City Chemical Corporation, 48 N.E. (2d) 262 (N.Y., 1943)
{(themfcal distributer liable as manufacturer for personal injury to employee of purchaser)
(39) Orx v Shell Oil Co., L77 S.W. {2d) 1608 (Mo., 1943) (insecticide manufacturer liable for personal in-

Y jury to émployee of Farmulator)
(36) E. I. DuPgnt de Nemours & Co. v Wright, 146 F. (2d) 765 (Ky., 1944) {nitro-cellulose manufacturer
s liable for personal injury to employee of consignee)

(37) Nocrie v Fred Periberg, Inc., 49 N.Y.5. (2d) 460 (1944), affirmed without opinion, 60 N.E. (2d) 839 |
(vamw 1945) {dress manﬁfam&urer liable for personal injury to purchaser from retaller) -
(38) Steber v Kolin, 149 ¥, (2d} 4 (I1l., 1945) (manufacturer of shoe dye liable for personal injury to

puzrthiser: from retailer)
(39) Ebers v Genersl Chemical Co., 17 H.W. (2d) 176 (Mich., 1945) (insecticide manufacturer liable to

pupehiiser from. distributor for property damage)
(40) Maize v Atlantic ﬂ@flnimg Co., 41 A (2d) 850 (Pa., 1945) (manufacturer of cleaning solvent liable for

pengoiEl lngury to purchaser from retailer)
(41) Cazter v Yagdley, 64 N.E. (2d) 693 (Massn, 1946) (perfume manufacturer liable for personal injury to

purchaser From revaller)
(42) Tingeyr v 'E. F. Houghton & Co., 179 P. (2d) 807 (Cal., 1947) (manufacturer of liquid heat quench

Lig for perscnal imgwry to employee of purchaser)}

(43)
for. o rsanal injumy and prop@rty damage to purchaser from retailer who had purchased from distr1butor)
(44) Brawn v Bigélow, 88 N.E, (2d) 542 (Mass., 1949) (cattle feed manufacturer liable to purchaser frem

dedler f@r imgury tm cattle)

(45)
rty of purchaser)

@nt to pro
5.E. {2d) 343 (Ga., 19%0) (palnt manufacturer liable to purchaser

. &
¥ Spm<m@r«Adams Pdint Co., 6 Q
from: de bz bropeyty damage)

NE (47) Green v Equitable Pawdes Mfg. Co., 94 F. Supp. 126 (Ark., 1950) (explosives manufacturer liable for

(46)

mﬁr$©mal XHJWTW t@ amﬁlmyea mf purchaser from manufacturer)

(48)
1mj ta Gﬂbwpummhﬁﬁﬁwa Fraud alldged)
(49) Beadlés v Sarvel Inc., 100 N.E. (2d) 405 (I1l., 1951) (refrigerator manufacturer liable for personal

ey b ﬁaﬁﬁmdwhmmﬂ purchaser) )
~ (50) Gall v Unior Ice Lo, 249 p. (2d) 48 (Cal., 1951) (manufacturer of sulphuric acid liable for death

of bystander o premisss of sub-purchaser)

(d)-§§§g§;hﬁlwyn mdnufa ot “ggumgi_;_gplg__c remote parties in Whlch lack of privity was elgher determining

tor or appes +1s decision:
(1 Wl 639 (R. Io, I903) (soap containing excessive alkali)

& Coe, 121 M. W. 157 (Wis., 1909) (soap with a concealed needle not “"inherently

dangerbus™)

(3) Kramed v Cerbolineun Wood Preserving Co., 177 Pac. 771 (Wash., 1919) (insecticide manufacturer not
lizble' to purchaser from dealer where there was no showing that manufacturer ever had possessicn of
papidnilap product causing property damage)

(4) Wiﬁﬁm%ﬂ « Co. v Bostdn Blacking Co., 131 N.E. 454 (Mass., 1921) {privity necessary where product

$ property only)

(3 gllffTX GZ lfornla)‘p:ay-Chemmcal Corp., 257 Pac. 99 (Cal., 1927) (insecticide not 1mm1nently or in-

¥y dargerous

(6) seglifranek 'v Benjamin Moore & Co., 54 F (2d) 76 (N.Y., 1931) (wallpaper compound not imminently or

lmhmx@mtly‘&anger@uﬁ)
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(7) Lenz v Standard Oil Co. of N.Y., 186 Atl. 329 (N.H., 1936) {lead tetraethyl not imminently dangerous
for all purposes) .

(8) Poplar v Bourjois, Inc., 80 N.E. (2d) 334 (N.Y., 1948) (metal star adorning cosmetic box not inherently
or imminently dangerous)

(e) General References:
(1) Iexts and Bncyclopediase
(1) Prosser, Torts, Sec. 83 (1941)
(ii) Restatement, Torts, secs. 388-398
(1ii) Cooley, Torts, sec. 498 (1932)
{iv) 38 Am. Jur., Negligence, secs. 20-22
{v) Bickerson, Products Liability and the Food Consumer, pp. 110-113

(2) Legal Periodigals .
(i) Feezer, Tort Liability of Manufacturers and Vendors, 10 Minn. L. Rev. 1 (1925)
{i1) Bohlen, Liability of Manufacturers to Persons other than their Immediate Vendees, 45 L. Q.
Rev. 343 {1929)
(iii}) Russell, Manufacturers! Liability to the Ultimate Consumer, 21 Ky. L. J. 388 (1933)
(iv) Feezer, Tort Liability of Manufacturers, 19 Minn. L. Rev. 752 (1935)
(v) Phelps, Extent of Manufacturer's Duty of Care to Persons other than the Immediate Purchaser,
2 Jphn Marshall Law Quarterly 387 (1937)
(vi} Seefeld, Tort Liability of Manufacturers to Users of Their Goods, 25 Marg. L. Rev. 173 (1941)
(vii) Clark, Let the Maker Beware, 19 St. John's L. Rev. 85 (1945) (criticizing Noone v Perlberg, supra)
(viii) Friedmann, Social Insurance and the Principles of Tort Liability, 63 Harv. L. Rev. 241 (1949)
(ix) Peszirs, The God in the Machine, 29 B.U.L. Rev. 37 (1949) (criticizing Carter v Yardley, supra)
(3) Anngtations
(i} 17 A.L.R. 672; 39 A.L.R. 992; 63 A.L.R. 340; 88 A.L.R. 527; 105 A.L.R. 1502; 111 A.L.R. 1239;
140 A.L.R. ‘1915 142 A.L.R. 1490~~"Liability of manufacturer or packer of defective article for
injury to person or property of ultimate consumer who purchased from a middleman.®
(ii) 164 A.L.R. 569--"Manufacturer's liability for negligence causing injury to person or damage to
property, of ultimate tonsumér or user." (excellent annotation discussing the concept of priv-
. ity in tort cases as developed in England and in the United States)
(iii) 11 A.L.R. (2d) 1028—~"Liability of manufacturer or wholesaler for injury caused by third person's
use of explpsives or other dangerous article sold to retailer in violation of law" (discussion
of explosives and inflammables)

¢. Particular Types of Negligence

3. The violation of s statute which is designed to protect the public against the type of harm which has occurred
may be negligence in itself. )

Comment: Numerous statutes and regulatory controls of a penal.nature regulate the manufacture and sale of chemical
products at both the federal and state levels of government. Illustrative enactments at the federal level are the
Federal Insecticide, Fungicide and Rodenticide Act, the Federal Foed, Drug and Cosmetic Act, the Federal Caustic
Poison Act, and the varicus regulations of the Interstate Commerce Commissicn regulating the transportation of ex-
plosives and inflammables. At the state level, there are the various economic poisons laws, food and drug laws,
pharmmacy and poisons laws, and laws regulating the sale of oil and other petroleum products. In general, these laws
prescribe the information which must be placed on the labels of such products as agricultural economic poisons, food,
drugs, cosmetics, industrial and household poisons and chemicals, and petroleum and, in some cases, prescribe stand~
ards of quality. The primary design of most of these laws is to afford protection to the general public, including
transportation workers, middlemen, users and consupers, from the standpoint of safety.

The courts have frequently been called upon to decide the effect in civil proceedings of a violation of provisions
of statutes of this nature and have generally held that such violations constitute negligence per se. Although the
statute itself is penal in nature and does njot provide for the award of civil damages in favor of a party injured by
reason of its violation, the courts accomplish thei same result by indirection. It is said that the legislature has
established the standard of care for a particular situation and that the court has no alternative but to apply the
statutory standard in civil negligence cases. A small minority of jurisdictions hold that such violations constitute
evidence of negligence which is not conclusive. I may be noted that some jurisdictions adhere to the general view
that the vioclation of a statute designed for the pyblic protection:is negligence as a matter of law but hold that the
violation of a municipal ozdinance is only evidence of negligence.

A particular act or t«cmission such as the failure to label & product “poison” as required by law, may be the viola-
tion -of both a common-law duty and a statutofy duty. In such a case, a cause of action could rest on either or both
grounds. ’

(a) Cases helding manufacturer lia for statutory violation:
(1) Wellington v Downer Kerosene Oil Co., 104 Mass. 64 (1870) (sale of naphtha as oil; statute created
civil liability)
(2) Burk v Creamery Package Mfg. Co., 102 N.W. 793 (Iowa, 1905) (sulphuric acid not labeled "poison™)
(3) Stowell v Standard 0il Co., 102 N.W. 227 (Mich., 1905) (sale of kerosene below statutory standard)
Ellis v Republic Oil Co., 110 N.W. 20 (Iowa, 1906) (sale of kerusene and gasoline mixture as kerosene)
{5) Waters-Pierce Oil Co. v Deselms, 212 U.S. 159 (1909) (sale of kerosene below statutory standard)
(6) Peterson v Standard 0il Co., 106 Pac. 337 (Ore., 1910) (gasoline not labeled with proper cautionary
statement; dicta that violation of municipal ordinance would only be evidence of negligence)
(7) Gately v Taylor, 97 N.E. 619 (Mass., 1912) (naphtha not labeled; not clear whether negligence per se or
evidence of negligence)
(8) Ramsey v Standard 0il Co., 120 ‘S.E. 331 (N.C., 1923) (sale of kerosene and gasoline mixture as kerosene)
(9) Gulf Refining Co., of La. v Jinright, 10 F (2d) 306 (Ala., 1925) (sale of oil below statutory standard;
not clear whether negligence per se or evidence of negligence) .
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(10) Standard Oil Co. v Robb, 149 N.E. 567 (Ind., 1925) (sale of kerosene below statutory standard)
(11) Getz v Standard 0il Co., 210 N.W. 78 (Minn., 1926) (sale of kerosene below statutory standazd)
(12) Olena v Standard 0il Co., 135 Atl. 27 (N.H., 1926) (sale of kerosene and gascline mixture as kerosene) .
(13} Merchants' Bank v Sherman, 110 So. 805 (Ala., 1926} {sale of kerosene and gasoline mixture as kerosene) :
(14) Pine Grove Poultry Farm v Newtown By-Products Mfg. Co., 162 N.E. 84 (N.Y:, 1928) (wire in animal feed
violative of adulteration provision in commercial feeding stuffs statute) €,
(15) Chapman v Deep Rock Oil Corp., 77 N.E. (2d) 883 (Ill., 1948) (oil untested and below statutory standard) g:
(16) sinclair Refining Co. v Piles, 221 S.W. (2d) 12 {Ark., 1949) (sale of oil below statutory standard; not
clear whether negligence per se or only evidence of negligence)
Note: Refer to Section B, Pp. 19-20 for further pertinent cases involving vendors other than manufacturers.
(b) Cases holding stetutory viclation only evidence of negligence: .
(1) Welter v Bowman Dairy Co., 47 N.E. (2d) 739 (Ill., 1943) (statute prohibiting sale of adulterated milk) ¢
See also, Gately v Tiylor, 97 N.E. 619 (Mass., 1912) (decision not clear whether negligence per se or evi-
derice of negligenge) i ‘
Sinclair Refining. Co. v Piles, 221 S.W. (2d) 12 (Ark., 1949) (decision not clear whether negligence
par. se or evidence of negligence)
(¢) Cases hinlding menufactuper not liable where statute was interpreted as inapplicable:
(1) Eoy? v Frenchee Chemical Corp., 37 F. Supp. 306 (N.Y., 1941) (shoe cleaner not a poison under poisons
Law
(2) MeClaren v G. S. Robins & Co., 162 S.W. (2d) 8% (Mo., 1942) (carbon tetrachloride not a poison under  J
poisons law) ) ‘ ) ’
(3) Richardson v De Luca, 535 (2d) 199 (La., 1951) (benzol not a coal oil or fluid used for illuminating
or burning purposes under statute regulating sale of certain petroleum products)
Note: Refer to Section B, p. 19 for further pertinent cases involving vendors other than manufacturers,
(d) Cases halding manufactyrex not lisble where violation of statute was not the proximate cause of the injury
complained of: o
* (1) Boyd v Frenchee Chemical Corp., 37 F. Supp. 306 (N.Y., 1941) (failure to label shoe cleaner "poison" -

not the cause of child's consuming it)
Note: Refer to Séction B, PP. 19-20 for further pertinent cases inveolving vendors other than manufacturers.
_Peferences:
(1) Zests and Encyclopediae
1) Prosser, Torts, sec. 39 (1941)
{41) Restatement, Torts, secs. 285-288
(iii) 38:Am. Jur., Negligence, secs. 158-170
(2) Legal Psriodicals Py
(1) Thayer, Public Wrong and Private Action, 27 Harv. L. Rev. 317 (1914)
(3i) Green, Are There Dependable Rules of Causation, 77 U. Pa. L. Rev. 601 (1929)
(iii) Lopndes, Civil Liability Created by Criminal Legislation, 16 Minn. L. Rev. 361 (1932) i
(iv) Morzis, The Relation of Criminal Statutes to Tort Liability, 46 Harv. L. Rev. 453 {1933)
{v) Gregory, Breach of Criminal Licensing Statutes in Civil Litigation, 36 Conn. L.Q. 622 (1951) ‘{N
{vi) Notes: (1928) 13 Cornell L.Q. 634; (1932) 32 Col. L. Rev. 712; (1935) 19 Minn. L. Rev. 666.
(3) Annptationss
{1) 12 A.L.R. 1309 ~ "Violation of statute or ordinance in relation to explosives as ground of ®
dgction in favor of one injured in person or property by explosion."
(1i) }i:A.L.R. (2d) 1028 - "Liability of manufacturer or wholesaler for injury caused by third
person's use of explosive or other dangerous article sold to retailer in violation of law."

4. A manufacturer mav be negligent by fai 0 give an appropriate warnin aution of any danger inciden

the normal use of his.product which a user would not ordinarily disgover.
Comment: The manufacturer may be held negligent where he knows or should know that his product is, or is likely

to be,dangerous for thie use for which it is supplied, and has no reason to believe that those, for whose use the

product is supplied, will realize its dangerous condition, and yet fails to exercise reasonable care to inform them *
of its dangerous condition or of the facts whigh make it likely to be so. The failure of a manufacturer in this

duty of disclosure has béen the most frequent kasis for imposing tort liability in cases involving chemical products.
Senerally, the breach of duty cccurs when the manufacturer fails to label his product with adequate cautionary state—
nents or with adequate dizéctions for use where the product is safe when used in one manner but unsafe when used in
another. In the case of products which are usually marketed without accompanying labeling, the breach may arise by

reason of failure to wagn orally oz by other extrinsic media.

Except in unususl situations, it 'is generally held that the manufacturer cannot defend a damage claim based on a
oreach of the duty of disclosuré en the ground 'that he did not actually know of the dangerous properties in his prod- ‘
uct. The law usually hdlds that he "should have known." The manufacturer is not liable, however, where the product
is not dangerous when put o its normal use but ¢auses harm when used in a manner which was not reascnably foreseeable,
or when the complaining pazty knew of the danger or could have easily discovered it in the exercise of due care, or
vhen the breach of the duty of disclosure was npt the proximate cause of the injury complained of. In determining
the adequacy of a partidular warning on a labeled product, courts will examine the entire labeling. A label or warn-
ing may be technigally irate 4nd 'yet inadequate if adjudged not understandable by the ordinary user.

(a) Cases holding wanufacturen lishle for failure o label adequately:
(1) Wellingtér v Dowher Kevosene Oil Co., 104 Mass. 64 (1870) (mislabeled oll product) P

(2) Bloed Ealm Ce. v Cooper, 10 S.E. 118 (Ga., 1889) (inadequate label on proprietary medicine showirg
pregence of lodide of potash; question of dosage involved)

(3) Standard OLl Co. v Tierney, 17 S.W. 1025 {Ky., 1891) (designation on bill of lading as "carben oil®
instead of nzphtha) ‘

(4) Weider w Holzman, 73 Pac. 797 (Wabh., 1903) (no label showing explosive nature of "champagne cider“? (

(5) Burk v Creamery Paskage Mfg. Co., 102 N.W. 793 (Iowa, 1905) (no poison label on jug of sulphuric acx?)

(6) Clemlent v Crosby & Co., 111 N.W. 745 (Mich., 1907) (no label showing inflammable nature of stove polish)

{
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(7) #Wolcho v Arthur J. Rosenbluth & Co., 71 Atl. 566 (Conn., 1908) (no label warning of explosive nature
- of stove-pipe enamel)
(8) Thorn?ill v Carpenter-Morton Co., 108 N.E. 474 (Mdss., 1915) (no warning of inflammable nature of oil
stain
(9} West Disinfecting Co. v Plummer, 44 App. D.C. 345 (1916) (failure to label insecticide and accompany-~
ing sprayer with warning)
(10) Henry v Crook, 195 N.Y.S. 642 (1922) (whether label on sparklers reading "do not touch glowing wire"
was adequate warning to child whose dress set fire, held guestion for jury)
(11) Genack v Gorman, 194 N.W. 575 (Mich., 1923) (no label showing explosive ingredients in stove polish)
(12) Hruska v Parke, Davis & Co., 6 F. (2d) 536 (Mo., 1925) (preparation advertised as "Camphor Solution
Neutral" containing mineral ¢il technically accurate but insufficient)
{13} Farl?y v Edward E. Tower & Co., 171 N.E. 639 (Mass., 1930) (failure to warn of inflammable nature of
sicinb
(14) Eort Wayne Drug Co. v Flemion, 175 N.E. 670 {Ind., 1931) (failure to label can of benzol)
(15) Victory Sparkler & Specialty Co. v Latimer, 53 F. (2d) 3 (Mo., 1931} (failure to label fireworks con-
taining yellow phosphorus)
(16) Geneses County Patrons Fire Relief Ass'n. v L. Sonneborn, 189 N.E. 551 (N.Y., 1934) (inadegquate warn—
ing ¢f inflammable pruperties of waterproofing compound)
(17) Hallozén v Parke, Davis & Co., 280 N.Y.S. 58 (1935) (no warning or directions for use on phammaceutical
preparations memo. opinion)
(18) Pedse v Sinclair Refining Co., 104 F. (2d) 183 (N.Y., 1939) (no caution that bottle labeled kerosene
contained water)
(19) Standaxd 0il Co. v Lyons, 130 F (2d) 965 (Iowa, 1942} (no label showing inflammable nature of water-
proofing compound)
(20) Maize v Atlantic Refining Co., 41 A (2d) 850 (Pa., 1945) (inadequately labeled cleaning solvent)
(21) Timgey v E. F. Houghton & Co., 179 P. (2d) 807 (Cal., 1947) (no label showing explosive nature of
liguid heat gquench)
(22) Gall v Union Ice Co., 239 P. (2d) 48 (Cal., 1951) (no label showing explosive nature of drum of
sulphupic agid)
(b) Cases holding manufacturer liable for failure to warn by means other than labels:
(1) Reéad Phosphate Co. v Vickers, 11 Tenn. App. 146 (1930) (failure to warn of danger involved in pouring
hpt suiphurdc asid in metal container)
(2) Abbott Laboratories v Lapp, 78 F (2d) 170 (I11l., 1935) (failure to warn physician to refrain from
admmnlsmerxng product if it was coagulated)
(3) Ofr v Shell Oil Co., 177 S.W. (2d) 608 (Mo., 1943) (failure to warn of dangerous properties of in-
sucticide) .
(4) Moone v Fred Perlberq, Inc., 49 N.Y.S. (2d) 460 (1944) (failure to warn of inflammable nature of

waaring apparel)
{5) E. I. DuPont de Nemours & Co. v Wright, 146 F. (2d) 765 (Ky., 1944) (failure to warn of dangerous

cmnditinn of .drun)

(c) Cases holding manufacturer not liable where warning was adequate:

(1) International Mercantile Marine Co. v Fels, 170 Fed. 275 (C.C.A. 2, 1909) (verbal warning of explo-
sive npture of soap when confined)

(2) Bilown v Ho %o Mulford, 199 S.W. 582 (Mo., 1917) (label on hog cholera virus and serum)

(3) C1i#f v Califernia SpraymChemi(al Corp., 257 Pac. 99 (Cal., 1927) (insecticide labeled with quality
and ingmedients)

(4) Cdmmen & EIi Lilly & Co., 32 N.E. (2d) 729 (Ind., 1941) (pamphlet accompanying rabies vaccine)

(5) MgClareh v G. 8. Robins & Co., 162 S.W. {2d) 856 (Mo., 1942) (label on carbon tetrachloride reading
“Yolatile Solvent, Use with Adequate Ventilation. Avoid Prolonged Ventilation" gave sufficient warn-
img of @ang@m of use in unventilated place)

(6) Behder w William Cooper & Nephews, 55 N.E. (2d) 94 (I1l., 1944) (disinfectant labeled "safe, non-
imrltating™ with directions for use and statement of strength in undiluted state)

(7) walton ¥ Sheswin~Williams Co., 191 F. (2d) 277 (Ark., 1951) (label on herbicide contalner)

(8) Richardson v De Luca, 53 S. (2d) 199 (La., 1951) (label on container of net preservative solution

aﬂd ﬁfaa wamnimgs)

(d) Cases facturer not liable where product was not dangerous when pub to its intended use:
1) CIiff v California Spray-Chemical Corp., 257 Pac. 99 (Cal., 1927) (insecticide)

(2) Bayd v Frenchee Chemical Corp., 37 F. Supp. 306 (N.Y., 1941) (shoe cleaner consumed by child)

(3) Bender ¥ William Cooper & Nephews, 55 N.E. (2d) 94 (Ill., 1944) (disinfectant labeled "safe" did not
cover usage in undiluted state)

(4) Lawson W)Th@ Hénjamin Ansehl Co., 180 S.W. (2d) 751 (Mo., 1944) (finger-nail polish remover ignited
by child

(5) Briggs v National Industries, 207 P. (2d) 110 (Cal., 1949) (chemical toxic in cold wave preparation)

(6) Papellon v Grsce Line, Inc., 94 F. Supp. 989 (N.Y., 1950), reversed 191 F. (2d) 169 (N.Y., 1951)

(d@kpngﬁmts ard cleaners exploded when mixed)

(e) Cases hplHSng mamufacturer not liable where user knew or could have discovered danger:
(1) Carsen v E1l Lilly & Co., 32 N.E. (2d) 729 (Ind., 1941) (patient told by physician of risk involved

in pse 4f rabhies' vaccine and advised by sales literature)

(2) Bepder w William Cooper & Nephews, 55 N.E. (2d) 94 (Ill., 1944) (user should have known that disin-
febtant labeled "safe” was unsafe for the eyes in undiluted state)

(3) Dewpsey v Vizginia Date Stores, 186 S.W. (2d) 217 (Mo., 1945) (purchaser must have known that rayon

fugzy ldunging reobe was inflammable)
(4) sawyer v Ping Oil Sales Co., 155 F. (2d) 855 (La., 1946) (no evidence that purchaser was unaware that

cleansing agent was dangerous to the eyes)
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(2) Gibson v California Spray-Chemical Corp., 188 P. (2d) 316 (Wash., 1948) (user knew or could have dis~
covered that insecticide was in experimental stage)

(6) Marcus v Specific Pharmaceuticals, C.C.H. 22133 (N.Y., 1948) (drug sold under physician's prescrip—
tion and not to public generally)

See also, McCrossin v Noyes Bros. & Cutler, 173 N.W. 566 (Minn., 1919) (name, "Roach Doom", suggested
danqer, vendor involved)

(f) Cases holding manufact curer nni Jlable where inadequate warning was not groz1mate cause of injury complained

of s
() Kapp v E. I. DuPont de Nemours & Co., 57 F. Supp. 32 {Mich., 1944) (no label on drum of aqua ammonia;
explosion occurred in rebottled kontainer)
(g} Q@;rzgmmf?mxmm
(1) Ie

: Lement Torts, sec. 388
(2) Legal Periodicals - (None)
(3) Anantations
(1) 86 A.L.R. 947 - "Duty of manufacturer or seller to warn of latent dangers incident to article
as a class, as distinguished from duty with respect to defects in particular article.®
(£1) 12 A.L.R. (2d) 436 w—“lebllity for injury consequent upon spraying or dusting of crop "
5.'A_mggg§gg;g£“r who. undertakes to make claims for th safety of his product b abel or otherwise ma
jent by failing ta ascertain the truth and ac representations wh act false o acc

Comment: The manufacturer may or may not have the p051t1ve duty to place cautlonary statements, directions for
1se or other warnings snd dlaime on the label of his product or in the labeling which accompanies it. However, once
‘he manufacturer assumes thls undertaking, he assumes the corollary duty to exercise due care that the statements,
:laims or representations made are truthful, accurate, and not misleading to the ordinary purchaser or user. The
‘ailure to dischaxge this duty of accurate disclosure is usually termed negligent misrepresentation. This tort,
thich has evolved from the andéient action of de¢eit, generally consists in the making of a false representation of
- material fact without sufficient khowledge as to whether the representation is true or not. Since the manufacturer
s generally charged with the knowledge of the safety of his product, false representations of safety are likely to
ead to liability. Tha rmpxe‘uniatzons may be made orally, by the label on the product itself, by trade circulars,
dvertisements or hy any miediun which is brought home by the manufacturer to the purchaser or user.

There is 2 separate it ‘of decelt which is ¢losely related to the tort of negligent misrepresentation but is
arely involved in! chemical#products 1iability ¢ases. The gravamen of this action is the intentional making of a
alse representation w&th thejinLent ta deceive: Whereas negligent misrepresentation may be based on innocent but
areless conductﬂ L% bodders on fraud,

{a) ol 0] urer lisble for negligent misrepresentation:
(l) DarMSiw‘Scu wg~Gale Grocer Co., 130 S.W. 430 (Mo., 1910) (oral claims for medicinal preparation)
ware Co., 132 Pag. 241 (Wash., 1913) (claims made in trade circulars)
ng ‘Co. v Plummer, |44 App. D.C. 345 (1516) (oral claims for insecticide)
.. ¥ Smodts, 269 Fed. 356 (C.C.A. 6th, 1920) (claims for medicinal preparation on label
andi 1n adve em;nts)
(5) Cahiin w Gy Ihc., 203 N.Y.S. 1 (1924) (hair dye represented as harmless in advertising pamphlets)
(6) Hrubka v Parlie, Davis & Co., 6 Fy (2d) 536 (Mo., 1925) (character of medicinal drug in advertising)
(7) Kolberg W Eh“rwln~W1lliams Co., 269 Pac. 975 (Cal., 1928) (oral claims for insecticide)
(8) wnite v Mgtignal Bank of Commerce, 278 Pac. 915 (Cal., 1929) (oral claims for insecticide)
(9) L?ui 1andi0&% Befining Cmrparaticn v Reed, 38 F. (2d) 159 (La., 1930) (oral representation of safety
of prplosivi
(10} Wenmarhmlm ¥ ‘Stanford University School of Medicine, 128 P. (2d) 522 (Cal., 1942) (published claims
for; drugs fmamd and deceit)
(11) Eb;ﬁflv %@ﬂ@ﬁﬂl Chemical Co., 17 NoW. (2d) 176 (Mich., 1945) (claims for insecticide in advertising
pamphlet
(12) Eadbs v Spencer-Adams Paint Co., 160 S.E. (2d) 543 (Ga., 1950) {paint represented as meeting certain
speilFleations)
(13) wechsler v Hoffman-La Roche, Inc., 99 N.Y.S. (2d) 588 (1950) (claims for drug made to medical pro-

- fession)
(b) Cases holtling marufacturer not llable where representations were not false or inaccurate:

(1) Cazpen v Eli Lilly & Co., 32 N.E. (2d) 729 (Ind., 1941) (statements in pamphlet furnished by manu-
fd¢iurer of anti-rabies vaccine)
(2) Banﬂmx ¥ William Cooper & Nephews, 55 N.E. (2d) 94 (Ill., 1944) (label claims for disinfectant)
(3) Gibgon v California Spray-Chemical Corp., 188 P. (2d) 316 (Wash., 1948) (claims for insecticide in .
(¢) ﬁemﬁiﬁwlm‘
c )
(1) Igw

g
i) Prosser, Torts, secs. 85-90 (1941)

(1) ?u@l@y, Torts, secs. 346-366 (fraud and deception), sec. 497 (negiigent misrepresentation)
1932)
(121} ﬁéstatemeni, Torts, secs. B25-552 (deceit), secs. 304-311 (negligent misrepresentation)
(2) Legal. Periodi,

i1) Willigﬁon, Llability for Hpnest Misrepresentation, 24 Harv. L. Rev. 415 (1911)

(41) Hehlen, Misrepresentation as Deceit, Negligence, or Warranty, 42 Harv. L. Rev. 733 (1929)
(L81) Gueen, Deceit, 16 Va. L. Rev. 749 (1930)

slger, Basis of Liability for Misrepresentation, 24 I1l. L. Rev. 866 (1930)

irepn, Innocent Misrepresentation, 19 Va. L. Rev. 242 (1933)

(v} Keekon, Fraud: Misrepresentation of Opinion, 21 Minn. L. Rev. 643 (1937)

(vii) Hewper & McNeely, A Synthesis of the Law of Misrepresentation, 22 Minn. L. Rev. 938 {1938)
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(viii) Morison, Liability in Negligence for False Statements, 67 Law Q. Rev. 212 (1951)
{ix) Notes: (1951) 13 Ga. B. J. 343 (noting Eades v Spencer—Adams Paint Co., supra); 22 Wash. U.L.Q.
406 (1947) (effect of advertising)
{3) Annotations: {None)

6. A magufagiurer may be negligent by falling to test his product adequately befo;g placing it on the market to
assure that it is safe for its intended use.

Conment: The manufacturer of chemical products owes a duty to the public to conduct such experiments and tests, as
are reasonable under the circumstances, to ascertain the safety of his product for its intended use. This is another
facet of the general principle that the manufacturer should know of the dangerous properties of the product which he
markets and if he doesn't he must ascertain the unknown, It cannot be said that in all cases such pretesting is ab-
solutely essential in the sense that a failure to do so would be negligent per se, although one decision has gone to
this éxtent. Testing would seem to be requi;ed oenly in those cases where the praduct involved was one whose character
and potential danger wers not generally kﬂ@wp*and understood in ordinary commercial usage.

It will be noted in Section B, Dp. 21-22  that vendors other than manufacturers do not as a rule have the duty to
test the products which: they sell. chev@r,‘suppllers of basic ingredients or substances which are used in the manu-
facture of finished chemical products may owe a duty to. test the material which they supply. In such a case, the man-
ufacturer of the finished product would not have the duty te test the basic ingredients zs such but would not be re-
lieved of the duty ga condu ‘  tests en the fxnzsh@u products.

vy 102 MW, 227 '(Mm:hu.m 1905) (failure to test karosene)
“Maﬁmr Cnmy i1l M.E. 1080 (M.¥., 1916) (failure of automobile manufacturer to test
by anotiher)
kakh ¥ P@ﬁwl@wa Glass 0oe, 181 M:E. 576 (N.Y¥., 1932) (failure of bottle manufacturer to test bottle

‘ v of bpttled beverages)
Ebbrs v Gengrel Chemical Co., 17 N.W, (2d) 176 (Mich., 1945) (failure to test insecticide in area where
sold: for use)
(5) Rigoin v Federal Cartridge Corp., 204 S.W. (2d) 94 (Mo., 1947) (failure to test ammunxtion)
(6} Chapman v Deep Rock Oil Corp., 77 N.E. (2d) 883 (I1l., 1948) (failure to test petroleum preduct as re-
qgim@d by statutw)

(1) S*uwell v Stan
(2} b

h@ld negligence‘per se)

it
Hiled foturer nat lisble where tests wers held adequate or unnecessary:

(1) woschenku 4 Schmldt & Scms, Inc., 66 A (2d) 159 (N.J., 1949) (failure to conduct pressure tests on

(2) Wﬂlt @mWLn Willlams Co., 191 F. (2d) 277 (ark., 1951) (field tests on herbicide held adequate)
{c) Generz ,
(1) ,,% relonedia
et 5 Torts, sec. 395, comments (a) and (f)

ks - (None)

7. A manufacture o u rmula f duct which will make it sa
intended use. !

Comment: The manufacturer has a duty to exercise reasonable care in the preparation of his product to the end
that the product as placed on the market is safe for its intended use. Thus, he has a duty to test his product to
ascertain its safgty as well as the duty to adopt and follow a formula which is safe, or, if it is not safe for cer-
tain purposes or when mésd in a certain manner, to apprise the public of this fact. Although the duty to warn the
public of risks irisidental to the use of a particular product is generally the ultimate duty which the manufacturer
owes since the dlsﬁhaxg@ of this duty accomplishes what the duty to test and the duty to adopt and use a safe for—
mula are designed to- effemt the courts tend to discuss these responsibilities in terms of separate types of negli-
gent conduct.

If the product which is ultimately placed on the market by the manufacturer "contains any intentionally-added poi~-
sonous or deleterious substance or: ingredient which renders the product harmful and which, in fact, causes hamm,
liability inevitably resulis. In food-products liability cases, the principle of res ipsa loquitur is frequently
resorted to to impose liability on:the food manufacturer irrespective of proof of negligence. The principles in-
volved in the situation where & particular product is unsafe by reason of the presence of foreign matter rather than
matter which is a part of the formila of the finished product are discussed p. 16 infra.

The formula of some praduhtﬁ may be safe For most uses or when used by the majority of the public and yet unsafe
for certain uses or when wsed by person with certain allergies. There are few decisive decisions on the mitigating
effect which the allergy of a plaintiff may have on the liability of the manufacturer. The courts tend to speak of
"foreseeability" and hold the manufactuzer liable in such cases where the particular allergy involved is one fre-
quently encountered.

(a) Cases holding manufacturer liable for harm caused by the presence of harmful substances in the fo

his product: :

(1) Bloéd Balm Co. v Cooper, 10 S.E. 118 (Ga., 1889) (drug containing iodide of potash; gquantity recom-
mended for uyse dangerous)

(2) Armstrong Packing Co. v Clem, 151 S.W. 576 (Tex., 1912) (soap containing poisonous substance improper-
ly neutralized)

(3) Patterson v Orangeburg Fertilizer Co., 108 S.E. 401 ($.C., 1921) (excessive borax in fertilzzer)

(4) cahill v Inecto, Inc., 203 N.Y.S. 1 (1924) (hair dye containing poisonous ingredient)

(5) Hxusha v Parke, Davis & Co., 6 F. (2d) 536 (Mo., 1925) (mineral oil in drug preparation)

(6) Kollierg v Sherwin-Williame Co., 269 Pac. 975 (Cal., 1928) (excessive oll in insecticide)

(7) Bundy v Ey-Teb, 289 N.Y.S. 905 (1935) (ingredient in hair dye)
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(8) Petzold v Roux Laboratories, Inc., 11 N.Y.S. (2d) 565 (1939) (hair dye containing poisonous com-
pound; no actual negligence proved)
(9) Ballard & Ballard Co., v Jones, 21 S. (2d) 327 (Ala., 1945) (excessive calcium arsenate in flour)
(10) Carter v Yardley & Co., 64 N.E. (2d) 693 (Mass., 1946) (poisonous ingredient in perfume)
(b) Cases holding manufactur ot liable wh roduct was not dangerous when put to its intended use:
(1) Cligf ;dc?liformia Spray-Chemical Corp., 257 Pac. 99 (Cal., 1927) (alleged dangerous substance in in-
secticide '
(2) Karr v Inesto, Inc., 160 N.E. 398 (N.Y., 1928) (alleged dangerous substance in skin preparation)
(3) Lenz v Standard Oil Co. of New York, 186 Atl. 329 (N.H., 1936) (ethyl gasoline spilled on arm)
(4) Elizabeth Arden, Inc. v Brown, 107 F. (2d) 938 (Pa., 1939) (2lleged harmful ingredient in toilet
.preparaticn) ;
(5) Kohlman v Jefferson Bettling Co., 192 So. 113 (La., 1939) (caustic soda solution in bottled beverage)
(6) Wise v Hiresta Laboratories, 28 N.Y,5. (2d) 382 (1941) (cosmetic allegedly inherently dangerous)
(?),Sawyﬁﬁ v Pine 01 Sales Co., 159 F. (2d) 855 (La., 1946} (alleged dangerous ingredient in cleansing
agent
(8) Cosper v Kolar, C.C.H. 22, 132 (Ill., 1948) (alleged dangerous ingredient in hair cream)
(9) singer v Oken, 87 N.Y.S. (2d) 686 (N.Y., 1949) {phenol in calomine loticn; question of allergy)
(10) Hriggs v MNational Industries, 207 P. (2d) 110 (Cal., 1949) (chemical toxic in cold wave preparation)
(11) J. %» Watkine Co. v Raymond, 184 Fo (2d) 925 (Minn., 1950) (alleged poisonous chemical in hair sham-
pag)
(12) Tussany v U.S. Standard Products Co., 243 S.W. (2d) 207 (Tex., 1951) (alleged impurity in drug)
See also, Bennett v Pilot Products Co., 235 P. (2d) 525 (Utah, 1951) (alleged dangerous ingredients in
‘ permanent wave solution; distributor involved)
(c) Generaj Referencess:
(1) Jemts and Encyelopediae: :
{1) Restatement, Torts, sec. 397
(2) Ledal, Periodicals:
(1) Peairs, The God in the Machine, 29 B.U.L. Rev. 37 (1949) (criticizing Carter v Yardley, supra)
(3) Annotations:

(i) 121 A.L.R. 464 - "Seller's or manufacturer's liability for injuries as affected by peculiar
or unusual susceptibility of buyer or user to injury from dye or other ingredient in article
sold.™ :

8. A manufacturer may bei negligent in failing! to take proper precautions against the contamination or adulteration
P his product with foreign substances which will make the product unsafe for its intended use.

Comment: The manufacturer has a duty to exercise reasonable care during the processing and manufacturing of his
‘oducts to prevent unintended contamination or adulteration. The methods employed in the manufacturing process,
ie conditions under which a product is manufactgred and contained, and the adequacy of inspections during the manu-
cturing process and pripr %o distribution, are all relevant considerations upon the manufacturers' discharge of
is duty, once harm has beeén gaused by reason of a contaminated or adulterated product. In food-products liability
ses, res ipsa loquitur fs frequently relied upon to establish a cause of action in this type of claim. ;

The manufacturer has a:vélid defense in cases where the foreign substance was not in the product when the product
ft the hands of the menifécturer and the contamination or adulteration occurred in the line of distribution, or
ere the product was adulitéiated despite reasonable precautions and inspections on the part of the manufacturer,

' where the adulterant o ¢onhtaminant did not render the product dangerous for its intended use.

{a) ggggg_nglgiggumﬂggﬁﬁgggggg 1iable fo caused by the presence of harmful foreign matter in his product:
(1) Pine)Grav&»Fﬁmltxy»Farm v Newtown By-Products Mfg., Co., 162 N.E. 84 (N.Y., 1928) (wire in poultry
feed

(2) David v McKesson & Robbins, Inc., 300 N.Y.S. 635 {1937) (sodium fluoride in bicarbonate of soda;
memo. opinion)

(3) Gordy v Pan American Petroleum Corp., 193 So. 29 {Miss., 1940) (contaminated kerosene)

(4) Commissioners of State Insurance Fund v City Chemical Corporation, 48 N.E. (2d) 262 (N.Y., 1943) (con~-
taminated ‘pyruvic acid) )

() Tingey v E. F. Houghton & Co., 179 P. (2d) 807 (Cal., 1947) (liquid heat quench contaminated with
forelgn substance)

(6) Chapman v Desp Rock OLl Corp., 77 N.E. (2d) 883 (Ill., 1948) (contaminated kerosene)

. (7) sinclair Refinirg Co. v Piles, 221 S.W. (2d) 12 (Ark., 1949) (contaminated kerosene)

(b) Cases holding marufecturs ia ) od dangerous when put to its intended use:
(1) Schfranek v Benjamin Moore & Co., 54 F. {2d) 76 (N.Y., 1931) (glass in wallpaper powder)

(c) Cases halding mai i wh seeable:

X : a wa
(@ (1) Hasky Armotr & Coo, 121 N.W. 157 (Wis., 1909) (needle embedded in soap)
& 14y
{No pertinent ces) ‘

9. A_manufacturex who undertakes to package his product may be negligent in packing the contents in the container
2 manner which is likelv to cause an explosion when the container is o unpacked.
Comment: The mahdﬁaatmqm “who: packages, bottles, or otherwise contains his product in a closed container has the
)y to exercise reﬂaéﬂablﬁ aure tn the packaging process to the end that the contents will not explode when the con-
ner is opened ox-ﬁmma¢ﬁﬂ@}“ der the normal conditions accompanying its use. This principle applies to defects in
sure where an expliosidn urs solely because of forces generated within the sealed container. It arises most
quently in the came uf chemical products where! the slack in the container is insufficient. In numerous cases,
ncipally involving bpttled beverages, the courts have applied the doctrine of res ipsa loquitur in holding the
xufa?tgrer l:l.al?:;l@..:,a _ ‘ .

a) Cases holding wanufacturer llable for harm resuliing from improper packaging:
(1) Hallenbeck v S. Wander & Sons Chemical Co., 189 N.Y.S. 334 (N.Y., 1921) (explosion of can containing

chlopinated lime)
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(2) W. T. Rawleigh Co. v Shoultz, 56 F. (2d) 148 (Pal, 1932) (explosion of disinfectant caused by failure
to exclude pent~up gas in bottle)

(3) Alston v J. L. Prescott Co., 76 A. (2d) 686 (N.J., 1950) (sudden expulsion of sodium hypochlorite from
bottle; res ipsa loquitur applied)

See, Mahoney v Shaker Square Beverages, 102 N.E. (2d) 281 (Ohio, 1951) (ekplosion of bottle of alejretailer

involved)
(b) Cases holding mapufacturer not le where osion was not caused by improper packa in
(1) Kusick V)Ihorndlke & Hix, Inc., 112 N.E. 1025 (Mass., 1916) (explosion of can contalnlng lime; vendor
involved

(2) Kramer v R. M. Hollingshead Corp.; 75 A. {2d) 861 (N.J., 1950) (explosion of solvent ocutside of con—
tainer; res ipsa lequitur not applicable)
{¢) General Refervencee:
(1) I.Mmﬁggxwm@ﬁ— (None)
(2) odi

&2ls -~ (Hone)

13

(3) & mﬂ.lzﬁiiéﬁi%
} 4 de «Re 1094 « ”Llability for injuries by breaking or bursting of container in which goods are
so o7

ckage his prod may be negligent in using a defective container which

1 cause harm ﬂhEQ i; is hand }gg

omment: The menufacturer who supplies his product in a closed container has the duty to exercise reasonable care
that the container is-not in a defective condition rendering it-unsafe for handling in the course of distribution or
incidental to the use ‘of the product itself. In the discharge of this duty, the manufacturer may be required to in-
spect or test containmers which may he supplied by others. It will be noted that this principle is confined to the
situation where harm results from the state of the container and not from a chemical reaction within the product

itgeif.

(a) ases holging manufacturer liabls gor harm resulting from defective containers:

Coakl§y v Prentiss-Wabers Stove Co., 195 N.W. 388 (Wls., 1923) (defective construction of gasoline
tove
(2) smith v Pearless Glass Co., 181 N.E. 576 (N.Y., 1932) (defective bottle)
(3) Gulf Refining Co. v Williams, 185 So. 234 (Mass., 1938) (defective drum containing gasoline; distribu~
tor involved)
(4) Whit§ v General Chemical Co., 135 S.W. (2d) 345 (Mo., 1940) (defective plug in bung hole of drum of
acid
(5) Saganawich v Hachiklan, 35 A. (2d) 343 (Pa., 1944) (defective bung in drum containing gasoline)
(b) Cases holding manufacturer not liable:
(1) Maresi v J. W. Robinson Co., 238 P. (2d) 78 (Cal., 1951) (design of insecticide sprayer)
(c) Genersl References:
(1) I=xts and Encyclopediae - (None)
(2) ngalﬂEﬁzigéis_lh - (Nene)

(3) Anfotations
{1} 55 A.L.R. 194 ~ "Duty of seller of explosives to guard against improper condition of containers."

B. Liability of Vendors other than Manufacturers for Neqgligence
(Distributors olesalers S ai alers

a. General Basis of [iability

1. A vendor is not an insurer of the ety of the produc ic sells and is subject to Jiabili
actions only where he has failed to exercise reasonable care in its sale.

Comment: The tort liability of the vendor of chemical products is based on the same principles of law as the li-
ablility of the vendor of less hazardous products. Liability depends upon the absence of due care on the part of the
vendor in the selling of his products. As in the case of the manufacturer, the degree of care required of the vendor
is that of the hypothetlcal "reasonable man" under the circumstances. The principle of absolute liability has not
as yet been invoked against the vendar of chemical products.

There are essential differences in the principles governing the liability of the manufacturer and the liability
of the vendor who is not a manufacturer which should be noted. It has been noted in Section A, p. 12 that the
manufacturer may be held negligent where he knows or should know that his product is or is likely to be dangerous
for the use for which it is supplied, and has no reason to believe that those for whose use the product is gupplied
will realize 1ts dangerous conditlon, and yet fails to exercise reasonable care to inform them of its dangerous con~
dition or of the facts which make it likely to be so. Since the manufacturer is responsible for the preparation of
his preduct, he should know the character of fhe product and the nature of its ingredients., Therefore, he has the
duty to test his product before selling it to!ascertain its properties 1f, in fact, he does not know them. On the
other hand, the vendor of a product manufactured by a third party is responaible only for ham which is caused by
a danger 1n the product of which he knew or frcm facts available to him had reason to know. The fact that the danger
could have been discovered by the vendor or that a reasonable vendor would have discovered it is not in itself enough
to impose liability. The distinction becomes |important where the product involved is sold by the manufacturer to a
vender in a sealed container and the latter resells it in the same form to a purchaser. In such a case, the vendor
is generally responsible. enly for patent defeéts in the product whereas the manufacturer may be responsible for la~
tent defects as well. :

(a) Gases asserting the general rule:
(1) Brown v Marshall, 11 N.W. 392 (Mich., 1882) (mere sale of a wrong drug does not establish prima facie

case)
(2) spry v Kiser, 102 S.E. 708 (N.C., 1920} {druggist not liable for death of child caused by sale of ran-

cld sweet oil to child's parents, unless sale was negligent)
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(3) Henderson v National Drug Co., 23 A. (2d) 743 (Pa., 1942) (sale of drug followed by injury does not

establish negligence)

(4) Commissioners of the State Insurance Fund v City Chemical Corporation, 48 N.E. (2d) 262 (N.Y., 1943)

(dealer who vends a dangercus drug is not liable without proof of negligence)

(8) Parker v State, 105 N.Y.S. (2d) 735 (1951) (municipality which distributes-infected blood plasma not

liable without proof of negligehce)
(b) Cases asserting the rule of strict liability:

(1) Luthringer v Moore, 190 P. (2d) 1 (Cal.; 1948) (pest-control operator; vendor not involved)
Se

{2} Chzpman Chemical Co. v Taylor, 222
facturer)
(¢) General Refevences:
Refer to material clied in Section A. p. 8.

bs Extent of Responsibility

2. A vendor whe has falled to exercis i i

W. (2d) 820 (Ark., 1949) (herbicide distributor liable as manu-

bi itol Jiabili T
he person or property of any person who may be expected to use the product

Comnent: The ambit of the vendor's responsibility to remote parties who may be harmed from the use of the product

sold is coextensive with that of the manufacturer. The principles discussed in Section A. p. 9 are equally

applicable here. Thus, a wholesaler, jobber or retail dealer may not only be subject to liability to immediate pur-

chasers in the course of distribution, but also may be subject to liability to remote users, purchasers, their em-

ployees and members of the family.
B [

(a) Cases helding vendor llable fo

or property dal [s) arties:

-b 3
(1) Norton v Sewall, 106 Mass. 143 {1870) {druggist liable for perscnal injury to employee of purchaser)
(2) Cunningham v C. R. Pease House Furnishing Co., 69 Atl. 120 (N.H., 1908) (dealer liable for personal

injury to member of purchaser‘s family)

(3) Stone v Sinclair Refining Co., 196 N.W. 339 (Mich., 1923) (distributor liable for personal injury to

purchaser from retailer)

(4) Gordy v Pan Americ¢an Petroleum Corp,, 193 So. 29 (Miss., 1940) (distributor liable as manufacturer for

personal injury to purchaser from retailer)

(5) Commissioners of the State Insurance Fund v City Chemical Corporation, 48 N.E. (2d) 262 (N.Y., 1943)

(distributor liable as manufactuzer for personal injury to employee of purchaser)
(6) Saganowich v Hachikian, 35 A. (2
employee of purchaser) :

} 343 (Pa., 1944} (chemical supplier liable for personal injury to

(7) Green v Equitable Powder Mfg. Cosy 94 F. Supp. 126 (Ark., 1950) (dealer-menufacturer liable for per-

sonal injury to employee of purchaser)

(8) MoAleavy v Lowe, 49 M.W. (2d) 487 (Wis. , 1951) (distributor liable for property damage to purchaser

from retailer)

(9) Gall v Upion Ice Co., 239 P. (2d) 48 (Cal., 1951) (distributor liable for personal injury to bystander

on premises of purchaser) ;
(b) Cases holdiny wendnr not liable to remote parties:
No cases) s
{¢) Genepal References:
(1) Zexts and Encyclopediae:
(1) Presser, Torts, sec. 83 (1941)
(14} Restatement, Torts secs. 399, 401
(2) Lesal Perlodicals: .
(1) Feezer, Tort Liability of Manufacturers and Vendors, 10 Minn. L. Rev. 1 {1925)
(1%) Eldridge, Vendor's Tort Liability, 89 U. Pa. L. Rev. 306 (1941)
(111} Motess (1933) 18 Minn. L. Rev. 91; (1938) 22 Minn. L. Rev. 743.
(3) Apnetatigns: (None)

(- ia s aM

3. A ; Wiy u s i i manufacturer.

vendor whe puts out a product as }
Comment: The duty of the vendor is frequently different from the duty of the manufacturer. However, where the
endor undertakes by oral representations, label representations, or advertising to assume the status of the manu-

acturer, he loses his protective cloak and assumes the correlative llability status of a manufacturer.

The vendor

2y assume this status in a variety of ways, such as putting out the product under his own name or affixing to the

coduct his trade name or trade-mark. He may be held to have assumed this status even though the label on the prod-

st describes him as the distributor. Ordinarily, he is not subject to this liability where the labeling of the

roduct clearly and distinctly designates the real manufacturer.
(a) Cases where

e this rule was applied:
(1) willson v Faxon, Willlams & Faxon, 101 N.E. 799 (N.Y., 1913) (oral representations by druggist)

(2) Thornhill v Caxpenter-Morton Co., 108 N.E. 474 (Mass., 1915) (dealer represented as manufacturer on

label of product)

(3) Tiedje v Haney, 239 N.W. 611 (Minn., 1931) (druggist represented as manufacturer on label of harmful

preparation}

(4) Burkhardt v Armour & Co., 161 Atl. 385 (Conn., 1932) (distributor of canned beef prepared by forelgn

subsidiary)

{%) Swift & Co. v Hawkins, 164 So. 231 (Miss., 1935) (distributor of cheese packed in wrapper stamped

with distributor's name and trade name)

(6) Dow Drug Co. v Nieman, 13 N.E. (2d) 130 (Ohio, 1936) (wholesaler marketing cigars as his own)
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(7) Swift & Co. v Blackwell, 84 F. (2d) 130 (Va., 1936) (wholesaler of canned milk liable although label
bore word "distributor")
(8) Slavin v Leggett & Co., 177 Atl. 120 (N.J., 1935), affirmed, 186 Atl. 832 (1936) (distributor of
canned peas bearing corporation's name followed by word "distributor”)
(9) Gordy v Pan American Petroleum Corp., 193 So. 29 (Miss., 1940) (distributor of petroleum product
manufactured by third partv)
(10} Armour & Co. v Leasure, 9 A. (2d) 572 {Md., 1939) (distributor of canned beef prepared by foreign
subsidiary)
(11) Commissicners of the State Insurance Fund v City Chemical Corporation, 48 N.E. (2d) 262 (N.Y., 1943)
(distributor relabeled chemical product as his own)
(12) Poplar v Bourjols, Inc., 69 N,¥.S. (2d) 252 (1947), affirmed 80 N.E. (2d) 334 (N.Y., 1948) (manufac-
turex of cosmetics )
(13) Chapman Chemical Co. v Taylor, 222 S.W. (2d) 820 (Ark., 1949) (oral representations by distributor
of hezbieide)
d

(b) Cases ko ador not tishle as manufacturer:
v Swift & Co., 108°S,E. 909 (Ga., 1921) (distributor of butter designated on label-as dis-

ks and Encvdlopedisey
i} 'Prgsser, Torts, sec. 83 pp. 681-682 (1941)
,(ii% Rpstatenent; Torts sec. 400
(111} Eldridge, Modern Tort Problems, pp. 253-256
o

st (1936) 20 Minn. L. Rev. 831; (1933) 31 Mich. L. Rev. 865
8 - - None

d. articular es of N enc

4. The violation of a statute which is designed to protect the public against the type of harm which has occurred
may be neqligence in itself.

Comment: The principles noted in Section A, p. 1l are equally applicable here. It was noted there that the
violation of certain criminal statuies designed to protect the public, such as economic poisons laws, food and drug
laws, and pharmacy and poisons laws, may constitute negligence per se in civil litigation. The pharmacy and peisons
laws are particularly applicable to vendors other than manufacturers and are frequently applied in tort cases involv-
ing retail druggists. ‘

(a) cases holding vendoy liable for statutory violation:
(1) wohlfahrt v Beckert, 92 N.Y. 490 (1883) (drug not- labeled "poison")
(2) Osborne v McMasters, 41 N.W. 543 (Minn., 1889) (drug not labeled "poison")
(3) Fisher v Golladay, 38 Mo. App. 531 (1889) (sulphuric acid not labeled "poison")
(4) Mossrud v Lee, 157 N.W. 758 (Wis., 1916) (chemical compound not labeled "poison")
: (5) Hendry v Judge & Dolph Drug Co., 245 S.W. 358 {(Mo., 1922) (drug not labeled "poison")
. (6) stone v Sinclair Refining Co,,fl96 N.W. 339 (Mich., 1923) {distributor poured gasoline into green can
for dealer instead of red can as required by law)
(7) Cempbell v Stamper Drug Co., 277 Pac. 770 (Colo., 1929) (sale of drug by druggist without satisfying
himself that purchaser was aware of the polsonous character of the drug and that it was to be used
for legitimate purposes) L
(8) stone v Shaw Supply Co., 36 P, (2d) 606 (Ore., 1934) (sale of poison by druggist to minor)
(9) Trumbaturl v Katz & Besthoff, 198 So. 16 (La., 1934) (sale of poison to idiot)
(10) Marigny v Dejoie, 172 So. 808 (La., 1937) (drug not labeled "poison™)
(11) Manning Mfg. Co. v Hartol Products Corp. 99 F. (2d) 813 (Vt., 1938) (sale of kercsene below statutory
standard )
(12) Mautino v Piercedale Supply Co., 13 A. (2d) 51 (Pa., 1940) (sale of gun cartridge to minor)
(13) Bennet§ Drug Stores v Mosely, 20 S.E. (2d) 208 (Ga., 1942) (sale of carbolic acid to intoxicated
persan .
(14) McAleavy v Lowe, 49 NM.W. (2d) 487 (Wis., 1951) (adulterated livestock feed)
(b) Cases holding vendor not liable where statute was interpreted as inapplicabje:
(1) Stasek v Banner Coffeée Co., 159 N.W. 945 (Wis., 1916) (phosphorus matches not a poisonous drug or
chemical under poilsons statute)
(2) McClaren v G. S, Robins & Co., 162 S.W. (2d) 856 (Mo., 1942) (carbon tetrachloride not a peison under
. polsons statute) 3
(3) Richardson v De Luca, 53 S. (2d) 199 (La., 1951) (benzol not a coal oil or fluid used for illuminating
or burning purposes under statute regulating sale of certain petroleum products)
See, Larrimore v American Natlonal Insurance Co., 89 P. {2d) 340 (Okla., 1939) (statute prohibiting laying-
out of polson in unsafe place did not cover explosion of rat poison)
(c) Cases holdirlg vendor not lisble whepe vi 1o statute n oxima ause of the inju
plained of: .
(1) McKkibbin v F. E. Bax & Co., 113 N.W. 158 (Neb., 1507) (sale by druggist to minor of polson which was
administered to thizd party)
(2) Martin v Johesboro Drug Co., 7 La. App. 262 (1928) (failure to label poison not the cause of child's
consuming it) '
(3) People's Gervice Drug Stores v 3emerville, 158 Atl. 12 (Md., 1932) (no causal connection between
fallure to label and injury)
{(4) Eckerd‘s Ing. v McChee, 86 S.W. (2d) 570 (Tenn., 1935) (causal connection between failure to label
and injury broken by intervening act of plaintiff in attempting suicide)
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(5) Paull v McBride, 263 N.W. 877 (Mich., 1935) (responsxbility for explosion conjectural)
(6) Richman v Follman, 23 N.Y.S. (2d) 917 (1940) affirmed, 36 N.E. (2d) 908 (N.Y., 1941) (no causal con-
i nection between failure to label and injury)
(d) Genezal Re nees:
Refer to material c¢ited in Section A, B. 12.
5. A _vendor may be negligent by failing to givg an appropriate wayning or cagtmg of any danger incident to the
normal use of the product sold which ser would not ordinarily discover he vendor knows or has reason t

know of the danger. .
Comment: It has been noted in Section A, p. 12 that the manufacturer is frequently held liable for failure

to warn the public of latent dangers in the prpducts. which he manufactures. Vendors who are not manufacturers have
generally escaped this particular type of liability by reason of the difference in the legal duty involved. In the

case of the manufacturer, the duty extends to a warning of all danger which the manufacturer actually knows or should

know, Since the manufacturer should know the f;:cmmsz.tmn and - formulation of the productis which he manufactures, in
the ordinazy tasé he is held to have knowledge! of the risks involved in the use of his products. It is his duty to

ascertein unknown facts concerning his produst), by tests or otherwise where a reasonable person would do so. In the
{a & warning of any danger which the vendor actually knows or has rea-
sore to know From the fapts which are appazent ‘e,&@ him. It is not his duty to ascertaln unknown facts about the prod-

case of the ovdinary vendor, the duty -extends

wet which he sells. The {mgortant question is what he astually knows and what would a reasonable persan c¢onclude
from- the knowledge.
{z) Cases I_jm{ding vmdg;; liable for gaim _e_ to warn of dangers in the use of products sold:
él) Flsher v Gelladay, 38 Mo. App. 331 (1889) (druggist failed to label sulphuric acxd)
2} Tugker v Grives, 88 So. 40 (Ala.,, 1920) (druggist failed to label arsenical compound "poison")
(3} Parley v Bdwerd E. Tower & Cg., 171 N.E. 639 (Mass., 1930) (dealer failed to warn of inflammable
nature of combs)
(4) Ft,. Wﬂyn@)Dmg Go. v Flemion, 175 N.E. 670 {Ind., 1931) (dealer failed to warn of inflammable nature
of henzol
(5) Hgsmussen v Benson, 280 -N.W. 89& (Neb., 1938) (seller failed to label poisoned bran "poison")
(6) Tmatc})y v Fo W. Woolworth Co., 1 N.Y.S. (2d) 919 (1938) (memorandum opinion; ground of decision not
clsap
(7) Gall v Union Ige Co., 239 P. {2d} 48 (Cal., 1951) (no label on drum of sulphuric acid)

(b) Cases hﬁ, ing vendor not liable where\ ‘he did not know or have reason to know of danger in the use of prod-

icts sold;
{1) Gibson v Torbezt, 88 N.W. 443 l.Iowa 1901) (druggist did not know of dangerous nature of phosphorus)
(2) Peaslee~Gaulbert Co. v McMath' swAdm Te, 146 S.W. 770 (Ky., 1912) (wholesaler did not know of in-
flampable nptuve of paint dryer)
(3) M%mssm v Noyes Bros. & Cutler, 173 N.W. 566 (4inn., 1919) (wholesaler did not know of poisonous
dgredients in insecticide)
Gl h)v 5. . Kresge Co., 79 F.i (2d) 361 (Mo., 1935) (dealer did not know of inflammable nature of
cagibs
(3) Giyton v S. Ho Kress & Co., 3 S.E. (2d) 295 (s. Co, 1939) (dealer did not have reason to know of in-
flapmable nature of fingernail polish)
(6) BEL w Adler, Ll S.E. (2d) 495 (Ga,, 1940) (dealer did not know of dangerous properties of cosmetic)
(7) Bratz v American Stores Co., 59 A (2d) 138 (Pa., 1948) (dealer did not know of inflammable nature of
gty polish)
gifger v Okén, 87 N.¥.S. (2d) 686 (N.Y., 1949) {druggist did not have reason to know of danger in
calomine lotion contsining phenol)
(9) E@i}}m&% v Pilot Products Co., 235 P, (2d) 525 (Utah, .1951) (dz.stributor of permanent wave solution
id ot know of dangerous hature of any ingredient in product)
{(10) Hij jkad v I. Magnin & Cd., 239 P, (2d) 848 (wash., 1952) (dealer did not know of inflammable nature

0_‘;‘_]‘2@_&]‘@; e r_kiew or ¢ have discov red :

togein v Noyes Bros. & Cutler, 173 N. W. 566 (Minn., 1919) (name “Roach Doom" suggested danger)
8y v Sears, 280 Pac. 56 (Wash., 1929) (properly laheled scdlum fluoride mistaken for salt)

(d) L vendor not llable: inad warning wa imate cause inju n
v Musser, 194 N.W, 672 {Neb., 1923) (no poison label on oil of mirbane used as throat gargle)
(e) C iy viend of _liable where the danger was known by the particular profession using the product:

105 N.Y.S. (2d) 735 (1951) (no label on blood plasma administered by physician)

iy %Bis AolicRe 947 = "Duty of manufacturer or seller to warn of latent dangers incident to article
as & ¢lass, as distinguished from duty with respect to defects in particu].ar article.”

6. A vwmmgmm make claims for h afe oduc which he e be ne ent by faili
-ascertain ! such in fac e

Comment: The venilox may o:r mpy mct have the duty to wam of dangers incident to the use of the products which he
1ls, under the px & noted at p. 17. However, as in the case of the manufacturer, once the vendor assumes

make representatioug as to the safety of a product, he assumes the corollary duty to exercise due care that the
presentations arelizuthful, accurate, and not qisleading. In cases where the manufacturer is involved, label
stements ordinari}jg ganstitute the character of the misrepresentation. In cases where the vendor is involved,

1l misrepresentatitifs are generally in lssue although liability may accrue by indorsement of label claims made by
» manufacturer, bw’ silisertising, or through provisions in written contracts.
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(2) Cases holding vendor liable for neqligent misrepresentation:
(1) Darks v Scudders-Gale Grocer Co., 130 5.W. 430 (Mo., 1910) (oral representation by wholesaler to
dealer of safely of medicinal preparation)
{2) Marsh v Usk Hardware Co., 132 Pac. 241 (Wash., 1913) (oral representation by dealer of manner in
which explosive could be safely used)
(3) Hoar v Rasmuseén, 282 N. W, 652 {(Wis., 1938) (oral representation by druggist of ingredients in drug

compound )
(b) Casgs holding vendor net lisble:
(No cases)

{c) General Refevenses:
(1o pertinent references)

7. A _yendon may be pegligent in selling a dangercus product where a harmless one is requested where a user would
not ordinarily discover the mistake.

Comments This pringiple is genezally invoked in the sale of drugs by retail druggists, although it has appli~
cability to the sales of all.classes of chemical products. The gravamen of this form of negligence is the fact that
the buyer or user of the preduct is misled into the belief that the proeduct supplied is safe for the use for which
the real product would be. It is another facet of the duty to warn of risks which are not apparent or easily dis-
coverable.

The vendor may always show in defense of a claim based on this type of negligence that the mistake was not negli-
gent, as, for example, where the mistake was caused by the prior negligence of the manufacturer in mislabeling the
product. However, it should be'noted that in many cases the courts apply the doctrine of res ipsa loquitur or hold
that real negligence 18 not esseéntial where a dangerous drug is supplied in place of an innccent one.

{a) Cases holding vendor Jiable under this principles:
(1) Thewmas v Winchester, 6 N.Y. 397 (1852) (manufacturing druggist sold extract of belladonna for ex-
tragt -of dandglion)
{2) Norton v Sewall, 106 Mass. 143 (1870) (drugglst sold laudanum for tincture of rhubarb))
(3) Haneford®s Adm'x. v Payne & Co., 74 Ky. 380 (1875) (druggist sold croton oil for linseed oil)
(4) Walton v Beoth, 34 La. Ann. 913 (1882) (druggist sold sulphate of zinc for Epsem salts)
(5) Davig v Guarnieri, 15 N.E. 350 (Ohio, 1887) (druggist sold oil of bitter almonds for oil of sweet
: zlmonds)
(6) smith v Hays, 23 Til. App. 244 *(1887) (druggist sold extract of belladonna for extract of dandelion)
(7) Brusswig v White, 8 S.W. 85 (Tex., 1888} (druggist sold morphine for quinine)
(8) Kennedy v Plank, 97 M.W. 985| (Wis., 1904) (druggist sold copperas instead of Glauber's salt)
(9] Hnoefel w Atkins, 81 N.E. 60% {Ind., 1907) (druggist sold acetanilide for phosphate of soda)
O

(10) Trenhlay v Kimball, 77 Atl. 504 (Me., 1910) {druggist sold corrosive sublimate tablets for chloro-
dyng tablets)

(11) Mozgn. v Dake Drug: Co., 134 N(Y.S. 995 (1912) (druggist sold bichloride of mercury for triple bromide)

(12) Wright v Howe, 150 Pac. 956 (Utah, 1915) (dealer sold boiled linseed oil for raw linseed o0il)

(13) Tucker v.Graves, 88 So. 40 (Ala., 1920) (druggist sold poisonous arsenical compound for paregoric)

(14) BHsistein v Cook, 140 N.E. 765 (Ohio, 1923) (druggist sold citric acid for Epsom salts)

(1%) Curdna Ceal Co. v Sexton, 105 So. 716 (Ala., 1925) (druggist sold tablets containing poison in place

- of galomel tablets) ‘

(16) medel! Deng Go, v Patton, 270 |S.W. 998 (Ky., 1925) (druggist placed wrong label on poisonous medicine)

(17) E1llis v Lindmark, 225 N.W. 395 (Minn., 1929) (druggist sold raw linseed oil for cotton seed oil;

petdller dnd wholesaler joindly liable)

g ﬁlﬁ‘v Stampey Drug Co., 277 Pac. 770 {Colo., 1929) (druggist sold strychnine instead of

e ] )

(19) Besdhk v #atz Drug ‘Co., 127 P. (2d) 506 (Ka., 1942) (druggist sold atropine for eserine)

(20) Phillips v Doyle, 207 P. (2d) 465 (Ka., 1949) (delivery by dealer of kerosene and gasoline mixture
for kerasene)

(21} Grsen v Eguitable Powder Mfg. Co., 94 F. Supp. 126 {Ark., 1950) (dealer-manufacturer sold delayed

askdon caps for irstantaneous caps)
(b) Cas endar nat lisble under this principle:
(1) B ! wshall, 1L M.W. 392 (Mich., 1882) (druggist sold sulphate of zinc for Epsom salts; negli-
garige ndt proved)
" (2) Hay ‘Rose, 42 N.E. 303 (Ind., 1895) (druggist sold Tartaric acid for Rochelle Salts)
(c) Genera 1G85 3 .
(1) Zey Encyc dise:
' hur, "Law of Drug and Druggists" (1935)
(2) Le diczls: ‘
‘ ur, Home Liabilities of the Physician in the Use of Drugs, 17 Rocky Mt. L. Rev. 131 (1943)
(3) tnngiasions.

{4) 31 E.L.R. 13865 44 A.L.R. 1482 -~ "Liability of druggist for injury in consequence of mistake."
(11) 123 A.L.R. 939 - "Mistake as to chemical or product furnished, or misdescription thereof by
lakal or otherwise, as basis for liability for perscnal injury or death resulting from com-
bisztion with other chemical.” : o
il lagent by selling a product which he knows or has reason to know to be unsafe for its in-
tended use. - ; ;

Comment: Section Ay p. 19 sets forth the principle that the manufacturer may have a duty to test and inspect

his product before pleéing it on the market. Conversely, the vendor of a product which ‘is manufactured by another
is not generally r@qﬁi\aﬂ to testiand inspect, and must only exercise the care and competerice of a reasonable vendor
as to dangers or defects which he has an opportunity to discover. Where the product sold is purchased by the veandor
and rescld by him in the manufacturer’'s original package or closed container, the vendor is not generally responsible
for hamm resultim@ifrdm”ﬁwngérs inm the product since he has no duty to open the package or container to inspect the
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contents. Therefore, the vendor is rarely held liable in such cases where the product is dangerous by reason of
poisonous or harmful substances in it whether the substances are part of the formula of the product or are foreign
substances which have entered the product during the course of manufacture. Where the product sold is purchased by
the vendor in bulk or unpackaged form, the vendor is generally not liable for harm attributable to a dangerous for-
mula unless he knew or had reason to know of the risk. However, he may be held liable for selling a product pur-
chased in bulk or unpackaged form containing harmful foreign matter where the adulteration or contamination is
traced to the vendor and where the vendor did not take proper precautions against this.

Section A, p. 16 sets forth the principle that the manufacturer who undsrtakes to package his product may
ke negligent in packing the contents-in the container in a manner which is likely %o cause an explosion when the
container is opened or unpscked. Section A, p, 17 sets forth the principle that the menufacturer who under—

takes to pdckage his product may be negligent in using & defective container which may cause harm when it is handled.

These principles are sgually applisable tou the vendor who is not @ manufecturer but who undertakes to package the
product himself. In the absence of this undertéiking, the vendor is subject to 1igbility only where he knows or has
reason to know that the contents of the ¢ontalner have been so packed or contained as to rénder the product likely
to euplode of where Ghe container'is patently defective. *
(2} Cases holding vendor linhie under this prineciple:
(1) Mewsll w:Reld, 155
gzg Helnemann v Bagfield, 207 S.W. 58 (Avk., 1918) (sale by dealer of flour contaminated with arsenic)
3} Halle ]
for explosion of can contirining chlorihated lime) .
{4) Resmusser v Benson, 280' N.W. 890 (Meb., 1938) (sale by dealer of unpackaged bran contaminated with
arsenic)
(5) Shganowich v Hachikian, 35 A. (2d) 343 (Pa., 1944) (supplier liable who placed chemical liguid in
defegtive container and sold it) :
(b) Cages hg! aenddiorigt Jable uader this principle:
(1) Haébﬁn?ék v -Armour & Co., 121 N.W. 157 (Wis., 1909) (sale by dealer of soap containing embedded
needle; .
(2) Kusiel v Thorndike & Hix, Inc., 112 H.E. 1025 (Mass., 1916) (can of lime packed and sold by dealer)
(3) Barwango v Hinckley Rendering Co., 119 N.E. 746 (Mass., 1918) (sale by dealer of soap containing
enliedded needle) 4
(4) Blanshard v Kronick, 169 N.E. 438 (Mass., 1929) (sale by dealer of feed containing Paris Green;
13ability: in warranty,; however) .
{3) Howaid V)Jacwbs’ Pharmacy Co., 189 S.E. 373 (Ga., 1937) (sale by druggist of deleterious proprietary
medising)
(6) Cundgi¥f v F. W. Woolworth Co., 290 Chio Law Abstract 123 (1938) {sale by dealer of trade-marked
¢ product containing poiscnous substance)
(7) Elizaébeth Arden, Inc. v Brown, 107 F. (2d) 938 (Pa., 1939) (sale by dealer of patent toilet prepara-
tien containing poisonous substarice)
(8) Maxler v
Teehad.

Pedrlman's R.R. Salvage Co., 52 S.E. (2d) 3 (N.C., 1949) (sale by dealer of can of glue)

¢
sger, Torts, sec. 83, p. 681 (1941)

. (11} Restatement, Torts secs. 399-402
(2) Legs rindicalss ~ (None)
(3) Annifasipns: - (Nene)

C. Special Problems in Negligence Cases Involving Vendors in General
a., Damages

* Note: The amount of damages awarded in tort actions for personal injuries or property damage depends upon the
.cts and circumstances in each case, As a general rule, awards are not set aside as excessive unless they do not
ar some reasonable proportion to the injury ori loss sustained by the plaintiff. In determining whether or not
mages allowed in a personal injury case are excessive, the courts consider relevant such facts as the age and
alth of the injured party, his earning power prior and subsequent to injury, any disability left as a result of
2 injury, the amount of money expended for care, and the physical pain suffered. Punitive damages may be allowed
ere the tortfeasor's conduct is malicious or wanton. In cases involving property damage, the measure of damages
usually the difference in market value of the property immediately before and immediately after damage.
The cases which are noted below are illustrative of awards in chemical-products liability cases involving neg~
gence,
(a) Cases where damage awards were not set aside as excessive:
{1) Marsh.v Usk Hardware Co., 132 Pac. 241 (Wash., 1913) ($20,000 for loss of sight)
(2) West Disinfecting Co. v Plummer, 44 App. D.C. 345 (1916) ($2,00¢ for injury to eyes)
(3) Mosszud v Lee, 157 N.W. 758 (Wis., 1916) ($450 for loss of eight cows)
(4) Kolberg v Sherwin-Williams Co., 269 Pac. 975 (Cal., 1928) ($6,100 for damage to orchard and leoss of
large portlon of orange crop) ; -
{5) white v National Bank of Commerce, 278 Pac. 915 (Cal., 1929) ($2,300 for damage to fruit in orchard)
(6) Read Phosphate Co. v Vickers, 11 Tenn. App. 146 (1930} ($4,500 for acid burns) )
(7) Rasmussen v Benson, 280 N.W. 890 (Neb., 1938) ($3,500 for loss of cows, dairy business, mental shock
and death of owner) ) )
(8) sinclair Refining Co. v Henderson, 122 S.W. (2d) 580 (Ark., 1938) ($19,000 in wrongful death action)
(9) Pea;e v Sinclair Refining Co., 104 F. (2d) 183 (N.Y., 1939) ($2,400ifor severe burns and loss of one
gye
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(10) White v General Chemical Co., 136 S.W. (2d) 345 (Mo., 1940) ($1,500 for severe burns)
(11) Orr v Shell 0il Co., 177 S.W. {2d) 608 (Mc., 1943) ($40,000 reduced by remittitur to $20,000 for
skin irritations and chronic nephritis)
(12) Sagariowich v Hachikian, 35 A. {(2d) 343 (Pa., 1944) (512,000 for loss of one eye)
(13) Luthringer v Moore, 190 P (2d) 1 (Cal., 1943) {$10,000 for personal injuries and economic loss)
{14) Alston v J. L, Prescott Co., 76 A. (2d) 686 (N.J., 1950} (51,500 for injury to eye)
(15) Kennedy v Clayton, 227 S.W. {2d) 934 {Ark., 1950} ($4,460.78 for damage to growing cotton)
(16) McKennon v Jones, 244 S.W. (2d) 138 (Ark., 1951) ($1,500 for loss of honey bees and honey)
(17) Gall v Union Ice Co., 239 P. {2d) 48 (Cal., 1951) ($100,000 for personal injury resulting in death)
Seig, Litton v Iravelers Ins. Co., 8B F. Supp. 76 (La., 1950} ($17,500 for personal injuries and loss of
past and future earnings resiliing from chlorine polsoning) ,
Seg also, W. BS Bynum Coopexage Cg. v Coulter, 244 8.W. (2d) 955 {Azk., 1952) (measure of damages for
crop loss)
(b) Cages where damige rewards were reversed on other grounds
(1) B. I, %u%ﬁﬁt de Nemours and Co., v Baridon, 73 F. (2d) 26 (Iowa, 1934) ($7,500 for damage to gladiolus
bulblets,
{(2) J. Ra'wat%ins Co. v Raymond, 184 F. (2d) 925 (Minn., 1950) ($27,000 for loss of hair, eyebrows and
eyeladhes)
(3) Marosi v.J. W. Robinson Co., 238 P. (2d) 78 (Cal., 1951) ($11,721 for personal injuries)
(¢) Cases wheie dimage swards were set aside as excessive:
(1) Standard 0il Co. v Tierney, 17 S.W. 1025 (Ky., 1891) ($25,000 for loss of use of cne arm, permanent
ficial disfigqurement and other injuries)
_(2) N@onan‘w~?reat Atlantic & Pacific Teéa Co., 13% Atl. 822 (N.J., 1927) ($5,000 for nose injury reduced
to 53,500,
(3) Grinnéll v Carbide & Carbon Chemicals Corp., 276 N.W. 535 (Mich., 1937) (total verdict of $148,500
for myltiple personal injuries and deaths reduced te $101,500)
(4) Mundife w Sarlin, 81 P. (2d) 903 (Cal., 1938) (verdict of $20,000 for extensive burns reduced to
$10,000)

atlodicals:

8]
‘Ei)“Haﬁér, Fundamental Principles of The Law of Damages in Medico-Legal Cases, 19 Tenn. L. Rev.
85 (1946) .
(11) Devélopments in the Law-Damages - 1935-1947, 61 Harv. L. Rev. 113 (1947)
(3) Anng atlions:
£) 14 ALLR. (2d) 550 - “"Inadequacy of damages for personal injuries resulting in death of

infarnt,”

(ii) 1& 4.L.R. (2d) 393 ~ "Adequacy of damages in action by person injured for personal injuries
tiot resulting in death.” .

(ii1) 17 A.L.R. (2d) B72 - "Adequacy of damages for personal injuries resulting in death of adult.”

-b. Contributory Negligence

Note: The two most common affirmative defenses in negligence actions are assumption of risk and contributory
negligence. In most jurisdictions, either defense completely bars a plaintiff from recovery, although there are a
few jurisdictions having "comparative negligence" statutes which authorize the allocation of damages according to
the degree of fault of the parties. The defense of assumption of a risk rests upon the plaintiff's consent to re-
lieve the defendant of a legal duty toward him; and to take his chances of harm from a particular risk. The con-
sent may be found from either express agreemeént or by implication from the conduct of the parties. The defense of
contributory negligence is premised upon negligent conduct of the plaintiff which contributes as a legal cause to
his damage. Frequently, the two defenses overlap. In chemical-products liability cases, contributory negligence
is more frequently encountered than assumption of the risk. The cases which are listed below involve contributory
negligence. )

A question which is likely to arise in chemical-products liability cases is the effect of contributory negligence
upon liability based on the violation of a statute. Unless the statute is intended to protect particular classes of
persons against their own recognized inability to protect themselves, contributory negligence is generally regarded

as a valid defense.

(a) Cases where contributory neqligence was found:
(1) Hackett v Pratt, 52 Ill, App. 2346 (1893) (action against druggist for sale of poison barred where

injured party pointed out wrapped bottle of poison as his own)

(2) Ankenbrandt v Joachim, 173 Ill. App. 158 (1912) (user negligent in using drug although not labeled
with caution)

(3) Huckleberry v Missouri Pac. Ry. Co., 26 S.W. (2d) 980 (Mo., 1930) (violation of ICC regulations for
transportation of explosives, negligence per se but subject to defense of contributory negligence)

(4) Eckerd's Inc. v McGhee, 86 S.W. (2d) 570 (Tenn., 1935) (attempted suicide by minor in taking drug)

(5) - Gaw v Lake Erie Chemical Co., 11 N.E. {2d) 982 (Ill., 1937) (negligent handling of tear gas fountain
pen gun) . : .

(6) Parton w Phillips Petroleum Co., 107 S.W. (2d) 167 (Mo., 1937) (pouring kerosene on newly kindled
fire, held negligence as a matter of law)

(7) Ellis v Orkin Exterminating Co., 143 S.W. (2d) 108 (Tenn., 1939) (trespasser sustained injury)

(8) Sinclair Refining Co. v Tompkins, 117 F. (2d) 596 (Miss., 1941) (pouring kerosene mixture into cook-

stove, held negligence as a matter of law) -
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(9) Harder v Maloney, 26 N.W. (2d) 830 (Wis., 1947) (injury sustained while attempting a criminal act)
(10) Dart v Pure Oil Co., 27 N.W. (2d) 555 (Minn., 1947) (pouring kerosene on warm stove could bar re—
covery although defendant violated statute)
(11) Richardson v Dé Luca, 53 5. (2d) 199 (La., 1951} (use of benzol near heat despite warning)
(b) Cases where contributory neglisence was not found: '
(1) Gately v Taylor, 97 N.E. 619 (Mass., 1912} (using stove polish on heated stove not negligence as a
matter of law)
(2) Ammstrong Packing Co. v Clem, 151 S.W. 576 (Tex., 1912) (failure to test soap before using it not
negligence)
(3) gngsrud g Lee, 157 N.W. 798 (Wis., 1916) (negligence in using "Quack Grass Destroyer" a question
or jury :
(4) Hendry v Judge & Dolph Drug Co., 245 S.W. 358 (Mo., 1922) (failure to examine label on box of drugs
not negligence)
(5) Campbell v Stamper Drug Co., 277 Pac. 770 (Colo., 1929) (failure to determine whether bottle con—
taingd stryshnine or quinine not negligence as a matter of law). :
(6) Head)?husphate Co. v Vickers, 11 Tenn. App. 146 {1930) (inexperienced handler of drum of sulphuric
acid . :
(7) Mexigny v Dejoie, 172 So. 808 (La., 1937) (failure to observe word "poison” and skull and cross-
bones on small pills) v
(8) Peasé v Sinclair Refining Co., 104 F. (2d) 183 (N.Y., 1939) (failure to test chemical before using
it mot negligence as a matter of law)
(9) Bennett Drug Stozes v Mosely, 20 S.E. (2d) 208 (Ga., 1942) (poison sold to intoxicated person,
plaintiff held negligent but recovery allowed under last clear chance doctrine)
(19) Maize v Atlantic Refining Co., 41 A {2d) 850 (Pa., 1945) (failure to heed warning on label, held
question for the jury)
(¢) Genersl References:
(1) ZTezts and Eficvclopediae:
(1) Prossér, Torts, sec. 52 (1941)
{i1) Cooley, Torts, secs. 484-489 (1932)
(i34) Restatement, Torts, sec. 463
(iv) 38 Am. Jur., Megligence, secs. 174-233
(2) Ledal Petiodicals: X
{3} Bohlen, Contributory Negligence, 21 Harv. L. Rev. 233 (1908)
(i) Green, Contributory Negligence and Proximate Cause, 6 N.C.L. Rev. 3 (1927)
(4i%) Padway, Comparative Negligence, 16 Marg. L. Rev. 3 (1931)
(iv}) Mole mnd Wilson, A Study of Comparative Negligence, 17 Cornell L.Q. 333, 604 (1932)
(v) Campbiell, Wisconsin's Comparative Negligence Law, 7 Wis. L. Rev. 222 (1932)
{(vi}) Lowndes, Contributory Negligence, 22 Geo. L.J. 674 (1934)
(wii) wémﬁ??, Dirogaticn of the Common Law Rule of Contributory Negligence, 7 Rocky Mt. L. Rev.
161 (1935 ;
(viii) wildermsn, Contributory Negligence of Infants, 10 Ind. L.J. 427 (1935)
{ix) Grego®y, Loss Distribution by Comparative Negligence, 21 Minn. L.Rev. 1 (1936)
(x} Jemés, Last Clear Chance: A Transitional Doctrine, 47 Yale L.J. 704 (1938)
(xi) ers@&r Contributory Negligence as Defense to Violation of Statute, 32 Minn. L. Rev. 1035
(1948 Ediscussing Dart v!Pure Oil Co., supra)
(3) Annptations: .
{1} B0 A.L.R. 1462 - "Poison in article not intended to be eaten or tasted, liability for injury
or dedth in swallowing.” .
(i1) 151 AsL.H. 1261 - "Petroleum products, contributory negligence in respect of delivery of,
resulting in ewplosion." @

(iii) 171 A.L.H. 894; 10 A.L.R. (2d) 853 - "Contributory negligence as a defense to cause of action -

based ‘upon violation of statute relating to explosives or volatile oils.”

¢c.  Intervening Negligence

Note: Frequently, the manufacturer or other vendor defends a damage suit in product liability cases with the
ontention that some one else in the line of distribution of his products was hegligent and that this subsequent
egligence was the proximate cause of the injury complained of and therefore operated to relieve the manufacturer
v other vendor of responsibility. However, in the absence of willful negligence, the courts generally hold that
1tervening negligence is a foreseeable risk and therefore does not relieve the first negligent party of liability.
ne manufacturer and subsequent tortfeasor are generally jointly liable in such a case., The problem most frequently
rises in chemical-products liability cases where the retailer has actual knowledge or imputed knowledge of the
rior negligence of the distributor or manufacturer.

* (a) Cases holding intervening negligence no defense:

(1) Burk v Creamery Package Mfg. Co., 102 N.W. 793 (Iowa, 1905) (purchaser carelessly left unlabeled
sulphuric acid unguarded, supplier held iiable)

(2) Moehlenbrock v Parke, Davis & Co., 169 N.W. 541 (Minn., 1918) (negligence in selling impure ether
not relieved by subsequent negligence of physician in administering it)

(3) Kentucky Independent Oil Co. v Schnitzler, 271 S.W. 570 {Ky., 1925) (explosion of gasoline and
kerosene mixture; manufacturer liable although retailer was also negligent)

(4) Ellis v Lindmark, 225 N.¥W. 395 (Minn., 1929) (wholesaler and retailer jointly liable for sale of
dangerous drug)

(5) Farley v Edward E. Tower & Co., 171 N.E. 639 (Mass., 1930) (manufacturer and dealer jointly liable
for failure to warn of inflammable nature of combs) ’
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(6) American 0il Co. v Nicholas, 157 S.E. 754 (Va., 1931) (negligence of wholesale distributor in
selling gasoline and kerosene mixture as kerosene not relieved by subsequent nsgligence of retailer)
(7) Frazier v Ayres, 20 S. (2d) 754 (La., 1945) (jobber selling kercsene liable although retailer also
negligent) ' - .
(8) Gall v Union Ice Co., 239 P. (2d) 48 (Cal., 1951) (negligence of manufacturer and distributor not
relieved by negligense of 'buyer) .
(b) Casss where intervening neqligence was a defense:
(1) Catlin v Union 0il Co., 16l Pac. 29 (Cal., 1916) (dealer sold gasoline and kerosene mixture as kero—
sene after notice by manufacturer of mistake; held, resale was culpable and relieved manufacturer)
(2) walten v Sherwin-Williams Cos, 191 F. (2d) 277 (Ark., 1951) (dicta that nsgligence of farmers or
airplaine pilot in application of herbicide would afford a complete defense to manufacturer of the
herhicide)
(c) General Referencas:
(1) Iexts and Encyclopedize:
; (i) Prosser, Torts, sec. 49 (1941)
(i) 8% €.J.5., Explosives, p. 235 sec. & subsec. d.
(111} 22 Am. Jur. 195, Explosions and Explosives, sec. 71
Legal Pariodicals: - (None)

(i) 164 A.L.R. 371 = "Intervening purchaser's knowledge of defects in or danger of article, or
failure to'inspect therefor, as affecting liability of manufacturer or dealer for personal
injury or property damage to subsequent purchaser or other third person.”

d. Allergies

Refer to Section 3, p. 33 "Allergies (Negligence and Warranty Actions)" where the annotation combines negli-
gence and warranty cases involving the subject of the allergic plaintiff.

e. Disclaimers of Liability for Nealigence

Note: The general rule is that a manufacturer or other vendor may effectively disclaim by contract or by label-
ing liability arising from the use of a product which he manufactures or sells where it appears that the temms of
the disclaimer were brought home to the plaintiff and that the express terms of the disclaimer cover and apply to
the particular negligence involved. However, the gensral rule rarely results in absclving responsibility where
dangerous products are concerned. Courts either hold that, as a matter of public policy, a disclaimer of liability
arising from harm caused by the ude of dangerous products is void and inoperative or hold that, as a matter of con-
struction, the risk created and the hamm resulting do not fall within the scope of the terms of the disclaimer.
Disclaimers are generally more effective in claims based on breach of warranty, however.

It may be noted that where disclaimers are employed by labeling or otherwise and brought home to the complaining
party, the latter would ordinarily be apprised of the risk and barred from recovery under the doctrine of assump-
tion of .risk. However, this aspect has not been fully developed in chemical-products liability cases.

(a) Cases holding a disclaimer effective:
(1) Charles Lachman Co. v Hercules Powder Co., 79 F. Supp. 206 (Pa., 1948) ("....Buyer assumes all risk
and liability whatsoever resulting from the use of such materials...")
(2) Gibson v California Spray-Chemical Corp., 188 P. (2d) 316 (Wash., 1948) (disclaimer effective as to
warranty; not clear as to effect on negligence)
See also, Fairbanks, Morse & Co. v Consolidated Fisheries Co., 190 F. {2d) 817 (Del., 1951) (disclaimer
effeciive as to negligence; not effective as to warranty due to conflict with express warranty)
(b) Cases holding disclaimer ineffective:
(1) E. I. DuPont de Nemours & Co., v Baridon, 73 F. (2d) 26 (Iowa, 1934) (disclaimer effective as to
warranty but not as to negligence)
(2) See, Ebers v General Chemical Co., 17 N.W. (2d) 176 (Mich., 1945) (express representation super—
seded disclaimer of warranty)
(3) Gall v Union Ice Co., 239 P. (2d) 48 (Cal., 1951) (disclaimer in contract between buyer and seller
) ineffective as to third parties)
{c) General References:
(1) Iexts and Encveclopediae:
(1) Prosser, Torts, sec. 51, pp. 380-385 (1941)
(i1) General Digest, Contracts, key no. 114,
(2) Lecal periodicals: - (None)

(3) Apnotations: ~ (None)

v

f. Res Ipsa Loquitur

Note: A manufacturer or other vendor may be held liable for harm resulting from the use of a product supplied
without actual proof of negligence where the doctrine of res ipsa loquitur is applicable. This doctrine is usually
applicable where (1) the accident which has occurred is of the type which is usually caused by someone's negligence,
(2) the instrumentality causing the accident was within the exclusive control of the defendant, and (3) the possi- )
bility of contributory negligence on the part of the plaintiff is eliminated. There have been few claims in -
chemical~products liability cases which have been brought under the theory of res ipsa loquitur. The principle
does find common application in cases involving explosion of bottles of carbonated beverages and contaminated food
in sealed containers.

Procedurally, the doctrine when it is applied may operate in two ways, depending on the law of the particular
jurisdiction involved. Under the majority view, res ipsa loquitur is but a form of circumstantial evidence which
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establishes a prima facie case for the plaintiff invoking it. The doctrine operates to avoid a directed verdict
for defendant at the conclusion of plaintiff's proof, but does not operate to compel the introduction of rebutting
evidence by the defendant at the risk of a directed verdict for plaintiff. Under the minority view, however, res
ipsa loquitur is given the effect of a presumption of law which compels the defendant to rebut the inference of
negligence established by res ipsa loquitur or suffer an adverse judgment as a matter of law. Under either theory,
the quantum of evidence required to rebut the inference of res ipsa loquitur varies with the factual circumstances
of each case. Evidence by the deferidant showing that the case is not one in which the doctrine is applicable may
result in a verdict directed for the defendant) since the inference of negligence has been rebutted. Howaver, evi~-
dence admitting the applicability of the docltrine but tending to establish due care on the part of the defendant,
usually frames a proper guestion of negligence faor the jury.
(a) Cases jnvoking the rile of res ipsa witurs: . e
(1) Bdelstein v'Cook, 140 N.E, 765 [Chio, 1923) (sale of wrong drug)
{2) Hertzler v Mamshun, 200 H.W, 15% (Mich., 1924) (flour contaminated with arsenate of lead)
(3) alston'v J. L. Prescott Co., 76 A. (2d) 686 (N.J., 1950) (explosion of bottle of laundry fluid)
See .also, Litten v Travelers Ins. Cg., 88 F. Supp. 76 (La., 1950) (escaping chlorine; non-product lia-
bility cass)
(b) Cases holding the rule inspolicable: -
{1 ‘

b
*

) Rusick v Thorndike & Hix, Inc., 112 N.E. 1025 (Mass., 1916) (explosion of can of lime could have

eoturred without fault of defendant packer who was not the manufacturer) .
(2) Blénchapd v Kronick, 169 N.E. 438 (Mass., 1929) (feed containing Paris Green)
(3) sieracinski v E. 1. DuPont de Nemcurs and Co., 25 F. Supp. 706 (Pa., 1938) {explosion of dynamite
cap) :
{4) Henderson v Netiomal Drug Co., 23 A. {2d) 743 (Pa., 1942) (injection of drug)
(5) Krvamer v R. M. Hollingshead Corp., 75 A. (2d) 861 (N.J., 1950) (solvent exploded outside of con-
tainer) ‘
(6) Tugedny v U.S. Standard Products: Co., 243 S.W. {2d) 207 (Tex., 1951) {self-injection of drug)
(c) General Referénges: ¢
(1} Ipxte and Encvelopediae:

(1) Prosser, Torts, secs. 43~44 (1941)
{i1) & Wignore on Evidence, sec. 2509 (1923)
{1i1) 38 Am, Jur., Negligence, secs. 295-311
(2) Legal: Periedicals:
(i) Bohlen, The Effect of Rebuttable Presumptions of Law upen the Burden of Proof, 68 U. Pa.,
L. Rev. 307 (1920) : :
(ii) McCormick, Charges on Presumptions and Burden of Proof, 5 N.C.L. Rev. 291 (1927) e
{ii1) Heckel & Harper, Effect of the Doctrine of Res Ipsa Loquitur, 22 Ill. L. Rev. 724 (1928)
(ivg Miles; Pleading Res Ipsa Loquitur, 7 N.Y.U. L.Q. Rev. 415 {1930)
{v) Motgan,; Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906 (1931)
{(vi) Curpetiter, The Doctrine of Res Ipsa Loquitur, 1 U. Chi. L. Rev. 519 (1934) i
(vii) Hosenthal, The Procedural Effects of Res Ipsa Loguitur in New York, 22 Cornell L.Q. 39 {1936)
(viii} Prosser, The Procedural Effect of Res Ipsa Loquitur, 20 Minn. L. Rev. 241 (1936)
{ix) Cazpenter, The Doctrine ofl Res Ipsa Loguitur in California, 10 So. Cal. L. Rev. 166 (1937)
{x} Jeanblanc, Manufacturers' Liability to Persons Cther Than Their Immediate Vendors, 24 Va. L. L 4
Rev. 134 (1937)
(xi) MeBaine, Presumptions; Are They Evidence?, 26 Cal. L. Rev. 519 (1938)
(xii) Brosser, Res Ipsa Loquitur in California, 37 Cal. L. Rev. 183 (1949)
{xiii} Seavey, Res Ipsa Loquitur: Tabula in Naufragio, 63 Harv. L. Rev. 643 (1950)
(3) Anngtations:
(i) 5 A.L.R. 593 -~ "Applicability of ‘'res ipsa loquitur' to expleosion of gases or chemicals"
(i1} 167 A.L.R. 658 - “Res Ipsa Loguitur' as a presumption or a mere permissible inference."

(iii) 4 A,L.R. (2d) 466 - "Res ipsa loquitur as applied to bursting of bottled beverages, food L
containers, etc.” :
g. Miscellaneous Points of Evidence

Note: The general rules of evidence are applicable in negligence actions involving chemical products. The
cisions cited below are illustrative.
1. The custom of other manufacturers similarly situated is admissible to show due care on the part of a de-
ndant manufacturer, although courts differ as to the weight which should be attached to this.
(2) Leading cases in accord with this rule:
(1) Collins Baking Co. v Savage, 150 So. 336 (Ala., 1933)
(2) McClaren v G. S. Robins & Co., 162 S.W. (2d) 856 (Mo., 1942) :
(3) Medeires v Coca~-Cola Bottling Co. of Turlock, 135 P. (2d) 676 (Cal., 1943)
(4) Maize v Atlantic Refining Co., 41 A. (2d) 850 (Pa., 1945)
2. Evidence of compliance with governmental regulations, recommendations, or inspections is generally admis—
>le to show due care, although it is not decisive of the issue.
(a) Leading cases in accord with this rules: ®
' (1) Howson v Foster Beef Co., 177 Atl. 656 (N.H., 1935) (federally inspected meat)
(2) Boylston v Armour & Co., 12 S.E. (2d) 34 (S.C., 1940) (federally inspected meat)
(3) McClaren v G. S. Robins & Co., 162 S.W. (2d) 856 (Mo., 1942) (weight given to label approval by

Surgeon: General of the United statés) . .
(4) Paolinelli v Dainty Foods Manufacturers Inc., 54 N.E. (2d) 759 (Ill., 1944) (goverament inspected {

chicken oil) _ -
(5) Maize v Atlantic Refining Co., 41 A. (2d) 830 (Pa., 1945) (label approval by Surgeon General of the N

United Btates not determinative in Pennsylvania)
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(6) Ebers v General Chemical Co., 17 N.W. (2d) 176 (Mich., 1945) (recommendations of United States De—
partment of Agriculture not determinative in Michigan)
3. Evidence that third parties received similar injuries from same product is admissible to establish the dan-
gerous nature of the product or to negate the probability of causation through a particular allergy.
(a) Leading cases in accord with this rule: ’
(1) Hendersom v Natienal Drug Co., 23 A. (2d) 743 (Pa., 1942)
(2) Carter v Yardley, 64 N.E. (2d} 693 {Mass., 1946)
See, Morris, Proof of Safety History in Negligence Cases, 61 Harv. L. Rev. 205 (1948)
4,  Questions to witnesses as to wheth;r a particular label should convey adequate warning of dangers of improper
use to those who would use it commercially mey be excluded as invasion of jury's province,
{a) Cases in sevord with this rules
(1) Walterr v Sherwin-Williams Co., 191 Fo {2d) 277 (Azk., 1951) (questions to plaintiff's witnesses who
were eiperts in botany and plant pathology as to whether the label on container of weed killer con-
veyed adequate warning)

h. Miscellaneous Points of Procedure

Note: The general rules of procedure are applicable in negligence actions involving chemical products. The de—
cisions cited below are illustratiwve. -

1. Subject to certain modifications, it is improper for a court to require a defendant to reveal any secret
formulas or trade secrets although it is proper for a court to require a party to allow an examination of ingredi-
ents of a product which has caused harm. .

(a) Cases in which this prineiple was involved: .

(1) Wiggins Chemical Co. v Berty, 46 F. {2d) 622 {Ill., 1931) (satisfactory for defendant to submit
formula to court for its confidential examination and inspection)

(2) Reiss v Kirkman & Son, 273 N.Y.S. 7 (1934) {(manufacturer can obtain portion of product causing in-
jury from plaintiff for chemical analysis)

(3) Lenerts v Rapidol Distributing Corp., 3 F.R.D. 42 (N.Y., 1942) (motion by defendant manufacturer
under Federal Rule 30 (b) to limit scope of depositions and interrogatories, held that defendant
was required to reveal ingredients of hair dye and to detail manner in which product should be used)

(4) Hyman v Revlen Products Coyp., 100 N.Y.S. (2d) 937 (N.Y., 1950) (order granting examination of man=-
ufacturer limited tae ingredients of cosmetic and not to include formula disclosure; dicta that pro-
portion of poisonous ingredients could be obtained if analysis were unavailable or inadequate)

(5) Putney v Du Bois Co., C.C.H. 22, 198 (Mo., 1950) (defendant manufacturer required to answer inter-
rogatories as to ingredienﬁspand proportions thereof of detergent despite contention that this would
divilge trade secrat) :

(6) Giick v McKesson & Robbins, 10 F.R.D. 477 (Mo., 1950) {manufacturer of sun tan lotion required to
answer interrogatories as fo ingredients but not as to the proportion of the ingredients)

(7) Pierson v Roux Laboratories, C.C.H. 22, 242 (N.Y., 1951) (manufacturer required to divulge poisonous
ingredients -and proportionate quantity in hair dye by deposition where chemical analysis by plain-
tiff was inadequate but noi to divulge non~poisonous ingredients)

(8) Levy v Roux Laboratories, 107 N.Y.S. (2d) 585 (1951) (manufacturer required to submit written state-
meni of ingredients of product and samples)

See alsv: Lever Bros. Co. v Practor & Gamble Mfg. Co., 38 F. Supp, 680, 683 (Md., 1941) and cases cited
therein. |
4 Moore, Federal Practice 2468 (2d ed. 19%50) -- Professor Moore states: "There is no true privilege
agalnst discovery of trade secrets or other ‘confidential’ business information, but the courts
nevgrtheless will exercise [their discretion to avoid unnecessary disclosure of such information,
partigularly where the actilon is between competitors.”

2. Joinder of parties. -

See, 119 A.L.R. 1356 ~ "Joinder of manufacturer or packer and retailer or other middleman as defendants
in action for injury to pexjson or damage to property of purchaser or consumer of defective article.”

See, O'lesl v Teeter, 1l F.R.D.| 180 (Ill., 1951) (action against manufacturer of oxygen gas pressure
regulator and dealers from whom regulator was purchased by plaintiffs for damages sustained in fire
and- gxplosion resulting fro@ use of regulator, held, the tort liability of the manufacturer and
dealer were several and not joint and hence under Federal Rules of Civil Procedure, plaintiffs were
entitled to dismiss action @s to dealers in order to establish the requisite diversity of citizenship
as hasis for federal jurisdiction)

Section 3. Liability of Vendors of Chemical Products for Breach of Warranty
A. Liability of Maﬁufag;u;grs for Breach of Warranty
B, Liability of Vg%dozg other than Manufacturers for Breach of Warranty
C. Special Prgblgmg in Warranty Cases involving Vendors in General

A. Ligbilitx of Manufacturers for Breach of Warranty
‘a. General Basis of lLiability

1. A manufacturer is subject to liabili fo ach of either an express warranty or a wapranty im

without regard to the gquestion of negligence.
Comment: The general basis of liability in warranty actions differs essentially from that in tort actions in that

tort liability is based on the absence of due care on the part of the manufacturer in making his prodqct safe for
t ’ .
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its intended use, whereas warranty liability is based on a violation of a contractual duty expressly assumed or im-
plied by law. It is always open for the manufacturer to show, however, that his product was put to an unintended
use and that this was the proximate cause of the harm complaimed of. Conduct on the part of the plaintiff, similar
to contributory negligence, may also bar recovery in warranty actions.

b. Extent of Lisbility
2, A manufacturer is generally subject to liability in warranty actions for harm resulting from a breach of

warranty to the person or property of anv person who is in privity with him.

Comment: It has been noted in Pazt I, Secticn 2 that the manufacturer is subject to liability in tort cases to
the person or property of any person whc may\he expacted to use his product or be in the vicinity of his product's
probable use. Liability extends in favor «ai' remote vendees and usérs as well as parties with whom the manufacturer
has dealt with directly. On the other hand,| the manufacturer’s liability in warranty actions is limited to those
persons with whom the manufacturer has dealt‘ wlth directly or has assumed to deal with by means of labeling repre~
sentations. This is the yule in the majority of jurisdictions, Hewever, s minority of jurisdictions have broken
away from this view and hold the manufacturer liable to pemote parties irrespective of contractual privity. These
Jurisdictions enlarge the ambit of Ligbllitylon the ground of gublic policy and socisl justice. The trend of the
law, principally in food-products liabllity cases, is in the direction of this minority approach. The Uniform
Sales Act does not change the traditional concept mf privity.

It may be noted that in the case of most chemical produsts, which leave the manufacturer in packaged form with
a label on the container or labeling actompanying the preduct, requisite privity between the manufacturer and a
remote parky may be found on thé basls that the ma'mfactur&r has by labels or labeling assumed to deal directly
with whoever purchased mr usa«cﬂ th@ pmnluct.

{a) Cases holds J or_per jugd : :
(1) Simpspn v Amarman a:u. Caay 14 s.E. (Ed) 636 (N C., 1941) (manufacturer of 1nsectic5.de liable for
parsonial Lnjury fo purchaser frem dealer where warrenty was made on label)
{2) Ebers v G Chimieal Cooy L7 NoWe (2d) 176 (Mich., 1945) (manufacturer of inaecticide liable

to puichaser fzw@m dealer for property damage where express warranty was made in advertising pamphlet;

decided on merged principles of tort and warramty)

(3) Free v Sluss, 197 P. {2 ) 854 (Cal., 11948} (scap manufacturer liable to retail purchaser from whole-
saler whers exprdss warbenty wes made on label)
(4) Worth Ame igan erﬁllizﬁr Coa ¥ Cotibs, 212 §.W. (2d) 536 (Ky., 1948) (dicta that fertilizer manu~
2 3 "ahasar from d@aler on 1mpll@d warramty)

et re B i the ground of lack of privity:
257 Pac. 99 (Cal., 1927) (dicta that manufacturer of insecti-
,@nal :’Lmusr:y to: purchaser from retailer)
- de Nemours and Cos y 25 F., Supp. 706 {Pa,, 1938) (implied warranty of
jeer | manufacturer and: third party)
Chrter v “mmlw & Cm.,,[ e WaE (2d) 693 Maxs&w 1946) (dicta that perfume manufacturer would not
blsl 1iaub.1 ob personal njury to purchaser from retailer)

£ g'@@ e W«E@ (2 1610 (1990) (mahuFacurer of onion topping machine not liable for
from xetailer)
§ ‘I{Wg{» oy 94 Fy Supp. 126 (Ark., 1950), affirmed, 95 F. Supp. 127 (Ark.,
B ma urer fot lisble for personal injury to employee of purchaser)
an~La Rdohe, Ids., 99 m;v 8. (2¢) 588 (N.Y., 1950) (drug manufacturer not liable

e,

e
s
i
o

(6) mw hslﬂr v He
s m@mmm&l
ki i

'Prlvxty of Contract as a Requisite for Recovery on Warranty, 19 N. C. L. Rev. 551

(11) Hiokes (1949) 29 B.U.L. Rev. 107 (1949)
(3) Aungtativas: - (Hone)

iz\):heuszg v llf'\‘l.’tlli.s.wns 45 S.E. 394 (Ga., 1903); Nelson v Armmour Packing Co., 90 S.W. 288 (Ark., 1905); Roberts v
1919), e; usch Brewing Ass'n., 98 N.E. 95 (Mass., 1912); S. H. Kress & Co. v Lindsey, 262 Fed. 331 (C.C.A. 5th,
287 S,W Ougg z Certainteed Products Corp., 133 ‘S.E. 279 (Ga., 1926); J. I. Case Threshing Machine Co. v Dulworth
N.E. 423 (N.Y Ky., 1926); Prinsen v Russos, 215 N.W. 905 (Wis., 1927); Turner v Edison Storage Battery Co., 161
“-u_- pas Y, 1928); Minutilla v Providence Ice Cream Co., 144 Atl. 884 (R. I., 1929); Wood v Advance Rumely
Dohester 0.y 234 N.W. 517 (N.D., 1931); Collins Baking Co. v Savage, 1950 So. 336 (Ala., 1933); Burns v Baldwin-

erty Co., 170 Atl. 511 (Me., 1934); Colonna v Rosedale Dairy Co., 186 S.E. 94 (Va., 1936); Chanin v Chevrolet
lator Co., 89 F. (2d) 869 (I1l., 1937); Rachlin v Libby-Owens-Ford Glass Co., 96 F. (2d) 597 (N.Y., 1938); Square
; Model Farm Dairies, 55 T.L.R. 384 (Eng., 1939); Finks v Viking Refrigerators, 147 S.W. (2d) 124 (Mo., 1940);
oplar v Hochschild, Kohn & Co., 24 A (2d) 783 (Md., 1942); Massey v Borden Co., 37 N.Y.S. (2d) 571 (1942);
strother v Villers Ccal Co.y 15 S, (2d) 383 (La., 1943); Pearl v William Filene's Sons Co., 58 N.E. (2d) 825
Mass., 1945); Barni v Kutner, 76 A. (2d) 801 (Del., 1950); Studebaker Corp. v Nail, 62 S. E. {2d) 198 {Ga., 1950)
decided on .other® grouads)
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Co T arrantlies

iaglx regles as an lnd_ggmggg_;g chase of roduct is under the obligation to make such resentations

g ent: Where the manufacturer induces the purchase of his product by positive representations that it is safe
for use or efficaciocus for its intended purpose, he subjects himself to liability in warranty if the representations
are false, inaccurate, or misleading. The representatiens may be oral, or may be made on the label of the product
itself; or by advertising or other maamg of labeling., It ls not a prerequisite to liability that the manufacturer
did nﬂt know that the representations were false, since he is in the position of a guarantor in a warranty action.

An express warranty is defined in the unifeorm sales law as follows:

"Any affirmation of fact or any 'rmmise by the seller relating to the goods is an express warranty if
the natural tendency of such affirmation or promise is to¢ induce the buyer to purchase the goods, and
if ‘the buyer purchases the goods'r@lyimg thereon. No affirmation of the value of the goods, nor any
statement purparting to be a statmment of the seller's opinion only shall be construed as a wap~
ranty.” (Settion 12)

(a) Cases holfling manufacturer 11 ble for breach of express warranty:
(1) Ingrsham v Asscciated Oil Co., 6 P. (2d) 645 (Wash., 1932) (manufacturer of insecticide liable to

puxchaser on basis of orgl claims for safety made at the time of sale)

(2) simpéon v Ameican Oil Ca., 14 §.E. (2d) 638 (N.C., 1941} (earlier opiniocn in 8 S.E. (2d) 813
(H:Cw, 1980} {manufacturdr of insecticide liable to remote purchaser on basis of safety claims made
on the label of the product)

(3) Ebers v General Chemical Co., 17 N.W. (2d) 176 (Mich., 1945) (manufacturer of insecticide liable to
remote user on basis of safety claims made in advertising pamphlet distributed to the public; prin-
ciple of megligent misrepresentation involved)

(4) Fzes v Sluss, 197°P. (2d) 854 (Cal., 1948) (manufacturer of scap product liable to remote user on
basis of guardntes of qumlity made on the label of the product)

(5) Lingd#bth v Walgreen Co., ﬁ? N.E. (2d) 307 (I1l., 1949), affirmed 94 N.E. (2d) 847 (Ill., 1950)

(manmfac%ur@rfaf vaporizer liable to remocte user partially on basis of safety claims made on the

1o A car Tiot ach :
v Andvews & Co., 69 Ala. 96 (1881) (statement that "fertllizer is good," held mere expression

nima)
E@rLilmzem Co. uf\Baltimore City v American Trona Corp., 120 Atl. 522 (Md., 1923) (no evi-

i Pine Oil Sales CPsy 155 F. (2d) 855 (La., 1946) (statement on label of cleansing product

Tt will not injure the skin..." was not a warranty against non-injury to the eye)

v &an.F@rtillzer‘an v Combs, 212 S.W. {2d) 526 (Ky., 1948) (designation of fertilizer as

HEGml® cdiistitiited eikpress warvanty that product had specified formulation, but theory of action
wais bt that this warranty was breached)

(5) Gib W ﬁﬂlifurnia Spray+Chemical Corp., 188 P. (2d) 316 (Wash., 1948) (no evidence of express

safety of insedticide)
shipratoriss v Emeiy Industries, 95 F. Supp. 651 (Pa., 1951) (no evidence of warranty of

, Sales, sec. 142 (1931)
iﬁt@nﬁ‘cantracts secs. 673, 712, 970-971, 1075, 1492, 1505 (1338)

~?t@nm What Conistitutes an Express Warranty in the Law of Sales, 21 Harv., L. Rev. S55
168

igton, Representation and Warranty in Sales, 27 Harv. L. Rev. 1 (1913)

wt, Express Warranties in Sales of Goods, 33 Yale L. J. 14 (1923)

. % Fink, Business Practices Regarding Warranties in the Sale of Goods, 25 Ill. L. Rev.
- A0G7(1930)

(v) Hotwss (1932) 46 Harv. L. Rev. 1613 (1332) 81 U. Pa. L. Rev. 94; (1927) 36 Yale L. J. 1155;
1 } 7 Wash. L. Rev. 351; (1933) 18 Cornell L. Q. 445

M L.Fo. 856 - ™Warranties and conditions upon sale of seed, nursery stock, etc.”

(1i) 2B #.L.R. 991; 158 A.L.R. 1413 -~ "Advertisements of seller as affecting rights of parties to
spidw of ipersonal property.”

(11i) 18 p.L.R. 1182; 74 A.L.R. 346; 168 A.L.R. 1062 ~ "Personal injuries to buyer, due to de-
Fipiive oz dangerous condition of article, effect of express warranty on liability of seller
of apticle not inherently dangerous."

(iv) 48 8:L.R. 1255; 60 A.L.R. 371 - "Perscnal injury to or death of, third persen due to danger-
ous condition of artlcle sold, effect of express warranty on liability of seller for."

d. WRarranti mpos W
4. A manufacturer has under certain conditions an obligation imposed by law to wake his product of a merchantable

umﬂwmmr articular purpose for which it is boughf.

Comment: The manufacturer may be subject to liability in warranty actions although he has made no express repre-
sentatlons concerning the safety or efficadiousness of his product. The law imposes the duty under certain con-
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ditions to supply a product which is merchantable and the duty under certain other conditions to supply a product
which is suitable for a particular purpose. .

The conditions under which the law imposes the warranty of merchantability and the warranty of suitability are
set forth in the uniform sales law?7 as follows: :

"ooesthere is no implied warranty or condition as to the quality or fitness for any particular
purpose of goods supplied under a contract to sell or a sale, except as follows:

(1) where the buyer, expressly or by implication, makes known to the seller
the particular purpose for which the goods are required, and it appears that the
buyer relies on the seller’s skill or judgment (whether he be the grower or manu~
facturer or not), there is an implied warrarty that the goods shall be reasonably
fit for such purpose. :

(2) Where the goods are bought by description from a seller who deals in goods
of that deseription (whether he be the grower or msnufacturer or not), there is an
impiied warkinty’ that: the goods shall be of z merchantable guality.

(3) If the buyer has examined the goods, there is no implied warranty as re-
gards defects which stich examination ought to have revealsed.

(4) In the¢ case of a contract to sell or a sale of @ specified article under
its patent on other tzagg name, there is no implied warzranty as to its fitness for
any particulsr purpose. )

(%) An implied warranty or ¢ondition as to quality or fitness for a particular
purpose may ke annexed by -the usage of trade.

(6) An express warsanty or ¢ondition does not negate a warranty or condition
implied under this act unless indonsistent therewith.” (Section 15)

(a) Cases holding manufacturer ‘liable for breach of implied warran
(1

) Swain v)Schieffelinw 12 N.Y.S. 155 (1890) (menufacturer of chemical ingredient incorporated in food
product
(2) Patterson v Opangeburg Fertilizer Co., 108 $.E. 401 (S.C., 1921) (manufacturer of fertilizer)
(3) willeox, Ives & Co. v Brazzell, 117 S.E. 203 (5.C., 1923) (manufacturer of fertilizer)
(4) Sherwin-Williams Co. of Texas v Offenhauser, 42 S.W. {2d) 859 (Tex., 1931) (manufacturer of in-
secticide) :
(5) Bianchi v Denholm & McKay Co., 19 N.E. (2d) 697 (Mass., 1939) (manufacturer of face powder; question
of allergy involved)
(6) Pietrus v J. R. Watkins Co., 38 N.W. (2d) 799 (Minn., 1949) (manufacturer of hair shampoa)
(7) Pabellon v Grace Line, Inc., 191 F. (2d) 169 (N.Y., 1951) ( reversing 94 F. Supp. 989 (N.Y., 1950)
(cleaning compounds sold under trade names)
(b) Cases holding manufacturer not liable for ¢d breach of implied warranty: .
(1) Philhrigk v Kendall, 88 Atl. 540 (Me., 1913) (fertilizer ordered by brand name - no warranty of
fitness )
(2) Hubbard Fertilizer Co, of Baltimore City v American Trona Corp., 120 Atl. 522 (Md., 1923) (ferti-
lizer sold under trade name)
(3) F. E» Atteaux & Co. v Pancreon Mfg. Corp., 22 F. (2d) 749 (Mass., 1927) (chemical compound sold
under trade name)
{4) sawyer v Pine 0il Szles Co., 155 F. (2d) 855 (La., 1946) {no implied warranty that soap product
wauld not splash into eyes and cause injury)
(5) Carter v Yardley & Co., 64 N.E. (2d) 693 (Mass., 1946} (dicta that no implied warranty of cosmetic
in absence of privity)
(6) North smerican Fertilizer Co. v Combs, 212 S.W. (2d) 526 (Ky., 1948) (fertilizer put to unintended
usie) :
{7) Gibson v California Spray-Chemical Corp., 188 P. (2d) 316 (Wash., 1948) (disclaimer in sale of in-
sesticide precluded implied wartanty)
(8) Campo v Scofield, 95 N.Y.S. (2d) 610 (1950) (no implied warranty of machinery in absence of privity)
(9) Green v Equitable Powder Mfg. Co., 94 F. Supp. 126 (Ark., 1950) (no implied warranty of explosives
in absence of privity)
(10) Murphy gaboratories v Emery Industries, 95 F. Supp. 651 (Pa., 1951) (no evidence of warranty of soap
produst
(11) Tuscany v U. S. Standard Products Co., 243 S.W. (2d) 207 (Tex., 1951) {no evidence that drug was
unsafe
(<) mm_mﬁizmw
(1) Iexts and Encvclopediae:
() 46 Am. Jur., Sales, secs. 332-361

27.' The uniform sales law is in effect in the large majority of jurisdictions. Since it is essentially a codifi-
:ation of the common law, its principles are equally applied in those jurisdictions which have not enacted sales
laws. There are other warranties imposed by law, other than merchantability and fitness for a particular purpose,
ut they are rarely encountered in chemical-products liability cases. These warranties, as considered in the uni-
‘orm sales law, include warranties of title (Section 13), warranties in sales by description (Section 14), and
sarranties in sales by sample (Section 16). )

‘8. It should be noted that the mere fact that the article happens to have a trade name and is so designated in
‘he contract does not automatically bring the contract within the provisions of this subsection. An implied war—
‘anty of fitness is not excluded if the buyer, when he discloses to the seller a particular purpose, relies on the
ieller's skill and judgment to furnish the appropriate article and the seller then selects an article which has a
atent or trade name. See, Buchanan v Dugan, 82 A. (2d) 911 (D.C., 1951) and cases cited therein.
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(2) Legal Periodicals:
(i) Gose, Implied Warranty of Quality under the Uniform Sales Act, 4 Wash. L. Rev. 15 (1929)
(1i) Llewellyn, On Warranty of Quality and Society, 36 Col. L. Rev. 699 (1936)
{1i1) Morrow, Warranty of Quality: A Comparative Survey, 14 Tulane L. Rev. 327 (1940)
(iv) Prosser, The Implied Warranty of Merchantable Quality, 27 Mina. L. Rev. 117 (1943)
(v) Notess {1944) 22 Tex. L. Rev. 243 {implied warranties in sale of animal feed); (1948)
23 Tulane L. Rev, 96 (nature and proof of implied warranties)
(3) Annotationss
1) 62 A.L.R. 1510 ~|"Construction and effect of express or implied warranty on sale of article
intended for use|as an explosive.”
£34) 181 ALL.R. 123 - "Cosmetics, implied warranty by retailer of."
(i11) 168 A.L.R. 389 ~ "Implied warranty of quality, fitness, or condition as affected by buyer's
inspection of, or opportunity to inspect, goods.”

B, Liability of \Vendors gther than Manufacturers for Breach of Warranty
 a. General Basis of Liability

1. A vendor is subject to liability in warranty actions for breach of an ress or implied warranty of 3 product
which he sells irrespective of whether he has exercised reasonable care in the sale of the product.

Comment: The vendor who is not a manufacturer is subject to liability in warranty actions in accordance with the
principles applicable to the manufacturer. The comment in Section A, pp. 27-28 is equally applicable here. The in-
surer's liability of the vendor is strikingly illustrated in cases where the vendor of sealed-packaged products is °
held liable for breach of warranty, although he had no medns of astcertaining the dangerous nature of the contents
within the package. :

b. Extent of liabili
2. A _vendor is generally subject to liability in warranty actions for harm resulting from a breach of warrant

to the person: or property of any person who is in privity with him.

Comment: The comment in Section A, .p. 28 is equally applicable here. The vendor is under the general rule
liable in warranty actions only to those persons who directly deal with him in the sale of a product. Because of
the similar requirement of privity in warranty actions against the manufacturer, remote users or vendees-frequently
bring an original suit against their immediate vendors, such ds retailers. The latter may then, in appropriate
cases, join the manufacturer as a party+defendant or bring a separate recovery-over action against the manufacturer
or wholesaler. . ) i .

(a) Cases holding vendor liable fdr personal injuries or property damage to remote parties:
(1) pavis v Radford, 63 S.E.|(2d) 822 (N.C., 1951) (wholesale druggist liable for personal injury to
purchaser from retailer; theory of Simpson v American Oil Co., supra, followed
(b) Cases holding vendor not liable to remote parties on the ground of lack of privity:
(1) Binion v Sasaki, 41 P. (2d) 585.(Cal., 193%5) (seller food contaminated with arsenic not liable
*" Ffor personzl injury to member of purchaser's family)
(2) Dumbrow v Ettinger, 44 F. Supp. 763 (N.Y., 1942) (retail druggist not liable for personal injury
© to member of purchaser's family)
See also, cases cited in Section A, footnote 26, p. 28.

by
of

(c) General References: ‘
Refer to material cited in Section A, p. 28,

c. Express Warranties

3. A _vendon who undentakes to make régresentations regarding a product sold upon which a purchaser justifiably
relies as an inducement %o the purchase of the product is under the cbligation to make such representations good.
Comment: The comment noted in Section A, p. 29 is equally applicable here.
{a) Cases holding vendor liable for breach of exprass warranty: )

(1) Hawkins v Pemberton, 51 N, Y. 198 (1872) (oral representation that product sold was blue vitriol,
held an express warranty) | .

(2) Leonard v Carleton & Hovey €o., 119 N.E. 674 {Mass., 1918) (terms "cold pressed provincial medicine
oil"™ and "pure medicine cod liver oil™ used in contract for sale of such oil, constituted express
warranty)

(3) Swift & Co. v Meekins, 102 S.E. 138 (N.C., 1920) (oral statement that product sold was "as good

.fertilizer as there is on!the market", held an express warranty as a matter of law)

(4) City of Chicago v Proctor |& Gamble Co., 9 F. (2d) 286 (Chio, 1925) (provision in contract for sale
of socap “in no case shall |the maximum amount of hydrocarbons exceed 3 per centum,” held an express
warranty) |

(5) Stevenson v B. B. Kirkland Seed Co., 180 S.E. 197 {S.C., 1935) (oral representation that seed sold
was of a certain name and |variety, held an .express warranty)

(6) Miller v Economy Hog & Cattle Powder Cao., 293 N.N. 4 (Iowa, 1940} (oral representation that stock

powder was "all right" for |sheep, held -an express warranty)

(7) Graham v Jordan Marsh Co., 67 N.E. (2d) 404 (Mass., 1946) (oral representation that cosmetic would
be beneficlal to purchaser's skin, held an express warranty)

(8) Free v Sluss, 197 P. (2d) 854 (Cal., 1948) (oral statement that soap product was the same as product
previcusly purchased)
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(b) Cases holding vendor not lijable for alleged breach of express warranty: P

(1) Mason v Chappell, 15 Grat. 572 (Va., 1860) (statement that "fertilizer is good," held mere ex~
pression of opinion) : i '

(2) Dent v Murphy, 13 Ky. Law Rep. 46 (1891) (no evidence of warranty of fertilizer, abstract opinion) o

(3) DeZeeuw v Fox Chemical Co., 179 N.W. 605 (Iowa, 1920) (statement that hog remedy would improve .
growth and condition of hogs, held mere expression of opinion)

(4) Blumer v Resuer, 230 Pac. 964 (Cal., 1924) (statement that fertilizer would increase the productivity
of purchaser's vineyard and enrich the soil, held mere expression of opinion)

(5) Gray ‘; Guzney Seed & Nugsery Cd., 231 H.W. 940 (S:D., 1930} (no evidence of breach of warranty of %
sgeds X

(6) Smith v Denholm & McKay Co., 192 N.E. 631 (Mass., 1934) (express warranty at time of sale of cos-
netic product does not extend to subsequent sales of the same product)

(7} Buckley v Shell Chemical Co., 89 P. (2d) 453 (Cal., 1939) (menufacturer's written disclaimer pre~
viiled over dealer-agent's ora) representations concerning fertilizer)

{8) Bel v Adler, 11 5.E. (2d) 495 (Gd., 1940) (dealer's statement held a mere recommendation)

(9) Becketi v Fo Wo Woolworth Co.; |34 N.E, (2d) 427 (I1l., 1941) (no reliznce by purchaser on dealer's
wtatenent that cosmetic was safle dr on card enclosed in package by manufacturer, where purchaser PY
had byeri using the product oven 10 years)

{10) Hgmgm» n v Nationel Drug Company, 23 A. (2d) 743 (Pa., 1942) (no evidence of breach of warranty
o .
(c) General

_Refsr to meterial cited in Section A, p. 29.
d.. Warranties Imposed by law

4. A vendor has under certain conditions ah cbligation imposed by law to sell a product which is of a merchant~
able quality and reasonably fit for the particular purpose for which it is boucht.
Comment: The comment noted in Section A, pp. 29-30 is equally applicable here.
(2) Cases holding vendor liable for breach of imolied warranty of quality or fitness:
(1) wilcox, Gibbs & Co. v Hall, 53 Ga. 635 (1875) (fertilizer)
(2) Jones v George, 61 Tex. 345 (1884) (insecticide)
(3) Flynn v Bedell, 136 N.E, 252 (Mass., 1922) (wearing apparel)
(4) Swift & Co. v Etheridge, 129 S.E. 453 (N.C., 1925) (fertilizer) r'y
(5) Blanchard v-Kronick, 169 N.E. 438 {Mass., 1929) (feed containing Paris Green)
(6) Larson v Farmers' Warehouse Co., 297 Pac. 753 (Wash., 1931) (seeds)
(7) Haller v Rudmann, 292 N.Y.S. 58é (1937) {defective bottle containing rubbing alcochol)
(8) Manning Mfg. Co. v Hartol Produdts Corxp. 99 F. (2d) 813 (Vt.,- 1938) (kerosene) €
(9) Bianchi ¥ Denholm & McKay Co., 19 N.E. {(2d) 697 (Mass., 1939) (cosmetics) s’
(10) Zirpola v Adam Hat Stores, 4 A. (2d) 73 (N.J., 1939) (wearing apparel) )
(11) Smith v Gimbel Bros., Inc., and Societe Coiffure, Inc., 259 N.Y. App. Div. 1037 (1940) (permanent
wave preparation; memo opinion) Y
(12) Griffin v Taylor, 16 S.E. (2d) 186 (Ga., 1941) (fertilizer)
(13) Dumbrow v Ettinger, 44 F. Supp. 763 (N.Y., 1942} (drugs)
(14) Henderson v Berce, 50 A, (2d) 43 [Me., 1946) (seeds) .
(15) Graham v Jordan Marsh Co., 67 N.E. {2d) 404 (Mass., 1946) (cosmetics)
(16) Reynolds v Sun Ray Drug Co., 52 A (2d) 666 (N.J., 1947) (cosmetics)
(17) Davis v Radford, 63 S.E. {2d) 822 (N.C., 1951) (drugs)
(18) Ringstad v I. Magnin & Co., 239 P. {2d} 848 (Wash., 1952) (wearing apparel)
(b) Cases helding wendor not liable for alleged breach of implied warranty of quality or fitness: L
(1) Dent v Murphy, 13 Ky. Law. Rep. A6 (189]1) (fertilizer; abstract opinion) _
(2) Bowker Pertilizer Co. v Wallingford, 111 Atl. 329 (Me., 1920) (fertilizer purchased under stated
chemical formula)
(3) $mith v Denholm & McKay Co., 192 N.W. 631 (Mass., 1934) (cosmetic sold under trade name)
(4) Binion v Sasaki, 41 F. {2d) 585 (Cal., 1935) (no implied warranty of contaminated food in absence
of privity)
(5) Smith v 8. S. Kresge Cos, 79 F. (2d) 361 (Mo., 1935) (complaint based on negligence with no alle-
gation of warranty) .
(6) Bel v Adler, 11 S.E. (2d) 495 (Ga., 1940) {cosmetic manufactured by reputable manufacturer and re-
-$old by dealer in origlnal package)
(7; Clearsili v Lipshetz, 8 Cénn. Supp. 529 (1940) (no evidence of breach of warranty in sale of lipstick)

(8) Poplar v Hochschild, Kohn & Co.,!24 A. (2d) 783 (Md., 1942) (no implied warranty of container of
pexfumg) ‘
(9) Landers v Safeway Stores, 139 P. (2d) 788 (Ore., 1943) (breach of warranty of bleaching solution not
the: praximate cause of injury camplained of) .

(10) McGae + Bénnett, 33 S.E. (2d) 577 (Ga., 1945) {careless conduct by purchaser of fungicide) ‘
(11) Marler v Pearlman's R.R. Salvage Co., 52 S.E. (2d) 3 (N.C., 1949) (no evidence of breach of warranty

of glue) _ _
(12) Yodmack w Farmers® Cooperative Ass'n. of N.J., 78 A. (2d) 421 (N.J., 1951) (breach of warranty of

ms@cﬁ;‘cme was not the proximate cause of injury complained of) R
{13) Flemfy, Ins. v Lindeman & Co., 82 A. (2d) 450 (N.J., 1951} (no causal connection between alleged {

warranty of fitness of ioll and explosion of heating unit) —
1 cited in Section A, pp. 30-3l. <
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C. Special Problems in Warranty Cases Involving Vendors in General

8o AmAages

Note: The amount of damages awarded ‘in warranty action depends upon the facts and ‘circumstances in each case.
Generally, there is no difference between the amount of damage which may properly be awarded in a tort action or
in a warranty action. As in tort cases, an award is not set aside as excessive unless it fails to bear some reasen—
able proportion te the injury or loss sustained.

The measure of damages for breach of warranty is stated to be the loss directly and naturally resulting from the
breach. In the absence of special circumstances, this would be the difference between the actual value of the
product sold and its value 1f it had besen as warranted. However, in cases concerning chemical products there is
usuzlly more in issue than the effisacyukactmr and therefore spevisl damages, personal or property, are generally
involved, ~ Where personal.injury is trzcpable to.a breach of warranty, the allowable damages would reflect the cost
of the injuries ©o the plaintiff including physical pain and expenses for treatment and care. Where property damage
i involved, the weasiwe of damages 1s gﬂnerally the difference in the market value of the property immediately be-
fore and after injury plus such incidental expenses a$ spe incubred by reason of the product's nor=conformance to
the warranty.

(a) M...LLS s lnvolving the measure of damages in warpantys
{1} Jones v George, 6L Tex. 345 (1884) (insecticlde)
(2) Swaln v Schieffelin, 31 MiE. 1025 (N.Y., 1892) (chemical ingredient in food product)
(3) sherwin-Willlams Co. of Texas v Offenhauser, 42 §.W. (2d) 859 {Tex., 1931) (insecticide)
{4):Phillips v Sharp, 185 M.E. 562 (Ohio, 1932) (seeds)
(5): Ingratam v Associsted 031 Co., 6 P. (2d) 645 (Wash., 1932) (insecticide)
{6) GeAfPin v Taylor, 16 S.E. |(2d) 186 (Ga.s 1941) (fertilizer)
{”)iﬁemé@wscn v Berce &D Ao “2@) 45 (Me,g 1945) (seeds)

LR R et 8ai XARCR)
iy 14 S E. (2d) 538 {N C., 1941) (87,000 for inflammation of skin and boils

of 5§mzmus and recirrent :atum@)
(2) Pi@ﬁkm% W J R. Waﬁkxma €8y 38 N W.-{2d) 799 (Minn., 1949) ($20,000 for loss of hair)

e (f‘ - “ ZONNas :
(1) SmLtn “D nﬁalm MﬁK&y Cduy lgi H.E. 631 (Mass., 1934) ($8,300 for peripheral neuritis)

(d) Cahv g A sl o8 @ % o
1) ‘sr 1 v foenhauswr, 4 S W. (2d) 859 (Tex., 1931} (%$4,983 allowed for
in elons imseatJmides¢$3 312 set aside as speculative)

¢ v Farmers' Cooperstive Ass'n. of N.J., 78 A. (2d) 421 (N.J., 1951) (%2, 500 for injury to

(1) Zestd snd Enc ia
e @ldn Saleﬂsm sec. 157 (1931)
 Unifoom Sales Act, sec. 69. .
MllLiht@ns Contracts, secs. 139l-1396 (1938)
ehodlcalse - (None)
3) Anpet st
{L) 16 A.L.R. 956, 885 ~ "Warranties and conditions upon sale of seed, nursery stock, etc."

. b. Contributaory Negligence’

Note: The defense of contributory negligence in product liability cases is usually found in actions grounded
in negligence and seldom appears in warranty actlons. However, the principles of contributory fault of the plain-
tiff, discussed p. 23 supra, apply to either theory of actien.
(a) Cases where contributory negliaence was found:
v (1) Fredendall v Abraham & Straus, Inc., 18 N.E. (2d) 11 (N.Y., 1938) (plaintiff failed to use reasonable
care in use of cleaning fluid)
. (2) McGee v Bennett, 33 5.E. (2d) 577 (Ga., 1945) (plaintiff carelessly purchased and used fungicide)
(b) Cases where co ntzibutory nealigence was not found:
(Mo chemical-products liability cases)
(¢) Genera) References:

Refer to material cited in Section C, p. 24.

¢. Allergies (Negligence and Warranty Actions)

Note: In recent years the problem of the allergic consumer has become increasingly important in product 1iability
cases involving chemicals, principally chemicals in cosmetics. The problem arises where the manufacturer or seller
defends a negligence or breach of warranty sult on the ground that the plaintiff's injury was caused by his own
hypersensitive condition rsther than by an unsafe ingredient in the product itself or that the particular hyper-
sensitivity of the plaintiff was such a rarely encountered condition or cccurred in.such a small proportion of
the consumer population that the resulting injury was unforeseeable. The courts have not squarely defined the
legal principles which should apply in such situations or set forth the public policy which should be invoked. It
is reasonably clear, however, that the defendant cannot rely solely upon the fact that the product was fit for use
by the average user and that the plaintiff is not required to prove that a majority of users would be injuriously
affected. Recovery is generally denied when the allergy invalved is relatively unknown or when it exists among an
infinitesimal proportion of the population. Conversely, recovery is generally allowed when the product might affect
a normal person or when it affects a discernible proportion of the population. )
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The question as to whether the manufacturer should label his product with a statement of ingredients which have
allergenic properties or with a caution as to the hypersensitive conditions which are likely to be aggravated be~
cause of the presence of the ingredients has not as yet been extensively developed by the courts.

(a) Cases where recovery wss denied to an alleraic plaintiff:
{1} Bradt v Hollaway, 136 N.E. 254 (Mass., 1922) (dyed neck piece; warranty action)
(2) Waé:tr;ﬁn Optical Co. v Willer; 59 S.W. (2d) 895 (Tex., 1933) (dye in eye~glass frames; negligence
action : ’
"(3) Cream v Inecto, 99 N.Y.L.J. 2283 (1938) (hair dye; negligence action)
(4) Zager v F. W. Woolworth Co., qé P. (2d) 389 (Czl., 1939) (cosmetic; warranty action]
(5) Ross v Parteous, Mitchell & Braun Co., 3 A. (2d) 650 (Me.; 1939} (dress shield containing rhodamine
dywms warranty action) :
(6) Cicarelll v Lipshetz, 8 Conn, [Supp. 526 (1940) (lipstick; warranty action)
{7} Clgzryiv John M. Mazis Co., 19 N.Y.S. (2d) 38 (1940) (lead from metallic nipple shield; negligence
achion : ) :
(8) Barvett v S. 3. Kresge Co., 19 &. (2d) 502 (Pa., 1941) (dressswarranty action)
(9) Landers v Safeway Stores, 139 P. (2d) 788 (Ore., 1943) (bleaching sclution; warranty action)
(10} Payna v R. H. White Co., 49 N.E. (2d} 425 (Mass., 1943) (dress: warranty action)
(11} Longo v Touraine Stores, 66 N,E. (2d} 792 (Mass., 1946} (gloves; warranty action)
(12) Singer v Oken, S7 N.Y.S. (2d) 686 (1949) (phenol in calemine lotion; nsgligence action)
(13); Briggs v National Indusipies, Inc., 207 P. (2d) 110 {Cal., 1949) (thioglycolate in cold wave solu-
tiong negligence zotion)

(14)‘Eﬁ@naﬁt'v Pilot Profucts Co., éaa P. (2d) 525 (Utah, 1951) (ammonium thioglycclate and potassium

- brgnate in pérmenent wave solution; negligence actien)
(o) Cages shexi vadovery was allowed %o an allergic plaintiffs
%l%lg@ i v Brown & Sehler Co., 143 N.W. 48 (Mich.; 1913) (dye in fur; negligence action)
2) Fl

Lyutn v Bedell Co., 136 N.E. 232'(Mass,, 1922) (dye in fur; warranty action)

(3} Smith v Denholn & Melay Go., 192 N.E. 631 (Mass,, 1934) (thallium acetate in hair dye; warranty

MAetlon; decisien For defendant on other grounds; o

(4) A v May Depaxtment Stores Co., 95 S.W. (2d) 748 (Mo., 1935) (hair dye containing trihydroxy
Berzeing tegligence action)

(5) Z ¢

spola v A
an) .
hi v Deriholm & McKay Co., 19 N.E. (2d) 697 (Mass., 1939) (aniline dye in cosmetic; warranty

dam Hat Btores, Inci; 4 A. (2d) 73 (N. J., 1939) (hat containing aniline dye; warranty

astilong

(7) Tévlor v Newsomb Baking Co., 59 N.E. (2d) 293 (Mass., 1945) (triscdium phosphate in soap; negli-
; action) a ‘ '

v v Yardley & Co., 64 N.E. (2d) 693 (Mass., 1946) (perfume; negligence action)

win v Jordan Marsh Co., 67 N.E. (2d) 404 (Mass., 1946) {cold cream; warranty action)

1ds v Sun Ray Drug Co., 52 A. (2d) 666 (N.J., 1947) (lipstick; warranty action)

£

Gliers
eriedicals: .

Hairgisch, Allergies and the Law, 10 Brook. L. Rev. 363 (1941)

+Cavitch, Liability of Mahufacturer or Vendor to an Allergic Consumer, 49 Mich. L. Rev. 253

on, Products Liability and the Food Censumer, pp. 211-230

(21)

(19%0)
(111) Horewitz, Allergy of the Plaintiff as a Defense in Actions Based upon Breach of Implied
Wakranty of Quality, 24 So. Calif. L. Rev. 221 (1951) .
(iv) Notes: 29 B.U.L.A. 397 {1949); 19 ibid. 501 (1939); 26 Minn. L. Rev. 668 (1942); 24
Tawa L. Rev. 792 (1939) |
(3) Annotationss )
oo (1) 27 ALL.R. 1504 - “Implied warranty upon retail sale of garment for personal wear."
(1) 121 A.L.R. 464 ~ "Seller's or manufacturer's liability for injuries as affected by peculiar or
unugual susceptibility of buyer or user to injury from dye or other ingredient in article
sold."

d. Disclaimer flity f ach of War

Note: The general rule is that a manufacturer or other vendor may effectively disclaim by contract or by label-
ing any or all warranties which would otherwise attach in the sale of his product. Provisions for nonwarranty may
be operative when used on labels, on letterheads, invoices, bills of sales, catalogues, or other extrinsic media
which bring home the terms of the disclaimer te the purchaser. It is not essential that the plaintiff actually
r?;d and understand the disclaimer, if in fact !it was made and could have been read and understood with reasonable
effort. ‘ . .

‘Non-warranty provisions or disclaimers are, as a practical matter, looked upon with disfavor in the courts and
are 'subJect to strict construction., Some jurisdictions have imposed limitations by statute on the power of a
manufacturer or vendor to disclaim. Where the question has been left to the courts, judicial legislation is en—
countered. Frequently, the courts hold a disclaimer inoperative as to warranties imposed by law on the ground
that contracting parties cannot immunize themselves from the public policy of the law. Thus, a clause in a con-
tract or on a label, excluding all warranties, lexpress or implied, may be limited by the courts in its effect to
exclude express or implied-in-fact warranties which would otherwise attach. The warranties of merchantability and

-

fitness imposed by law, remain operative.
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The seed industry has been particularly active in attempts to 1limit liability by contractual disclaimers and the
standard non-warranty clause used by them has received frequent attention in the courts. For this reason, selected
cases involving seeds are collected in a footnote to the following annotation.

(2} Cases holding a disclaimer effective:
(1) Manglesdorf Seed Co. v Busby, 247 Pac. 410 (Okla., 1926)29 (disclaimer on invoice accompanying sale
of seed - "we give no warranty express or implied.")
{2) E. I. DuPont de Nemours and Co. v Baridon, 73 F. (2d) 26 (Iowa, 1934) (dicta that disclaimer effective
against breach of warranty but not against negligence)
{3) Buckley v Shell Chemical [Co., 89 P. {2d) 453 {Cal., 1939) (disclaimer on order blank accompanying
sale of fertilizer) ‘
(4) Chavles Loromi & Son v Globe Laboratories, 95 P. (2d) 173 (Cal., 1939) (disclaimer on bottle of
Anti-Hog Cholera Serum; dicta that ineffective as o negligence)
(5) Gibeen v California Spray-Chemical Corp., 188 P. (2d) 316 {Wash., 1948) (disclaimer on invoice
accompanying sale of insegticide)
(b) Cases holding disclaimer ineffective: :
(1) Patterson v Orangeburg Feptilizer Co., 108 S.E. 401 {S.C., 1921) (ineffective as to implied warranty
of fertilizer) ;
(2) swift & Co. v Etheridge, 129 $.E. 453 (MN.C., 1925) (ineffective as to implied warranty of fertilizer)
(3) Ingraham v Associated Oil|Co., 6 P, (2d) 645 (Wash., 1932) (ineffective as to implied warranty of
ingecticlde in view of express oral warranty)

(4) Stewenson v B, B. Kizkland Seed Co., 180 S.E. 197 (S.C., 1935)30
(3) Ebers v Guietal Chemical Co., 17 N.W. (2d) 176 (Mich., 1945) (disclaimer in advertising pamphlet
acotmpanying sale of insecticide ineffective in view of express warranties in same pamphlet)
(c) General Refepe
(1) Tesie am

(41) Vold, sales, sec. 150 (1931)
(138} 48 sn, Jue., Sales, secs. 318, 354
(2) ng%;fﬂémi Leals:
) Bdg (tﬁ& Fink, Busﬂness Practices Regarding Warranties in the Sale of Goods, 25 Ill. L. Rev.
: 400 (1930)
(31):Greenhalgh, Disclaimer of Warranties, Wis. L. Rev. 459 (1939)
tess (1947) 32 Towa L. Rev. 784; (1948) 24 N.D. Bar Briefs 151; (1948) 1 Vand. L. Rev. 467

(3) (33%) No
3) Anngtatinhse '
(1) 16 4.L.R. 8805 32 A.L.R. 1244; 62 A,L.R. 454; 117 A.L.R. 476; 168 A.L.R. 589 - "Seeds,

nursery stock, etc., effect of disclaimer of warranty clause on sale thereof.”

(11) 75 Asl.BR. 1017 - "Provision in sale contract to the effect that only conditions incorporated
thepein shall be bipding."” .

{iid1) 117 A.L.R. 1350 ~ "Validity of provision of contract of sale of personal property negating
implied*wmrrantiesat

(iv} 180 A.L.R. 357 - "Necessity of buyer's actual knowledge of disclaimer of warranty of personal
property.” ‘

e. Notice of Breach of Warranty

Note: The Uniform Sales Act provides that where a buyer fails to give notice to the seller of the breach of any
warranty within a reasonable time after the buyer knows, or ought to know of such breach, the seller is not liable.
The purpose of this notice is to advise the seller that he must meet a claim for damages in order that he might ad-
vantageously investigate the merits of the claim. The required notice is informal. The courts have generally held
that the question of the reascnableness of the notice in point of time is one of fact for the jury. In many cases
a six months' delay in sending the notice has been held fatal, and in scme cases a delay of four months defeated
the action. ' i : )

{a) Illustrative cases involvi otiice of breach:
i (1) Whitfield v Jessup, CCH 22, 117 (Cal., 1947) {nonsuit granted when notice was delayed 11 months after
first purchase and 5§-montmb after plaintiff discovered cause of illness; citing numerous cases)
(2) Murphy Labaratories v Emery Industries, 95 F. Supp. 651 (Pa., 1951) (six months unreasonable)
(3) Ringstad v I. Magnin & Co., 239 P. (2d) 848 (Wash., 1952) (four months delay - question for jury)

29. Seed cases holding that where a purchaser accepts goods with notice of disclaimer of warranty, there can be
no recovery against the vendor upon a claimed breach of warranty, include: Leonard Seed Co. v Crary Canning Co.,
132 N.W. 902 (Wis., 1911); Blizzard Bros. v Growers' Canning Co., 132 N.W. 66 (Iowa, 1911); Ross v Northrup, King
& Co., 144 N.W. 1124§(Wisuw 1314); Miller v Germain Seed & Plant Co., 222 Pac. 817 {Cal., 1924); Manglesdorf Seed
Co. v Williams, 247 Pac. 413 (Ckla., 1926} Larson v Inland Steel Co., 255 Pac. 919 (Wash., 1927); Davis Co. v
Bertrand Seed Co., 271 Pac., 123 (Cal., 1928); Lumbrazo v Woodruff, 175 N.E. 525 (N.Y.. 1931); Hoover v Utah Mursery
Co., 7 P. (2d) 270 (Utah, 1932); Puratich v Pacific Marine Supply Co., 51 P. (2d) 1080 (Wash., 1935); Reynolds v
Binding-Stevens Seed Co., 67 P, (2d) 440 (Okla., 1937); Kennedy v Cornhusker Hybrid Co., 19 N.W. {2d) 51 (Neb.,
1943); Pyle v Eastern Seed Co., 198 S.W. (2d) 562 (Tex., 1946); Dutch Mill Gardens v J. J. Grullemans & Sens,
238 S.W. (2d) 232 (Tex., 1951}, ?
Seed cases holding disclaimer inoperative under particular circumstances include: Landreth v Wyckoff, 73

?eyisn 388 (§9OL); PHillips v Sharp, 185 N.E. 562 (Ohio, 1932); Rocky Mountain Seed Co. v Knorr, 20 P. {2d) 304

olo., 1933). |
30. Seed cases holding that the fact that &he purchaser does not read the statement of disclaimer is immaterial
include: Ross v Northrup, King & Co., 144 N.W. 1124 (Wis., 1914); Pimpinello v Swift & Co., 170 N.E. 530 (N.Y.,
1930); Kennedy v Cornhusker Hybrid Co., 19 N.W. (2d) 51 (Neb., 1945).

-
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f. i neou nts P

1. Recoverv-aver Action

2. §

3. Wrongful Besth Siad
(1) Grego v Se S.

{1) Bd O. Painter B
(2) Vezdi v The Nationzl Mineral Co., CCH 22, 126 (I1l., 1947) (warranty action for personal injuries

(1) E. 0. Painter Fertilizer Co. v Kil-Tone Co., 143 Atl. 332 (N. J., 1928) (in recovery-over action,

plaintiff®s right of action started at time sale was made to him by defendant and therefore statute
of limitations ran from that periocd and not from time that plaintiff lest a judgment to a third-
party purchaser)

(2) Brown v Godefry Mfg. Co., CCH 22, 252 (N.Y., 1951) (default of retailer in action for breach of

warzanty of halr dye not binding on jobber)

(3) Davis v Radford, 63 S.E. (2d) 822 (N.C., 1951) (retailer sued for breach of warranty of drug has

‘the right to idplead the wholesale dealer from whom he purchases)
e af Timitatlons
ertilizer Co. v Kil+Tone Co., 143 Atl. 332 (N.J., 1928) (supra)

arising from-wse of permanent wave preparations manufactured by defendant held barred, since
statute of limltations ran from tlme of injury)

‘Kiﬁsge Couy 12 N.E. (2d) 557 (N.Y., 1938) (wrongful death statute covered warranty
action) :

(2) Writeley v Webb's City, Inc., CCH 22, 268 (Fla., 1951) (wrongful death statute covered tort actions

but not wapranty actlons)
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SUPPLEMENTARY ANNOTATIONS TO PART 1

(Covering the years 1952 and 1953)

Section 1
(Mo supplementary material)

Section 2-8 (Manufacturers Liability for Negligence)
Page 8, Rule 1(a), after subpara. (4) add:
(3) Pope v Edward M. Rude Carrier Corp., 75 S.E. (2d) 584 (W. Va., 1953)
(explosive manufacturer)

(&) Stﬁll‘s Chemicals v Davis, 263 S.W. (2d) 806 (Tex., 1953) (herbicide manufacturer)

Page 8, Rule 1(b), after subpara. (3) adds
(4) See discussion in Gainey v Folkman, 114 F. Supp. 231 (Ariz., 1953)
{landowner*s 1iability)

Page 8, Rule 1(c)(2) after subpara. (xiii) add:
(xiv) Crop Dusting: Legal Probllems in a Mew Industry, 6 Stanford L. Rev. 69 (1953).

(xv) Griffith, Fault Triumphant, 28 N.Y.U.L.Rev. 1069 (1953)

Page 10, Rule 2(c), after subpara. (50) add:
{51) Saporite v Purex Corp., 243 P. (2d) 910 (Cal., 1952) (manufacturer of cleaning
fluid liable for personal injury to purchaser from retailer)

(52) Cohan v Associated Fur Farms, 53 N.W. (2d) 788 (Wisc., 1952) (feed-ingredient
supplier liable to purcha#er from processor-dealer for loss of mink)

(53) Higbee v Giant Food Shopping Center, 106 F. Supp. 586 (Va., 1952) (manufacturer
of permanent wave preparation liable for personal injury to purchaser from retailer)

(54) 'Willey v Pyrogas Co., 251 S.W. (2d) 635 (Mo., 1952) (manufacturers of safety valve
and heater liable for personal injury to purchaser from retailer)

(55) Saporito v Purex Corp., 255 P. (2d) 7 (Cal., 1953) (manufacturer of bleaching
solution liable for personal injury to purchaser from retailer)

(56) Burr v Sherwin-Williams Co., 258 P. (2d) 58 (Cal., 1953) (pesticide manufacturer
liable for property damage to non-—purchaser)

(57) Pruett v Burr, 257 P. (2d) 690 (Cal., 1953) {pesticide manufacturer liable for
property damage to non—purchaser, reversed on other grounds)

(58) american Cyanamid Co. v Fields, CCH 22,327 (W. Va., 1953) (manufacturer of -
poultry medicine incorporated in feed liable for injury to poultry to purchaser
from dealer)

(59) Marrero v Gluck, 122 N.Y.S. (2d) 197 (1953) (hair dye manufacturer liable to
beauty parlor operator for: persenal injury of patrzon)

Page 11, Rule 2(e)(2), after subpara. (ix) add: .
(x) 21 U. of Cinn. L. Rev. 460 (1952) - “Theory of Recovery by the Ultimate Con-
sumer from the Retailer or Manufacturer in Contract or Tort"

(x1) Moel, Product Liability of a Manufacturer in Tennessee, 22 Tenn. L. Rev. 985 (1953)

Page 12, Rule 3(a), after subpara. {(16) add:

(17) McClanahan v California Spray-Chemical Corp., 75 S.E. (2d) 712 (Va., 1953)
(fungicide inadequately labeled with warnings under federal and state econemic
polsans laws) :

(18) Hoskins v Jackson Grain Co., 63 S. (2d) 514 (Fla., 1953) (seed labeled with
false or misleading statements contrary to state seed law)

Page 12, Rule 3(b), after subpara. (1) add:
(2) Boncek v Permsylvania R. Co., 105 F. Supp. 700 (N.J., 1952) (dicta~violation of
penal statute is not negligence per se under New Jersey law)

Page 12, Rule 3(c), after subpara. (3) adds

(4) Cohan v Associated Fur Farms, 53 N.W. (2d) 788 (Wisc., 1952) (statute prohibiting
sale of adulterate¢ mixed feed not applicable to unmixed feed ingredient)
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Page 12, Rule 3(e)(2), after subpara. (vi) add:
(vii) A Rationale of Negligence Per Se, 26 Ind. L. J. 419 (1951)

(viii) Woods, Effect of the Food, Drug, and Cosmetic Act on Private Litigation,
8 Food, Drug, Cosmetic Law Journal 511 (1953)

Page 13, Rule 4(a), after subpara. (22) add:
(23) Kieffer v Blue Seal Chemical Co., 196 F. (2d) 614 {N. J., 1952) (failure
to label cleaning mixture with notice of dangerous composition)

(24) McClanahan v California Spray-Chemical Corp., 75 S.E. (2d) 712 (Va., 1953)
{label on fungicide failed fo warn against use contrary to directions)

(25) See, Hardy v Procter & Gam;ble, CCH 22,340 (C.A. 5th, 1954) (sufficiency of
warning on detergent with [réspect to effects on the eve held a jury question)

{26) Tomao v A. P. De Sanna & Son, 209 F. (2d) 544 (C.A. 3rd, 1954) (failure to
warn as to maximum safe operating speed of grinding wheel)

Page 13, Rule 4(b), after subpara. (5) add:

{6) Hopkins v E. I. Du Pont De| Nemours & Co., 199 F. (2d) 930 (Pa., 1952)
(failure to warn of the dahiger of premature explosion of dynamite under
certain conditions)

Page 13, Rule 4(c), after subpara. (8) add:
9) Mauro v Great A & P Tea Coi., CCH 22,276 (N.Y., 1952) (label on food extract
"90% alcchol® held adequate warning of flammability)

(10} Webb v Sandoz Chemical Works, 69 S.E. (2d) 689 (Ga., 1952) (label on drug
showed that it was to be used under physician's supervision)

(11) Stull's Chemicals v Davis, 263 S.W. (2d) 806 (Tex., 1953) (label on herbicide
_warned against harmful drifting potential)

Page 13, Rule 6(a}, after subpard. (7) add:
(8) Willey v Pyrogas Co., 251 S.W. (2d) 635 (Mo., 1952) (failure to test safety
valve and heater)

(9) Seaton Ranch Co. v Montana Vegetable 0il & Feed Co., 252 F. (2d) 1040 (Mont., 1952)

(10} Saporito v Purex Corp., 253 P. (2d) 7 (Cal., 1953) (failure to pressure test
bottled bleaching sclution)

(11) International Harvester Co. v Sharoff, 202 F. (2d) 52 (Colo., 1953)

Page 16, Rule 7(a), after subpara. (10) add:
(11) Higbee v Giant Food Shopping Center, 106 F. Supp. 586 (Va., 1952) (excessive
- alkali in permanent wave preparation) ’

(12} See, Hardy v Procter & Gamble, CCH 22, 340 (C.A. 5th, 1954) (detergent)

(13) Shafer v Barbier, 259 S.W. (2d) 461 (Ky., 1953) (alleged poisonous ingredient
in eyebrow dye)

(14) Burns v Ralston Purina Co., 75 S.E. (2d) 563 (Ga., 1953) (alleged poisonous
ingredient in poultry feed)

Page 16, Rule 8(a), after subpara. (7) add:
(8) Burr v Sherwin-Willlams Co., 258 P. (2d) 58 (Cal., 1953) (contaminated
pesticide)

Page 17, Rule 9(a), after subpara. (3) add:
(4)  Saporito v Purex Corp., 255 P. (2d) 7 (Cal., 1953) (explosion of bottled
bleaching solution) '

‘Section 2-B {Vendors Liability for Negligence)
Page 18, Rule 1(a), after subpara. (5) add:
(6) Bowman Biscuit Co. v Hines, 251 S.W. (2d) 153 (Tex., 1952), reversing CCH 22,280
(Tex., 1952) (food wholesaler not strictly liable for personal injury to pur-
chaser from retailer)

(7)  Cone v Virginia-Carolina Chemical Corp., 174 So. 554 (Miss., 1937) . o
(fertilizer dealer) t
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Page 19, Rule 3(b), after subpara. (1) add:
(2) Cone v Virginia-Carolina Chemical Corp., 174 So. 554 (Miss., 1937) (retail
fertilizer dealer)

Page 19, Rule 4(b), after subpara. (3) add:
(4) Strauel v Peterson, 52 N.W. (2d) 307 (Neb., 1952) (no right of actlon
accrued by viclation of the Bang's Disease Act)

Page 20, Rule 5(b), after subpara. (10) add:
(11) Cone v Virginia~Carolina Chemical Corp., 174 So. 554 (Miss., 1937) (dealer
did not know of dangerous character of fertilizer)

Page 20, Rule 5(c}, after subpara. (3) add:
{4) Blissenbach v Yanko, 107 N.E. (2d) 409 (Chio, 1951) (construction of
vaporizer spparent to purchaser)

Page 21, Rule 7{a), after subparap (21) add:
(22) see, Kautzmann v James, 66 S. (2d) 36 (Fla., 1993) (misbranding of drug-
doctrine of res judicata harred recovery)

(23) See, Walgreen Drug Co. v Sharp & Dohme, CCH 22,350 (Ill., 1954) (misbranding
of drug-recovery over actipon)

Page 22, Rule 8(b), after subpara. (9) add: :
(10) Cone v Virginia-Carolina Chemical Corp., 174 So. 554 (Miss., 1937) (sale
by dealer of fertilizer)

(11) Willey v Pyrogas Co., 251 5.W. (2d) 635 (Mo., 1952) (sale by wholesale
dealer of defective heater)

(12) Shafer v Barbier, 259 S.W. (2d) 461 (Ky., 1953) (no proof of harmful
ingredient in dye applied by beautician)

Section 2-C (Special Problems in Negligence Cases)
Page 23, Item a(a), after subpara. (17) add:
(18) Burt v Lake Region Flylng Service, Inc., 54 N.W. (2d) 339 (N.D., 1952)
($1,100 for less of producé of oats crop)

(19) Kieffer v Blue Seal Chemical Co., 107 F. Supp. 288 (N. J., 1952) ($250,000
for permanent disfigurement and loss of earning power)

Page 23, Item a(c), after subpara. (5) add:
(6) Dubois v Phillips Petroleum Co., 59 S. (2d) 107 {La., 1952) (damages for
injury to rice crop reduced)

Page 23, Item a(d)(2), after subpara. (11) add:
(3i1) 21 U. of Kan. City L. Rev. 160 (1953) - Damages ~ Liability from Crop Dusting

Page 24, Item b(a), after subpara. (11) add:
(12) Grossgold v Brooklyn Jewish Center, 112 N.Y.S. (2d) 66 (1952) (over—exposure
to ultra-violet lamp)

(13) Blissenbach v Yanko, 107 N.E. (2d) 409 (Ohio, 1951) (construction of
vaporizer apparent to purchaser)

(14) Black v Bennett, 55 N.W. (2d) 795 (Mich., 1952) (use of embalming fluid by
experienced person)

Page 24, Item b(b), after subpara. (10) add:
{11) Fein v Bonetti, 111 N.Y.S. (2d) 840 (1952) (application of hair dye)

(12) McClanahan v California Spray~Chemical Cerp., 75 S.E. (2d) 712 (Va., 1953)
(failure to follow directions for use on label of fungicide, held question

for jury)

Page 25, Item c(a), after subpara. (8) add:
(9) Willey v Pyrogas Co., 251 S,W. (2d) 635 (Mo., 1952) (negligence of manu-~
facturer in testing not relieved by negligence of dealer)

Page 25, Item e(a), after subpara., (2) add:

(3) Shafer v Reo Motors, 205 F. (2d) 685 (Pa., 1953) (disclaimer releasing motor
vehicle manufacturer from liability for breach of warranty and "all other
obligations or liabilities" held effective bar against either breach of
warranty or negligence actions)
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(4)  Maryland Cas. Co. v Owens-Illinois Glass Co., 116 F. Supp. 122 (W. Va., 1953)
(disclaimer effective as to negligence and warranty)

Page 25, Item e(b), after subpara. (3) add: v

(4)  Burr v Sherwin-Williams Co., 258 P. {(2d) 58 (Cal., 1953) (disclaimer
on label ineffective as to thizd parties not having opportunity to see the
label) '

Page 25, Item e(c), after subpara. (ii) add:
(i11) General Digest, Sales, key no. 267

Page 26, Item £(a), after subpara. (3) add:
(4) Saporito v Purex Corp., 243 P. (2d) 910 (Cal., 1952) (explosion of bottled
cleaning fluid)

(5) Burr v Sherwin-Williams Co., 258 P. (2d) 58 {Cal., 1953) (sale of pesticide)

(6) Pope v Edward M. Rude Carrier Corp., 75 S.E. (2d) 584 (W. Va., 1933)
(explosion of dynamite)

(7) See, Lock v Confair, 93 A. (2d) 451 (Pa., 1953) (explosion of carbonated
beverage)

Page 26, Item f(b), after subpara. (6) add:
(7) Webb v Sandoz Chemical Works, 69 S.E. (2d) 689 (Ga., 1952) (injury from use
of drug)

(8) Koktavy v United Fireworks Mfg. Co., 117 N.E. (2d) 16 (Ohio, 1954) (explosion
of aerial bomb)

Page 26, Item f(c)(2). after subpara (xiii) add:
(xiv) Note: 13 Mont. L. Rev. 53 (1952)

Page 27, Item g.2(a), after subpara. (6) add:

(7)  McClanzhan v California Spray-Chemical Corp., 75 S.E. (2d) 712 (Va., 1953)
(fact of registration.of fungicide under federal and state economic poisons
laws admissible; evidence showing effect of such registration not admissible)

(8) See Pruett v Burr, 257 P. (2d) 690 (Cal., 1953) (certain memos prepared by @
state officials in investigation not admissible as hearsay) .

Pagé 27, after Item h.2., add a mew subsection to read:
3. Statute of Limitations
1. In most states, product liability claims for injury based on negligence
are governed by statutes of limi#ation which commence to run from the "date of the
injury® or from the "date when the cause of action accrues.” However, in at least
one state, the statute of limitations for such claims relates to "the date of the
act or omission complained of." [The question becomes important when considerable
time elapses betwsen the placing lof a product on the market and subsequent injury
or damage from the product.
(a) Cases in which this question was invelved:
{1) Dincher v Marlin Firearms Co., 198 F. (2d) 821 (Conn., 1952)
(Connecticut statute of limitations runs from time of negligence
complained of and not time of injury)

Page 27, after Item h.3., add a new section to read:

1. ILiability of Governmental Units
In many cases, the use of chemicals by federal, state and local governmental units
produces 1iability claims. As a general rule the principle of sovereign immunity bars
the action. However, there may be a question whether the government was acting in a
proprietary capacity in which case there may be recovery, Brown v Sioux City, 49 N.W.
(2d) 853 (Iowa, 1953) or, in the case of the federal government, whether the Federal
Tort Claims Act permits the suit. For a recent case denying government liability under
this Act for crop spraying operations, see Harris v United States, 205 F. (2d) 765 (C.A. 10th,
1953), and Bowden v United States, 200 F. (2d) 176 (C.A. 4th, 1952). An annotation in
25 A.L.R. (2d) 1057 is rather exh%ustive on the tort liability of state and local govern—
mental units for damage resulting [from insecticide operations.

Section 3-p (Manufacturers Liability for Breach of Waxranty)
Page 28, Rule 2(a), after subpara. (4) add:
(3) Randall v Goodrich-Gamble Cd., CCH 22,279, reversed 54 N.W. (2d) 769 (Minn., 1952) o
(manufacturer of liniment 1liable to subvendee for breach of express warranty) E‘
(reversed on rehearing because of erroneous instructions) .
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(6)

(7)
Page
7)

(8)

(9)

Worley v Procter & Gamble Mfg. Co., 253 S.W. (2d) 532 (Mo., 19%2)
(detergent manufacturer subject to liability for personal injury to pur-
chaser from dealer where warranty was made on label; no liability on other
grounds)

Burr v Sherwin-Williams Co., 258 P. (2d) 53 (Cal., 1953) (pesticide manu-
facturer liable for property damage to non—purchaser)

28, Rule 2(b), after subpara. (6) add:

Cohan.v Associated Fur Farms, 53 N.W. (2d) 788 (Wisc., 1952) (feed-ingredient
supplier not liable to pprchaser from processor-dealer for loss of mink)

Frier v Procter & Gamble Distributing Co., 252 P. (2d) 850 (Kan., 1953}
{detergent manufacturer not liable for perscnal injury to ultimate user)

Wood v General Electric Co., 112 N.E. (2d) 8 (Ohio, 1953) (manufacturer of
electric blanket not liable for personal injury to purchaser from dealer)

Page 28, Rule 2(c), after subpara. (2)(ii) add: '
{1ii) 21 U. of Cinn. L. Rev. 460 (1952) "Theories of Recovery by the Ultimate Con-

sumer from the Retailer or Manufacturer in Contract or Tort"

Page 29, Rule 3(a), after subpdra. (5) add:

(6)

(7

(8)

Park v Moorman Mfg. Co., 241 P. (2d) 914 (Utah, 1952) (statement by salesman
that poultry feed concentrate would produce at a certain level held an express
warranty)

Worley v Procter & Gamble Mfg. Co., 253 S.W. (2d) 532 (Mo., 1952) (detergent
manufacturer subject to liability for warranty of safety on label; no
liability on ‘other grounds)

Wasatch Chemical Co. v Leon, 259 P. (2d) 301 (Utzh, 1953) (pesticide manu-.
facturer liable to purchaser on basis of oral claims for safety made at th
time of sale) .

Page 30, Rule 4(a), after subpara. (7) add:

(8)

(9)

Burr v Sherwin-Williams Co., 258 P. (2d) 58 (Cal., 1953) (pesticide
manufacturer)

Wasatch Chemical Co. v Leon, 259 P. (2d) 301 (Utah, 1953) (pesticide
manufacturer)

Section 3~B (Vendors Liability for Breach of Warranty)
?a)e 31, Rule 2(b), after subpara. (2) add:
3

(@)

Bowman Biscuit Co. v Hines, 251 S.W, (2d) 153 (Tex., 1952) reversing CCH 22,280
(Tex., 1952) (food wholesaler not liable for personal injury to purchaser from
retailer)

Duncan v Juman, 96 A. (2d) 415 (N.J., 1953) (food vendor not liable for personal
injury to members of purchaser's family)

Page 3], Rule 3(a), after subpara. (8) add:

(9)
(10)

(11)

Phillips v Whelan Drug Co., CCH 22,286 (Pa., 1952) (oral statement that
cosmetic was suitable for bleaching skin held an express warranty)

Keller v Flynn, 105 W.E. (2d) 532 (Ill., 1952) (oral statement that hogs were
long time treated and safe held an express warranty)

Postell v Boykin Tool & Suﬁply Ca., 71 S.E. (2d) 783 (Ga., 1952) (oral statement
that dealer “would stand behind" product, held an express warranty)

Page 31, Rule 4(c)(2), after subpara. (v) add:

(vi)

Amram & Goodman, Problems in the Law of Implied Warranty, 3 Syracuse L. Rev.
259 (1952)

Page 32, Rule 4(a), after subpara. (18) add:
(19) Highee v Glant Food Shopping Center, 106 F. Supp. 586 (Va., 1952) (retailer of

(20)

cosmetics sold in sealed package liable for breach of implied warranty of
wholesomeness)

Schilling v Roux Distributing Co., 59 N.W. (2d) 907 (Minn., 1953) (hair dye)
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Section 3~-C (Special Problems in Warranty Cases)

Page 33, Item a(a), after subpara. (7) add:
(8)  Park v Moorman Mfg. Co., 241 P. (2d) 914 (Utah, 1952) (feed; measure of damages
for breach of warranty where subject-matter has no true market value)

(9) Wasatch Chemical Co. v Leon, 259 P. (2d) 301 (Utah, 1953} (pesticide)

Page .33, Item a{c), after subpara. (1) add:
(2) M1ssour1 Bag Co. v Chemical Delinting Co., 58 S. (2d) 71 {(Miss., 1952)

(damages not proved to reascnable certainty)

Page 33, Item a(d), after subpara. (2) add:
(3) Higbee v Glant Food Shopping Center, 106 F. Supp. 586 (Va., 1952)
($4,000 damages for temporary leoss of hair held excessive and reduced to

313500)

Page 34, Item c(a}, after subpara. (14) add:
(15) Worley v Procter & Gamble Mfg. Co., 253 S.W. (2d) 532 (Mo., 1952)

Page 34, Item c(b), after subpara. (10) add:
(11) Schilling v Roux Distributing Co., 59 N.W. (2d) 907 (Minn., 1953)
{ingredient in hair dye)

Page 34, Item c(c¢)(2), after subpara. (iv) add:
(v} 51 Mich. L. Rev. 447 (1953)

(vi) Cady, Cosmetics and the Allergic Consumer: a medicolegal synthesis,
8 Food, Drug, Cosmetic Law Journal 701 (1953)

Page_34, Item c(c¢)(3), after subpara. (ii) add:
(iii) 26 A.L.R. (2d) 963 - "Seller's or manufacturer's liability for injuries as
affected by buyer's or user's allergy or unusual susceptibility to injury from

article.”

Page 35, Item d{a), after subpara. (5) add:
(6) Hall v Mosteller, 245 S.W. (2d) 338 (Tex., 1952) (disclaimer in contract of
sale of seeds effective in breach of contract action based upon failure of seeds

to produce)

(7)  Shafer v Reo Motors, 205 F. (2d) 685 (1953) (disclaimer in contract of sale of
motor coach)

(8) Maryland Cas. Co. v Owens-Illinois Glass Co., 116 F. Supp. 122 (W, Va., 1953)
(disclaimer in contract)

Page 33, Item d(b), after subpara. (5) add:
(6) McPeak v Boker, 53 N.W. (2d) 130 (Minn., 1952) (disclaimer in bill of sale that
boat "was not guaranteed in any way" did not exclude implied warranties)

(7)  Keller v Flynn, 105 N.E. (2d) 532 (I11., 1952) (disclaimer after contract is
concluded is ineffectual unless buyer assents to change)

(8) Burr v Sherwin-Williams Co., 258 P, (2d) 58 (Cal., 1953) (disclaimer on label
not seen by ultimate purchaser)

(9) Diepeveen v Larry Vogt, 99 A. (2d) 329 (N.J., 1953) (disclaimer in sale of
bulbs ineffective because made after consummation of sale)

Page 35, Item d(c)(2), after subpara. (iii) add:
(iv) 53 Col. L. Rev, 858 (1953) - Warranties, disclaimers and the parol evidence rule

Page 35, Item e(a), after subpara. (3) add:

(4) De Lucia v Coca-Cola Bottling Co., 89 A. (2d) 749 (Conn., 1952) (lack of notice
by buyer of breach barred warranty action arising from the presence of a decayed
grasshopper in a bottled beverage)

(5) Cohan v Associated Fur Farms, 53 N.W. (2d) 788 (Wisc., 1952) (estoppel to raise
question of untimely notice-question for jury)

(6) Mead v Coca~Cola Bottling Co., 108 N.E. (2d) 757 (Mass., 1952) (type of notice
required)

(7) Victorson v Albert M. Green Hosiery Mills, 202 F. (2d) 717 (Pa., 1953) (notice
of breach given four months after last shipment and ten months after initial
shipment not unreasonable as a matter of law)
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Page 36, Item f.l., after subpara. (3) add:

(4) Cohan v Associated Fur Farms, 53 N.W. (2d) 783 (Wisc., 1952) (doctrine of
res judicata barred recovery-over action)

Page 36, Item f.2., after subpara. (2) add:
(3) Blessington v McCrory Stores Corp., 111 N.E. (2d) 421 (N.Y., 1953) (breach
of warranty claim governed by statute of limitations pertaining to contracts)

Page 36, Item f., add new_subsection:
4, Subregation

{1} Bankers Indemnity Ins. Go. v Frigidaire Sales Corp., 113 F. Supp. 405
(Mo., 1953)
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PART 11

Section 1. Product [iability Decisions Involving Pesticides
{Including Agricultural and Househ nsecticides, Fungicide odenticides, Herbicides, and Disinfecta

1. Jones v George, 61 Tex. 345 {1884)

Action to recover damages. for a breach of warranty in the sale of an insecticide by the defendant druggist
to the plaintiff, Plaintiff was sold a guantity of “"chrome green" by defendant instead of "Paris Green" as re-~
quested. - The prgduct was purchased for use on plaintiff's farm in controlling cotton worms. The evidence showed
that "Paris Green" would have destroyed the worms on plaintiff's cotton, whereas the product furnished was wholly
ineffective. Plaintiff offered to prove the value of the cotton as it stood before destruction by the worms, but
this was excluded by the court on the ground that the value of the cotton did not constitute an element of actual
damage. This, togethsr with the giving of an instruction assum%ng the same principle, was assigned as erzor.

Held, reversed. Although technically no warranty existed, b there was an implied contract that the seller
sold and deliversd an srticle of the kind contracted for. The true measure of damages in such a case should have
been the value of the crup before It was destroved by worms, the cost of the insecticide, the cost of its prépara-
tion and application, with interest ¢n the money expended,

2. West Disinfecting Company v Plummer, 44 Apo. D.C. 345

Action to recover damages for personal injuries sustained by plaintiff as a result of an explosion which
occurred during the application of an insecticide manufactured by defendant. Plaintiff had purchased a quantity
of insecticide knewn ag "Kil-Bug™ for use in spraying the premises of his employer. While using this with a
sprayer; also furnishetl by defendant, plaintiff's eyes were severely injured when an explosion cccurred. The
evidence ‘showsd -that defendant had orally represented that the insecticide was not poisonous and could be used
in the accompanying sprayer without hatm to the persch using it, and that defendant had failed to properly label
the receptacle. Recovery was sought on the grounds of false representations, failure to label, and the selling
of a sprayer which was not in pepoper condifion ia that it failed to indicate when sufficient air had been pumped
in the machine. MNumervus imstructiohs were given by the court, and the jury returned a verdict for the plaintiff
for $2,000.

Held, affirmed. The basls of liability was stated by the court as follows:

"The defendant was charged, and the|jury necessarily sc found, that the disinfectant was sold with
the representation of its harmlessness. Whether so or not, it was the duty of the defendant to
label the can containihg the fluid so as to show its dangerous character, or to represent the Same
to the party purchasing.' A man who delivers an article which he know to be dangerous, without
notice of its nature and qualities, is liable for any injury which way reasonably be contemplated
as likely to result, and which deesiin fdct result, therefrom, to that person or any other, who is
not himself in- fault, and it matter# not whether the person injured was the actual purchaser from
the defendant, 1f his use of the same was that intended.”

3. Mossrud v les, 157 W.W, 798 (Wis, &)

Action to recower damages for the loss of plaintiff's cows sustained as a result of applying "Quack Destroyer”
to his grass. The compound was purchased by plaintiff from defendant dealer. Eight cows died from eating the
grass to which the mixture had leen applied. Recovery was sought on the ground that defendant had negligently
falled to label his preduct with the word "Poison" as required by statute. The jury rendered a verdict of $450
for plaintiff and defendant dppgaled.

Held, affirmed. The viclation of the statute in quéstion constituted negligence as a matter of law. The
evidence;fuxtn®r supported the finding that| the negligence was the proximate cause of the injury resulting, and
that plaintiff was not guilty of contributory negligence.

4. Midland Valley R. Go. v Rigpe, 161 Pac.|233 (Okls., 1916) : ,
Action to recover damages for the loss of plaintiff's cattle caused by their drinking water containing arsenic
(for eradication of Texas ticks). The poisen flowed from a dipping vat maintained by the defendant garrier on its
right of way. Plaintiff sued dn the theory that defendant was negligent in failing to enclose its dipping com-
pound scias ‘to prévent injury o trespassing cattle. .
Held, judgrent for plaintiff affirmed. The evidence was sufficlent to support a finding of negligence on
the part of the railroad company.

5. Missouri, K & T Rv. Co. v Rose, 16 o 734 &

‘Action to recover demages for the loss|of plaintiff's cow alleged to have been killed by the negligence of the
defendant rallway company. The evidence showed that the cow, running at large, was poisoned by drinking an arsenic
dip insecticide used by the defendant for destroying fever ticks on livestock. The dip had flowed from a tank car
of the defendant and had formed a pool along defendant's right of way. The defendant's agent failed to remedy the
condition afier being notifisd of its sxistence. . - :

31. The court said that an implied warranty of fitness and quality would have arisen if the "Paris Green" had
been of inferior quality but that the non-conformity of a product delivered to the description under which it
was sold was in the nature of a breach of contract. It will be noted that this is now covered under the unifomm
sales act by the warranty of description.
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Held, judgment for plaintiff affirmed. The evidence was sufficient to support a finding of negligence in -
that the defendant failed to exeréise reasonable care to prevent injury to the cow after discovery of the escaped o
poisonous fluid, ’

6. Eitzosrsld v Brooklyn Institute of Arts and Science 62 N.Y.S, 625

Action to recover damages for personal injuries to plaintiff caused by the explosion of a disinfectant which
defendant and others were using on stuffed bird specimens in a case. The plaintiff assisted in the disinfecting
operation. The disinfectant contained carbon disulphide. The evidence showed that the quantity used in a space
of that size formed' a highly explosive mixtuze, that it was likely to dissolve the insulation on electric wires »
in the case, whereby a spark sufficient to explode the mixture could be created. Recovery was sought on the ground
that defendant, supervising the diﬁinfecﬁinbw was negligent in using such a quantity under the circumstances,

Held, judgment dismissing the complaint reversed. There was sufficient evidence of negligence for the jury.

7. Kgamexr v Carbolineum Wood Preserving Co., 177 Pac. 771 (Wesh )

Actlon o recover tamages for the destruction of a large part of plaintiff's prune orchard resulting from the
use of an Iinsecticide sold by defendant. Plaintiff had actually purchased the insecticide from a2 seed company which
was not connected with: the defendant. Reco?ery was. sought on the ground that plaintiff had made a prior purchase )
of the samle product some years before from another party and that the labels on the can of this product stated
"Trunks of fruit trees painted with Awvenarilis Carbolineum will not be troubled with borers and will beceme
healthier.”

Held, directed verdict for defendant affirmed. There was no privity of contract between plaintiff and de-
fendant. - The court concluded:

"Ihe Avenarius Carbolineum is not shown- to be of a noxious or dangerous kind. It was not shown

that the respondent (defendant) had been guilty of fraud or deceit in passing off the article, s
or that the respondent had sold or ever had possession of the article purchased by the appellant

(plaintiff); and it was not shown that the respondent had been negligent in any respect with

referance to the sale of the article purchased by the appellant and used upon his fruit trees.

Hot: caming within any of these excepﬁiens, the general rule must apply that, where there is no

privity of contract between the .appellant and the respondent with reference to the sale of the

Avenarius Carholineum, no liability dxists-against the respondent.”

8. McCrossin v Moves Bros. & Qgﬁler, 7 o 566 (Minn.

Action to recover damages for wrongful death against a wholesaler dealer in drugs. The defendant dealer had
sold a quantity of "Roach Doom" to the state board of contrel for use in the extermination of roaches in various
state institutions. Plaintiff's intestate, an employee of one of these institutions, ate some of this compound
in ignorance of ite poisonous character and subsequently died. Recovery was sought on the ground that the product Q{f
was not igbeled %o Show its poiscnous and dangerous nature. .
Held, judgment for defendant. - A manufacturer or vendor, putting out and selling articles inherently danger-
ous, without notice to pthers of their dangerous nature and qualities, is liable for any injury to any third per-
son which might have bepn ressonably foreseen by the manufacturer or dealer in the exercise of ordinary care. L
However, the camplaint here was defective since (a) there was no allegation that Roach Doom was imminently danger-
ous, (b) there was fo positive allegation that defendant, a vendor, actually knew that Roach Doom contained poison—
ous or delaterious ingredients, and (v) there was no allegation that the label did not give adequate notice of the
character of the substange; since the name Rgach Doom itself would be sufficiently suggestive of the danger to
life from the greparation.

9. Smith v Pavne, 206 Pac. 715 (Utah, 1922)

Action to recover damages for the loss of plaintiff's sheep poisoned by the use of an excessive solution of
cresol spray used by defendant to disinfect the cars used in transporting the sheep. The evidence showed that the
disinfectant, instead of being a 3 per cent solution of cresol, the amount prescribed by government formula, was
from 3 to 9 times the pruper amount. The lods of the sheep was due to the inhalation of the cresol fumes and the
consumpticn of the dlsinfectant. ‘ '

Held, judgment for plaintlff affirmed. [There was sufficient evidence to support a jury finding of negligence
on the part of the cirrler.

Cliff v Caldfornia. Sprav-Chemjcal Corp,, 257 Pac. 99 (Cal., 1927) d
Action to recover damages for personal injurles sustained by plaintiff from the use of an insecticide manu-
factured by dafendant. The product, "Ortho Lime Sulphur Solution," consisted of 10% lime, 20% sulphur and 70%
water, and was sold for use in spraying orchards and vineyards. Plaintiff bought it from a fruit exchange of which
he was a member, the gxchange having purchased it from a retailer who had in turn bought it from the defendant man~
ufacturer, The barrels o¢ drums were properly labeled and indicated the guantity, quality and ingredients of the
solution.  Plalntiff had 'wsed the spray for four years prior to the accident in question, which occurred when the
solution sguizted into his eye as he opened a barrel for the first time. The manufacturer was charged with negli-

10,

®

3§.h0the§ cases lnvolving the liability of railroads for damage to livestock arising from the use of chemicals on
rights of ‘way include: .

(1) Ft. Worth & R. G. Ry, Co. v Brown, 173 S.W. 943 (Tex., 1914) —
(2) Texas & N, O. R. Co. v Jones, 242 S.W. 269 (Tex., 1922) %
(3) st. Louis~8. F. Ry. Co. v Fletcher, 253 S.W, 12 {Ark., 1923) -
(4) Texas & Mi 0. R« Co. v Kaderli, 33 5.W. (2d) 832 (Tex., 1930}

(5) McKenzie v Pewell, 22 S.E. (2d) 735 (Ga., 1942) A
(6) Louisville & N. R. Co. v Gillesple, 172 S.W. (2d) 1015 (Tenn., 1343)

(7) Wright v Ililnois Cent. R Co., 16 S, (2d) 381 (Miss., 1944)
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gence in packing the solution and failure to warn of dangers incident to its use. Defendant contended that it was
not guilty of negligence, that it was not liable to a purchaser from a retailer, and that the loss of plaintiff's
eye was not due to injury caused by the solution but by attempted removal by surgery of scar tissue from the eye

after 1t had successfully healed.
Held, Judgmen* for defendant affirmed.33 The court reviewed the evidence and concluded:

"The record shows that the labels which were placed upon the drums gave specifically and in
detail the guantity, quality, and ingredients contained in each. The accuracy of the label is
‘unquestioned. © Thers was alsc testimony fo the effect that the substance had been handled for
many- years without anyone experiencing any injurious results. ....nor was there any testimony
introtduced . from which the jury could conclude that the chemical content of the drums were not
correctly stated on the Iabwls, for was there any testimony from which the jury could conclude
that the contents of the drum in duestlom was imminertly or 1nherently dangerous, or contained
anything from which the jury could gonclude that a user thereof; in the ordinary course of
handling, or #n applying it to the uses and purposes. far which it was intended, would be ex-
posed to any hazaids, or to anytthg that might result dnjuriously to sither life or limb....
Thers being no comtractial relations between the plaintiff and the defendant in this case...
recovery car ghly be had in tort End then only when-the compoudd or substance sold is immi-
neftly and inherantly dehgercus and such danger concealed by the ssller.”

11. Kolberg v Sherwin-Williams Go., 269 Pac. 975 (Cal.

: Action to recover for damage sustained by plaintiff from the use upon his orange orchard of a product manu-
factured and sold by the defendant for the purpose of spraying orange and other citrus trees to destroy scale.

The solution, known as "Citro-mulsion”, contained about 73% heavy gravity hydrocarbon cil and about 274 inert
ingredients. Emperlmemts conducted prion to the sale showsd that solutions with from 4% to 8% of the citromulsion
with the balarice water resulted in 796 ~ 90w defoliation. The manufactured article was sold by the agents of de-
fendant to the plain*&ff throlgh a dealer| under‘an agream&nt that the dealer would apply the spray to plaintiff's
orange trees under thi direction and cortpel of defendant's agents. The spray was applied under this arrangement
and resulted in sgrious injury to the tregs sprayed and in the loss of a large portion of the crop of oranges.
Plaintiff 'suied upsn the theury that the minufactured artigle was inherently dangerous to citrus fruit trees; that
this fact wis known to the defendant, and| thet the plaintiff was induced to purchase it and have it applied to his
trees through the falte representation of}defnndant s ggerits that it would not injure the trees or the fruit or the
buds. Judgment was rendered fox $6,100 in faver of plaintiff, and defendant appealed.

Held, afifirmed.. The llahxllty of the defendant rested upcn the rule that a manufacturer or seller of an
article 1nherently‘damgerGU> to life or ppoperty is liabls for injuries to the ultimate consumer who has purchased
through a middleman. The evidénce was sufficlert ‘to show that the product contained oil that was inherently dan~
gerous to leaves sind that defendant knew this by reason of prior experiments.

12, WMnite v Netional Bank of Commerce, 2] f@ Pac. 915 (Cal,., 1929)

Action by plaintiff seller to recover the purchase price of a tree spray in which the defendant purchaser
filed a crogs~complaint for property damage caused by the spray after representations by plaintiff's agents that
the spray was;harmless. Evidence was introduced showing that the use of the spray, which contained oil, damaged
the fruit growing on defendant’s citrus trees in the sum of $2,300. Judgment was entered in favor of the defen—
dant in the sun of $714, the differente batween the amount of the alleged damage and the purchase price of the

spray. Plaintiff sppbaled on the grounds that there was np showing of negligence and, secondly, that he had dis-
claimed liability for hazm resulting Ffrom|the use of his spray.

Held, affirsed.. (1) The eviderce supported the finding that plaintiff's agents falsely represented that the
spray "would mot hurn, scald, or in apy way harm citrus friit frees, their fruits or foliage, regardless of the
temperature o weather conditions.” These ‘representations must have been known by plaintiff to be false due to
the findings by other entomelogists of the Injurious effects of spraying citrus trees with this product. (2) The
evidence would not, auppmrt a finding that any label, contafifng a disclaimer of results, actually appeared on any
of the diums of spray. whxch.w@me d@L:vemed to the defendant.

13. gchezwin-Williams Co. of Texas v Offechauser, 42

Action to recover damages for breach of warranty against a manufacturer of arsenate of calcium. The defen-
dant sold to the plaintiff .a quantity of drums of arsenate of calcium for resale to other farmers for use in the
control! of cotton worms and bell weevils. | The drums were labeled with the name of the product, that it was "sold
for inse¢ticide purposes” and scontsined dirkctions for use upon potatoes and other vegetables, and for dusting
cotton f@r cotton boll weewils, The evidence showed that the quantity purchased by plaintiff from defendant for
$2,700 was, in tupng sold by pla1nt:ff to |Fhrmers for $4,983, but that the product completely failed to kill in-
sects as represented. end plaintiff was forded to make r@;unds and furnish another brand of insecticide. Recovery
was sought on the gmound that the substance sold by defenddnt was not an insecticide as represented, was not
marketable, ‘and was not suitable for the Qurposes for which it was sold. The jury returned a verdict in favor of
plaintiff for $8,095,

Heid, Judgmemt modified and affirmed. (1) The evidence established that arsenate of calcium is well known
as an insecticlde and is used for the purpose of killing army worms and boll weevils feeding upon cotton plants
and was' sald for that purpose, These facﬁs established that there was an implied warranty that the product was
reasonably useful for! the purpese for whiqh it was spld. The jury were justified in finding that there was a
breach of #his: warranty. [(2) For the breﬁch of warranty, the measure of damages was the difference between the
value of the prmdu&ﬁ warranted and the value of the product actually delivered. If the article delivered were
wholly worthless tha éntire value warrantid could be recoverad. Therefore, recovery of $4,983 was justified.

33. The court held that the trial tourt éhould have directed a verdict in faver of defendant but that since the
jury gave a verdict for defendant, there was no prejudicial error.
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However, damages of $2,500 as injury to plaintiff's business, $437 for replacing some of the worthless arsenate o
to the farmers, and $175 for investigations, were too remote and speculative to authorize recovery.

14. Ingraham v Associa 0il.Co., 6 P, (2d) 645 (Wash., 1332) .

Actlon to recover damages for breach of warranty sustained by plaintiff as a result of spraying his peach
orchard with "Avon Spray Emulsion,” an oil spray manufactured by defendants. Plaintiff contended that at the time
the defendants sold the oil spray to him, they expressly warranted>? that the spray would kill aphis pests on fruit
trees and would not injure the trees or fruit, whereas the spray was not suitable for the purposes for which it was
intended in that it was old, and the elements composing the spray had broken down, thereby freeing the oil. The »
evidence further shower that when the spray was applied it killed some of the trees and injured many others and
damaged the growing crops and that it failed to kill the aphis pests. Defendant contended that at the time the
spray was sold thepe appeaved upon each of the containers a notise disclaiming any warranty, elther express or im-
plied, "for any injury resulting from handling end using the prodict.”

Held, judguent fpr plaintiff affimmed. (1) The jury were justified in Finding that the defendant made an
express warranty of his product in the oral représentations to plaintiff and that these were breached. Since the
Jury found that an express warranty of fitness was made; no subsequent disclaimer would be effective unless as-
sented to by the plaintiff. (2) The vourf tdrrectly instructed the jury that, in assessing damages, they should »
estimate the difference in the mirket value of the orchard before and after the injury complained of, and, in es-
timating the market valbe of the orchard, they should consider thy value of the crop which the trees would have
produced during the eurrent sesson had they ot been injured, léss the cost of producing eand harvesting the crop.

15. W. T. Rawleigh Co. v Shoultz, 56 F, (2d4) 148 (Pa,, 1932)
Action to recover damages for persondl injuries to plaintiff caused by the explosion of a chemical disin-
fectant menufactured by defendant and sold ip plaintiff by a traveling dealer. The proof at trial showed that
when the plaintiff handled the purchesed bot¥le of disinfectsnt, it exploded and destroyed the sight of one eye. e
There was alsg proof tending to show that the ingredients used in the disinfectant were such that a gas would form
which would aepumulate, if not released, and cause an explosion. Recovery was sought on the ground of negligence.
After & verdick for plaintiff, deferdant appealed on the ground that the trial court should have given binding
instructiong for defendant on the ground that” there was no privity between plaintiff and defendant.
Held; affirméd, The defendant prepared the disinfectant for the purpose of sale through a dealer and there-
fore could not aveid liability on the greind of lack of techhical privity.

16. Cole v New England{lgeg_ﬁggggg_ggy 463 4¢1, 742 (R, 3) 35

Actidn by a farmer to recover damages for the death of ‘one of his cows. The evidence showed that the defen-
dant was engaged in spraying trees on B publi¢ road adjacent to plaintiff's pasture. Some of the spraying solution
containing arsénate of lead was sarwietl by the wind o the padsture and the cow was poisoned through eating some of "
the grass. Defendant had knowledge ¢f the proximity of the fzim but gave no notice to the plaintiff of his oper- ‘Ez;
ations,
Held, Jjudgment for plaintiff affirmed. Where animals dre injured or killed by reason of eating poisonous
substances present upon land through the act of a defendant, 'z right of action against him will lie in behalf of
the owner of the livestock.

17. Sa A, Gerperd Co, v Ericker, 27 P, (2 7

Actlon to recover damages for injury to plaintiff's bees caused by the defendant's dusting his lettuce crop
with an lnsecticide, "Dutox No. 20", The defendant employed an aerial dusting company to perform the spraying to
control worms. The spraying was done in the morning from an airplane flying over the field and over plaintifi's
aplary. Sevenly-five colonies of bees were destroyed by the insecticide. A verdict was rendered for $2,000 in
favor of plainiiff, and defendant appealed on the grounds that the dusting company was an independent contractor
and that thereflore defendant was not liable for any damage suffered by the plaintiff, and secdndly, that the ver- L 4
dict was excesgive. . . .

Held, affifrmed. (1) The owner of premises may not delegate the work of dusting or spraying a crop with poi-
sonous insectlgides to an independent contractor and thus avoid liability. (2) The verdict was not excessive. The
proper measure of dimages was the difference between the market value of the bees at the time they were damaggg and
the value of the colony after bees were killed, with reasonable expenses incurred in effort to mitigate loss.

18. E..L. DuPcnt de Nemours v Baridon, 73 F. (2d) 26 (Jowa, 1934) - (,
' Action ta recover for damage to gladiclus bulblets allegedly caused by the use of "Semesan", a seed disin- -
fectant or funglcide manufagtured by defendant and purchased by plaintiff through a dealer. The company recom-

mended its use Ffor: the treatment of seeds, roots, and bulbs before planting and represented it as a safe and bene-
ficial plant disinfectant, and, by labels on the containers and by pamphlets furnished to customers through dealers,
directed how it should be used. Plaintiff sought recovery on the ground that the defendant negligently failed to

34. The original complaint was framed on the theory of both an express and implied warranty. During the course "
of the trial, the court withdrew from the jury all evidence pertaining to an implied warranty and submitted only

the question whether an express warranty had been made. ‘

35. See, Gilmdn v City of Concord, 195 Atl. 672 (N.H., 1937) (action against a municipality to recover for the

loss of plaintiff's chickens, poisoned by a tree spray employed by defendant to eradicate pests; judgment for
defendant on the theory of governmental immunity) ii
36. The court estimated compensable damages as follows: market value of 75 colonies destroyed. or absorbed, $7.50 -
each ~ $%62.50; damages to 308 rebuilt colonies at $4.50 each - $1,382.00; wages of two apiculturists $100; &

honey fed to bees -~ $80; wages of plaintiff for extra work caused by the poisoning of bees ~ $300. The court
rejected as speculative a claim for damages by reason of the loss of increase, fixed at 250 hives.
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glve proper directions for the treatment of bulblets. The company alleged that the plaintiff's loss was the re-
sult of the improper use of the product, i.e., the bulblets were not dried and planted immediately after treatment.
The trial court charged the jury that if plaintiff had followed the directions fof use and his bulblets were de-
stroyed, he would be entitled to recover. The jury returned a verdict for $7,500 in favor of plaintiff, and de-
fendant appealed contending that the nonWarranty of results ¢lause3? printed on the label attached to the containers
constituted a defense, that there was no privity of contract between the parties, and that there was no substantial

evidence of negligence on the part of the defendant,

Held, reversed. . Although the lack of privity was no defense, notwithstanding the fact that only property dam-
age was involved, and although the disclaimer was ineffective to relieve liability for negligence, there was re~
versible error in the court's instructions and s defect in plaintiff's proof. First, under the charge of the
court the liability of the defendant was that of an insurér of the safety of its product when used as directed,
whereas under the lsw it must Eppest thet| the manufacturer knew or in the exercise of reasonable care should have
known thet its preduct if used as directed or recompended by it would cause or be likely to cause such injury.
Sseand, the evidence showed that plaintiff did not use the product as directed. As expressly stated by the court:

"The manufacturer is not an insure{ that in every instance and under all circumstances no in—
Jury will result from the use of his product as directed or reécommended, but if he knows or in
the exercise of reasonable care should know that if his product is used as directed or regom=
mendied Lt will cause opr be likely to cause material Imjuzy, then he is llable to any persen who,
in: reliance updn-his representatiogs, directions, and resommendations, uses the product for the
purpese anid i the menner directed|and recommended by the manufactirer and who suffers injury as
_a direct repult, unless it appears that. the user also kigw or in thé exercise of reasonable care
should have: krdwn that the wse of the product would be injurious or would be likely to cause the
injuries complained of ,* :

19. Miles v A, Avena & Co., 73 P. (2d) 1260 (Cal., 1937)

Actlon to recover dameges for the deéath of plaintiff's bees caused by a poisonous dust, containing calcium
arsenate, floating from defendant's field jwhere mellons were being dusted by an airplane to plaintiff's apiary
about one-half mile away. Evidence showed that the dust was found in the hives and on the dead baes after the
dusting operations.

Held, judgment for plaintiff sffirmed. The court stated:

"It must be conceded that, in itseqf, dusting vegetables to kill pests that prey upon them is

a necessary and lawful operation which the owner of the vegetables may perform either himself
or through his servants, or may have performed by an independent contractor. However, he should
not do the dusting, or have it done under conditions ghich would indicate to a reasonably pru-
dent person that damage to his:neighbor would rasult. ¢ Defendant knew, or should have known,
that the light ‘dust prajected under| pressure onto the mellons would float in the air; there is
evidence that a light breeze was blpwing during the dusting operations. They should have known
that the dust would fléat for-a considerable distance when propelled by such a breeze. Dusting
material containing a poison that would kill bees was used. Under the conditions prevailing at
the time, they should have foreseen|the ensuing damage to plaintiff. It follows that they must
respond in damages." i

20. Pannells v Reilly, 23 N.E, (2d) 87 (Mass., 1939)

Action to recover for damage to plaintiff's lettuce crop as the result of defendant's spraying trees on his
adjoining property with a solution or compound containing arsenate of lead. The evidence showed that before the
spraying began the plaintiff objected because of the danger to his crop, but that the defendant disregarded this
and ordered the: spraving. oL -

Held; judoment for plaintiff affirmed. The court stated:

"The spraying of a poisonous substance in the immediate vicinity of or practically over a crop
of vegetables intended for human consumption was the performance of work of such a character
that damage would necessarily result to the owner of the vegetables unless reasonable precautions
were taken to avert such damage:. Here the trial court could find that no adequate measures were
adapted tp protect the plaintiff's property from being sprinkled with the poison, and that the
defendant , tnmindful of the plaintifif's protest ordered the work to be done and witnessed iis
performance. Care in the selection of an independent contractor in these circumstances was

not a defense.® - '

21. Ellis v Orkin Exterminating Co., 143 S,W. (2d) 108 (Tenn., 1939)

Action to recaver damages for the deakth of plaintiff's intestate allegedly caused by the negligence of de-
fendant. Defendant was employed by the parents of plaintiff's intestate, a child, to exterminate bed bugs and
vermin on their premises. The house was vatated by all occupants and turned over to the defendant fo; a period
of twenty-four hours. Plaintiff's intestate entered the house during this period through a window which had

37. The provision read: "The use of Semesan|being beyond the control of the manufacturer, no guarantee, express
or implied, is made as to the effects of such use, whether or not in accordance with these directions or claimed
s0 to be." The court held that this provision constituted a disclaimer of results but not a disclaimer of safety.
38, Applying the,&amiliar rule where damageitoc a plaintiff's property has resulted from drifting smokes, dust,
noxious gases or similar substances originaﬁing on a defendant's property, that "No person is permitted by law

to use his property in such a manner that damage to his neighbor is a foreseeable result." See, Restatement of

Torts, Sec. 364 at seg.
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been left unlocked and was asphyxiated by the hydrocyanic acid used by defendant. Recovery was sought on the

ground that defendant was negligent in leaving the window unlocked. by
Held, directed verdict for defendant affirmed. The proximate cause of the child's death was his own act

of entering the house, as a trespasser in vioclation of the instructions of his parents and the warnings of the A

defendant. %

22. Larrimore v American National Insurance Co., 89 P. (2d) 340 (Okla., 1939)

Action to recower for personal injuries sustained by plaintiff when rat poison exploded and burned her while
she was working in.a coffee shop leased to her employer by the defendant. The defendant had furnished the rat
poison to plaintiff’s employer for use on the| premises. The evidence showed that the polson contained about two L
percent. phasphorous and was not dangerously 1‘flammable.
Held, judgment for defendant affirmed. (1) Although the defendant knew that the compound was poisenous,
there was no showing thet he knew or should have known that it wes explosive or inflammable, (2) Assuming that
the defendant violated the statute, "Whoever ishall, except in a safe place on his ouwn pranlses, lay out strych—
nine or dther polson, is guilty of & misdemeanor”, there was no showing that plaintiff's injury was caused by ex-
posure to @ hazard from whizh it was the puxﬁase of the statute to protect him.

23. Hammond. Rangh Corporation v Dodzog, 136 ggmg (2d) 484 (Ark., 1940)

Action to recover damages for injury to plaintiff's stock poisoned in their pastures adjoining the defen-
dant's farm by the spreading of a spray cantﬁlnlng arsenic. The evidence showed that the airplane pilot spraying
defendznt's cation spreéad the spray upon the pastures of the plaintiff, without cutting off the spray while making
his circle. over the pasture in turning sround to go over the cobton field. Immediately thereafter a mule, heifer,
and two milk coies bepswme sick, one dying on the day the poison was spread, another shortly thereafter, there
being ne evidence that any of ‘the animals wete sick before the spredding of the poison. The jury returned a ver-
dict for plslntxff andl deféndant eppealed on|the ‘grpunds that there was insufficlent evidence to go to the jury, .
and, secoridly, that the' dpdgrator conducting Lhe dustihg was an independent contractor. ¢
Held, affizmed. (1) The evidence justified o finding for the plaintiff. (2) The dusting company was an
agent of the-defendant, vather than an 1nd@p$nden+ contractor, singe the ‘liability arising from the work was non-
delegable.

24. Simpson v American 0i] Co., 8 S.E. fzd) £13. (N.C,, 1940)

Action to recover damages for personal 1nJuries sustained by plaintiff while she was using an insecticide

manufactured by the defendant il company and -sold by the defendant drugglst. The spray settled upon her body

causing: mmflammation and bails of a sericus and recurrent nature. The can in which the insecticide was sold L

- contained the follewing label statements “For Best Results use Amox hand Sprayer - How to Use Amox - The 100k

Active Insecticide. Amox is made for the purpose of killlng insects, it is not poisonous to human beings, but

is sure dasth to insects. Amox Liquid Spray is non-poisonous te human beings, but is not suited for internal

use, Do mot spray on fdod oxr plants. Note with all its insect killing power Amox may be used freely indoors.” {f:

Plaintif¢ sought recovery on the grounds of negligence and breach of warranty. The defendant oil company relied

heavily on the fact that it was not in privity with plaintiff. After a jury trial, the court entered a judgment

for $8,000 in favor: of plaintiff, and the d fendant 6il ¢ompany appealed. (A voluntary nonsuit was taken as to

the r@s‘tml drugglsts..) ¥
Held, reversed on technical grounds. :ﬂoweverg the court affirmed that the printed assurances on the label

that the product as used in a spray was harmless to human beings constituted a warranty by defendant running with

the produét inte thie hands of the cons umer,/far whom it was intended., In the words of the court:

"Here we have written assurances tha were obviously intended by the manufacturer and distribu-

© tor of Amox for the ultimate consumer, since they are intermingled with instructions as to the
use of the product; and the defendani was so anxious that they should reach the eye of the con- Py
sumer that it had them printed upon the package in which the product was distributed. The assur-
ances that the product as used in 2 spray was harmless to human beings while deadly to insects
was an attractive inducement to the purchaser for consumption, and such purchase in large quan-
tities was adwantage@us to the manufacturer. We know of no zeasen why the original manufacturer
and distributpr ‘should not, for his benefit and that, of course, of the ultimate consumer, °
make such assurances, nor why they should not be relied upon in good faith, nor why they should
not constitute a warranty on the parE of the original seller and distributor running with the

piroduct into the hinds of the consumer, for whom 5t whs intended.” T

25. Simpson v American Oil Co., 14 S.E, { Q) 638 (N.C., 1941)

On the first appeal from a judgment in favor of plaintiff, 8 S.E. (2d) 813, supra, the court granted a new
trial begause -of error in the instructions fio the jury involving the possibility of a double recovery on both
theories presented in the pleadings, namely); negligence and preach of warranty. On the second trial, the ques-
tions of negligeénce and’ implied warranty wepe eliminated altogeth@r and the case went to the jury solely upon
the express warmanty printed upon the container. A verdict ‘of $7,000 was returned for the plaintiff. The court,

on this appeal by defendant, affirmed the j\udgmemt. ]
26. Qrr v Shell 0il gg!, 177 S0 (2d} 608 (Mo.,, 1943) .

Action to recover for personal injuries sustained by plaintiff while employed as a laborer at the Whitmire
Research Corpbration, manufacturing chemistis. Under contract, the Whitmire Corporation compounded an insect

g L S
39. See, King v Chio Valley Terminix Ca., 214 S.W. (2d) 993 (Ky., 1948) (action for breach of warranty against '8
exterminator for failure to insulate plalntlff s residence and laboratory against termites as advertised)
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spray for the defendant Shell Company according to Shell's formulae, ingredients, containers and specifications.
The defendant Strain was an employee of Shell and was stationed at the Whitmire plant. His duties were to test
the finished products for compliance with the formulae and to inspect the packages for shipment. Plaintiff was
employed in mixing the insect spray. One of the ingredients used was a compound known chemically as Alphanap~
thylisthlo cyanate. After working on this mixture, plaintiff suffered skin irritations and chronic nephritis.
Recovery was sought on the ground that the defendant oil company was negligent in falling to warn plaintiff of the
danger incideat o the use of its chemicals, and against the defendant Strain for improper supervision. The trial
court found for the plaintiff and awdrded '3 judgment for $40,000., This amount was reduced by remittitur to $20,000.
. Held, Judgment sgainst Shell Cempany affimmed and judgment against Strain reversed, The defendant company
knew of the inherént dangers of the chemigal and thevefore hed the duty to warn plaintiff. However, the evidence
showed ‘that the defendant Strain had fo Knowledge of the toxic quality of the chemical since the chemical was
furnished uader its trade name which weg @ ppoduct new and tnknown to him. His duties did not call for an analy-
sis of the chemical but enly of the finished product. The court set forth the evelution of the rule &s féllows:

“The rule is now well settled that a duty is imposed upon the one who furnished an article which
he knows, or gught to know, to be peculisrly dangerous te give notice of its character or bear
the natural censequences of his failure te dp se. This rule originated as an exception to the
general rule of non-liability where no privity of contradt exists, and was applied in cases in-
volving injuries from pojsonous drugs, chemicals, explosives or articles lnherently dangerous to
person oF property....The zule has been extended to cover articles not only inherently dangezous
in-their nztupe; but dangerous betause of the use to which they are to be put by whoever may use
them for the purpese intended.m™ :

27. Undephill v Motes, 146 P, (2d) 374 (Kan., 1944)

Action to recover damages for loss of cows due to alleged poisoning. There was an alfalfa field adjacent to
the pasture land leased by plaintiffs. Plaintiffs contended that one of the defendants had furnished poison to
kill grasshoppexs which were finfesting the alfalfa and that plaintiffs' cows ate some of the poison near the pas-
ture fence, which sspardted the pasture from the alfalfa field, and that the cows died as a result thereof. The
grasshopper poiscn had Been cbtained by defendants from a Federal Farm Bureau. Directions for its use expressly
provided that it shopld be scattered so as to fall on the ground in individual flakes, thus eliminating the dan-
ger of poisoning domestic or wild enimals or birds. The poison was found in chunks near the fence.

Held, judgment’ for plaintiff affirﬁgdm The evidence supported a jury finding that defendants were negli-
gent in applying the poison as they did,

28. Bender v Willism Cooper & Nephews, BS M.E. (2d) 94 (Til,, 1944)

Action to recover for personal injuries to plaintiff as the result of a pine oil disinfectant splashing into
her eyes. The product was manufactured by defendant and purchased by plaintiff through a retailer. The injury
occurred while plaintiff was diluting the disinfectant in a water container. The disinfectant which was used
around dug kenngls gontained a label ahgwing detailed directions for use, its strength, and a statement that it
was "safa, non-irriteting and of plessing odor." Plaintiff, an educated woman, had read the label and was dilut-
ing the product. in dccordanck with the directions. Recovery was sought both on the ground of negligence and
breach of warrvanty. Plaintiff relied samonély on the label statement that the product manufactured by the de-
fendant vy safe and non-irritating. A% the close of plaintiff's evidence, the trial court directed a verdict
for defendant and plaintiff appesled.

Held, affiimed, There was no evidence that the disinfectant would irritate or injure the eye if it were
diluted in atcordance with the directions on the label. The court stated: ’

"s user of the disinfectant who reads the language of the entire label is clearly apprised that
the disinfectant wust be diluted with water before it can be used for any of the purposes stated
an the lahel, and the words upon which plaintiff bases her right to recover refer to the disin-
fectant after the addition of waler in accordance with the directions given. Plaintiff knew, far
better than the average individual, the effect that this very strong disinfectant, undiluted,
‘would hdve upgon the eyes, and... she concedes, as she must, that the disinfectant was not in-
tended to be used upon any part of the human body.”

29. McGee v Bennett, 33 S.B, (2d) 577 (Ga,, 1945)
Action in warranty to recover for damage to plaintiff's peanut seeds resulting from the use of a fungicide
purchased from defendant. Plaintiff purchased a quantity of the unpackaged fungicide, five per cent ceresan, and

gg:lgsger cases involving liability to pasture tenants for injury to livestock caused by the use of pesticides

(1) Brady v Sutter Butte Canal Co., 278Pac. 505 (Cal., 1929) (loss of sheep caused by consumption of grass
sprayed with arsenic solution; cause of action stated) '

(2) wolfsen v Wheeler, 19 P. (2d) 1004 (Cal., 1933) (loss of sheep caused by the spreading of thallium to kill
rodents by the county agricultural commissioner; recovery allowed) '

(3) Moores v Rumsey, 36 P. (2d) 15 (Okla., 1934) (loss of cattle poisoned by arsenic insecticide; recovery allowed)

(4) Reif v Morrison, 100 P. (2d) 229 (N.M., 1940) (loss of cattle caused by consumption of grasshopper poisonj
recovery allowed)

(5) Holt v Mundell, 112 P. (2d) 1039 (Cblo., 1941) (loss of cattle caused by consumption of grasshopper poison;
recovery allowed)

(6) White v Splawn, 133 P. (2d) 298 (Wash., 1943)- (injury to cattle caused by consumption of weed poison)
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sontended that he had requested two per cent ceresan. The evideace was conflicting on this point. Recovery was -
sought on the ground of breach of implied warranty. The case was submitted to the jury who rendered a verdict in :
favor of defendant. Plaintiff appealed, alleging numerous errors in the court's instructions to the jury,

Held, judgment for defendant affimmed. (1) A buyer who knows that an article sold is different from the one £
nhich he ordered cannot recover for injury caused solely by his negligent use thereof or by his negligent failure Ai
to discover the difference. (2) Pamphlets published by the manufacturer and agricultural bulletins from experi-
nental station were admissible in evidence to show the use of the chemical purchased to freat the peanut ssed was
i the experimentsl stage and that the buyer wag aware of such fact. (3) The statute requiring branding and state-
nent of contents of packages coptaining. ualeium‘araenatey lead arsenate, etc., and “other insecticides and fungi- &

cides” did not app]y to cevesan under the rule of piusden gensris.
30. Ebers v General Chemical Coas L7 Mol (2 2 176 (Mich... 1945)

Action by a farmer to recover for damage to peach frees resultlng from the use of an insecticide manufac~-
tured by defendant, Defendant manufactursd ethylene dichloride ‘emulsion and sold arid distributed it under the
trade name of "E~D-E" for the control of peach tvee borers. -Defendant had prepared and distributed to the pub-
lic, including plaintiff, an advertising pamphlet whith read in part: "E-D-E Kills Peach Tree Borers the Safe,
Economical Way - Kill the Peach Tree Borer Before it Kills Youp Trees ~ Use the original E-D-E - the uniformly 8
safe and efficient control for peach trae, h@xeqm w42 The. pamphlaﬁ alsg stated: "The use of this material being be-
yord o knawledga and- control and inwalving @@emants of risk 1o vegetation, we do not make any warranty, express
or impiied, as to the effeects of such use, whellsr of not ihsgngordance with directions or claimed so to be."
Plaintif pubchesed from various dealezs B0 ons: of BeD+E aﬂral‘ gpplied it to about 1,700 peach trees. Later
gver 400 of these trees died o werd materidlly injuped, Plai tl&f sued contending that the E~D~E caused the
trem Lnjurxes« thet defendant gave mpmaper directions for its yse and application; and that defendant was negli-
gent in-placing the product ‘on’ the sarket in i chigan ithﬂut’first making field tests in Michigan to determine
whiehter or not, o lgmai climatic and-soll Gemditiong, it would injure peach trees. If was also alleged ‘that £~
the pr@dunt was sl e am impliwd wabranty by defendant thﬂ it was fit for the uses and purpeses intended
) it in At tHe cmnmluaxan ‘of the svigence, the court directed a verdict in favoer of

1 : el S&atﬂs D@martment uf Agxxculture, which remcmm@ndations were based upon field tests in states
M¢mhi ne I whe @ jury question whether defendant was negligent in distributing his product in Michi-

S e £ieldr Bests having been madé in-Michigan. (2) Defendant could not rely upon the disclaimer

tes. o peeranty applaring in 1ts advartlﬁxng pamphilet due to the other positive representations in the &

‘hat the pxmdwa sgfe. - In the woids of the courts
: o by defendant that if used.as directed, its product E~D-E was safe and would not

WKs'n@gLLgent in placing suah praduct on the market in Michigah without proper field
» s C
e

this-State, oz if it gave improper directions for the use and
liﬁy for such negligence merely by adding a disclaimer of
: g ; ¥iEF olaims under the theory of an implied warranty, the
‘ s whecﬂa& m@t defﬁndant was hmg {3} Privity of contract was not necessary, since de-
feridant reprbsented the product o be "mniﬁwmmﬂy aafw” with knowledge that it was inherently dangerous. 3 ®

31. Harder v Maloney, 26:N.W, (2d) 830 {(Wis,. 1947)
hetion to racover damages for the death of plaintiff's intestate allegedly caused by the negligence of de-

fendant. The defendant aqployed an exterminator (joined as a co~defendant) to disinfect his premises with cyanide
gas. The prenisgs wex@rpwqt@d wiith -sighis xeadmmg "Danger - Fumigating with Cyanide Gas - Deadly Poison - All Per—
sons ape Wapned tp Keep Away - Do Not Emter.” 'Plaintiff's intestate entered the premises to commit larceny ‘and
was killed by the fumps.
Held,: guaigmmt #or defendants affizmed.  The defendants were not negligent in failing to give adequate warn- ®
ings. #nd, secontlv, the contributory negligednce of plaintiff's intestate was the sole cause of the injuries which

he sustamnaﬂm

32. Gibson v California Spray-Chemical Corp., 188 B, (2d) 316 (Wash,, 1948)

Action to recover damages for the loss of an apple crop resulting from the use of a chemical compound called
"Elgetol™ plurchased by plaintiffs from the defendant, Plaintiffs purchased a quantity of the comggund at defen-
dant's local warshouse and signed an invoice which disclaimed all warranties, express or 1mplied (Each of the.
cans, contalning the cémpound, showed similar disclaimers but the cans were not introduced in evidence. } Prior to
the purchase, plaintiffs had read a small papsr published by defendant which stated that Elgetel had shown good
control of mildew but that it should be "stirred thoroughly in its centainer before removing the proper dosage.”
The paper reccnmended usage in the pink or calyx sprays. plaintiffs were orally infommned at the time of sale that
the product was in the experimental stage. The evidence was conflicting as to the stage of bud development when

4l. These instructions are set forth in full in the reported opinion.

42, Detailed directions for use were stated in the pamphlet. . »
43, Citing with approval Kolberg v Sherwin-Williams Co., supra, and E. I. DuPont de Nemours & Co. v Baridon, supra.

Note that the court bottemed its decision on the tort theory of misrepresentation and not warranty.

44, The cmmplat@ pleadings in the Ebers case are contained in an excellent annotation in 17 N.C.C.A. (N.S.) 660,

45.  The statement on the invoice read: "California Spray-Chemical Corporation guarantees the above material sold JRos
te be true tp label, if labeled, but makes no cther. representation or warranty, express or implied, and shall not L 4
be held responsible for any injury resulting from the use or handling of said material whether or not used in A
agcordance with directions.. When mentioned, results from use of the corporation's products are given for infor-—

mation only. No representative of the corpaxatlan may vary any of the foregoing and the buyer hereby accepts <
said waterial subject to all the terms hereof.”



the product was applied and as to the dosage used. Recovery was sought under three theories of action, viz.
(1) breach of express warranty, (2) breach of implied warranty, and (3) negligence in recommending the product
as a mildew control. The jury returned a verdict for defendant, but the trial court entered an order granting
plaintiffs a new trial.

Held, reversed with directiocns to enter judgment for defendant. (1) There was no warranty in connection
with the sale, but, on the contrary, an express disclaimer of any warranty on the part of defendant. The fact
that plaintiffs did not read the disclaimer was not material. (2) Under the circumstances, the statements in the
panphlet published by defendant werg nelther false nor negligently made, (3) There was no svidence that the de-
fendant comcealed any information reégarding the nature or action of the chemicsl as 2 fungicide or insecticide.
In conclusion, the couibt stited:

"o ser@spondent had full knowledge that the product as a fungicide and as a thinner during apple
blossom time was- in the experimental stage. As far as the evidence shows, respondent could easily
have obtained from the eéxtension service of the United States and the state department of agricul-
ture full Information régarding the| chemical most advisable to use under the conditions which then
existed in his @r@harﬁumunlh@ Case ﬁaes not fall within the principles announced ir cases invelving
foods, érugs and products 1nherentuy dangercus to the health and safety of human beings...Elgetol
was a me:ahantabl@ pr@durtm Ihere was ne danger to be incurred in using it as a dommant spray.

old standby of lime and sulphur,

taklng iato cmnsmd@ratmmn that llm@Jand sulphur canniot be followed by summer cils,®

33. Lgngi_bgggj_ v Balo on, 194 P, g ! ﬂ54 ‘Agg.u-. 194 )

Action to recover for damage to plaintiff's bees caused by drifting poisonous dust called "Quick Kill - 155"
spread by an‘eirplane on an ad301n1ng cotﬂon crop owned by defendant. Plaintiff's apiary was located 880 feet

est of deﬁemdamt s cropy . The jury: reﬁurqed a verdict for $1300 (later reduced by the court to $936.80) and

defendant appealed ari thi peingipal ground that the evidence did not establish the causal connection between
the dusting and the degth of the beks in that it was equally likely that the bees went upon the field of cotton
that was dusted and were: go onied there. |

Heldy aifirm&d ang ge dissenting). There was sufficient evidence for the jury to believe that the
death of the: b@@s resultud from defendant’s negligence. The court properly instructed the jury as follows:

"It is not enough,...for the plaintiff to prove to you by a preponderance of the evidence that
the [defendant did use the insecticide upon his cotton and that it did drift over....into the
colonxes of begs of this plaintiff in order to entitle him to recover....but he must go further
and prove that that was the proximdte cause of death of the bees which he claims died.”

34. Luthringer v Mogre, 190. P, (2d) 1 (Cé],“ 1948)

Action to recover damages for perscnal injuries to plaintiff resulting from the inhalation of hydrocyanic
acid gas which was beimg used by defendant pest control coperator in fumigating adjoining premises. The case was
submittied to the jury on the theory of ahsolute liability for miscarriage of an ultra~hazardous activity. The

jury awarded $10,000 in demages and defendant appealed.
' ﬁ@i@ affirmed,. The use of. Mvdrocyanic acid for fumigation is an "ultra~hazardous activity" which sub-

jected ﬁhe«uﬁar to: abselute 1iability for harm resulting from its miscarriage. The exercise of due care by the
pest control’ opemstoriundes such mzrmwmsténcea does not operate to relieve liability.

] y ; {Cal.; 1949)

Action to recover for damage to plaintiff's bees caused by defendants' dusting nearby tcmato fields with
an imsactlﬁlde campound 5 containing arspnic trioxide, by airplane. Recovery was sought on the ground that the
dust was pbxmm&?@d tol deift en plaintiff's hives. The cause was tried by the court sitting without a jury.
Judgment was rendered in favor of defendant.

@,g@vuﬁrlrmed Fmﬂdings that plaintiff‘s loss resulted from his own contributory negligence and not from
the negligence of defendants were sustdined by evidence that it was customary to dust fields in the vicinity
with Sdbﬁﬁamheu poischous to bees, that dpfendants gave him notice of their intention to dust the fields, that
plaintiff Wﬂuld neither move them nor confine them, that defendants used due care in dusting and waited until
the wind was biowing swey from the hives, and that the bees obtained the poison while trespassing away from the
hives znd parried it back with thém.

36. Jeands.v. Holiz, 2;] Py (2d) 995 (Cal,, 1949)

Action to recover damages for the death of plaintiff's bees from poison, known as "Cryollte 70," spread by
an aixﬁlame during cropdusting oparations on defendant's pepper fields. Plaintiff sued both the 1andowner and
two commercial applidaters on the ground that the dust wes permitted to float in the air about the field and upon
surrcgmdiqg ‘properties and adjacent alfalfa fields so as to pollute the air and -cause the property damage in :
question.
ﬁﬁlin judgment ‘fox -defendants en demurrer affirmed. It was not alleged that the dust settled upon the hives
or upon th ‘property of: the plaintiff, but only that the bees came im contact with the dust while on defendants'
propen{y %ﬂd mrop&rty of others than plaintiff immediately adjacent thereto. This was not a sufficient basis
upon which to predicate llability.

37. Buzng v Vaushn, 224 S.W. (2d) 365 (Ark,., 1949)

Action te recover for damage to plaintiffs' cotton crop caused by the defendant's dusting his rice crop with
2,4-D by dn: airplane. When a breeze arose, the dust drifted to the plaintiffs' famms which were located about a
mile fromithe dusting operation. The evidence showed that the defendant knew of the dangerous nature of the dust
and warneﬂ the airplane pilet, but the latter continued his operations despite the breeze. Judgment was rendered

35.
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ainst the defendant and the manufacturer of the chemical. The defendant appealed contending that he should have
ceived a directed verdict., The manufacturer made defzult and did not appeal.

Held, affirmed. Although there was no absolute liability for this damage, the evidence was sufficient to
ke the question of negligence to the jury since the defendant knew of the drifting properties of the dust.

« Chaoman Chemical Co. v Tavlor, 222 S.W. (2d) 820 {Ark., 1949)

Action to recover for damage to plaintiff's cotton crop caused by the use by defendant, Elms Co., of a
4-D dust in ‘spraying & rice crop on land owmed |by the Elms Co. The land was three~fourths of a mile from
2intiff's crop. It was undisputed that particles of the 2,4-D had drifted and caused the damage. The Elms Co.
ded' a cross-compleint againset the Chapman Chemical Compeny which was the distributor and sole agent of the man~
‘acturer of the product in Arksnsas. The jupy returned & verdict against the chemical company, but in faver of
16 defendant Elmg Go., and the chemicdl cempany and plaintiff appesled.

Held, affizmed. (1) The defendent Elms Co. could be held liable only if it could have foreseen the proba~
(Iity of injury frop the use of 2,4-D.  The jury could properly find, as to this défendant, that there was no
revious edpedience in the use of agriculiural chemlicals which guwe any indication of the danger of using 2,4-D
b2 erop thoge~fourths of g mile awsy, (2] As to the chemicel company, a different test of liability wust be
wplied. This test, one of absolute liability, was correctly set forth in the trial court's instruction %o the
gy as Follows:

YIt was the duty of the defendant Chapman Chemiczl Company before putting an inherently dangerous
product on the market to make tests to determine whether or not it would damage crops of others;
if you believe from a preponderance of the evidence in this case that the 2,4-D dust applied on
July Lg 1947, by the Elms Planting Company was an inherently dangerous product liable fo damage
the prdperty of others, and that such tests were not made, then you are told that the defendant
Chapman Chemical Company is negligent.m®

2b) Privity of contract between the chemical company and plaintiff was not necessary to recovery.*’ One justice
lissented on the ground that the vule of absolute liahility should not have been applied to the chemical company.

‘his justice cencludeds

"I think the manufacturer's duty should be that of making such tests as are reasonably necessary
in the eircumstances....lt is shown that 2,4-D is harmless to narrow-leaved plants, but suprose
for apgument's sake that there is in the world one narrow-leaved plant that the dust will injure.
Upen the majoriity's reasoning the Chemical Company would be liable for failing to test the dust
o that pamticular plant, sven though it may have made experiments with ten thousand other
specigs.  So as to the drifting quality pf the chemical, the proof shows that many agricultural
dusts have been widely used during a quarter of a century, yet none has ever before been known
to dpift more than a few rods. I think the jury should have had the opportunity to decide
whithéy the Chemical Cempany acted with ordinary prudence in assuming that 2,4-D would float in
the same way 28 other dusts,™8

39. Kennedy v Glayton, 227 S.W. (2d) 934 (Ark,, 1950)

Action: to recover for damage to growing cotton through use by defendant of a pesticide, 2,4~D, on nearby
realty. The chemical was applied by airplane and drifted over plaintiffs' crops. The jury returned a verdict
for $4,460.7¢ on deminds aggregating $14,727.23 and both parties appealed on the ground of various errors made
by the caurt in ihstructing the jury.

Held, affirmed, (1) The follewing instruction by the trial court to the jury summarized the applicable
law: "If yéu find from a preponderance of the evidence that the....(defendant) had, or in the exercise of
ordinary cagie shokld have had, knowledge of sufficient facts to have caused an ordinarily prudent person, in
the same or similar circupstances, to believe that the 2,4-D dust might reasonably be anticipated to damage the
plaintififs’ ‘cotton, and that. such dust put out by them did in fact drift upon plaintiffs' cotton and damage the
same, then your verdict should be for....(plaintiffs).” (2) A further instruction summarized the correct measure
of damages' to be applied by the jurys=— "the actual cdsh value of each of such plaintiffs' crop at the time of its
destrustion.s .. {with intérest thereon from the date'of the injury) at the rate of six percent per annum,"

40. Yormack v Farmers' Cooperative Association of New Jers 78 A, (2d) 421 (N, 1951) .
Action to vecover damages for breach of the implied warranties of quality and fitness in the sale of an in-

secticide by defendant for use in plaintiff's ghicken roosts. At the trial, plaintiff testified that he asked

the clark ia defandsnt’s store for *Black Leaf 40" but that there was none on hand so a 5-gallon can of "ICC
Carbolineunm™ wesigiven instead. The can did net bear any label revealing the instructions for its use. Later
plaintiff sprgyed his coops with this material. On the following day 50 chickens were found dead and seme 357
died duving the succseding two waeks. The remaining layers were sold at the best price obtainable. Defendant's

i ed that the plaintiff specifically asked for a can of carbolineum; that there was no discussion con~
cerning 1ts intehded udey that the container bore a label. Other evidence was introduced showing that carbolineum

46. Citing with spproval Luthringer v Moore, 190 P. (2d) 1 supra, and the Restatement of Torts, secs. 319, 523.-
It will be noted that the Chapman case was actually premised on the doctrine of negligence per se rather than
the diStinet rationale of the Luthringer case,

47. Citing MgcPhereon v Buick Motor Co., 111 N.E. 1050 supra, and Carter v Yardley & Co., 64 N.E. (2d) 693 suora.
4B. Twp fmgértanft procedural points were involved in this case, i.e., the sufficiency of the service on the
chemical cgmpany and: the proprigty of joining!the chemical company as a co-defendant. The court held that ser-
vice of! prétdss was sufficlent under the statlite previding that any non~resident doing business in Arkansas would
be deempd ‘%0 -have appainted the Secretary of State as Agent on whom process could be served in any action arising
out of the 'non-gesident's doing business within the state. The bringing of the chemical dusts into the state and
making tests thire wag desmed to constitute the doing of business by the chemical company. Joinder was proper

under the Unifoym Contribution Amdng Torifedsors Act.
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has been commonly used as a standard marketable insecticide by poultry owners without harmful con-
lengthy span of years. There was evidence that if the skin of the chickens came in contact with 1
might be irritation, but there was no evidence that this contact could result in death. The jury
plaintiff 32,500 damages.

Held, reversed and remanded for a new trial. Although' the conflicting evidence was sufficie
Jjury determination of the disputed questions of fact, nevertheless there was no evidence that the
would or could cause the death of man or fowl. Moreover, in the admeasurement of damages, the ju:
festly influenced either by passion, sympathy, prejudice, or mistake.”

41. Meilink w-Pollard, 226 P, (2d) 69 (Cal,, 1351)

Action by a distﬁibutor of insecticides against a farming co-partnership to recover an amount
mercisl insecticides supplied for crop dusting. Defendants cross-complained, claiming that the ir
chased from and appliéd'by plaintiff had destroyed thelr crops. At the trial, plaintiff produced
tomological evidence to show that the crop fallure was due to infestatlon by thrips and lack of mc
that these conditions existed prior to the use of plaintiff's insecticides. Defendants claimed tt
cides were harmful and were negligently applied by plaintiff and that either or both of these fact
damage, Outstanding in. their testimony was proof that a one~half acre plot of beans dry farmed or
parable to at least part of the land on which the field crops were planted, produced at the rate ¢
acre under comditicns similsr in most material respects te the conditions affecting the field crop
that the half agfe pllbt had aot been dusted with plaintiff's insecticides. This plot had also bee
thrips, but the-infestation had not prevented a fair crop.

Held, judgment flox plaintiff affirmed. The court said:

"pppellants® cause depended upon proof that the insecticides were harmful and weré negliger
used and that leither or both of these factors caused the damage. On the other hand, respor
attributed the crop fsilure to insects and drought and poor soil. That there was a crop fa
was admitied. ! Clearly, the insects and the lack of moisture could have caused the failure. .
mey be conceddd also that chemical insecticides, if wrongly selected and carelessly used, ¢
the same. Under the evidence the court could have found either for or against the conflict

theorigs.”

42. Walton v Sherwin-Williams Co., 191 F. (2d) 277 (Ark., 1351)

Action by a group of cotton farmers to recover for damages to their cotton crop sustained whe
2, 4-D mixed in an oil solution drifted from the rice fields where it was being applied by airplan
ing rice farmers. Recovery was sough® against the manufacturer of the 2, 4-D on the ground that h
the product was dangérous when used in areas of mixed crops and on the ground that the product was
tested and labeled. Interrogatories were submitted to the jury who found that 2, 4~D when used as
was not inherently dangerous, that the product was reasonably pre-tested and adequately labeled, a
farmers and pllots responsible for the spraying were negligent in applying the product. Judgment
against the plaintiffs who appealed on the theory that under Chapman Chemical Co. v Tavlor, supra,
manufacturer was strictly liable.

Held, judgment for defendant affirmed.

(1) Since 2, 4-D when used in ligquid form could be used safely if the proper precautions were
ing it, the rule of Chapman Chemical Co. v Tavlor (involving 2, 4-D in dust form) was not applicab
care was the proper standard to gauge the manufacturer's liability.

(2) The negligence of the applicators in applying the spray was the intervening cause of the
therefore, a bar to a sult against the manufacturer.

43. MgKendion v Jones, 244 S.W. {2d) 138 (Ark., 1351)

Action to recover damages for loss of honey bees and honey alleged to have resulted while the
dusting their cotton| crops by airplane. The manufacturer of the "R~H Dust" used and the pilot whe
the defendants to spread the pesticide were made third party defendants under the Uniform Contxibu
feasors Act. There Was evidence that the pilot flew over the plaintiffs’ apiary and dusted the be
with the dust. The jury found for the plaintiffs’ in the sum of $1,300 against the pilot and the
ploying him, but in favor of the manufacturer. The defendants appealed.

Held, affirmed., The evidence supported the verdict. The defendants who employed the pilot w
for his negligent acts since the work performed was inherently dangerous.

44, Brown v Sioux City, 49 N, 2d) 853 (Iowa, 1951)

Action against A municipality for damages for the killing of plaintiff's bees and the loss of
hives located at & municipal airbase on an acreage rented by plaintiff from defendant. The damage
the defendant sprayeﬁ plaintiff's acreage with chlordane for grasshopper control. Recovery was sC
ground that the defepdant was negligedt in failing to warn plaintiff of the spraying operations.
sustained deﬁendant'§ motion for judgment notwithstanding the verdict on the ground that the defen
in a governmental capacity. .

Held, réversed. The defendant was acting in a proprietary capacity in renting the property t
and as such was responsible for its negligent conduct.

45. W. B. Bynum Cooperage Co. v Coulter, 244 S.W. (2d) 955 (Ark., 1352)

Action to recover damages for crop losses sustained by plaintiffs as the result of the sprayi
dant's rice with 2, /4-D from an airplane. The liquid spray drifted from the place of release over
boring cotton crops|of plaintiffs. Recovery was sought on the ground that the spraying operation
negligeéntly. The jfry returned a verdict for plaintiffs, and defendant appealed on the ground of
instruction to the jury on the question of damages. This instruction permitted the jury to find t
of the crop at the time it was damaged, to consider its probable value at maturity, less the diffe
cost of production based en a full or probable crop.

Held, judgment| for plaintiffs affirmed.
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46. Heeb v Prysock, 245 §.W, (2d) 577 (Ark., 1952)
Action agalnst rice grower to recover for damage to plaintiffs’' cotton crops as a result of the use of 2 ,4=D by
defendant. The damage occurred when the 2,4-D drifted from the place of release over defendant's rice crop a.nd
settled upon the neighboring cotton crops of the plaintiffs. Plaintiffs contended that the sviator employed by the
defendant to do the sprsying was negligent in applying the material in a msnner In which the risk of drift would be {\,
involved., - T
Held, judgment for plaim::.fif affirmed. There was sufficient evidence thst the avmtor was negligent in doing .
the sprayi.ng and this negligerice was binding upm the defendant who employed him.

47, Southwesisrn Bell Tel, Co. v Smith, 24 7 8, (2d) 16 (Axk.. 1952)
Action against telephone company and agen%to recover for the loss of plaintiff's three cows as the result of

the use of a 2)4-0) gnd 2,4,57 formulation by defendants. The loss otcurred when the cows consumed grass upon which
the material haad heen sprayed by dafemﬂmnﬁs from & tenk for the purpose of destroying vegetation under its telephone
lines. lemt:‘iff” sontendad that both the telephone company and the spplicator were negligent in conducting the oper-
ation where a hezepd to llvestosk would e imvolved.

Held, judgment for plalntiff gffirmed as to emch defendant.

48, Monsento Chemical Co. ¥ Amérigen Bl_w“_w

Action against a chemical manufacturer to|recover for the loss of a quantity of powdered 2,4-D acid owned by
plaintiff. Under a gonitrectual agreement; plalntiff supplied the defendsnt with the chemical for processing and
conversion inte a ligudd weed killer,  The mat rﬁ.a.] vias held at defendant's plant for plaintiff's account. 4 quantity
was damaged o destroyed in.a fire on the defendant's préemises. After the fire, plaintiff was compensated for the
loss by iis insurer. . Recovery was then sought ‘against the defendant for negligence. Defendant relied on = provision
in the' corftbact baiwden the perties thet “Meonsanto (pl&un’tiff) agrees to cerry adequate insurance to cover all stocks
of muteriels beld by Cal-Spray { defendant) fom* Honsento's aseount” contending that this made the defendant a bene-
ficiary of the Insurance.

Held,  Judgment for defendsnt affiried. The insurance provision in the contract was for the mutual benefit of

the prant*"mes grid shified the riskz of loss to the insurer.

49. Burt v Lazke Fegion Flying Service, Inc M. (2d) 33 Do 1952)

Action sgainst 4 commerclal spplicator for demage to plaintiff's oats crop &s a result of the use of 2,4-D.
Plaintlff emplayedl the defendsnt to spray his x;ropsm Plaintiff's evidence showed that the yield from the oats sprayed
by defandent mmm,geﬁ 1) bushels per sécre whersas an adjacent unsprayed plot averaged 53 bushels and that the sprayed

oats.were of much: pobrer development and growth then the unsprayed osts. It was undisputed that the spray would not
Cause @y damgﬁ fo pats or other grails when iixed and used according to the directions of the manufacturer and of
the siate agrionlitrgl mﬂ:@nsim service, Reg camz-y Was sought on the ground that the fields were negligently sprayed.
After m véxdict for plalntiff, défendenit appeslied on the grounds that there was no evidence of negligence and no com-
petent evidence as td the amount of ‘damages. |

gg;g_w affimmad. (1) The fact that the spray would not cause damage when properly mixed and used and yet did
cause damngge svm:mrta the Inference that defendant was negligent in the mixing or application. (2) There was suffi- .
clent ‘dvidense uptn which Lo predicgte ‘demages since the measure of demages in cases of this kind is the difference ’
in value hetwsen the érdp mctually produted srd that which would have been produced had the spray been effective.

a

50. Harris v United States. 106 F, Supp, 298 \gg kle. .. 1952)

fction against the federal govermwnt to recover for damage to plaintiffs' crops as a result of the use of 2,4-D
by employses of the Ui tad States Fish and Wildlife Service., The damege occurred when the 2,4-D drifted from the
place of veleass uved lbnd owned by the fedexs)l goverrment and settled upon the nearby crops of the plaintiffs. Re-
covery was sought under the Federel Tort Claims Act, 28 U.S.C.A. 1346 (b) which permits suits against the United
States “for injury or.loss of mem&rwn or personal injury or death caused by the negligent or wrongful act or
omission of ahy eimﬁplow@ of the ‘govermment while acting within the scope of his office or employment, under circum-
stances where d States, if g private person, would be ligble...."

Hald, jud For defendent. {LB The degision to conduct the ‘spraying constituted the exercise of s discretion-
ary funétion v the m:eming of the Peders] Tort Claims Act, 28 U.S.C.A. 2680 (a) which expressly excepts such
sction foom the syope of the dct,  (2) The aclyel spraying was done in & cureful and prudent menner and was similarly
exempk umﬂler the provisions of 28 U.5.C.h. 2680 (a).

51 Fa.ire ¥ Burke 252 S.W.o . (2d) 28¢ 952
Action agsinst adjoining Landown damage to a cotton farmer's crop resulting from the spraying of corn with
2,4-D. Recovery was sought on the ground that the defendants negligently-used the spray at a time when a strong wind
was present. a.m:ﬁ a5 & rasult the  spray drifted|from its place of release, The trial court gave judgment for defendents
and pleintiff dppealed on the question of thefsufficiency of the evidence to sustain the judgment.
Hajd, revdrseds (1) Thers was evidence showing thet the spray caused some damage to plaintiff‘s crop contrary
te the Finding of the tridl court. (2) On the | questlon of demeges the court stated the rule as follows:
"The. megsune ‘of demades: for injury to or partial destruction of a growing crop is the difference between
the opgp’s vmlm'ime«diimely bsfore gndl its value immedistely after the injurys and that value is de-
termingd by "the meturity valug of th% prabsble crop but for destruction or injury, and by a deduction

therefyen of the value ¢f the labor emd the expense which subsequent o its injury or destruction and
but for it, would have hbeen vequired o mature, care for, and market the crop!”

43a. The trlal court mﬂstrucﬂ:ed the “jury on the issue of damages — "In arriving st such demages, if you come t¢

that question,; you will determine from the evidence the mumber of bushels of oats the plaintiff threshed from the two

plots of land tha‘a e :;pra.yﬁedg thin you will determine from the evidence the additfional mumber of bushels of oats

that he would have obtaibed Freow the twa plots of land if the slleged injury had not occurred and you will determine

from the evidence the walue of thls sdditional number of bushels on the farm of the plaintiff as of the time of the o
alleged injuryeoos™ ‘ (\_ d
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52. Wilson v Geigy & Co., 73 S.E. (2d) 487 (N.C., 1952)

Action against a chemlcal manufacturer to recover for damage to plaintiff'’s tobacco crop allegedly
caused by benzene hexachloride dust emanating from defendant's insecticide plant.

Held, judgment for defendant affirmed, on the ground that there was no evidence establishing a

ol I

causal relation between the dust from defendant's plant and the injury to plaintiff's tobacco crop.

53. Smith v Ckerson, 73 A. (2d) 857 (M.J.. 1950)

Action against a potato grower by a dairy farmer for consequential damages resulting from the use
of ari arsenic solution. The solution used by the defendant on his crops drifted to plaintiff’s adjoin-
ing pastures preventing the use of the pastures by plaintiff's cattle. Damages sought by plaintiff
were for the special feeding costs thch were made necessary thrﬂugh the temporary loss of the pastures
for fe@dlng purposes. A suit was p@hdlng at the time of the spraying involved in this action based on
a prise spraying. operation by defendanﬁ which zasulted in the death of some of plaintiff's cattle.

The cgtile had eaten grass contaminated with arsenic which had drifted.

Held, judgment for plaintiff. The court fizst rejected a contention that the defendant should be
held sirictly liable under the ﬁheory of _31§g§§mg;ﬁinﬁqmgw and ruled that the common law rules of
negligence agply in crop apraylmg cases. The court went on to find that the defendant was placed on
notice of the wisk involved in spraying close te plaintiff's pasturves by virtue of the prior incident
and was, thevefore, negligent in failing to teke precautionary steps against a recurrence.

54, Kentucky Aerospray v Mavs, 251 §3 (2d) 460 {Ky. 22

Action zgainst a commercial aerial applicator by a minnow dealer for loss of minnows resulting

from the use of toxaphene. The toxaphene used by the defendant in spraying a tobacco field drifted to

plalntiff’s adJOLninq land and settled in a pond containing a substantial number of minnows. All of
ths minnows wexe kil led as a result. Plaintiff had judgmeht in the trial court and defendant appealed
on the ground, inter alia, that there was nd proof that the spraying was conducted negligently.

Held, audgment for plaintiff affirmed, The court dispensed with the cohtention that there was no
neglig@nsp i “this statemerts ". . o We must hold that, if appellant allowed the chemical compound
to fzll and settle in the pond in the spraying operdkxan sp that the minnows were poisoned, appellant
was guilty of riegligence "

55. Bowden v United States, 200 F {2d) 176 (C.A. 4th, 1952)

Action against the United States Government by a sheep owner for loss of sheep resulting from the
use of DDT sprays by the National Advisory Committee on Aeronautics. Plaintiff contended that some of
his sheep digd as 2z result of exposure to these government spraying operations. There was no evidence
that any of the sheep declared lost were ever in the wicinity of the spraying.

Held, Judgment for defendant. The court held that there was no evidence that any sheep died as a
result of the spraying and no eviderice of negligence on the part of the United States.

Ajsgggder v Seaboard Aix Line Cooy 71 S.E. - 5.C., 1952)

Action against a railroad by a .cotton grower for damage to cotton plants resulting from the use of
2,4-D by the ‘railroad pn its right of way adjacent to plaintiff's plants. The railroad contended that
1t had employed an indppendent cont#actor to.do the $praying and that the contractor was solely re-
sponsible for the damage. The jury returned a verdict of $1,7950 against the rallroad and an appeal
was taken.

Held, affirmed, The court ruaffirmed the well settled rule that the independent contractor
doctrine dogs not relieve the principal from liability arising from the use of inherently dangerous
materials.

57." Hzxris v United States, 205 F. (2d} 765 (C.A. 10th, 1 .
On appeal from Harris v United States (case no. 50) held, affirmed. The court further held that

the single spraying operation which was involved fell short of a taking within the meaning of the

" just cempensation clause” of the Fifth Amendment to the United States Constitution.

58. Stull's Chemicals v Davis, 263 S.W. (2d) 806 (Tex., 1953)

Action agalnst a chemical manufacturer by a cotton grower to recover damages to plaintiff's cotton
crop caused by ‘the use of 2,4-D an adjacent property. ReCovery against the manufacturer was sought on
the ground that the 2,4-D was sold to the applicator without sufficient warnings as to its drifting
potential and hazmful effects on cmtton. At the trial, the manufacturer introduced in evidence copies
of the label used on the product which contained specific warnings against drifting and stated that
cotton wnu]d be injured by such drift.

Held, judgment for plaintiff reversed. First, the court stated that the manufacturer was rnot sub-
Ject to strict liability since the product was not shown to be "inherently dangerous™. Second, the
warning statemént on the label was deemed to be adequate caution %o the user of hazards connected with
the use of the product.

59. Pendergrass v Lovelace, 262 P. (2d) 231 (N, Mex.

Action against an adjoining landowner by a cotton grower for damage to plaintiff's cotton crop
resulting from an aserial application of 2,4-D which drifted. There was evidence that the commercial .
applicator emgloyed by the defendant flew over plaintiff's land and emitted 2,4-D. Defendant defended
on the grounds that (1) the applicator was an independent centractor whose negligent acts could not be
attrikutable to defendant, and (2) the evidence as to the measure of damages was speculative.

Held, judgment for plaintiff affirmed. First, the court followed the well-settled rule that in-
herently dangerous operations are not delegable sa as to render the principal immune from liability
under the independent contractor dectrine. Second, the court held that there was sufficient basis for
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a determination of damages in the evidence which showed a comparison between the produce from plain-
tiff's crop after damage and produce from other crops in the area which were not damaged.

60. Gainey v Follman, 114 F, Supp. 231 (Ariz., 1953)
Action against a cotton grower by a cattle owner to recover damage for injury to plaintiff's

. cattle and injunctive relief against further cotton dusting on defendant's adjacent ranch. Plaintiff gf"&g
contended that defendant's aerial dusting operations with DDT, BHC, and parathion drifted over to g
plaintiff's land, impregnated alfalfa used as cattle feed, caused injury to cattle consuming the
alfalfa, and caused personal injury to one of the ranch hands. Recovery was sought under the doctrine
of absolute lizbility.
Held, judgment for defendant and injunction denied. There was no evidence that the anUrleS COm-
plained of viere caused by the dusting operations. The court indicated that the principle of absclute
liability would hatve applied if there pere proof of harm proximately caused by the dusting.

61. Adams v Henning, 355 P, (2d} 456 (Cal.. 1953)

Action against a lamdowner by a potato farmer for damage to potato crops arising from the use of
2,40 by defendant on sdjacent land. The evidence was conflicting on the nature and extent of the
damage. The trial court granted a motion for nomsult and plaintiff appealed.

Held, reverséd. The cpurt indicated that the evidence as a whole predominated in favor of de-
féndant but that there were sufficient factual questions involved to requlre the trial court to enter
formael findings of facts instesd of to'dispose of the case as a matter of law.

62. George v Cox, 261 S.W. (2d) 201 (Tex., 1953)

Action against a commercial applicator by a cotton grower to recover for damage to plaintiff's
cotton crop resulting from the use of a pestlicide by defendant on adjoining property. Recovery was
sought on the theory of trespass. At the trial, the defendant offered no evidence in defense.

Held, -judgment for plaintiff affirmed. The court in weighing the evidence emphasized in par-
ticular the failure of the defendant tp offer any defense. (There was no finding of negligence on the
part of the defendant ~- probsbly because the theory of action was trespass.)

63. Wasatch Chemical Co. v Leon, 259 B, (2d) 301 (Utah, 1953)
Action against a growar by a chemical manufacturer for an unpaid bill incurred by the purchase of

a pre-emergence weed killer containing eil. The grower counterclaimed alleging substantial damage to
his onion crop by reason of the use of! the product. -The cnions damaged were beneath the surface of
the earth at the time the product was épplle& te surface plants. Recovery was sought for breach of
warranty on the ground that the manufagturer s plant physiocleogist represented orally to the grower
that the product, although destructive to all plant life which it directly contacted, would not destroy
plants under the soil.
Held, judgment against manufacturer affirmed. The court held that the manufacturer through its Q::a
agent expressly amd impliedly warranted the safety of its product, which warranty was breached. i

64. Burr v Shewwin-Williams Co,, 258 P, (2d) 58 (Cal., 1953)

Action against a commercial applicator company, a dzstrlbutor and a manufacturer by a cotton
grower for damage te plaintiff's cotton crop resulting from the use of a DDT solution. The manufac-
turer had sold the material to the distrlbutar who, in turn, had sold it to the commercial applicator
for mixing and use on plaintiff’s cottan. Recovery was sought on the ground that the material con~
tained 3 2,4~ (ox derivative) contaminant due to negligent manufacture or application. Recovery was
also aouqht for birmach of implied warvanty. The jury returned a verdict of over $12,000 against the
manufaciturer under instructions by the| qourt that res ipsa loquitur was applicable,

Held, affirmed. The doctrine of ras ipsa loquitur was properly applicable. With respect to the
warranty count, the court held that plivmty between the manufacturer and grower was not essential
since the cause of action was based on' the breach of a public duty. Although the label on the container
of the msterial sold by the manufactuzér contained a disclaimer agalnst warranty liabllity, the court
ruled this was not operative against the grower who never had the opportunity to see the container or

label,

65. Pruett v Burr, 257 p. (2d) 690 gcgl., 1953)

Action against a grower, comnercial applicator company and manufacturer by a cotton grower for
damage to plaintiff's cotton crop resulting from the use of a DDT solution. The damage occurred when
the material drifted from the place of release over land owned by the defendant grower and settled
upon the nearby cotton crop of plaintiff. Recovery was sought on the ground that the material contained
a 2,4-D {or derivative) comtaminant due to negligent manufacture or use. The only evidence bearing on
ccntamination wgs contained in letters and memoranda prepared by government officials who had made an
investigation. The jury returned a verdict against the manufacturer under instructlons by the court
that res ipsa loquitur was applicable..

Held, reversed, on the ground that the evidence showing contamination was hearsay and, therefore,
was errongously admitted. The court stated however, that res ipsa logquitur was properly applicable
despite the fact that multiple defendants were involved.

66. McClanahen v. California Soray-Chémical Corporation, 75 S.E. (2d) 712 (Va., 1953)

Actlon against a fungicide manufacturer by apple growers to recover for damage to apple orchards N
ovned by plaintiffs as a result of the|use of the fungicide. The damage occurred when the material was (
applied ten days to two weeks after thé petal fall spray during a period of serious scab infection. .
The label on the product directed that! the material should be used up until petal fall and warned
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against use after petal fall to avoid a food residue problem. A disclaimer on the label purported to
release the manufacturer from all liability arising from the use of the material.

The action was initially brought on the common-law ground that the manufacturer failed to label
the material with adequate warnings against use after petal fall, during certain temperature conditions,
and during periods of serious scab infection. The action was tried on a statutory basis. The trial
court charged the jury that the Federal Insecticide, Fungicide and Rodenticide Act of 1947 and a
counterpart Virginia statute required the manufacturer to place on the label "a warning or caution
statement whicth may be necessary and if complied with adequate to prevent injury to living man and
other vertebrate animals, vegetation, and useful invertebrate animals™ and that a fallure to do this
constituted negligence per se. The specific guestion submitfed to the jury was whether such a
warning had been given with réspect t¢ use during periods of sericus scab infection. A jury verdict
of $30,000 was retucned, This verdict was set aside by the trial court and judgment entered for de-
feridant on the ground that the label on the product complied with federal and state law and the damage
was caused by usé after petal fall comtrary fo directions on the label, Plaintiffs appealed.

%ﬁl@, Judgment n.o.v. reversed snd verdict for plaintiffs reinstated. (Two justices dissenting.)

1) The federal and appliceble stale laws reguldting the manufzgture and-sale of pesticides were
violated because the label on ihe material in question failed to warn against the consequences of use
after petal Fall during pericds of serious scab infectlon. The viclation constituted negligence per se.

(2) The provisions of such laws relating to directlons for use and those relating to warnings are
separate and sprve distinct purposes., Warnings ave to assure safe use —- dizections %o assure effec-
tive upe. ThHEréfore, it was no defense (in a case invelving a safety factor) that the material in
question was not used in gecordance with the manufacturer's directions. :ggy’

67. Parlis v Atwobd Crop Dusters, 257 P, (2d) 633 (Csl., 1953)

Action against a grower and a commercizl applicator company by a cotton grower for damage to
plaintiff's cotton crop resulting from the use of a defoliant (aereo cyanamide dust)., The damage
occurred when the defoliant drifted from the place of release over land owned by the defendant grower
and settled ugon the nsarby cotton crop of plaintiff. Recovery was sought on the ground of negligent
application. The jury returned a verdict of over $13,000 in favor of plaintiff and defendants
appealed.

Held, affirmed. There was sufficient evidence that the defendants knew of the drifting potential
of the material and that it was likely to damage cotton which was not ready for defoliation.

ﬁgg/ Numerous issues of first impression were presented in the case bearing on the application of the
Federal Insecticide, Fungicide and Rodenticide Act and counterpart state law to civil product lia—
bility litigation. The opinion of the court should be referred to in this regard. Among the inter-
pretive questions invelved were (a) the nature and scope of "labeling” as defined in these laws and
(b) the meaning of the term "commonly recognized practice” as used in the misbranding sections of
these laws.

Other significant issues disposed of in the trial court but not discussed on appeal included the
effect of registration and label approval by the government agencies responsible for administering
and enforcing laws regulating the manufacture and sale of pesticldes and the effect of a disclaimer
provision on the label against liability. The trial court allowed evidence showing that the product’
in question was registered under applicable law but disallowed any proof as to the effect of such
registration in determining compliance with labeling requirements. The disclaimer was allowed in
evidence but the court refused to instruct the jury that this was a valid defense,
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Section 2. Product Liability Decisions Involving Fertilizers
1. Dent v Murohy, 13 Kv. Law Rep, 46 (1891)

Action to recover damages for breach of warranty in the sale of fertilizer by the defendznt dealer to plain-
tiff. Plaintiff made the purchase upon the faith of recommendations in circulars issued by defendant, which
plaintiff had seer prior to the Sale. At the time of the sale nothing was said by either party as to the value,
character, or quality of the product. By reason of a latent defect in the fertilizer, plaintiff's crops were
injured.

Held, judgment for defendant. There was neither an express nor an implied warranty, and plaintiff could not
recover for the injury to his crops, unless it was caused by some defect known to defendant at the time of the

sale.  (abstract opinion)

2. gwift & Co. v Meekins, 102 S.E. 138 (N.C.., 1920)
Defendant

Action to recover the purchase price of a quantity of fertilizer sold by plaintiff to defendant.
counterclaimed for breach of warranty as to the quality of the fertilizer. Recovery on the counter—claim was
sought on the basis of 'statements made by plaintiff's agent at the time of purchase that the product was "as
good fertilizer as there was on the market.” The trial court submitted the question of warranty to the jury.
From a judgment for plaintiff, defendant appealed.

leld, reversed. The language used by the agent constituted a warranty in law and the jury should have been
so instructed. -

3. Bowkar Fertilizer Co. v Wallingford, 111 Atl. 329 (Me., 1920)

Action to recover the purchase price of fertilizer sold to the defendant by the plaintiff manufacturer. De-
fendant contended that the fertilizer was inferior and its use damaged his potato crop and caused him to have a
crop of inferior and unmarketable potatoes. In support of this defense, defendant offered to prove that other
fertilizer mixed to the same formula of the "4-6-10" sold by plaintiff, produced a marketable crop under similar
soil conditions and methods of cultivation. The court ruled that this defense was insufficient and ordered judg-
ment for plaintiff. Defendant excepted. .

Held, exteption overruled. The sale was for fertilizer of a 4~6~10 brand and imported no guaranty of suit-
ableness or results. The only warranty involved was one of guaranteed analysis and for this purpose defendant's
evidenice was inadmissible to establish a breach.

4. Patterson v Orangeburg Fertilizer Co., 108 S.E. 401 (S.C.. 1921}

Action against the defendant fertilizer manufacturer to recover damages for crop losses allegedly sustained
as the result of the fertilizers' containing an appreciable quantity of borax. Plaintiff purchased the fertilizer
direct from the defendsnt. The evidence showed that the fertilizer contained a deleterious gquantity of borax and
that when plaintiff used it, serious crop losses resulted. The trial court directed a verdict for defendant and
plain&iﬁ& dppealed. On appeal, defendant urged: (1) that the statute law of the state purporting to regulate the
sale bf fertilizers prescribed an exclusive remedy for plaintiff, (2) that the warranty of the defendant that it
did not: guaranteze results from the use of the fertilizer was exclusive of any implied warranty, (3) that the con-
tract of sdle limited the filing of a c¢laim to 10 days after receipt of goods, and (4) that the action was in
tort and negligence-was not proved.

eld, reversed, that the case should have been submitted to the jury. The court answered defendant's con-
tentions as follows: (1) The statutory remedy was cumulative and did not supersede the common law remedy; (2) the
warranty did not by implication exclude thé usual implied warranties; (3) the contract provisicn was contrary to
public policy and woids {4) the complaint and proof sustained a cause of action on any one of three theories, i.e.,
action for damages for breach of contract due to a failure of consideration, action for damages for the b;e?ch of
the»imﬁ@ied¢%ﬁrram%y of fitness of the goods sold, or an action in tort for negligence in supplying a fertilizer
containing a deleterious ingredient.

49, Early decisions involving warranties in the sale of fertilizers include:
(1) Mason v Chappell, 15 Grat. 572 (Va., 1860)
(2) Walters v Croasdale & Co., 43 Ga. 204 (1871}
(3) Radcliff v Gunby, 46 Ga. 464 (1371)
(4) Sims v Howell, 49 Ga. 620 (1873)
(5) Allen v Young, 62 Ga. 617 (1878)
(6) Farrow v Andrews & Co., 69 Ala., 96 (1881)
(7) Walker v Pue, 57 Md. 155 (1881)
(8) Morris v Bradley Fertilizer Co., 64 Fed. 55 (C.C.A. 3rd, 1894)
50. Followed on similar facts in Willcox, Ives & Co. v Brazzell, 117 S.E. 203 (S.C., 1923)
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5. Hubbard Fertilizer Co. of Baltimore City v American Trona Corp., 120 Atl, 522 (Md., 1923)

Action to recover money expended by the plaintiff fertilizer company as damages resulting from the use of its
fertilizer by customers. The alleged damage was occasioned by excessive borax in the muriate of potash sold by
the defendant ingredient-supplier to the plaintiff. The evidence showed that the defendant knew that the potash
purchased by plaintiff was to be used in the manufacture of chemical fertilizer. The purchase of the quantity in
question was made by trade name, i.¢., Trona potash. Recovery was sought for breach of express and implied war-
ranties,

Held, judgment for defendant affirmed. (1) There was no evidence of any breach of the express warranty that
the percentage of borax would not exceed @ certain amount. (2) There was no implied warranty of fitness since the
product was sold under its trade nams (zpplying the uniform sales law).

6. Swift & cheridae, 129.S. 3 (NaCh o 1925)
Action to recover the purchase price of alquantity of fertilizer sold by plaintiff to defendant. Defendant
defended on-the ground that the fertilizer provéed worthless and that this constituted a breach of warranty.
Held, judgment for defendant reversed on technical grounds. The court noted, however, that there was a war-
ranty of guality and fitness implied by law anE a warranty required by statute that the commercial fertilizers
13

were of the guarantesd anslysis. This wa¥ranty was not negated by a clause in the note, executed at the sale,
thet "ihe considersiion of this note is commerpisl fertilizer sold....without any warranty as te results from its
use, or otherwise,"oL

7. E..O. Painter Fertilizer Co. v Kil-Tone Co.. 143 atl. 332 (N.J., 1928)
Action to recover damages for breach of warranty against a fertilizer manufacturer. The defendant sold the

fertilizer to plaintiff dealer under the oral répresentation that it would act as a destroyer of insects and as

a stimulant to the growth and productiveness of tomato plants. Plaintiff resold the product to a third party

under the same representation. The third party used the product and it destroyed his tomato crop. Suit was

brought against plaintiff and recovery was allowed. Plaintiff then sued defendant for the amount of this recovery.
Hald, judgment for defendant affirmed, due to the statute of limitations since plaintiff's cause of actioen

accrued ‘when défendant wade the original reprdsentation (an implied warranty) and not when judgment was recovered

against. it by a third party. '

8. Buckley v Shell Chemical Cg., 89 P; (2d) 453 (Cal., 1939)

Action to recover damages for breach of warranty against the retailer and the manufacturer of a fertilizer.
Plaintiff contended that the retailer had made oral representations to him that the fertilizer bought would pro-
duce a large crop of ghod quality potatoes whereas the potatoes actually produced were of an inferior quality.
Recovery against both the retailer and the manufacturer was sought én the ground that the retailer was the manu-
facturer's agent. Theiorder blank signed by plaintiff contained the following provision: "Because of weather
‘hazards which affect the productiveness and, or, quality of growing crops, it is understood and agreed that....
{the retailer) shall not bé held responsible for productiveness and, or, quality of the undersigned's crops.”

Held, judghment for both defendants affirmed. The written waiver of warranties in the order was a complete
dise¢laimer of dnefficepigusness and controlled any inconsistent oral warranties. Since plaintiff attempted to
impése Liability on the manuficturer as the undisclosed principal of the retailer, the manufactuxer could take
advantage of the disclaimer,

9. Griffip v Tavier, 16 S.E, (2d) 186 (Ga., 1941)

Action to recover the purchase price of a quantity of fertilizer sold by the plaintiff dealer to the defen~
dant. The buyer defended on the ground that the plaintiff had breached the implied warranty of fitness and had
furnished fertilizer whi¢h was hardened into lumps and therefore worthless for use. The court instructed the
Jury that if the fertilizer wss not deficientjim chemical analysis or ingredients as specified by the buyer,
there was no breach of warranty. Instructions were also given that the measure of damages for a breach of war-
ranty is the differsnde between the contract [price and the actual value of the goods at the time and place of
delivery. The court excluded svidence offered by defendant to show the expenses incurred by him, consisting of
land ‘rent, labor, plante, seed, in using the |fertilizer and to show the value of the crops produced. The jury
returned a verdict for plaintiff, and defendant appealed from an order denying a motion for a new trial.

Held, peverded, {1)Thecourt erred in expressly excluding from the jury any consideration of the implied war-
ranty that the fertilizer whs sultable for fertilizing crops,”® as the instructions tended to confine the jury
to the considératlion of the statutory warranty that the fertilizer was of the represented chemical analysis.

(2) The colrt propesly exgluded the evidence offered by defendant to show his net loss, since the failure of the
defendant to make a profit on the crops was foo remote to be the basis of damages for a breach of the wanrranty
that the fertilizer wis .ressonably suited to the use intended. (3) The court erred, however, in instructing
the jury as to the medsure 'of damages since defendant should be allowed to recover such incidental damages as the
expenses of hauling ‘and distributing the worthless fertilizer.

51l. The rationale of the opinion would seem 'to be that implied warranties of merchantability and fitness for use
cannot be disclaimed. Compare this with a statement in an earlier North Carolina case, Carter v McGill, 89 S.E.
28 g1916)-that "eoc.plaintiff, and others in the fertilizer trade similarly situated, can protect themselves
against too great a hazard in respect to the loss of crops by a provision in their contracts to the effect that
they are not to be liable for any results from the use of the fertilizer or for any loss of crops...”

52, Citing Wilcox, Gibbs & Co. v Hall, 53 Ga. 635 (1875) where it was said: "A seller of fertilizers warrants
that the article is merchantable and reasonably suited to the use intended. He warrants that it is a manure, that
it is reasonably suited for glving additional capacity to land to produce a crop...The seller does not warrant
against the seasons, so that, if his fertilizer fails on account of the seasons, the purchaser is liable.”
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10. North American Fertilizer Co. v Combs, 212 S.MW. (2d) 526 (Kv., 1948)

Action to recover damages for breach of warranty in the sale of fertilizer manufactured by defendant.53 Plain-
tiff had purchased the fertilizer from a desler for the indicated purpose of using it as a field fertilizer in the
growing of tobacco. The product designated as "6-8-6" contsined the proper parts of nitrogen, phosphoric acid and
potash but the nitregen component contained en excessive quantity of cyanamid and caused a total destruction of plain-
tiff's tobacco plants in the tobacco Ded wherse it was applied. There was evidence of a local custom to use "6-8-6" &s
a tobecco bed fertilizer, but that deferdant menufactured the product for field cultivation and sold another product,
containing less cyansmid, for plant beds. :

Held, judgment for plaintiff reversed. {1) There was no privity between the menufssturer and the defendant ex-
cept that springing from ithe express werranty that the product had the specified compomeg}‘r parts and the further im-
plied marranty that the product wes £it for the pommon usage of the ordinary fertilizer.~" Here the product wes
subjected to o epecial use. (2} The provision of the wniform sales act thet "sn implied warranty or condition as to
the quelity or fitness for s perticuler purpose way be snnexsed by the usage of trade™ wes not applicsble, since this
provision does not ewbend beyond the seller 50 ss o include the menufacturer.

11. Cone v Virginis-Garalina Chemicel Corp.. 174 So. 554 (Miss.. 1937)
Action against a fertilizer dealer for personal injury sustained by plaintiff as a result of handling a commer-

cial fertilizar puichased From defendamt. [t wes comtsnded thet the injury was caused by the sulphuric zcid content.
Recovery was sought or the ground that the defendent knew the general custom of farmers to handle commercial fertilizer
with their hends and yet failed to give potice of the dangerous quallties of sulphate of ammonia which was contained
in the fertilizer sold. PDeféndent reiled upon the fact thet it wes & retailer end had purchased the product from the
manufactuber upen & gilrentecd snalyeis, At the trizl, there was no proof of the analysis of the product in question
and no proof ‘that the nflant was & manufacturer.

Held. directed verdict for defendunt affirwed. The plaintiff failed to prove that the defendant was & fertilizer
manufacturer or had any knowledge of its being déngerous or improperly prepsred. The court stated:

"4 'person who buys articles not constituting food, drink or medicine, to be taken internslly, cannot
hold the sellér liable for injury if ﬁ‘ueh articles were bought from a reputable menufacturer or
dealer. A distinction must be borre in'mind between those substances constituting food, drink or
medicing, to be'taken intexnally, and [those intended for use ‘on external objects. A manufacturer
of fertilizer i¢ not uhder the smme 1iability as a warrantor as those selling food-stuffs, drink
or medicine, to be taken intoc the body,"

33. The dealer was also sued but received a directed verdict.
54, Note that the court indicated that lack of privity would not have barred the pleintiff in this suit, if the
fertilizer had been applied to its common use, i.e., in the field.
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Section 3. Product Liability Decisions Involving Drugs
1. JThomas v Winchester, 6 N,¥, 397 (1850)3% -

Action to recover damages for personal injuries against a manufacturing druggist who negligently labeled and
sold, as extract of dandelion, a jar of extract of belladonna. This poisonous compound was sold to a retail
druggist as emtract of dandelion, and the druggist bought it believing it was such. Plaintiff purchased the com—
pound from the retail druggist and administered it io his wife. Recovery was sought on the ground of negligence.
Defendant mpved for a nonsuit on the groynd that since the defendant was the remote vendor of the article, and
there was no privity of contract, the action could not be meintained.

eld, judghent for plaintiff. The;@aheral‘réguirﬁment of privity established in Winterbottom v Wricht does
not apply to the sale of a poisonous drug In plece of a haymleds medicine, since this is an act “imminently dan-
gerous to human Iife.” :

2. Devis v Guarnieri, 15 N.E, 350 10,.1887)

action to recover damages for the death of plaintiff's intestate caused by the drinking of oil of bitter
alsionds, a poisonous drug. The drug was mistakenly sold to the plaintiff by defendant druggist instead of oil
of sweet almands as requested. MNo label on the retall package indicated the contents.

Hald, judgment for plaintiff affirmed. The evidence established a sufficient cause of action in negligence.

Privity of contract was not necessary.

3. Eisher'y Golladay, 38 Mo, App. 531 (1889)

Action to recover damages for personal injuries sustained as a result of plaintiff's receiving and consuming
sulphuric acid on an applicatien to purchase sulphuric ether from defendant druggist. No label was on the bottle.
Held, judgment For plaintiff affizmed. Defendant was liable under the common law and also negligent as a

matter of law in-viclating the statute rbquirimg poison labels on products such as sulphuric acid.

4. Bloed Balw Co. v Cooper, 10 S.E 8. (Ga., 1889)

' Action to recover damages for personal injuries sustained by plaintiff as a result of using a proprietary
medicine manyfaciured by the defendant. | Plaintiff made the purchase through a retail druggist. The evidence
showed : that thel plaintiff used the medicine in accordance with the prescription accompanying it and that. the
quaitity ‘thus prescribed and consued by plaintiff contained a harmful amount of iodide of potash. The defendant
contended in defense that there was no privity of contract between the parties and that the drug was not immi-
neatly poisongus. :

Held, judgment for plaintiff affirmed. Since the manufacturer undertook to prescribe directions for the
use of his pyoduct and the product when used as directed was injurious, he was liable irrespective of privity.

5. Howes v Bose,.42 N.E. 303 (Ind., 1893)

Action agalnst a retail druggist to recover damages for personal injuries sustained by plaintiff as a re-
sult of taklpg a quantity of Tartarlc acid sold by defendant as Rochelle salts. Defendant had purchased the
medicin&~fmm%"m reputable manufscturer with the label on the bottle reading "Rochelle salts." Recovery was
sought on thie grotnd of negligence. |
gl ginent for plaintiff reversed. The mere sale of a wrong drug does not establish a prima facie
cas@. - Therefupe, there was ao showing of negligence by the defendant.”® {overruled in Knoefel v Atkins, 81 N.E.
600 {Ind., 1307) '

6. Gibson v Topbert, 88 N.W. 443 (Jowa, 1901)

Action against a druggist to recover damages for personal injuries sustained as a result of an explosion
of plosphorus purchased by plaintiff from defendant. Pursuant to an order, the defendant had delivered three
sticks of phosphorus to plaintiff. Plaintiff dropped one stick, which ignited, and, on his attempting to pick
it up, caused the emplosion of the remaining sticks in his hands. Recovery was sought on the ground that de-
fendént knew that plaintiff was unsducated and should have specifically warned him of the dangerous nature of
phosghiorus .

Pﬂg&g”‘judgment for defendant. The article ordered was not such a new and unknown substance, with the dan-
geroiis qualitles of which the general public, and therefore the plaintiff, was not acquainted, as to render de-
fendant negligent in selling it without| a specific warning.

7. West v Pumanuel, 47 Atl, 965 (Pa,, 1901)

Ectign to recover damages for the death of plaintiff's daughter alleged to have been caused by a headache
powder sald to her by defendant druggist. The druggist sold the drug in the manufacturer's sealed package.

35. This case is usually regarded as the parent of the "dangerous instrumentality" doctrine.
56. Other early decisions involving negligence in the sale of drugs include:

(1) Horton v Sewall, 106 Mass. 143 (1870)

(2) Hensford's Adm'x. v Psyne & Co., 74 Ky. 380 (1875)

(3) Brown v Marshall, 11 N.W. 392 (Mich., 1882)

(4) Walton v Booth, 34 La. Ann. 913 (1882)

(5) Wehlfahet v Beckert, 92 N.Y, 490 (1883)

(6) Minner v Scherpick, 5 N.Y.S. Rept. 851 (N.Y., 1886)

{7):Smith v Hays, 23 Ill, App. 244 (1887)

(8) Brunswig v White, 8 S.W, 85 (Tex., 1888)
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Held, judgment of nonsuit in favor of defendant affirmed. The court stated the rule as follows: "In the
sales of patent or proprietary medicines furnished by the compounder of the ingredients which compose them, the
druggist is not required to analyze the contents of each bottle or package he receives. If he delivers to the .
consumer the article called for with the label of the proprietary or patentee upon it, he cannot be justly charged ‘;r
with negligence in so doing,” e

8, Darks v Scudders~Ga;g Grocer Co., 130 S.W. 430 (Mo, 1910}

Action against defendant wholesaler to .recover damages for the death of the p1a1n+iff's intestate, a retailer,
who used’ ginger extract contzining wood alcohel for medicinal purposes. The product was sold by defendant to plain- ®
t1ff's intestate under the oral representatiion that the product was manufactured by him and was hammless. Recovery
was sgught on the theory of negligence. ,
Held, judbment for plaintiff affimmad,ﬁ Where a person selling an article represents to the purchaser that it
is wholesome and safe, 4nd it is proved that the article is & deadly poison, dangercus to human life, and that a
PETSON , rplying upon “the statement , purchases the article and uses it for the purposes for which it has been sold
and is injured théreby, the seller is liable as a matter of law.

9. MeKibbin v. F. E. Bay 2 Co.. 113 N.¥. ;5§ (Neb., 1907) ' ®

Action to recover damages for personal. 1njuries sustained by plaintiff as the result of using a drug sold by
the defendant. The defendant sold thé drug to 2 minor who, in turn, administered it to plaintiff. Recovery was
sought on the ground that defendant was negilgent in selling 2 poisonous article to a minor.

Held, judgment for defendant. The 5&1@ by the druggist was not the proxiwate cause o¢f the injury complained of.

Rl ! Yo 3)
Actlon agalnst a retail druggist to recover damages for personal injuries alleged to have been caused through
taking a proprietary medicine sold to plaintiff by defendant under its own label. The label contained a statement
that the medicine was “purely vegetable,” and wss orally represented to plaintiff by defendant's clerk at the time
of purchase as being the sdme as another-haimless preparation. The medicine actually contained a minerzl poison. -
Defendant contended that it had purchdsed the medicine from a reputable manufacturer and was justified in placing
rel1ance upan dts vendor that. the produmt was as yepresented,

s jud@uent for plaintiff. N@gixgenue may be predicated upon the evidence that the medicine contained a
dangernua mineral polson and that the defendant although representing itself to be the manufacturer and, therefore,
presumably acqieinted with all the 1ngﬁedleats going to make up the medicinal preparation which it sold to the
plaintiff, knew praciicilly nothing about the nature of the tompound, and had taken no effective means to ascer- ¢
tain the trup ¢harscter thersof. The dryggist Tepresenting himself as the manufacturer became liable to the pur-

chaser t¢ the same axtent as hhevacﬁwaI'Manﬁfa@tufer would hiive been if the purchase had been made from him.

11. Yreight v Howe, 150 Pac. 956 (Utah (

Action tg recover damages for the deat of four horses and for injury to a fifth resulting from the consump~
tion of bolled linseed oil purchased from d#fendant dealer. Plaintiff's employee had requested raw linseed oil
which wag a h&ﬂmless Pemedy whereas the proﬂuct furnished was deleterious when used for the purpose for which the
oil was purchased.

Held, judgment for plamntlff afrirmedm‘ The deferidant was negligent in supplying a harmful substance instead
of a haimless one. ‘

12, Levin v Muser, 194 N.W. 672 (Neb., 1921)

Action to recover damages for the death of plaintiff's intestate caused by .the consumption of o0il of mirbane,

deadly‘poxsanu The poison was sold by the defendant drug-wholesaler to the defendant retailer who, in turn,

sold it to the deceased without any label thereon, except the words "oil of mirbane." Death was caused when the
deceased drank seme of the ¢il of mirbane believing it to be a throat gargle. Recovery was sought against the re- 3
tailer aiid the vholesaler on the ground that each was negligent in failing te label the bottle as a poison.

Held, judgment. sustaining demurrer in favor of the defendant wholesaler affirmed. The complaint did not war-
rant the inference that the sale was the proximate cause of the death.

13. Hrugka v Parke, Davis & Co., 6 F, (2d4) 536 (Mo., 1925)

Action against a manufacturing chemist to recover damages for personal injuries sustained by plaintiff as a
result of trestment with defendant's medic;hal preparation called "Camphor Solution Neutral." The drug was in-
jected imto the plaintiff's bedy by a physitian. Plaintiff alleged that the preparation contained mineral oil 4
instead ¢f vegetable or animal oil as adver%lsed by defendant. Defendant demurred to the complaint on the ground
that ‘there was ho privity. The court sus’camned the demurrer and plaintiff appealed,

ﬁg&@ reversed. The cause of action contained the slements of an action for fraud, in which the element of
privity of coniract is not essential, as well as an action for negligence, since defendant was engaging in a highly
technical business affecting the health and safety of the public.

14. Ellis v Lindmark, 225 W.W, 393 {Minn., 1929) - »

Action to recover damages for injuries to plaintiff's poultry caused by the consumption of raw linseed oil.
The oil was purchased from defendant retall druggist in response to an order for cod liver oil. The retail drug-
gist had purchased the oil from the defendant wholesale druggist. Recovery was sought against both parties for

negligence.
Held, judgment for plaintlffs aiflrmed. The evidence supported a finding that both the wholesaler and the —

retailer were negligent in supplying the wrong product to plaintiffs. The negligence of the retailer was not 4
as a matkter ef law an intervening and the sole proximate cause.
15. Forpev v Sears. 280 Pac, 56 (Wash,, 12_2) &

Action agalnst a druggist to recover damages for personal injuries caused by the use of sodium fluoride.
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Plaintiff lived in the home of the purchaser of the chemical and used it by mistake in place of salts. Recovery
was sought on the ground that the sodium fluoride was not labeled as a poison. In the applicable poisons statute,
sodium fluoride was not mentioned as one of the poisons requiring a label. ’

Held, judgment for defendant. No common law duty was imposed on the defendant to label the sodium fluoride
as a poison. When the purchaser made the purchase, she got what she desired and it was so labeled. She impliedly
represented t¢ the dealer that she knew its properties and uses and was a fit person to whom the sale could be made.

16. Campbell: w Stamper Drug Co., 277 Pad, 770 {Cole,, 1929)

Action to:recover damages for the death of plaintiff's husband caused by his consumption of strychnine pur-
chased from:the defendant druggist. Thedruggist sold the strychnine instead of gquinine as requested. This was
later consumed by the decsased withoul reading the label o the bottle showing that it was poisenous strychnine.
Plaintiff suwed on the theory of common law negligence and the viclation of the statute requiring the dispenser of
poisons such as strychnine to satlsfy himself thet the purchaser was aware of the poisonous character of the prep-
aration and that it was to be used for legitimate purpeses. The trial court directed a verdict for defendant.

Held, reverssd. (L) The violation of the ststute was negligence per se and made & prima facie case against
tne deferidant, (2} Plaintiff and her husband were not gullty as @ meltier of law of contributory negligence in
failing to detérmine that the bottle deliveved by defendant’s clerk contained strychnine instead of quinine.

17. Pecolels Sefvics Drug Stores w Somewyille, 158 Atl. 12 (Md., 1932)

Action. to recover damages. for personal injuries resulting from plaintiff's taking three capsules of strych-
nine compoutided by defendant druggist. Hecovery was sought on the ground that defendant had failed to label the
preparation "poison” as requirved by statute and had Filled the prescription without making any inquiry of the pur-
chaser.

Held, judgment for plaintiff reversed. There was no evidence that the violation of the statute was the proxi-

mate cause of the injury complained of.

18. Irpumbaturi v Katz & Besthoff, 158 Se. 16 (la., 1934)

Action to recover damages for the death of plaintiff's demented daughter caused by the consumption of carbolic
acid sold to the daughter by the defendant druggist. Plaintiff alleged that the defendant would have discovered
the mental gondition of the deéceased if he had attempted to obtain from her the information required by statute to
be entered in the registér of sales of poisons and that this caused the resulting death.

Held, judgment for defendant reversed. The complaint stated a cause of action.

19. Eckerd’s, Inc. v McGhee, 86 S,W. (2d) 570 (Tenn., 1935) :

Action against a druggist to recover damages for personal injuries sustained by plaintiff, a 15 year old girl.
The defendant sold to plaintiff bichloride of mercury tablets and tincture of iodine in violation of the state
statute prohibiting the sale of poisons to persons- under 16 years of age without 2 written oxder from a responsible
adult. The plaintiff took the tablets iA a fit of despondency as the result of which she became seriously ill.

Hald, judgment for defendant. Although the druggist was negligent as a matter of law in violating the statute,
the plaintiff's act in taking the tablets with knowledge of what she was doing, and the probable consequences
thereof, was the proximate cause of her injuries.

20. Hallorsn v Parke, Davis & Co., 280 N.,Y.S. 58 (1935)

Action to recover damages for the loss of sight of plaintiff's eye as the result of an explosion of a pharma-
ceutical preparation manufactured by defendant. Recovery was sought on the ground that defendant was negligent in
failing to give a warning of the dangerous character of the preparation and proper directions for use.

Held, Judgment for plaintiff affirméd. {menorandum opinion)

21. David v MeKesson & Robbins, 300 M.Y.S. 635 (1937)

Action by the administratrix of a young child against the manufacturer of bicarbonate of soda for negligence
causing death. Soditm fluoride was found in the can containing the soda about three weeks after the death.

tgld, judgment for plaintiff affirmed (without opinion). One judge dissented on the ground that the verdict

was against the welght of the evidence as no s¢dium fluoride was discovered in autopsy.

22, Maxigny v Deicie, 172 So. 808 (La,, 1937)

Action to recover damages for personal injuries sustained by plaintiff when defendant druggist misinte?preted
a prescription and delivered poisonous b#chloride of mercury pills. The individual pills bore the word "poison”
in small letters, but the container did not, contrary to statute. The container did show the printed woxds "for
external use anly." ‘ '

Held, judgment for plaintiff affimmed. (1) The defendant was negligent in failing to plainly m§rk the con-
tainer with such warnings as were required by law. (2) The plaintiff was not negligent in not noticing the small
warnings orn %he‘tabléts themselves and in not noticing that the box bore the inscription "for external use only,"
in view of the fact that he had been told by his physician to take the tablets internally and the fact that the
box cantained the typewritten inscription "two at bedtime, as directed.”™

23. Howapd v Jacobs! Pharmacy Co.. 189 S.E. 373 (Ga., 1937)

Action against a retail druggist to recover for personal injuries sustained as a result of using a patent
medicine sold by the druggist to plaintiff. The medicine was allegedly old, deleterious and unfit- for use.

Held, ‘judgment fob defendant sustained. There was no duty on the part of the druggist to open and inspect the
sealed can containing the powder in question. The retailer owes to the consumer the duty to supply goods packed

by reliable manufacturers.

282 MW, 652 (Wis., 1938)

Action td recover damages for personal injuries sustained by plaintiff as a result of using a coempound con-

24,
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taining a slight amount of mercury to which plaintiff was allergic. The defendant druggist furnished this compound
instead of calamine lotion with phenol as prescribed by the doctor and per the formula in the National Formulary.

Later the druggist assured plaintiff's doctor that the compound did not contain mercury.

. Held, judgment for plaintiff affirmed. The acts of the druggist constituted an actionable misrepresentation E;Vm
n tort. Nl
25. Bennett Drug Stores v Mpsely, 20 S.E. (2d) 208 (Ga.; 1942)

Action against a druggist to recover damages for the death of plaintiff's husband allegedly resulting from the
sale of carbolic acid to the husband while he was intoxicated. The husband drank the poison and died.

Hgl__ Judgment for plaintiff affirmed. Since the sale was made to an intoxicated person, it was in violation
of the statute probibiting the sale of carbplic acid “unless upon due inquiry it shall be found that the person to
whom 1t ghall be delivered shall be awere of its poisonous character, and shall represent that it is to be used
for s mgmmam PusposE,. ™ s:.mh a s*ka‘cmtnx vislation was negligence per ge, and it was no defense that the vol-
un“hzzv drunkenniess of the decsased was the proximate cause of his death smce the dactrine of "last clear chance"
app] 1 :

26. Dughrow v Ettinger, 44 F. Supp. 763 (N.Y., 1942) L

Action to recover damages for breach of warranty in the sale of a liver extract by the defendant, a retail
drquist. The drug. was purchased from the defendant by the plaintiff's son and caused illness to the plaintiff

when she consumed it.
Hald, defendant's motion for summary JMdgment gramted. There was no privity between the plaintiff and the

defendant, and theréfore there could be no ;mcwery in warranty.

27, Henderson v Natienal Drug Co., 23 A L\"E_q!'i 743 _(Pa,, 1942)
Action against a drug company to recover damages for personal injuries allegedly caused by liver concentrate <

purchased by the plaintiff's doctor from th\e defendant. The evidence showed that other persons had been made ill
iﬂ( *Ehe injection of liver concentrate purchased from defendant. There was no evidence that the drug contained an
rritant.

Held, judgment for defendant. There ngs insufficient showing that the product in questlon caused the injury
complained of s The court stated: "If those who make and cempound drugs and medicines in packages or bottles,
under the strict coriditions prescribed by tte National Food and Drug Act....and the Public Health Service Act....
for use by the public, can be mulctéd in damsges every time Seme person uses such drugs or medicines with harmful

results, the making and selling of such products would be a most pecuniarily hazardous enterprise. That a lower— &
ing of the standard of proof in such ckses ,wwld open the ddor to colossal fraud is obvious.”
28. ginger v D@tgn, 87 N,¥.8, (2d) 686 ( ,‘4“ 1949}

Action to recover damages for personal injuries sustained by plaintiff as the result of using a preparation (- '

consisting of -calamine lotion and one peér dent phenol purchased from the defendant drugglst. Witnesses for the
defendant testified at the trizl that such|lotion was not irritant and that it was in general use in the medical
profassion. The evidetice showed that plaintiff wss allergic to calamine containing phenol.

Hald, judgment for defendant. The defiendant was not negligent in selling such a product since he had no ]
reason Lo apprehend that it muld prove han ful to one person among a multitude of users.

29. Davis v Radford, 63 S.E, (2d) 822 !_i:l, 951)

Action to recover damages for breach f warranty in the sale of a salt substitute, Westal, by the defendant
druggist to piaintiff's intestate. The re ail druggist answered that the wholesale dealer who sold him the drug
should be made @ do-defendant if he was liable to the plaintiff, since he would have recourse against the whole~
saler for breach of his implied warranty that the article was fit for human consumption.

Held, the retailer had the right to maintain a cross-action zgainst the wholesaler. Under the rule in [
mmm_&ww 8 S.E. {(2d) 813, sypra, the plaintiff could have maintained the action directly against
the wholesaler, PFurthemmore, the principle’ is established in North Carolina that where the wholesaler has sold
to a retall dealexr for resale personal pre @My, with implied warranty of fitness for the use for which it was
purchaged and: spld, and the retail dealer aﬂs s0ld to a2 customer with the same warranty, and for breach of this
warranty has besn hy J'a,udgment coipalled to Jc;ay,, the retail dealer may thereafter in turn maintain action against
the wholesaler for the entire loss sustain df.

30. v a5 N.Y 2 35 ﬁ,E_»,],_)

Action by an admmistratnx against the State of New York for wrongful death and for pain and suffering re-
sulting from homologous serum jaundice cont rracted after a transfusion of pooled blood plasma distributed by the
State. ‘The transfusion was ordered by a physician. Recovery was sought on the ground that the State was negli-~
gent in failing to affix a warning label t¢ ithe plasma carton.

Held, complagnt dismissed. There is @ distinction between selling a medical preparation to the public, who
may have no knowledge @f the dangers atten azm: upon its use, and making available a preparation to a hospital at
its request, ihipse physiclans may be eipec ed to have knowledge of the dangers involved in utilizing the thera-
peutic preparstion ordeved by them, The sie at bar fell within the principle that there is no duty to give warn- 2
ing to the members of a profession agamst\gennrally known risks.

31. Iuscany v U. S. Siandard Products QQH‘ 243 s.W, (2d) 207 (Tex,, 1931)
Action to recover damages for personal injuries sustained by plaintiff's wife as a result of her self-injecting

by hyp¢dernic needle a drug known as estmgeﬁnic hormones, manufactured by the defendant. Recovery was sought on g
the grounds of mqlig@nc@ and breath of wermanty. There was no evidence that the defendant had negligently manu~— A
factured the drug or that the drug was damg@jmus., The court entered judgment for defendant and the plaintiff on <

appeal urged the application of the res ipsa loquitur doctrine.



Held, judgment for defendant af

firmed. There was no evidence that the drug contained any im-

purities, and, on the other hand, there was the inference that the conduct of the plaintiff's wife

caused the resulting injury.

Res ipsa loquitur was inapplicable since the cause of the injury was in

question and the thing which did cause the injury was not in the exclusive control of defendant.

32, Whitelev v Webb's Citv, Inc,

CCH 22, 268 (Fla.

1951}

Action by the personal representative of a deceased person for wrongful death against a retail

druggist. The druggist sold the dece
death. Recovery was scught on the gm
Held, judgment for defendant.

ased a drug "Westsal,” as a salt substitute, which resulted in
ound of a breach of the implied warranty of fitness.

The personal representative of a deceased person does not have a

cause of action for the déath of such person based upon an implied warranty, since the applicable
wrongful death statute applies to tort actions but not to contract actions.

33, Mebb v Sandoz Chemical Works, 69

Action against a manufacturexr fo

S.E, (2d) 689 (Ga, . 1952)
recover for personal injury to plaintiff's wife as a result of

consuming a patent medicine manufactup@d by defendant. The medicine "Cafergone" contained ergotamine

tartrate and caffeine. Plaintiff con

it was not adequately lsbeled with a Werning statement and directions for use.

“to be dispensed pnly by ox én -the pr
caution that it "should be taken unde
Held, judgment for defendant aff
drug was for use bnly by or én the pr
‘public. Blged Beilm Co. v Cososr, 10

34, Randall v Goodrich-Gamble Co.,.C

Action against manufacturer to v
using a Liniment manufactured by defe
covery was sought on the ground of br
the label of the prdduct reading "For
rewarded with good vesults.” Defends
press warranty, and that there was no

Held, judgment for pleintliff aff
regardless of priyity where an. expres
exprasé werranty that the product was
use of the predust wesulted in person

tended that the drug was dangerous when used as directed and that

The drug was labeled
pscription of @ physician® and the directions contained the pre-
v madical supervision,”

i¥med.  The caution statement on the label made it clear that the
gsoription of a physician and not for indiscriminate use by the

5B, 118 {Gz, . 1889) is distinguishable on this point.

LoHe 22, 279 (Minn,, 1952)

scover for personal injury sustained by plaintiff as a result of
ndant.. The liniment was purchased from a retail dealer. Re-
agch of warrenty. The warranty relied upon was a statement on
Man and Beast...Follow directions carefully and you will be

vt contendsd that privity was lacking, that there was no ex-
‘zeliance on any warranty at the time of sale.

irmeds - (1) 4 subvendee may recover against a manufacturer
warranity 1s Involved; (2) The label statement constituted an
riot. havmful ‘to human skin when used as directeds (3) Since the
2] injury, the question was whether there was reliance on the

-3

warranty at the time of use not at the time of sale.

35,

press ‘warranties vere amplguous. The

or foods, an express warranty may exts

instance induces the purchase and the

was purchased in seliance on the warr

Randall v Goodrich-Gainble Go., 54
On rehearing: of the decislon repe
trizl on the ground that the trial ¢ol

MM, (2d) 769 (Minn., 1952) reversing C.C.H. 22, 279 (1952)
orted in C.C.H. 22, 279, the court reversed and granted a new
it 's instructions to the jury relating to the theory of ex-
court affirmed the law of the case that in the sale of drugs
ond to an ultimate consumer if the warranty in the first
usage is consistent with the purpose for which the product
Aty o

36. American Cvanamid Co. v Flelds, C.C.H. 22 307 (W. Va., 1953)
Action agalnst a manufacturer by a poultry raiser for the loss of a flock of plaintiff's pullets

resulting from the consumption of mashed feed containing a poultry medicine. The medicine was manu-
factured by defendant and incomp@rate# in the feed by a feed manufacturer not a party to the action.
Recovery was sgught on' the ground that the medicine did not contain the proper content of nicotine.

The evidence at the trial was confli
loss was attributable to poultry dise

Held, judgment for plaintiff aff
subject For jury vesolutlon.

37. Kaufzmann v es, 66 S, (2

3

ting as to the content of the medicine and as to whether the
sg .or poisoning., The jury returned a verdict for plaintiff.
omed, on the ground that the conflicting evidence was a proper

7 d} 36 (Fla., 1953)
Actlon against a druggist for personal injury allegedly resulting from the consumption of a

medicine intended only for external use.
and that: this negligenca caused a peptic ulcer.

Plaintiff contended that defendant had mislabeled the drug
In a prior action between the parties, plaintiff had

contended  that her injury resulted from mental pain attendant upon discovery that the drug had been

mislabeléed.

Recovery was denied in this prior action on the ground that the negligence of the

druggist was fiot the progimate cause of the particular injury alleged -- that is, mental anguish.

Held; complaint dismissed on the
ment of the first sult was based upon

ground of res judicata. The court held that the adverse judg-
&he same set of facts which formed the basis of the second suit.

38. Malgreen Drug Co,..v Sharp & Dohmel, C.C.H, 22,350 (I}1., 1954)

Action against a pharmaceutical

drug company in an unsuccessful defens
The drug seold under a prescription was sulfamerazine instead of the sulfauxadine ordered.

drug.

anufacturer by a drug company to recover amounts paid by the
of an action by a consumer based upon the misbranding of a
The .

evidence was conflicting ss to whether| the error was one of the drug company in filling the prescrip-

tion or the pharmateutical manufacture
Pl

Held, judgment for defendant.

in supplying the drug to the company.
intiff failed to establish that the misbranding was done by

:

defendant =— it was more probable that| there was an error by the plaintiff's clerk in filling the

prescription.
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Section 4. Product Liability Decisions Involving Cosmetics and Soap

1. Hasbrouck v Armour & Co., 121 N.W. 157 (Wis., 1909)

Action to recover damages for personal injuries sustained as the result of using a bar of toilet soap in which
was embedded a needle. The plaintiff purchaser joined both the retailer and the manufacturer of the soap as de-
fendants. Recovery was sought on the ground of negligence in marketing an adulterated product.

Held, order sustaining demurrers affirmed, There was no actionable negligence shown since the manufacturer
and the dealer did not know or have reason to know of the needle's being in the scap. The resulting injury was
so extraordinary as to be unforesesable.

2. Interpational Mercantile Maring Co. v Fels, 170 Fed. 279 {(C.C.A, 2nd, 1909)
Action to recover for damage to plaintiff's vessel sustained as the result of an explosion of soap which was

being transparted on the vessel. The soap was manufactured and shipped by the defendant. The explosion resulted
from pmaptha fumes given off by the soap from its confined place of stowage. Rscovery was sought on the ground
that defendant negligently failed to warn plaintiff of the dangercus properties of the soap and the likelihood of
an explosion when confined, There was eyidence that prior to shipmert defendant's agent had advised plaintiff of
the hezaxd and had reccmmended stowage in a ventilated place. .

Held, judgment For defendant affirmhﬂ, The evidernice supported the finding that sufficient warning was given.

3. Azmetrong. Packing Co. v.Clem, 151 S.W. 576 (Tex., 1912)

Action to recover damages for personal injuries sustained by plaintiff's wife as the result of using laundry
soap which allegedly contained a poisonous or deleterious substance. The injury occurred to her hands as she was
cleaning clothes with the soap. The product was manufactured by defendant and sold by him to a jobber; the jobber
sold it to a vetall dealer and the plaintiff's wife purchased it from the latter. Recovery was sought on the
ground that defendant had improperly saponified the scap and was therefore negligent.

Held, Jjudgment foi plaintiff affirmed. The evidenice sufficiently showed that the defendant failed to use care
in the pyeparation of this particular prpduct. Privity of contract between the manufacturer and the plaintiff was
not necessary since the latter was the ifitended user.

4. PBarrango v Hincklev Rendering Co., 119 N.E, 746 (Mass., 1318)

Action to recover damages for persopal injuries sustained by plaintiff while using a bar of soap in which a
needle had beccme embedded. The purchasg of the scap was made from defendant, a retail dealer.

Held, diredted verdict for defendanﬁ affirmed. There was no proof of actionable negligence. In support of
the decisidn, the court said: "The#e is nothing inherently dangerous in a bar of soap; and it does not appear how
or when the needls Became embedded in it, or that the defendant knew of its presence before delivering it to the
plaintiff or coyld Have kndwn of it by the exercise of reasonable diligence. Whether it came there during the

process of manufacture or afterwards is wholly a matter of conjecture.”

5. Karr v Inecto, Inc., 160 N.E. 398 (MLY., 1928)

Action to recover damages for personal injuries to plaintiff allegedly caused by hair dye manufactured by
deferidant and sold to plaintiff, a beauty shop operator. The injury occurred when plaintiff used the product on
the hair of a cuslomer and scme of the dye stained her finger. Twelve hours later her finger was red and painful.
Recovery wds sought on the ground that the injury was caused by an inherently dangerous substance in the product.

Held, judgment for plaintiff reversed, There was insufficlent evidence to justify a finding that the injury
resulied from contact with the proguct manufactured by defendant or that the chemical product was inherently dan-
gerous or poisoncys. The gourt stiteds "Before the plaintiff may recover she must show, first, that the injury
to thie finger resulted from cdontact with| the chemical product manufactured by the defendant; second, that the
chemical product was imherently dangerous and poisenous; and, third, that the defendant was negligent in putting
upon ‘the market @ dangerous and polsonsus product.”

6. Farley v Bdwazd E. Tower & Co., 17 Eq 639 (Mass

Action to recover damages for personal injuries sustained by plaintiff while having a "water wave" in a hair-
dressing establishment. Plaintiff was bbrned when an attendant in the establishment put eight or ten combs in her
hair pnd wes drying it with hot air fr@m’an elactric dryer when the combs took fire. The combs were composed
principally &f ipyrewylin, a compound of pellulose and nitric-acid. There was testimony that as a matter of commen
knowledgel, pymdxylin was highly inflamma%;e. The hairdresser, the dealer and the manufacturer of the combs were
joined as deferidants. A wexdict was returned in favor of the defendant hairdresser and for the plaintiff as to
the dealer and manufacturer. The latteﬂ appealed. .

Heid, affirmgd. (1) As to the dealer-—the jury could have found that the dealer knew of the dangerous char-
acter of the.canbs when heat was applied to them and yet falled to warn the plaintiff. (2) As to the manufac-
tureps—the -jury oould have found that the manufacturer should have anticipated the dealer's failure to warn an
ultimats user of the combs and yet’ failed to label the combs or otherwise disclose their dangerous character.

gmith v Denholm & McKay Coo, ] & 4)

Action in warranty to recover damages for personal injuries sustained by plaintiff from the use of a pro—-
prietary article used for Wair removal. | Varlous purchases of the product were made by the plaintiff by trade
name, but at the time of the first purchase only, defendant's employee stated that the product was safe and harm-
less.. Theiuse of the product resulted in peripheral neuritis caused by the large amount of thallium acetate
present.  The evidence showed that the amount of thallium present could affect the system of a noxmal person but
not to the eftent found in the plaintiff, the effect in her case being accentuated by abnaimal endocrine glands.
The case was heaxd without a jury, and ﬂh@ court awarded damages of $8,500 in favor of plaintiff.

Ts
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Held, reversed. (1) The only warranty made was the express warranty made by defendant's employee at the time
of the flrst sale and this did not cover the subsequent sales. As to subsequent sales, no express warranties were
made and no implied warranties of fifness for use arose since the sales were made.by trade name. (2) The fact
that plaintiff was allergic would not have precluded recovery if a warranty were made, however, since it was shown

that the product might sffect a normal person.

8. Guvton v 3. H, Kress & Co., 5 S.B. (2d) 295 (S.C., 1939)

Action to recover damages for personal injuries sustained by plaintiff when a small bottle of thgernall polish,
purchased from defendant, exploded. Plaintiff sued on the theory that the defendant was negligent in selling a
substance having inflammable and explosive tendencies without giving warning of its dangerous character, and with-
out furnishing directions for its use in a proper and safe manner.

Held, judgmeént’ for defendant affimied. There was no showing that the defendant had actual knowledge of any
dangerous hature of the product $6ld ard under the circimstances, he had no reason to have such knowledge.

& MoKey.Cp., 19 NaBs (2d) 697 {Massg“ 1339)

ﬁctlam for hreach af wazranty and regllgence57 to reécover damages for injuries to plaintiff's skin caused by
using a face powder purchased from the defendant. There was evidence that a rash, diagnosed.as dermatitis, appear-
ed on the pLaintiff“s face shortly after she applied the face powder, which contained two aniline dyes. Plaintiff’s
skin was allergiec to thess dyes. Although the evidence showed that such dyes do not irritate the average person,
there wos evidence that “seme" pesople wWare allergics

Held, zudgmwnt for plaintiff. The sale of the product raised an implied warranty of fitness which defendant
breached , natwi&hstandlng the Fatt that the product was fit for use by the average person.

» Ellzaheth Apd Ing..v. Brown, 107 E (2d) 938 (Pa., 1939)

Action to récover damages for personal injuries sustained by plalntlff after using a cosmetic product manufac-
tured by ohe defendant and retailed by the co-defendant. The plalntiff in making the purchase requested a suntan
oil but was given anothex liquid preparation instead. After using this preduct the plaintiff suffered kidney in-
juries attributabls to anilin dye peisoning. The evidence did not show, however, that the toilet preparation in
question coniained anilin dye.

Held, judgment for plaintiff reversed. (1) The retailer was not ééable, since a retailer is not responsible
for the harmful ¢ffects of a patent medicine which he did not prepare.”® (2) The manufacturer was not liable, since
the evidenve falled to show that the product contained any harmful ingredients which caused the injury complained of.

1. Maher v Clalral, Inc., 3] N.Y.S. (2d) 751 (1941)

Aétion to recover damages for personal injuries sustained by plaintiff as the result of an application of a
hair dye menufactured and sold by the defendant to beauty shops for treatment of patrons. Recovery was sought on
the ground of negligence in marketing a dangerous preduct. The defense was based on the fact that the manufacturer
had igsued instructions in the use of his product to the operator in the beauty shops.

Mﬂiﬁ, Judgmient dismissing the complaint reversed. Whether the issuance of instructions by defendant to the
beauty ‘shop opepators constitutéd reaﬁonable care in the light of the alleged fact that the product was a poison-
ous and inhsrently dangerous preparation presefited z question of fact for the jury.

-‘, el | _v‘ov” QQ 2 24 N.‘;Eg ‘ZGE 427 ‘lll=, l%}.

Action to recover damages for breach of warranty in the sale of a toilet preparation, known as "Pinaud's '612'
Creamy Mascara," by defendant to pdalntlffg Plaintiff charged that the defendant expressly warranted that this
preparation wag harmless and free from any p01sdncus substances and was fit for the purpose of coloring and black=-
ening her eyelashas, wheress its use caused a serious eye injury. The express warranty was alleged to have been
méde by def@ndamt s clerk who stated, after the purchase was made, that the product was harmless. There was evi-
dence that plainkiff had used the prndmmt for ten or twelve years. The trial court overruled defendant's motion
for a.diredted werdict snd defendant appealed.

\d, Tevensed. Since the alleged wirranty was made after the sale of the product had been made and since
plaintiff had uged the product before, the essential element of reliance on the warranty was lacking.

Alcaro v Jean. ro‘*__‘ “]QM__‘L Es f2d! 767 (Mn];m 1943 )60

Action to recover damages for personal injuries sustained by plaintiff while using a tube of depilatory cream
manufac¢tiured by defendant, The injury ogcurred when the cream squirted inte plaintiff's eyes as she was puncturing
the metal seal gver the mouth of the tube containing the cream., The tube was punctured in accordance with the di-
Jectiuns shown on the tube. R@cowary wag sought on the ground that defendant was negligent in the preparation of

a cresm pcaséssﬁng known dangercus properties (calcium sulphide), in packing the tube for sale without instructions
as to the gare meuessary in its use, and‘xn the manner in which the cream was injected into the tube. The jury
returied & verdigt in. Favbr of defendant under instructions by the court that the plaintiff had the burden of praov-
ing freedom from contributory negligence.

L_;Mi, Judgitent for defeéndant reversed. The court's instruction to the jury with respect to contributory neg-

ligende #ms in grror since the defendant'had the burden of this proof.

03

12,

57. The trial court ruled that there was no evidence of negligence.

58. Relying oh West v Emanuel, 47 Atl., 965, supra.
59. Ccmpare, Petzold v Roux Laboratories, Inc., 11 N.Y.S. {2d) 365 (1939) (certain instructions by manufacturer

of poisonous dye to beautician held immaterial.)
60. Applying Pennsylvania law.
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14, Lawson v The Beniamin Ansehl Co., 180 S.W, (2d) 751 (Mo., 1944)

Action for the death of plaintiff's child as a result of hls pouring highly inflammable fingernail polish
remover on his clothes and touching a lighted match thereto. The product was harmless to the human skin when
used as a polish remover, but contained inflammable ingredients which rendered it dangerous when exposed to fire.
Held, judgment for plaintiffs reversed. The manufacturer of a product which is perfectly harmless when used
as intended is not liable to one not the purchaser of the product if such person makes a use of the product never
intended or expected by the manufacturer. Therefore, there was no viclation of the duty of the manufacturer to

label: the product to show its highly imflamm@ble nature.bl

15. Javler v Newcomb Baking Go.,. 59 N.E. (8dY 293 (Mags,, 1945)

Actlon by an employse against an employer for personal injuries sustained. The employee developed a derma-
titis allegedly due to the use of a sgap powder in carrying out his duties as a dishwasher. The soap had a base
of triscdium phosphetes Medical testimory sheW@d that the employee was allergic and that this was a common situa-
tion knoyn te the trade.

Held, judgment for plaintiff. The jury could have found that the defendant knew or ought to have known that
the soap powder was a pessible source of danger to a class of persons of whom the plaintiff might be one. The

court stated:

"It is not necessary that the majority of possible employees be susceptible. It is enough if a
sufficient number are susceptible so that a jury could reasonably say that the defendant ought
to have known and recognized the danger of injury and ought to have guarded against it."
(citing Bianchi v Denholm & MeKay Co., gupra)

16. Graham v Jordan Marsh Cempany, 67 N.E. l2d) 404 (Mass., 1946)

Action in warranty to recover damages for personal injuries sustained by plaintiff from the use of cold
cream purchased by her from the defendsnt., Recovery was sought on the ground that defendant at the time of pur-
chase repressnted that the product would be beneficial f£ér her dry skin. After using it, plaintiff's face be-
came burnad and swollen. There was tastxmaqy to the effect that plaintiff's skin was super-sensitive. The trial
court dirgetsd e verdict for defendant and plaintiff appealed.

Hglﬂ reversed. There was sufflclent‘evidence that there was a breach of express warranty as well as the

implied warwanty of fitness for use.

17. Cartler v Yardley & Co., 64 N.E, (2d) 6Q§ {Mass., 1946)

Action against a perfume manufacturer to recover damages for personal injuries sustained by plaintiff. There
was evidence that plaintiff suffered a secoad degree burn when she applied the perfume to her skin. There was

also the testimony of witnesses who had used the perfume from the same bottle and suffered;skin injury. In answer
to interrogatories, the deferidant declared that it did not know all the ingredients of the perfume, nor the pro~

portion of the sewveral ingredzents. Plaintiff purchased the perfume from a retail dealer. The trial court, after

a jury verdiet for plaintiff, entered judgment for defendant on the ground that there was no privity.

ﬁwum,r@vﬁraad"‘ Ihe abgence of contragtual relationship between the manufacturer and the purchaser did not
in itself preclude r@ccveryuﬂa Nor was the plaintiff required to prove that a majority of consumers would be in~
juriously affebted, 3s it would be sufficlent if a sufficient number were susceptible sg that a jury could rea-
sonably say that th@ defentart ought o have known and recognized the danger of injury.®% In overruling prior
Massachusetts decislons which had refused tg follow the doctrince of MacPherson v Buick Motor Co., supra, the
court sinteds "Th@ ‘doot#ine of the MacPherson case is now generally accepted. (citing texts and literature) Its
acceptante His hrﬂught all ddngepous things into the same class as the 'inherently dangerous' things to which the
principle aliesdy: shated has always been ap, ilied. The MacPherson case caused the exception to swallow the asserted
general zule of non 1iability, lesving nothing upon which that rule could operate. Wherever that case is accepted,
that ruld in touth L abolished, and reaseswto be part of the law."

18. Reyrolds w Sun Ray.Drua Co., 52.4. (2d) 666 (N 7)

Actien t@ recover damages for breach of warranty in the sale of lipstick by the defendant dealer to the
plaintiffa The use of the lipstick xesulte¢ in a skin infection. Recovery was sought on the theory of a breach
of the implied warmanty of fitness. Defemd§nt contended that the plajntiff was allergic and that if the product
did contain polsoncus ingredisnts the defendant, being a dealer, did not have knowledge of this.

Heald, julguent: for plaintiff afflrmed (1) The fact that only a small proportion of users would suffer in-
juries because of the use of the lipstick did not absolve the seller from liability under the implied warranty
created by th@;ﬁnif@?m Sales Act, Otherwise, in every action for the breach of an implied warranty, it would be
necessary to ahmw tha ‘the article sold w@;%d be injurious to every user. (2) The centention that the defendant

was ngh ¢har@@ﬁ et th knowledgeof the polsgonous nature of the product since it was merely the vendor was not valid
since the sales aet 15 In géneral terms arid there is no sound reason for engrafting an exception on the general

rule,

19. Poplar v Bouriois, Inc,, 80 N.E, (2d) 334 (N.Y., 1948)64
Action to recover damsges for the 10ss of plaintiff's finger resulting from infection caused by pricking her
finger on & hox of cosmetics manufactured by defendant. The manufacturer of the cosmetics impleaded the manufac—

turer of the containerx.

6l. The weight given to the fact that the ¢hild was not the actual purchaser is not. apparent in the opinion.

62. The court noted, however, that privity would be necessary to support a claim based on warranty.

63. Evidence that athers received similar inguries from the article would be admissible to negate the probability
of causation through a particular allergy. !

64, Applying Maryland law.

58
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Held, judgment for plaintiff reversed. Under Maryland law, no recovery may be had against manufacturers
for injuries caused to third persons with whom they have no direct dealings unless they are manufacturers of ar-
ticles which in themselves are imminently and inherently dangerous when defectively made. A decorated cosmetics
container may not be deemed an article imminently or inherently dangerous. .

20. Free v Sluss, 197 B. (2d) 854 (Cal., 1948)

Action to recaver damages for breach of warranty against both the wholesaler and manufacturer of a new soap
product. The plain*iff, a retail grocery dealer, had purchased one quantity of the product and it proved satis-
factory but the second purchase was unmerchantable. The manufacturer admitted that he had manufactured the prod-
uet which constituted the second sale without some of the necessary ingredients. The packages containing the
product contained a guarantse of quality reading: YIf Frederick's granilated soap does not meet with your entire
approval your desler will cheerfully refund the full purchase price upon return of the unused portion....Frederick
Soap Co..." &% the timé of sale, the wholesaler told the plaintiff that the seap furnished was the "same soap as
that previously supplied.”

Held, judgment for defendants reversed and judgment directed to be entered for plaintiff. (1) The oral
representations made by the defendant wholesaler at the time of sale constituted an express warranty of quality.
(2) In holding the mahufacturer also liable, the court stated: "....the ‘guarantee of quality' printed upon each
package of soap reached beyond the dealeqﬁ to persons in the position of plaintiffs. It establishes the manufac-
turer’s knowledge and intention that the godds should move through the usual. channgls of trade, and was a repre-
sentation gddiessed to those who would deal in its product. It was under no obligation to make the guarantee,
but having made it, it dogs not lie in its mouth to repudiate it when the condition of complete unsuitability for
the markst brings the guarantee into play."®2

21. Briggs.v Metional Industries, 207 P. (2d) 110 (Cal., 1949)

Action to recover damages for persopal injuries sustained by plaintiff as the result of the use of a cold
wave preparation manufactursd by defendant. Some of the solution came in contact with plaintiff's face causing
severe dermatitis. Recovery was sought on the ground that the preparation contained a chemical toxic known as
thioglycolldts and that defendant negligehtly failed to warn the public that great care should be taken in the
application of the product. The evidence showed that the plaintiff was allergic and that the product had not
proved unsafs to others.

Held,  judgment for defendant affirmed. There was ns evidence of knowledge on the part of the manufacturer
of the dangérous character of the product, no evidence that many persons were susceptible to the product, and no
evidence of prior instances of skin irriﬂation caused by the product.

22. PpPietrus v . J, R. Watkins Co., 38 NeWe (2d) 799 (Minn,, 1949)
Action to recover damages for the loss of hair allegedly resulting from the use of a shampoo manufactured by

defendant. The prodict was sold to plaintiff by defendant's agent, the label indicating that its intended use was
as a hair shampoo. Hlaintiff sued on the theory of breach of implied warranty in that the product contained an
excessive alkali content unfit for use as a hair shampoo.  There was no evidence as to the contents of the par-
ticular bottle used ahd no chemical analysis thereof. There was evidence showing that prior to the action de-
fendant had been’ chagiged with a violation of the pure food and drug act and had been ordered to withdraw a quantity
of the product from the market. The jury returned a verdict for $20,000 in favor of plaintiff.

Held, affizmeds (1) The evidence ressonably supported a finding that the bottle purchased by plaintiff came
from a guantity which cohtainsd an unsafe slkali content, and that this was the proximate cause of the resulting
loss of hair. (2) Is actitns based on bresch of an implied warranty of fitness in cases involving sale of de-
fective drugs or- foouds, it is unnecessary to allege or prove that the manufacturer had actual knowledge of the

contents thereof,

23. J. R. Watkins Co. v Ravmond, 184 F. (2d) 925 (Minn., 1950)

Action to recover damages for persdnal injuries to plaintiff allegedly resulting from the use of shampoo
manufactured by defendant. Following the completion of a shampoo, plaintiff had a sensation of burning on the
forehead and scalp. Later she lost her hair, eyebrows and eyelashes. Plaintiff alleged that the shampoo was care-
lessly, negligently and improperly compounded by defendant and contained poisonous and injurious materials and
chemicals, ¢ausing it to be imminenily dangerous and harinful to health. At the trial, dermatclogists stated t?at
plaintiff®s condition as described by her was not and could not have been caused by defendant's shampoo. The jury
returned a verditt of $27,000 in favor oﬂ plaintiff and defendant appealed.

Held, reversed and remanded with directions to dismiss the action. There was no substantial evidence sus-
taining the vi%al claim that the defendant’s shampoo contgined poisonous chemicals or showing a causal connection
between the use of the shampoo and the resulting injury.

24, Murphy laboratopies v Fmery Industries, 95 F., Supp. 631 (Pa., 1951) .
Action to recover damages for breach of warranty in the sale of a soap ingredient. Plaintiff based his
claim on an;alléged warranty made by defendant's salesman that the cleic acid known as 0-442 sold by the defendant

chemical manufacturer to plaintiff for ude in the manufacture of its pine jelly soap was the same as the oleic
acid known as 0~20 previously sold and that it would give satisfactory results whereas it caused a sepafatfon of
plaintiff's scap rendering it unmarketabnem No formal complaint was made to defendant of any dissatisfaction with
his product until abéut sik months after the first puxchase by plaintiff. :

65. It will be noted that the manufacturer's liability was actually premised on estoppel rather than warranty.

65. The court followed De Vere v Parten, 23 N.W. (2d) 584 infra and distinguished Pietrus v J. R. Watkins Co.,

supra. The court stated that in the Pietrus case it was shown that all of the shampoo made by defendant during

the period in guesticn had been condemned by the Federal Food and Drug Administration because of its ingredients
and it was in evidende that defendant had used some of the shampoo that had been thus condemned.
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Held, judgment for defendant. (1) No warranty express or implied was given by defendant that the type of
oleic acid furnished was the seme as that previously furnished or that it would maske satisfactory pine jelly soap
when used in a formula which plaintiff admitted defendant did not know. (2) The cause of seperation of plaintiff's
soap was not the titre velue of or any defect in type of oleic acid furnished by defendant seller to buyer. (3)
When the buyer discovered or should have discovered what it clai%ed was a breach of warranty it failed to give to £
seller -the prompt notice requirved by the Pennsylvania szles act. i

25, Bennett v Pilot Products Co., 235 P, (2d} 525 (Utsh. 1951)

Action by a beauty cperator to recover damages against the distributor of a permanent wsve lotion and fixa-
tive for dexmatitis resulting from the vse of the distributor's products. The lotlon contsining smmonium thiogly-
collate, an ingredient combon to most cold wave solutlions end crdinerily harmless was used aldng with s powder
fixetive contalnihg potassium bromate, also oFdinagily hazmless. It wes shown that ssmonium.thioglycollate pro-
duced & reaction in but one alleigic woman in 1,000 using 1. Recovery was sought on the ground that defendant
was negligent ln distributing without warning & product unfit for the use for which it was intended arid contsining
irritants dangerous tousers.

Held, judghent for defeéndant affizmed. [he evidence did not establish that defendant should have foreseen
plaintiff's injury. In discussing the guestipn of allergles, the court stated;

"We are sympathetic with sppellant and| her misfortune, but cahnot require the merchant to assume
the role of shsolute insurer ageinst physiolegical ididsyncrasy. To do so also would invest the
elusive ordinery prudsnt man with & quallity of foreseeability that would take him out of character
completely. Evepy substance, Including food which is daily tonsumed by the public, occasionally
becomes anatheme to him peculisrly allergic to it. To require insurability egainst such an un-
foresegable happénstance would weaken| the structube of ccmmon sense, &s well as present an un-
reasonable burden on the channiels of ftrade.”

26. Fein v Boretti. 111 N.Y.S. (2d) 840 gg«;;E)

Action by s beduty parlor operater ageinst the wholesaler, distributor and manufacturer of a hair dye to recover
an amount paid to a customer for personal injury resulting from an epplication of the dye. In an original negligence
action, the operator was sued successfully bthhe customer and settled a $5,000 verdict for $3,500. The recovery-over
action for this sum was ther brought agzinst phé three suppliers. The latter defended on the ground that the operator
was negligent In epplying the dye in 8 menner which was not recommended.

Held, judgment ‘for plsintiff affibmed. rhe issue of contributory negligence on the part of the operator was
properly left Ho the jury as & question of fagt.

27. Phillips w Whelsn Drug Co., C.C.H, 22. 286 (Pa.. 1952)

Action against retail druggist to recover for personal injury sustained by plaintiff as a result of using a cos-
metic bleaching credm sold by the defendant, |Plaintiff purchased the cresm after being assured by a cosmetician of
the store that it wss suitsble for blesching skin. Two applications resulted in & rash and residual scers. Recovery QZ.“

was sought for bresch of warranty. K Defendant|contended that a retail vendor of an erticle of merchandise in common
and generpl use is not liskle to a customer for injuries caused by some latent defect in the article. The jury re-
turned & verdict of $400 and defendarnit moved for a new trial and judgment n.o.v. .

Held, affipmed. The rule contendsd far by defendant has no applicability in warraniy actions. A retailer is
lisble in'a waryanty acticy where the facts of the case establish that the buyer made known the purpose for which the
article wus required, relied upon the $eller's skill and judgment, end suffered injury because the article bought was
not fit for the purpose for which it was sold|

28. Bish.v The Emplovers® [isbility Assurance Corp.. C.C.H. 22, 652 (1952)

Action against an insurance carrier to recover for personal injury sustained by plaintiff as a result of using a
Toni home permahént set. The inswrer of the manufscturer of the set was sued directly under a state statute purporting
to allow direct actions against insursnce companies.

Held; asction dismissed. The 'statute was invalid to the extent that it operated against a foreign insurer under a
policy éxecuted in anotlier stete contalning the usual “no action” clause.

29. Higbee v Giant Food Shooming Center, 106 F, Supp. 586 (Va., 1952)

Action against the manufaciurer and retsileér of a permanent wave preparation to recover for the temporsry loss of
plaintiff's hair as a résult of using theiproduct. There was evidence that the injury was caused by an excess of an
alkali in-the preparation. Recovery wag sought against the manufacturer on the ground of negligence and sgainst the
retailer for bréach of sn implied warrgnty of wholesomeness. The retailer relied primarily upon the fact that the
sale was of an original and sealed package whﬂch was neither inspected, reccmmended or warranted by the retailer. The
jury awdrded $4,000 demages. |

Held, judgment affirmed but damages redu&ed to $1,500. In imposing an implied warranty upon the retailer, the
court stated: :

"To say there is no dependence of the bbyer upon the retailer if the subject of the sale is a sealed
product’ of another, is to ignore the most potent factor of every trader's success — the confidence
and veliance of the public in Wim, F ther, the retailer is not a mere conduit or an automaton in
delivering products.of snother; he owes an obligation to his buyer. He is paid for assuming that
obligation. While he cannot know what is in the packsge, neither can the buyer, and it is the seller
who has brought the injurious grticle to the buyer. Moreover, the seller has recourse against the
produces, and is generally betier enabléd to enforce such recoupment than is the consumer to obtain
recovery of the manufséturer. Public Eolicy requires that the buyer be allowed to seek reimbursement
from the retailer,”

67. But if, after acdeptﬁnde of the goods, the buyer fails to give notice to the seller of the breach of asny promise T
or werranty, within & reasonable time after the buyer knows or ought to know of such breach, the seller shall not be
liable therefore.”
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30. Worlev v Procter & Gamble Mfg. Co., 253 S.W. (2d) 532 (Mo., 1952)

Action against the manufacturer of a dishwashing detergent for injury to the hands of a user of

the product. The injury occurred whi
was sought for breach of implied warr
stance harmful to the skin of a norma
betwasen the parties was lacking since
tended that the injury was due to an

le the product was being used for dishwashing purposes. Recovery
anty. No showing was made that the product contained any sub~

1 person. The manufacturer defended on'the grounds that privity
the product was purchased through a middleman. It was also con—
allergy.

Held, judgment for defendant. 'The court held that privity betwsen the parties was not necessary

since the product was labeled "kind %
from the manufacturer to an ultimate

This statement constituted an express warranty running
Howgver, the court went on to hold that theres was no

o hands" .,
CONSUMer .

proof that the preduct contained o Nazmful ingredient and, therefore, it Was a matter of speculation

whether the product of the manufactur

er or an allergy of the user caused the injury complained of.

31. Merrero v Gluck, 118 N.Y.S. gzg} 785 _(1952)

hetlen against a beauty parlor jpperator for injury sustained by a customer as a result of the

application of a hair cream. The ope
as thirdeparty defendants for bLreach

Held, complaint of the eperat@g
failed to prove that the product was
negligent (citing Karr v Inedto, 1@0L

A-dlssent Took the view that thﬁ
manufacturer for negligence undex th

32, Marrero v Gluck, 122 N.Y.5, (2d

On appeal of the'decisinn'repart

rator impleaded the supplier and the manufacturer of the cream
of warranty and negligence. _
ggainst the supplier and the manufacturer dismissed. The operator
inherently dangerous or that the supplier or manufacturer was
N.E. 398).

supplier was subject to liability for breach of warranty and the
doctrine of res ipsa loquitur,

L. 197 (1933)

ed in 118 N.Y.S. (2d) 785 (1952) (case No. 31), held, reversed.

The jury was justified in finding ageinst the distributor for breach of warranty and against the

manufacturer for negligence.

33. Shafer v Barbier, 259 S.W. (2d)

461 (Ky., 1953)

Action against & beautician and
burns allegedly sustained while the
ground ‘of negligence. At the trial,
to shpw the chemical contents of the

Held, judgment for defendants af
tained any harmful ingredient which ¢

i

34. Schilling v Roux Distributing Co
Action against a halr dye distri
of using a hair dye. Recovery was sg
prior occasicns without injury after
the occaslon in guestioh, the dye was
crucial issue at the trlal was wheths
ing the: product entitled "The Prelimi
~use and’ that a patch test should be g

beauty salon owner by a patron to recover damages for facial
ustomer's eyebrows were being dyed. Recovery was sought on the
evidence was produced showing the injury but there was no attempt
dye.

firmed. The court held that there was no proof that the dye con-
ould have produced the injury.

es 99 N.W. (2d) 907 (Minn.. 1953)

butor for personal injuries sustained by a purchaser as a result
ught for breach of warranty. The purchaser had used the dye on
being given an initial patch test as directed on the label. On
used for retouching purposes and no patch test was given. The

v this patch test should have been given. Instructions accempany-
nary or Patch Test" warned that there were people allergic to its
iven "before contacting or using” and "before every application".

A portion of the instructions which x

tests. 'The tria) cobwi cdnstrued the
poses. Accordingly liability was im

Held, judgment for plaintiff aff
placed an the divections for use on t

The court's determination that
a retouching —— having in mind
vha choge thz words used -~ ig
test was to.be required before
so state in glear language.

t
8
a

Also involved in this case was t
injuries resulting t¢ one who is alle
determingd since "defendant had warra
tions and . . . plaintiff, having so
Jjured,®

33,

elated specifically to retouching made no reference to patch

se instructions as not requiring a patch test for retouching pur-
osed on the basis of inadequate directions for use.

rmed. The court stated with respect to the interpretation

he labelings

the instructions did not require a patch test prior to

he rule which requires construction against the one
Lfficlently sustained by the evidence. If a patch
rretouching, it should have been a simple matter to

he question whether or not a seller or manufacturer is liable for
rgic. The court indicated that this question did not have to be
nted the dye to be safe if used in accordance with the instruc-
used the particular bottle involved herein, nevertheless was in-

Frier v Progter & Gamble Distributing Co., 252 P. (2d) 850 (Kan., 1953)

Action against the manufacturer and distributor of a dishwashing detergent for injury to the

hands of a user of the product. The
purposes.,
fended on the ground that privity bet

Held, judgment for defendants, o

36.

Recovery was sought for breach of impliéd warranty.

injury occurred while the product was being used for dishwashing
The manufacturer and distributor de-
ween the parties was lacking. - .
1 the ground that privity of centract was lacking.

Reed v Swift & Co,, C.C.H. 22,322 (Mo., 1953)

Motion to dismiss a complaint alleging breach of warranty in the sale of a detergent by a manu-

facturer through a middleman to defendent consumer.

Held, motion denied.

Although the court indicated that Frier v Procter & Gamble Distributing Co.,

e
252 P. (2d) 850, was a basis for dismissing the action for breach of warranty, the court allowed the
plaintiff to amend the complaint and proceed on a negligence theory.
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37. Krupar v Procter & Gamble Co., 117 N.E. (2d) 7 (Ohio, 1954) reversing 113 N.E. (2d) 605 {Ohio 1953)
Action against a soap manufacturer for personal injury sustained by a user of one of its bar soaps.

The injury occurred because of a plece of wire which was imbedded in the scap. Recovery was sought for
breach of implied warranty and for negligence. The manufacturer defended on the ground that no negli~
gence on its part was shown and on the further ground that privity between the parties was lacking
since the soap in question had been purchased through a retail dealer. A The court charged the jury
under res ipsa loguitur. The jury returned a verdict for plaintiff. ’

‘ Held, judgment for plzintiff reversed and judgmerit entered for defendant. The court held the
doctrine of res ipsa loguitur did not apply since the soap was not within the exclusive control and
management of the defendsnt. :

38. Hardy v Progter & Gamble, C.C.H. 82,340 (C.A. Sth, 1954)

Action against a detergent manufacturer to recover for loss of sight allegedly caused by the use
of a detergent manufsciured and distributed by defendant. The injury arose when some of the deter-
gent got into plaintiff's eyes as she was using it while washihg surgical instruments in the course of
her employment 2% a nurse. Recovery was sought on the grounds of breach of warranty and negligence in
fallirg to warn of dgngers inherent in the detergent's coming into contact with the human eye. Medical
testimony was conflicting as to whether the sodium lauryl sulphate in the detergent was deleterious to
the eye. Thé trial ceurt dirvected a verdict for defendant and plaintiff appealed.

Held, judgmgnt reversed. On the evidence considered as a whole, the court held that a jury could
have found fo@ pither sidé; therefore,| the cdse should have heen submitted to the jury rather than
being disposéd of by the court as a matter of law.

67A. The Court of Appeals in 113 N.E. (2d) 605 (1953) as a part of its decision held that privity of
contract was not necessary since the product was manufactured for the use of ultimate consumers and
not for the use of middlemen. This point was not discussed in the opinion of the Supreme Court of
Chio.
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ection D, Product Liahility Decisijons Involving Household and Industrial Chemicals
1. Wellington v Downer Kerosene Qi es. 104 Mass, 64 (1870)

Action te recover for personal injuries and property damage sustained by plaintiff as the result of an ex-
pleosion of naphtha manufactured by defendants. The product wes sold by defendants to a retail dealer as oil. The
retailer resold it to plaintiff for illuminating purposes. While the plaintiff was using it in 3 lamp for this
purpose, it ignited and exploded, burning and injuring his body and property. A statute prohibited the sale of
naphtha under the name of oil and’ imposed civil liebility in favor of any person suffering damage as a result of
an illegal sdle.. The trial tourt dirdcted a verdict for defendant and plaintiff excepted.

Held; exception sustained. ;Def@nd@nt viglated a duty under the common law and under the statute. The court
stated: ™....It is well settled thal a man who delivers an articls, which he knows to be dangerous or noxious, to
another psrson, without notice of ite nature and gualitiesy i liable for any injury which may reasonably be con-
templated aﬁ'lihalg to result, #nd which does im fact result, therefrom, to that person or any other, who is not
himself in fault,"S8

2. Standdayd 01l Go. v Tiergev, 17 S.W. 1025 (Kv., 1891)

#cotion to recover damages for personal injuries sustained by plaintiff, a train conductor, from an explosion
of ngphtha shipped by defendant. The ekplosién occurred when plaintiff used a lantern near the drums of naphtha
for the purpose of determining whether the drums were leaking. Recovery was sought on the ground that defendant
was negligent in mérely labeling the drims "unsafe for illuminating purposes™ and designating the product on the
bill of leding as “carbon oil" instead of naphtha. Defendant contended, in part, that the shipment was made in
that mannsr puisuaht to an agreement with the carrier, and that the latter as plaintiff's employer had the duty
to warn that the product shipped was dangerous when uséd or hindled near heat. The jury returned a verdict of
$25,000 in fevor. of plaintiff for the 1éss of the use of one arm, permanent facial disfigurement and other injuries.

Hald, veversed on the ground that the dasages awarded were excessive. However, the court in affirming the
finding bf neglicente stiteds "Ihers was sn implied, 1f not a positive, duty on the part of both corporations
'handled this substance of its dangerous character, and no arrangement between them, ... by
ki ¢ be shipped as powﬁ@r or naphtha as carbon oil, should protect the appellant from a viola- -
tion of this duty it owed to the ... &mplayees whose duty it was to keep it secure, and to handle it when nsces~
sary.", :

3. Weiser v Holzman, 73 Pac. 797 (Wash., 1303)
) Action to recover damages for personal injuries sustained by plaintiff as the result of an explosion of a
substance in a bottle manufactured by defendant under the name of "Champagne cider.” Plaintiff was an employee
of the actual purchaser of the preparatisn. Recovery was sought on the ground that the bottle containsd no label
_ warning of the darigerous contents.
’ Held, Jjudgment for defendant on demurrer reversed. The court stated: "One who sells and delivers to another
an article intzrinsically dangerous to humgn life or health, such as a poison, an explosive, or the like, knowing
it tu be such, without notice to the purchaser that it is intrinsically dangerous, is responsible to any person
who is, without fault on his part injured thereby.”

4. Burk v Creamery Package Mfg, Co 02 N.W. 793 {(Iowa
Action to recover damages for the death of plaintiff's son caused by the consumption of sulfuric acid sold by

defendant. The poison had been sold by defendant in a jug to a creamery and there consumed by the deceased who
thought it was buttezmilk. The jug was not labeled "poison" as required by statute.

1d, judgment for plaintiff affirmed. The violation of the statute by defendant was negligence per se and
the Jpry could properly find that this, kather than any intervening negligence of the creamery, was the proximate
cause' of tie resulting death. ’ -

. Clement v Crashy & Co., 111 N W, 745 (Mich., 1907)

Actlon to recover damages for personal injuries occasioned by the inflammable nature of a compound that plain-
tiff was using to polish a gas rafige. The manufacturer was the principal defendant; the product was purchased
through a retailer. Plaintiff alleged that the defendant knowing the inflammable nature of his product deceitfully
sold it without any wazning of the danger involved in its use.

Held, a cause of sction was stated. The complaint charged deceit and for this form of action, privity of
contract beétwsen manufdcturer and purchasér was not necessary. The manufacturer failed to warn of the dangerous
charatter of the product as he was required to do.

6. Welcho v Arthuv. 1. Resenbluth & Co., 7] Atl. 566 (Conn

Action against the manufacturer of a liguid mixture called "Stoveline" to recover damages for the death of
plaintiff's intestate daused when the mixture ignited and set fire to the intestate's clothing as she was applying
it on a stove. 1The mixture, consisting of benzine, olls,-turpentine and japan contained no label on the container
showing its inflammability although there were detailed directions for use "on all iron work." Plaintiff sued on
the theory that the defendant was negligent in failing to warn purchasers of the dangerous character of the prep-
aration. . . ’ .

Held, judgment for plaintiff affirmed., The deceased was warranted in using the preparation on a stove due
to the representations on the label that it could be used "on all iron work™ and, therefore, the defendan: ha? a
duty o warn thet the fumes of benzine cdéntained in the preparation, mixing with air, were liable to form a highly
explosive mixture which would explode when brought in contact with a flame.

68, Followed in Hourigan v Nowell, 110 Mass. 470 (1872)
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‘7. Cunningham v C. R, Pease House Furnishing.Co., 69 Atl. 120 (N.4., 1908)

Action to recover dsmages for personal injuries sustained by plaintiff as the result of an explosion of stove
blacking, containing naphtha, purchased by plaintiff's mother from the defendant dealer. The explosion occurred
when plaintiff used some of the blacking on a hot stove. At the time of the sale, defendant's employee had orally
assured plaintiff's mother that the product could be used on warm stoves. After a judgment for plaintiff, defen~
dant appealed on the ground that there was no liability for a false statement offact honestly believed to be true.

Held, affirmed. A reasonable dealer in defendant's position would not have made such a representation without
knowledge of its accuracy. Therefore, llability accrued by reason of a false representation of fact negligently
made.

8.  Peterson v Standard 0il Co., 106 Pac. 337 (QOre., 1910)

Action to recover damages for the death of plaintiff's intestate caused by an explosion of kerosene manufac—
tured by defendant, The explosion occurred while the intestate was attempting to kindle a fire with the product.
The product was sold to the intestate by a reflailer. The manufacturer had labeled the drum "Water White 0il" and
te the effect that the distillate would not burn under 120 degrees Fzhrenheit, whereas it would (and did) explode
at a comparatively low tewperature. Plalntlfq sued on the theory that defendant negligently labeled the drum and
that this was the proximate cause of -the resulting injury, and that defendant violated the statute requiring proper
cautionary labels for gdscline and distillates.

Held, judgment for plaintiff affirmed, ﬂhe viplation of the statute constituted negligence per se 69

9. Peaslee-Gaulbery Co. v McMath's Adw'r., 14u S.W.. 770 (Ky., 1912)

Action to recover damages for the death uf plaintiff’s intestate susta1ned as a result of an explosion of a
dryer containing linseed oil, turpentine, and\naphtha The explosion occurred when the deceased held a lighted
candle near to the liquid when it was being pqured The eviderice showed that the dryer was not explosive or in-
flammable unlegs brought in gontact with a lighled flame. The dryer was a standard product in general use and in
accordance. with the custom of industry was laﬂeled only with a trade-name. Plaintiff sued the defendant, a whole~
saler, on the thebry of negligence in failing 6 label the product so as to show its dangerous propertles.

Held, judgment for plaintiff reversed. IP@re was no evidence that the defendant wholesaler knew that the
dryer was an explosive or an immingntly dangérous article of trade (2ssuming). The court distinguished the lia-
bility of the dealsr and the manufacturer in sugh cases as follows:

".sesthe dealer who purchases and sells an article in common and general use in the usual course
of trade and business, without knowledge of its dangerous qualities, is not under a duty to ex-
ercise ordinary care to discover whether it is dangerous or not.....The merchant or dealer can only
be made responsible in damages to a party who has ho contractual relations with him when the ar-
ticle is 1mm1nen+ly ot inherently dengerous in the ordinary use for which it was intended or the
use to whizh it mey reasonably be expscted the article will be put or applied, and when with
knowledge of this fact he sells or puts| it on the market without giving notice to the purchaser
of its dangerous guslity, or when hé represents the thing as being safe for the use intended,
when, in fagt, it is not.....But there is and should be & difference between the liability of

the manufactur&r arg: the liability of the desler in this class of cases. The manufacturer should
be and is held to a higher degrée of care than the dealer in putting on the market dangerous com-
phunds, becguse he kheows or should e chirged with notice of the quality and contents of the ar-
ticle that he manxfactuzes, and, being the priginatdr of it, should be required to give notice

of the davgér in its use, if it is dangegous.”

10, Gately v Taylor, 97 N.E, 612 (Mass,, 1912}

Action to récover damages for the death cf plaintiff's intestate caused by an explosion of stove polish which
occurred while deceased was applying it on a hgated stove. The polish contained naphtha but was not labeled to
show this. By statute the sale of naphtha undér an assumed name was prohibited.

Held, Jjudgment for plaintiff affirmed. The defendant was liable for failure to indicate the dangerous prop=
erties of his product. both udder thb common law and under the statute. As a matter of law, the'deceased was noi
contrlbuto¢11y negligent since stove polishes in common experience do not explode when applied to heated surfaces.

. Thornhill v Carnenter-Morton Cow, 108 N.E. 474 (Mass.. 1915)

Action to recover damﬁges for personal injuries from burns resulting from the ignition of an oil stain by a
match lit by plaintiff's hysband while he was applying the stain., The stain, containing volatile oil and benzine,
was put on the mdrket by défendant in cans labélad to represent defendant as its manufacturer. The sale to plain-
tiff's husband was made through a dealer. No notice of the inflammability of the product was given by label or
otherwise. Recovery was. spught on the ground of negligence.

Held, judgment for plaintiff affirmed. Whlle no contractual relationship existed between the defendant and
the plalntlff or her husbkand,; the jury could find that the prodyct was a highly inflammable fluid by reason of
excessive benzline and that the defehdant, who represented himself as the manufacturer, knew this and therefore
had a duty to wirn.

12. Kusick v Thoendike & Hix, Inc., 112 N.E. 1025 (Mass.

Action to recover damages for personal injuries to plaintiff caused by the explosion of a can of lime packed
and sold but not manhufactured by defendant. The explosion occurred while plaintiff's employer was opening the can
with a knife,

69, The court reviewed the conflict of apinioﬁ on the effect of statutory violations and strongly advocated the
"negligence per se" theory. However, the court implied that the violation of a municipal ordinance would be only
evidence of nsgligence. "
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Held, judgment for defendant affirmed. In the sale of such an article as lime, in the absence of evidence that
it is intrinsically dangerous, the seller cannot be charged with negligence unless it be shown that he knew or
ought to have known of its unsafe and.hagmful qualities. The case in bar was not a case of res ipsa loquitur since
it could not be shown that according to common experience the explosion would not have occurred without fault on
the part of the defendant.

13. Hallenbeck v.S. Wander & Sons Chemical Co., 189 N.Y.S. 334 (N.

Action against a packer and distributor to recover damages for personal injuries sustained by plaintiff as a
rasult of an explosion of chlorindted 11¢e purchased from a retail druggist. The explosion cccurred while plaintiff
was attempting to: ~open the gan ucntaln*nq the lime. Theré was evidence that the can was air-tight znd that the gas
contailned ‘therein. would be 1isble to explode,

Held, Judgment for plaintiff affirmed, There was ample evidence that the material used in filling such cans,
and with this particular brand, was dangerous, and liable to explode if the gas could not escape.

14. Gepack v Goxmen, 194 :N.W, 575 (Mich., 1923)
Action to recover damages for personal injuries sustained by plaintiff as the result of the explosion of a.can

of stove polish. The retailer and manufgcturer of the product were joined as defendants., There was no label on
the can. or any warning showing dangerausiingredients that were explosive or combustible. At the close of plaintiff's
proof, the defendant retailer received a ldirected verdict and the manufacturer appealed upon the denial of a simi-
lax verdlct for him,

Held, Judgment for plaintiff afflrmed The question of the negligence of the manufacturer in failing to warn
others of the nature of his product was for the Juryu

15, Gulf Refining Co. of La. v Jinricht, 10 F, (2d) 306 (Ala., 1925) .

Action to recover damages for the death of plaintiff's intestate resulting from the use of kerosene produced
by the defendant oil refining company. The evidence showed that the oil sold by defendant to a retailer as kerosene
and resold as kerosene to 2 member of devedent’s family exploded while deceased was attempting to use it for illumi-
nating purposes. Recovery was’ soughi on the ground that the oil would not test 120 degrees Fahrenheit as required
by statute for illuminating oils.

Held, Jjudgment for plaintiff affirmed. The violation of the statute constituted a sufficient showing of neg-
ligence to go to the jury.

16. Louisiang Oil Refining Corporation v Reed, 26 F, (2d) 14 (la.
Action to recover damages for personal injuries sustalned by plaintiff as a result of an explosion which oc-

curred while he was performing work about|the cleaning and dyeing machinery of his employer. Plaintiff's injury
was atiributed to the alleged fault of the defendant in falsely representing to plaintiff's employer that a solvent
sold to him had & flash point between 96 and 105° F. whereas the product sold had a flash point of 459 F, with the
result that It ewploded at a temperature less than S0 degrees F. No relevant evidence was introduced at the trial
showing the getuval room tempersture at the time of the explosion. .

Held, Judgm@nt for tr2 plaintiff reversed and new trial granted. Though it was a breach of duty for the de-
fendant to furnish: to plalntlff"s employer, for use in the latter's business, a solvent having a flash peint sub-
§tantxally lower ithan 969 F., that breach of duty did not give rise to a right of action in favor of plaintiff un-
less it was the. pr@nlmate cause of injury to plaintiff. The burden was on the plaintiff to prove that the explo-
sion znd dofibequent injusy to plaintiff were due to the flash point of the solvent being less than 96° F. A find-
ing that thei explnﬁicn was due to this wouyld not be warranted in the absence of evidence tending to prove that the
temperaiure gt the time and place of the exp1051on was less than 96° F.

17. Louisians Oi). @efiging Corporation v Reed, 38 F

After the case was reversed on the former appeal, 26 F. (2d) 14, sy ra, there was a second trial which resulted
in judgment for plaintiff. Defendant appsaled, raising various questions on matters of evidence and the instructions
of the court:iand the defense that there was no privity of contract between plaintiff and defendant.

Hald ¢ degmen* fur plaintiff affixmed, Privity of corntract was not essential since the defendant made negli-
gent, false, or fravdulent mmsr&pxeseﬂtatm@ns.

18. Read Phosphate Co. v Vickers, 1] 'l'enn.u Aops 146 (1930)

Action to recover damages for personal injuries to plaintiff caused by the explosion of a metal drum filled
with sulphuric acid. The acld was sold by the defendant manufacturing company to the employer of plaintiff's in-
testate. The dvum itself was supplied by fthe employer. Recovery was sought on the ground that defendant negli-
gently poured hot acid into the metzl contziner thereby accelerating the formation of gas and then closed the con-
tainer without . waxm'mg the buyer that this/ created a dangerous condition. The jury returned a verdict for $4,300
1n favor of plaintiff and defendant appealéd, raising various questions &s to matters of evidence and the court s

nstructions Lo the jury,

Held, affiomed, (1) The seller of an explosive substance must give the purchaser notice of its dangerous
charactiar o he will be liakle for injurie resulting to innocent persons who are not themselves at fault, irre-
spective of priwity pf contract. The reaczlon of hot sulphuric acid on the steel drum caused the generation of gas
which caused the @mplasxqm and the d@fendayt gave no warning of the dangerous qualities of the acid under such con-
ditiong. (2} Questipns as to whether isulphuric acid is inherently dangerous and whether plaintiff was QUthy of

contributoxy hegligktice were properly left to the jury.

19. Vigtory Sua) secialiy Co. v Lagimgr, 53 F. (2d) 3 (Mo., 1931)

Action to rpeaw@r damages for the death of plaintiffs' small child resulting from his consumption of an article
of firewarks manufactumed by defendant. Tne article was not labeled to show its poiscnous ingredients, which in-
cluded ‘yellow phﬁspheraua, Recovery was sdught on the ground that the defendant was negligent in failing to give
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warning to the retailer or purchaser of the dangerous character of the article by placing appropriate labels upon -
it or upon the container in which it was packed. The defendant contended that the article was used for a purpose '
other than that for which it was sold or intended, ) ’

Held, judgment for plaintiff affirmed. In refusing to follow the defendant's theery, the court stated: %5?1

"One who deals with children must anticipate the ordinary behavior of children, and, in considering

whether or not the defendant was negligent in placing these articles in the channels of trade, it

must be remembered that they were intended for the use and amusement of children, as well as others.

In the hahds of children they were immin@ntly dangeronus, and the Injury might reasonably have been ®

antinipated, 70
20. Fto Wavne Drug Co. v Flemion, 175 N.E. 670 (Ind., 1931)

Action to recover damages for personal injuries sustained by plaintiff as a result of an explosion of benzol
supplied by the defeéndant dealer. The plaintiff im making the purchase from defendant réquested crude oil but was
gliven benzol, a highly inflammable liquid. The explosion cccurred while plaintiff was spraying the interior of a
boiler and! the benzol came in contact with an incandescent bulb illuminating the boiler. Recovery was scught on
the ground that defendant negligently failed 'to. label the can of benzol to indicate its dangerous character. @
Held, Judgment for plaintiff affirmed. The evidence was sufficient to support a finding of negligence in ;
failing to label an iuminently dangerous prﬂduct and that this was the proximate cause of the injury complained of.

21. Reiss v Kirkman & Son, 273 N.Y.5. 7 (LQ%Q)
Action to'recover damages for personal |injuries sustained by plaintiff as a result of using a product for

general cleaning purposes manufactured by defendant. The court granted defendant's motion for the discovery of a

portion of the product, constituting the basils of the action, for the purpose of analysis. Plaintiff appealed from

this order, : r
Held; corder granting defendant's motion for discovery affirmed. In the course of the opinion the court said

by way of dicta: "Of course the defendant knows the chemical content of its product, and no doubt by tests and

otherwise has satisfled itself that no harmful matter has entered into its composition. If it is mistaken in its

conclusion in this réepect and has represented something for common use as harmless when in fact it may be poisonous

and harmful to ong using it in reliance on its harmless character as represented, then the defendant may be liable

in damages, But, 1f some hammful substance‘hhs been intreduced into the package since it left the control of de-

fendant and without its fault, the rule would be otherwise.”

22. gtone v Shaw Supoly Co., 36 P. (2d) 606 (Ore., 1934) ,

Action to recover damages for personal injuries sustained by plaintiff, a boy ten years old, as the result of
the ignition of a piece of yellow phosphorus.| The phosphorus was sold by the defendant dealer to a 15 year old boy
who, in turn, gave it to the plaintiff, The jury returned a verdict for defendant, and plaintiff appealed on the
ground that it was negligencé per se for defendant to violate a statute prohibiting the sale of any deadly poison
"unless upon inguizy it were found that the‘pyrchasér was aware of its poisonous character.”

Held, judpment for defendant reversed. |The violation of the statute was negligence per se.

23. Genesee County Patrons Fire Relief Ass'ni v L, Sonneborn, 189 N,E. 55 Y 4)

_ Action against the manufacturer of a waterproofing compgund to recover damages for the destruction of a barn
and personal propewty by fire caused when the|fumes of the compound came in contact with the flames in-a lantern.
The plaintiffs, who carried fire insurance pelicles on the property destroyed, paid the loss and became subrogated
to the rights of the insured against the defendant. It was conceded that the product was a secret preparation which
contained 52 behzine snd 6.7% kerosene, and was highly inflammable. Two of the containers shipped to the insured
bore labels "do not use near flame,” but one ¢ontainer did not. Plaintiff sued on the theory that defendant neg-
ligently failed o label his product to indicate its dangerous character.

Held, judgnent for plaintiff affirmed, |The evidence justified a finding that the preparation was an inherent-
ly dangerous commodity and that defendant was megligent in ‘selling it to a dealer without notice of its dangarous
quality when used in an inclosed structure near an open flame. Under such circumstances, privity of contract was
unnecessary. A mam%faatuwer may be liable under the "dangerous commodity” rule whether personal injury or property’
damage is involved, 't

70. ‘S?en Victory Sparkler & Specialty Co. v Price, 111 So. 437 (Miss., 1927) which reached an opposite decision

on similar facts., Also, Henry v Crook, 195 N.Y.S. 642 (1922) holding a manufacturer of sparklers liable for in-
juries to a child, and Beznor v Howell, 233 N.W. 758 (Wis., 1930), holding a sparkler manufacturer not liable under
similar cirgcumstances.

71. Céses relied on in support of this principle were:

(1) Skinn v Reutter, 97 N.W. 152 {Mich., 1903) (hogs sold with a dangerous and infectious disease — dealers
ligble on the ground that they committed a wrong imminently dangerous to human life, and were therefore

_, liable for damage to property)

(f) Wellington v Downer Kerosene Oil Co., 104 Mass. 64, supra. : '

(3) Murphy v Sioux Falls Serum Co., 134 N.W. 252 (S.D., 1921) (defendant manufacturer sold a serum which con-
tained poison Which when used by a veterinarian, Killed plaintiff's animals. It was decided that, as the
substance was lmminently dangerous, the defendant was liable for the property damage.)

(4) AnglomE@iticIShipping Co. v Elliott & Jeffrey, 42 T.L.R. 297 (Eng.) (cleaning fluid manufactured by the s

: dezendants~was used near a lighted candle by a third person not the defendants'-vendee. An explosion
g:%:g;eg which resulted in the burning of plaintiff's ship. A recovery was permitted for the property
Acgord, Hunter v Allied Mills, 192 S.E. 3% (S.C., 1937) (dogs died from -poisoned dog feed manufactured
by defendant; manufacturer held liable)
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24, Standard Oi} Co. of Louisiana v Rodch, 94 S.W, (2d) 6 35)72

Action to recover damages for the death of plaintiff's daughter resulting from an explosion of kerosene manu-
factured by the defendant. The explosion occurred when the deceased poured some of the kerosene upon live coals in
the cooking stove. The product was purchased from a retail dealer. Recovery was sought on the ground that the
kerosene supplied was actually an admixture of kerosene and gasoline. The trial court denied defendant’s motion
for a directed verdict and defendant appealed.

Held, reversed. Under the evidence it was equally probable that the prcduct was kercsene as that it was
gasoline ur some other highly volatile ahﬁ dangerous substance. Therefore a jury verdict for plaintiff would be

based on mere guess oy conjecture.

25. Lenz v Standard 011 Coo of NoYe. L E Atl. 329 (N.H., 1936) '
Action to recover damages for personal injuries alleged to have been caused to the plaintiff by ethyl gaso-

line manufactured by the defendant corporation and sold to him by the co-defendant, a retailer. The gasoline came
into contact with plaintiff's skin as he|was using it and a severe.streptococcus infection resulted. There was
medical testimony to- the effect ‘that tetra ethyl of lead is an irritant and an active poison. The trial court
granted nomsuits in faver of both. defendants.

Held, affirmed. The cobwt stated:

"It must be assumed that the defendant corporation was chargezble with knowledge of the chemical
composition of the substance which it sold and of the harmful effects, if any, likely to result
to himan beings from conta¢t withi 1t.....Nevertheless, some proof that ethyl gasoline in fact
possessed potentialities of harm to human beings from external contact sufficient to call for
prmtentlv@ #oation by the defendants was an essentidl element in the plaintiff's case. Karr v
Ingécto, ING«, 247 N.¥. 360, 160 N.E. 398, The mere fact that the plaintiff suffered injury

is not suI: ient to gustify such & conclusion.....The fact that tetra ethyl of lead is an
Sactive p@ﬁso&" degse not. lrvolve at external contact therewith is injurious to human beings.
Tt is cammon Ln@wlmdge that such contact with many materials, known to be poisonous if taken
int&tmally, gy be entirely harmlds$. The extensive use of spraying materials to combat insect
pests and plant disenses bears witness to this fact."73

26. Papten v Phillips Petroleun Go J.L&M_l_l__m_“_li_)

Action to recover damages for peraonal injuries caused by an explosion of kerosene which was sold to plaintiff
by a filling station opevator. The latter had purchased it from defendant. The evidence showed that the explosion
occurred whan plaintifs poured the liquid|on newly kindled fire without looking to see if there was fire in the
stove. Plaintiff suer @n the the@ry that|the liquid sold contained gasoline and kerosene.

Held, Judgmént on deaterer for defendant affimmed. Plaintiff was guilty of coniributoxy negligence as a
matter of law. The stated: "..osathe law is reasmnably well settled that it is not contrlbutory negligence
pex se to ua@«kewmﬁé Eirem However, it is equally well settled that if in kindling a new fire

klndlzng a new
the fuel iz fipst igr znd the kerosené then applied by pouring it from the can, or if used in an attempt to re-
plen1§2 a ‘dying fire by‘pouming thé keras

ne thereon from the can, such acts constitute negligence as a matter of
law."

72. Other cases involving explosions of kerosene and kerosene contaminated with gasoline (other than those digested
in Part I1) include:
(1) Waters~Pierce 0Ll Co. v Deselms, 212 U.S. 139 (1909)
(2} Titlow v Florence Trading Co., 170 Pac. 172 {Cal., 1917)
(3) Anderson v Stan&drd 0il Co., 164 N. W. 169 (Towa, 1917)
(4} Cobn v Saenz, 211 5.W. 492 (Tex,b 1919)
(9} Fairbanks, Morse: 4 C@. v Gambill, 222 S.W. 5 (Tenn., 1920)
(6) Pigrce 011 Corporation v Taylor,| 227 S,W. 420 (Ark., 1921)
(7) MeQarthy v Gulf Refining Co., 107 S.E. 92 (Ga., 1921)
(8) Ransey v Standard Oil Co., 120 $,E. 331 (N.C., 1923)
(9) Meschants® Bank v Bherman, 110 So. 805 (Ala., 1926)
(10) Gidson Dil Co. v Bush, 1 S.W. (zﬁ) 88 (Ark., 1928)
{11) Hucklsbgrry ¥ Miss@uri Pacs Ro Coo, 26 S.W. {2d) 980 (Mo., 1930)
(}2) Paull v McBride, 263 N.W. 877 (Mich., 1935)
(13) Gemeral OL1 Co..v Crows, 187 S.E4 221 (Ga., 1936)
{14) Shepmer v Crawe, 186 $.E. 224 (Ga., 1936)
(15) Monliihe v Saglin, 81 P, (2d) 903 |(Cal., 1938)
(16) Sinclaiz Refining Co.. v Henderzson, 122 S.W. (2d) 580 (Ark., 1938)
(17) Gertly v Pan guericdn Petrolewm Corp.,-193 Se. 29 (Miss., 1940)
(13) Hodges v Ashurst, 3 5:E. (2d) 99 (Ga., 1939)
(19) Pazglexnik v Beide, 291 N.W. 798 (Wis., 1940)
s v Muzray, 10 MWW (24) 12% (Wis., 1943)
2 Rock 0il Corp., 7 m E. {2d) 883 (Ill., 1948)
07 Py (2d) 465 {Kan., 1949)
g Oos v Piles, 221 5.W. (2d) 12 (Ark., 1949)
Citzng iﬁh approval Cliff v California Spray-Chemical Co., gupra.

74, Accord &aigg$ w Standard CLl Co., 130 Fed, 199 (Minn., 1904); Morrison v Lee, 113 N.W. 1025 (N D., 1907);
DuBois v Lutkmer, 126 I.W, 147 (It:nrera,,}l‘glti):L ‘McLawson v Paragon Refining Co., 164 N.W. 668 (Mich., 1917); Goode v

Pierce Qil Ewrnnrﬁtionm 286 5.W. 1009 (Arkl, 1926). But see, Dronette v Meaux Bros., 100 So. 41l (La., 1924);
Douglas v Danlel Bres. Coal Co., 22 N.E. (2d) 195 (Ohio, 1939); Peplinski v Kleinke, 299 N.W. 818 (Mich., 1941).



27. Fredendal]l v Abraham & Straus, Inc., 18 N.E, (2d) 11 (MN.Y,, 1938)

Action in warranty to recover damages for personal injuries allegedly sustained by a purchaser of a dry

cleaqing fluid from defendant. A "caution" displayed on the container stated that the fluid should be used in well
ventilated; cool rooms. Plaintiff used the fluid in a small bathroom where the temperature was 83 degrees and where
there was no cross drafi. After she had been so engaged for forty-five minutes, she was made sick by the fumes of

the fluid.

Held, judgment for plaintiff reversed. The plaintiff failed to use reasonable care in the use of the fluid

and this default was an essential cause of her

illness.

28. Mapning Mfg. Co. v Hartel Products. Corporation 2d) 813 (vt.

Action fo recover desmages for breach of lwarranty in the sale of kerosene by the defendant wholesaler to the
plaintiff retziler. The kerosene exploded when used by a customer of plaintiff and the plaintiff made a settle-

ment for the injuries resulting. The kerosen
the statutory requirement of 1109 F.

was defective in having a flash point at & lower temperature than

Held, judgment for plaintiff affirmed. Under the uniform sales act, a sale of goods carries an implied
warranty of merchantable quality and this merchantability includes compliance_with the statutory requirements of

law.

29, Gulf Refining Co. v Williams, 185 So. 234

(Miss,, 1938)

Action to recover damages for personal injuries sustained by plaintiff as the result of an explosion of a

drum of gasoline. Defendants, distributors of
in farm tractors. The explosion occurred wher
use.

petroleum products, sold the drum to plaintiff's employer for use
plaintiff undertock to remove the bung cap during the course of its

Held, judgment for plaintiff affirmed. There was sufficient evidence to justify a Jury finding that defen~
dant was negligent regarding the condition of ithe container. The court stated: "The vendor of an inherently dan-

»

gercus commodity, such as gasoline, is under duty to use cautious cark to distribute the same in reasonably safe
containers, the degree of care....to be commensurate with the danger, and the obligation of this duty is not de-
pendent upon contractual relations, but extends to all who may lawfully use, or be in the vicinity of, the con-

tainersso”

30. Pezse v Singlair Refining Co., 104 F, (2d} 183 (N.Y., 1939)

Action to recover damages for personal injuries sustained by plaintiff‘as a result of defendant’s placing a

kerosene label on a bottle filled with water.

Defendant sent the bottle to plaintiff as part of a teacher's ex— ¥

hikit. The injury resulted when plaintiff opehed the bottle marked "kerosene" and poured its contents on some
sodium, when an explosion occurred and plaintiff was severely burned and suffered the loss of one eye. Kerosene
is a recognized preservative of sodium metal, whereas sodium metal when combined with water is highly explosive.

Defendant contended that there was no evidence

of negligence on the part of defendant and that plaintiff's con- ‘:‘

tributory hegligence was established as a matipr of law. The jury returned a verdict of $24,000 in favor of

plaintiff and defendant appealed.

Held, affirmed. {1} The plaintiff was nbt guilty of contributory negligence as a matter of law in failing

to test thé product by smell or otherwise prio
fendant's failure to warn of the mislabeling of

3l. Whike v Genepal Chemical Co.. 136 S.W. (24

to use. (2) There was sufficient evidence of negligence in de- >
the chemical product.

345 (Mo 40)

Action to. recover damages for personal injuries sustained by plaintiff while handling a drum of acid sold

to his employer by the defendant manufacturer.}

The accideht occurred when the plug blew out of the bung hole in

the head of the dzum, permitting the acid to ;Euxt out and strike plaintiff, causing severe burns about his face,

neck, and other parts of his bedy.  Recovery
drun whic¢h was ungafe for the purpose intended
the acid from the drum, was so corroded that t
secure in the buny hole. The jury returned a W
tained defendant’s motion for a new trial upon
Held, prder; revérsed and judgment for pl
find that the defendant was negligent in furnig
structed on this 1ssue. i

32. Richman v Follman, 23 N.Y.S. (2d) 917

s sought on the ground that defendant was negligent in selling a
in that the plug, which was to be removed in order to draw off 9
ere were insufficient threads thereon to hold the plug reasonably
exdict for $1,500 in favor of plaintiff, but the trial court sus-
the ground ¢f error in the giving of ipstructions.
iritiff reinstated. There was sufficient evidence for the jury to
hing a drum with a defective plug, and the jury was properly in-

Actlon to recover damages for the death 4f plaintiff's intestate resulting from the explosion of a cleaning

fluid sold hin'by the deferidant dealer. The ex
cleaning furnituré. Two one-gallon cans of the

plosion occurred when the deceased was using the product while
fluid were found after the explosion in his apartment bearing the

label “Dwi-Clean™ and "Keep Away From Fire." Tt was established on the trial that the cans contained nothing but
senzine. Plalntiff sought to establish liabilifty of the defendant for the accident on the theory of a violation

inflammsble vapdr beélow eighty degrees Fahrenheit, and another provision that inflammable mixtures for household

of an Administrative Code provision prchibitingéthe sale without a permit of any inflammable mixture which emitted

ise should ‘b sald in containers labeled with t
‘lame, "
Held, judgment for defendant. It was not

¢ words, "Caution. Inflammable Mixture. Do not use near fire or L

| shown that there was a causal connection between the violation of

the provision of the Administrative Code and the accident which resulted in intestate's death.

joyd v _Frenchee Chemical aration
Actlon to recover damages for the death o
‘leaner manufactured by defendant. The product

'3. Applying Pennsylvania law,

o Supp. 306 (N.Y., 1941)7° ;
f a 19 months old child resulting from the consumption of a shoe 1;,
L which was purchased by the parents of the deceased from a retail



dealer, consisted of a mixture of 76 ethylene dichloride and 25% carbon tetrachloride and was known commercially
as "Chlorosol.” Recovery was sought on the ground that the defendant was negligent in failing to warn the public
of the poisonous character of the product and in failing to label it "poison" under the pharmacy and poison law
of Pennsylvania.

Held, summary judgment for defendant granted. (1) The cleaner was not a poison within the purview of the
pharmacy law the purpose and intent of which is to regulate the compounding of prescriptions and the preparation
and sale of drugs and other peisens incident to the practice of pharmacy, and not to regulate the sale of cleaning
preparations, (2) The label on the product showed that the contents were to be used for cleaning purposes and not
for human consumption. WUnder these circ@mﬁtaﬂcasw there wes no common law liability involved since the product

was not used for a purpose for which it was made or sold.

34. Sinclair Refining Co. v Jompkins, 117 F. (2d) 596 (Miss., 1941)

Action to recover damages for persopal injuries resulting from an explosion of a liquid purchased as kero-
sene by plaintiff from defeéndant's agent. The explosion occurred when the plaintiff poured the supposed kerosene
into her coghkstove. The kerosene was actuslly contaminated with gasoline. The jury returned a verdict of $7,500.
The defeéndant appealed contending that it|wss error for the trisl judge to refuse to charge the jury that as a
matter iof law the plaintiff wasﬂshaggeablb with negligence which contributed to her injury.

Held, judgment For plaintiff reversed. The plalntiff was negligent as a matter of law in pouring the liquid
inte the heated coockstove. :

35. MeClaren v G, 8. Robins & Co., 162 5;% W, {2d) 856 (Mo., 1942) ‘
Action fto recovér damages for the death of plaintiff's intestate from carbon tetrachloride poisoning caused

by inhaling Fumes while using the chemical as a solvent to remove grease. Recovery was sought on the ground that
defendant scld the chemical to the employer of plaintiff's intestate without proper labels on the container show-
ing that the contents wers poisonous. Upon the containers in question appeared the words: "G. S. Robins & Co.,
Carbon Tetrachloride," and upon each was a label which read: "Volatile Solvent, Use with Adequate Ventilation.
Avoid Prelonged Bréathing,"”

Held, verdicht fdr defendant affirmejo {1) There was no violation of the statute requiring "Poison" labels
on "argenic, strychninme, gorrosive sublimate; prussic acid or other substance.....usually denominated as poison-
ous* since this did not apply to a cleaning solvent such as carbon tetrachloride under the rule of statutory con-
struction Tejusden genaris.” (2) The label on the container gave sufficient warning of danger in using carbon
tetrachloride in confined, unventilated places. The label_is used by other manufacturers of the product and has
been approved by the Surgeon General of the United States.”?

36. Standard OL1 Co. v Lyons, 130 F. (2d) 965 (Iowa, 1942)

Actidn to redover damages for the death of plaintiff's intestate resulting from the explosion of an asphalt
compound manufactured by defendant., The product was purchased by the employer of the intestate from the defen-
dant. The.asphalt primer coat sold by deflendant was a ligquid containing 50% asphalt and 48#% naphtha and having
a flash point of shout 30° F, The barrels containing the primer had labels identifying the product as a primer
coat and the name .of “the manufacturer but did not show that +the primer was volatile, inflammable or explosive.
Recovery was. sought on the ground of négligence of the defendant in failing to give adequate warning of the dan-
gerous properties of his product. |

Held,: judoment in favor of plaintiff affirmed. The jury having found that the danger was not known to the
immediate prchaser of the compound, nor to the plaintiff, and not being patent, it was the duty of the deferidant
to give warhing of the daiger in its use. |If, under such circumstances, a warning is not given, a manufacturer
of a dangexous produst is lizble for péraomal injuries received by one who uses the product in an ordinary and

anticipited minner,

37. Lapders v Ssfeway Stores, 139 P, (2d) 788 (Ore., 1943)

Aglion to recover damages for breach of warranty in the sale of a bleaching solution by the defendant de;ler
to the plaintiff. The sclution confained 5.25% of sodium hypochlorite. Injury occurred when plaintiff immersed
her hands is the selution while cleaning an article of clothidg. At the trial, defendant's evidence showed that
the prodict .was harmless if used in accorddnce with directions. .Plaintiff's evidence did not show that the prod-
uct caused Anjury or that in the presczibed diluted form it could or would cause it. There was evidence
that on '} evious day plaintiff had used another selution in undiluted form.

deky Judgment for plaintiff raversed, Since the undisputed evidence disclosed no poisonous or deleterious
substance i the product when used as directed, the fact that plaintiff used the product and suffered injury .
thereaftibr was not sufficient to suppert a verdict for plaintiff. Although there was a warranty of merchantability
there was no breach in the absence of proof of the proximate cause of the injury.

38. Commissieners of State Insurance Fund v City Chemical Corporation, 48 N.E, (2d) 262 43)

Action by the Commissioner of ‘the State Insurance Fund against the defendant chemical corporat%on to recover
the amount of a workmen's compensation claim paid by plaintiff on the ground that the defendant negligently de-
livered to the claimant's employer some inherently dangerous explosive substance in bottles labeled Pyruvic Acld.
The claim arpse then the bottle of acid supplied to the claimant's employer exploded when it was being opened by
claimantinjuping his eye. The evidence at|the trial showed that the substance in the bottle was of an odor,
celor and consistency entirely unlike pure pyruvic acid. The defendant chemical corporation, a manufacturing

B

76. The court distinguished Victory Sparkler & Specialty Co. v Latimer, supra, on the ground that the cleaner was
not made either for the amusement or use of children, and could not be taken internally without opening the bottle.
77. The weight attached by the court to the label approval by a government agency was expressly criticized in
Maize v Atlantic Refining Co., Infra.
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chemist, had removed the labels from the bottle which were originally placed there by its supplier, and pasted a
label con*alnlng the name of City Chemical Corporation and the designation "Pyruvic Acid C P." The defendant im-
pleaded the supplier who had purchased the hottled product in a forelgn country. The trial court held that the
City Chemical Corporation was not liable since it was a vendor and not a manufactu1er and no negligence on its
part was shown.

Held, judgments reversed and new trisl granted as to both defendants. Although a mere dealer who vends a
dangerous and mislabeled drug in its origingl package is not liable without proof of some real negligence on his
part, the deféndant chemical corporation by labeling held itself out as a manufzcturer and therefore assumed the
Hability of & manufacturer, - The mamufactufer of a dangerous drug who labels it as a harmless drug is liablie
without prdaof of real m&glmg@mcao

Saganowich v Hachilian, 3% A, (2d) 343 QPa,. 1944}

Action to fecover damages for personall injuries sustained by plaintiff as a result of an explosion of an
iron drum of llquid caustic seda purchased from defendant. Plaintiff was in the process of opening the drum when
the plug suddenly “¢hot out releasing some of the drum's contents under pressure. The evidence showed that the
plug, which was suppoesed: to be essed out by making half-turns, did not fit properly into the taphole of the drum
besause the thredds did not catch and had nn& been properly fastened into the drum. The caustic soda was sprayed
on plaintiff and as a r@sult plaintiff lost the sight in one of his eyes. A verdict of $12,000 was recovered and
defendant appegled.

Held, affirmed. I% was the duty of tha defendant, as a supplier of chattels, tc exercise reasonable care
in making the deum of caustic soda safe for the use of those whom he supplied, and safe for those whom he should
expect to be in the vicinity of its probable| use. Sufficient evidence was produced from which the jury could
reasonpbly have cehvluded that the defendant\had nagligently used a defective drum and plug, and that this breach
of duty to plaintiff wzs the prowimate cause| of the accident.

E. L. DuPgnt de Nemours & Co, v ¥right,|146 F. (2d) 765 (Ky., 1944)

Action to recover damages for the death of plaintiff's decedent as the result of the rupture and subsequent
ignition of & drum of nitro-cellulose manufactured by the deféendant and shipped to the employer of plaintiff's
decedent.  The drum, upon arxival at the consignee's plant, was skidded upon the rough concrete surface of a ramp
causing a spark which ignited vapor released by a loosening of the head of the drfum on the way down the ramp. The
combugtion was sa violent that the drum was hurled 60 feet before striking and burning decedent. The car contain-
ing the shipment was platarded "Handle Carefully” and on' each drum was posted a sign reading "Nitro—Cellulose,
Caution, Do Not Use Wear an Ogen Flame or Fire." Recovery was sought on the ground of negligence by defendant
in failing, §° give nptice to the sonsignee of the gharacter of the drum (which was weaker than drums previously
furnishe@) and dls tenwﬁnay to spatk upon friction with ham@ rough surfaces.

ﬂglgw deg'ant for plaintiff affirped.  The failure of defendant to notify 1ts consignee that such containers
could not be & (hatidled dn the manner in |which 1t was accystomed to-handle the earlier galvanized drums,
ralsed 1ssues propecly submitted to the jury |as to whether such: failure of notice constituted negligence, and
wh@th@r, if =0, stch negllg@nce was the proximate cause of the injury.

4l. Kapp 1 ik de Nemours &:Co. . 57 {5} 32 {Midh
Action to meaawer damages for personal 1n3uries sustained by plalntiff as a result of an explosion of "28%

3%.

40,

Aqua Ammonia® manufactured by the defendant.
;tapp@r on & closed: S gallon glass botile of
sion.
that this was respnsible. for the.explosion.

Plaintiff was injured while removing strings which secured the rubber
the ammonia. The violent release of gas pressure caused the explo-

Platntiff sought to zecover on the thepry that the bottle had been stored by his employer near heat and

The plaintiff contended that this would not have cccurred if the

led %o wizn hendlers of the product's propensities and as to proper methods of hand-
iff's dheory the bottle would hawve been labeled if the original drum had been
clturer before the product was started in the chain of distributicn.

ﬁ;ig, d&f@‘ ant's mot: n. for a directed vemdlct'sustaineﬁn The proof failed to show any causal connection
betwaen theé fallure 68 the defendant to label| the drum and the failure of the immediate supplier of plaintiff’s
employer to labél the botile which expleded.

42, Maize v Atlantie Refining Co., 4 A@A@LW)

Actlan to recover damages for the death| of plaintiff's intestate from carbon tetrachloride poisoning caused
by inhaling fumss while using & cleaning solvent to clean Tugs. The container of the. selvent which was manufac—
tured by defendant and being used by the intestate bore on all four sides the words "Safety-Kleen" in one-half to
three-quarter inch letiers and on two narrow sides appeared the word "Caution" in one-quarter inch letters and the
wazning “Do nat &mhahw~ﬁum&$m Use only inwell ventilated place," in one-eighth inch letters. Recovery was
sought on the thecry that the d@f@ndant mafiufacturer was negligent for failure to give more warning. The jury
returned a verdipt for mlmintlff and defendant appealed on the grounds, inter alia, that (1) he was not negli-
gent, (2) intestite was cont imutmmily negligent for failure to heed the warning on the label, and (3) there was
no’ privity sirse defuhdant hid dold the solvent to a third party for the third party's own use and not for resale.
Cagfin (19 Thiz guestlon whether the manufapturer was negligent for failure to give more warning
and whather the ihtuﬁhat@ was a@nﬁrihuhurily agligent for failure to heed the warning given was for the Jury.

(2) Privity of cehtmact is not necessapy to e tablish a manufacturer's liabillty for negligence.

78 The trial court refused to admit in evidehce regulations of the Interstate Commerce Commission autharizing
the use of the light steel drums for the transtortation of explosives. On appeal, this was held to be immaterial
evidence (ar if materfal, its exclusion was no prejudicial) since the charge of negligence was not based upen
the use of contalnens inadequa1e foxr transportkng nitro~cellulose but upon failure to warn the consignee of the
danger in rdugh hamdling of the containers aft?r they were unloaded.
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43. Sawyer v Pine 0Qi] Sales Co., 155 2d) 855 46 )

Action to recover damages for personal injuries caused by alleged dangerous and harmful ingredients in a
cleansing agent manufactured by defendant. The injury occurred to plainiiff when some of the liquid splashed into
her eye, as she was cleaning a sink. The packaged product contained label statements reading: "Will not injure
the hands - It will not injure the skin, fabric, tile, marble or wood - For general household cleaning.” ' Recovery
was sought en the joint theory of a breach of an express and implied warranty of safety and merchantibility and of

negligence in the preparation of the product.
Held, judgment dismissing the complaint affirmeéd. The rationale of the court was stated as follows:

"The statements on the label do not amount t¢ an gxpress warranty against non-injury to the

eye from the use of the cleansing agent, nor is there a warraniy, implied or otherwise, that it was
suitable for use in the eye, or thet it would not hurt the eye if put therein; neither is there a
warranty implisd or otherwise, that the article would not splash in one's eye if used in such a manner
as to csuse it to splash. Ordinarily the failure tc warn one of a fast of which he is already fully
aware is not a bieach of duty, and there is no coptention made here that the plaintiff was not fully
aware that the cleansing preparatlmn was not intended for use in the eye, or that if it were suf-
flCl&ﬂth sloshnd Lt would Likely splash upon the person of the one who caused it to splash. Certzin
it is that pﬁrsmns in the g@naral hae of benzenag Household ammonia, lysol, naphtha, and other simi-
lar agents, are swave of the fact Ehat painful @anﬁeQUﬂnﬁaﬁ will result if they are used in such
manngr - a5-to allow them to get. intp the eye, but these potentizl censequences do not result in a
discantihushce of their usé nor in the conclusion that they are unfit for the use to which they are

intended to bw put.”
44, Frazigr.y Avpes, 20 8. (2d) 754 (La., 1946)

Action to recover damages for personal injuries to pLaintiff and the death of his son from an explosion of
a mixture of gasoline'and kerosene. The defendant fuel jobber, in delivering gasoline and kerosene tc a filling
station retailer, negligently mixed the {we products in the one tank of his customer. The retailer who had )
reason to knew of the €rror, negligently sold eight gallons to plaintiff for domestic use. Plaintiff poured
some of the Klﬂiﬂ into his weodburning stove in order to start a fire.

Held,. jmdgman& fér plaintiff. The negligence of the jobber extended to the plaintiff's family and the
negligence of the retailer did not break 'the chaln of causation.

45. De Vere v Parter, 23 N.W. (2d) 584 ( _g_M_L%_)

Actxon by an @mpluy@e against her employer to recover damages for transverse myelitis allegedly sustained
as a result of irthaling carbon tetrachloride vapors in the employer's premises. It was admitted that there was
some' carbon: #@traahqulde vapor in defna@amts machine shdp where plaintiff was employed. At the trial, plain-
tiff's expert wiltnesses testified that in their opinions the inhalation by plaintiff of carbon tetrachloride
vapors was th@ ciuse of the transverse mﬂelitis from which she was suffering, although they did not know whether
the concentration td whish plaintiff was exposed was of such a density as to be harmful and did not show that
carbon tetrachloride mmg' be an efficient cause of plaintiff's condition. Defendants' medical testimony was
to the @ffamk that vi us i a common cause of transverse myelitis and that generally it is the cause where the
diseasq canndt be fraced to other known causes.

Held;. jmdgm@ni defendants. Plalntiff failed to establish carbon tetrachloride poisoning as the cause
of the disedse From whluh she was suffering, hecause it appeared as a matter of law that the concentration to
which she was eiposed wis harmlgss.

46. Dazt v Pupe 0i) . Co., 27 N.W. (2d) 5J§ (Minn., 1947)

Avtiam tm zecover 'damages for the death of plaintiff's intestate killed in an explosion when he attempted
to start a fire by pouring some "kercsene? on green firewood in a stove which was not completély cold. The fluid,
purchased from defendant was in reality a¢ explosive mixture of kerosene and gasoline. This was partially due to
defendant's Fegular. pmamt;@@ of using gas pline and kerosene cans interchangeably, contrary to a Minnesota statute.
' Defendant baked his defdnse on the contri utory negligence of the deceased. Plaintiff argqued that contributory
negligence was negt & defense to a statutery tort action where defendant's act was intentional rather than negli-
gent and, aetmnﬁlyg that the legislative intent was to protect kerosene users from their own inability to use
adequate rarem

d, Judgment for defendant xeversed and a new trial granted. The evidence required a new trial on the
issues of stagutory neglligence and contribiutory negligence. The latter would be a valid defense.

47. TIingey v E. F. Houchton & Go., 179 P, (2d) 807 47

Action to recaver damages for personal injuries sustained by plaintiff when a quantity of liquid heat
quench manufactured by defendant and sold to the employer of plaintiff exploded. There was evidence that the
chemical was discolored dus to the presencp of a foreign substance and that the contamination occurred before the
drum comtaxnﬁng it left defendant’s factory There was a sharp conflict in the evidence with reference to the
labels .on thé deum, but there was evidencel that the particular drum or labels in question showed no warning
whatsoeyer.

, fudgment for plaintiff affirmed. (1) The evidence was clearly sufficient to support a flndlng that
the contents of the drum:when -shipped contained impurities which defendants should have discovered, and that the
explosians resulted fromia contamination of the salt by some foreign substance., (2) Assuming that the contami-
nating was dane in th; plant of plaintiff's employer, the jury nevertheless could have found that the mixing,
with the resulting ekxplosion, was a direct|consequence of defendant's negligence in failing to give an adequate
warning of the dangerous nature of its prcducts.
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48. Blumetti v Carman & Co., 81 N.Y.S, (2d) 748 (1348)

Action to recover damages for personal injuries sustained by plaintiff as a result of the alleged improper
handling of drums of caustic soda by defendant, a common carrier. The complaint alleged that the drums did not
have any labels or other warning signs indicating that their contents were dangsrous.

Held, motion to dismiss granted., There was no allegation that the defendant was aware of the fact that the
drums which it was transporting as a common carrier contained caustic soda.

49. Kretz v American Stores Co., 59 &, izdl 138 {Pa, . 1948)

Action to recover damages for personal injuries sustained when a bottle of stove polish purchased from the
defendant retail dealer exploded ‘or caught fire and severely burned the plaintiff's wife. [Ihe bottle contained a
label on which was the wirnings “Caution: this polish contains naphtha, unsafe when exposed to heat or fire.”

Held, judgment for defendant a2ffizmed. The court stated the rule applicable to reitail deslers as follows:

"In the absence of special circumstances, the retall vendor of an article of merchandise
{other than food For humesn consumption) in cammon and general use, purchased by him in the usual
course of trade and business from & reputeble manufacturer or dealer, and resold by him in its
eriginal sealed package or container labelled with proper warnings and directions as to use, is
ot liable to a customer for injurie% caused by some latent defect in the article.”

50. Charles Laghmaﬁ Co. v Hercules Powder € g,, 79 . F, Supp. 206 (Pa,, 1948)

Action to recover for damage to plaintiff's carpets as the result of using a chemical compound, Dresinol 42,
manufactured by deéfendant. The compound was| designed for use with starch in making sizing for carpets. Plaintiff
sought recovery on the ground of negligence. Defenddnt based Its defense on a provision in the contract between
the parties that the "Buyer assumes all risk and liability whatsoever resulting from the use of such materials”
and "Seller makes no warrarty of any kind, rpress or implied, except that the materials sold hereunder shall be
of Seller's standard quality.”

Held, motion for summery judgment in f;var of defendant sustained. Although the defendant knew of the in-
tended use of his product and could-have discovered by tests that the material had a spontaneocus ignition hazard,
he effectively disclaimed lisbility. The court stated:

"It can be well understood why a manufacturer of chemicals would want to guard against lia-
bility arising from any and every use to which its products might be put and inserted the clause
in question for that purpo&ea“‘

51. Marler v Pearlman's R.R. Salvage Co., 52 S. E. (2d) 3 (N.C., 1949)

Action to recover damages for personall injuries sustained by plaintiff as the result of an explosion of a
can of glue sold by defendant dealer. The eiplosion occurred when the contents of the can came in contact with
the air, and the 1id of ‘the comtainer flew up and hit plaintiff in the eye. Recovery was sought for negligence
and breach of implied warranty.

Held, judgment of nonsuit in favor of defendant affirmed. There was insufficient evidence to carry the
case to the jury on either theory.

52. Kramer v R. M. Hollingshead Corp.. 75 A+ (2d) 861 (N. 50)

Action to recover damages for personal injuries sustained by plaintiff as the result of an explosion of a
solvent "Motor~Tune-Up" manufactured by defendant. The explosion occurred when the plaintiff poured some of the
solvent into the engine of his automobile. Plalntiff did not procure a chemical analysis of the remaining por-
tion of the contents of the can, and did not show any explosive properties of the product, relying on the doctrine
of res lpss lggg&;gg, The trial court entere judgment for $438.30 for plaintlff and defendant appealed.

Held, reversed.. Theidoctriae of pes loguitur did not apply since the explosion did not take place
within the can containing the solvent but wi hin the motor of the automobile which was under the sole control of
plaintiff.

53. Alston v J. L. Prescott Co,. 76 A. 12&!'686 !N,Q,, 1350)

Action to recover damages for personal !injuries sustained by plaintiff when the rubber stopper in a bottle
of laundry fluid, containing sodium hypochlorite, was suddenly expelled by internal pressure and a large portion
of the liquid was ejected from the bottle, and entersd plaintiff’'s eyes. The defendant manufactured and bottled
the product. The jury returned a verdict of $l 500 for plaintiff and defendant appealed.

Held, affirmmed. The plaintiff p:esemtéd a prims facie case which was properly submitted to the jury since

the rule of res ipsa loquitur applied.
54. Pabellon v Grace Line, Ingc., 94 F. Supp. 989 (N.Y., 1950)

Action by a seaman against a shipowner to recover damages for personal injuries sustained as a result of an
explosion occuring when the seaman mixed together a quantity of caustic soda, a washing powder, a quantity of ox
oxalic acid, and a quantity of cleanser. The shipowner filed a third party ccmplaint against the companies who
supplied the cleaning products. - It was alleged that these companies were liable for breach of warranty and for
negligence in not properly labeling the products to show their dangerous and explosive nature when mixed,

Held, the third party complaint failed (to state a cause of action under either theory of recovery. (1)

No cause 'of action in contract was stated since the Uniform Sales Act (adopted in New York) speciflcally pre-
cludes implied warranties as to fitness of a product for any particular purpose where the product is sold under
its patent or trade name. (2} No'cause of adtion for negligence was stated since the cleaners and detergents
manufacturid and supplied by the ihird party defendants were not "inherently dangerous” and’ their use for their
intended: p@rpcs@ would not cause fnjury. Each product was sufficient in itself and was not intended for mixture
with othema in order %o accumplisn its purpose. (see case no. 56)

9. Cited with approvel in Fairbanks, Morse & Co. v Consolidated Fisheries Co., 190 F. (2d) 817, 825 (Del., 1951)
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55. Richardson v Deluca, 53 S. (2d) 199 (La., 1951)

Action to recover damages for personal injuries sustained by plaintiff as the result of an explosion of a
net preservative solution purchased from and manufactured by the defendants. The product contained about sixty
per cent pine tar snd forty per cent benzol, and was labeled in large letters "Keep awsy from fire or heat." The
cause of the éxplosion was not determined. There was evidence that the product was used near heat. Recovery was
sought on the ground that defendants geve no adequate warning of the combustible qualities of the product. Defen—
dants relisd uypon the cauticnary statement on the label as well as orel wernings made by the dealer at the time
of sale that no one should smoke while the stlution was being used. i

Held, judgment for plaintiff reversed and action ordered dismissed. The lasbels on the product and thesaral
warnings mede-by the dealer constituted sufficlent notice of the danger incident to the use of the product.

36, Pebellon v Grepe Jine. Tnc.. 191 F. (2d) 169 {1951)

O ‘eppeal from 94 F. Supp. 989, supra, held, reversed. Upon the allegations in the pleadings, there was at
least a possibllity of 1iebility egainst the suppliers for breach of warranty and against all of the defendants for
negligerise. The mere fact that s product hes a trade name does not in itself preclude ean implied warranty of fit-

ness or werchantability frim grising.

57. Gell v Undon Jge Co.. 239 B (2d) 48 {Cal., 1951)

Action to recover for the death of plaintiffs® husband and father which resulted from injuries received when
he was hit by the head of 4 bursting sulphuric acid drum while working as an ammy inspector in the defendant ice
company's plant. The manufacturer of the sulphuric acid and the distributor were joined as party defendants with
the ouner of the plant Wwhere the explosion dccurred. Recovery was sought on the ground of negligence upon the
theasy thet the dein whish esploded Bontaingd no werning lsbel showing the danger of jeaving the drum in the sun
end unvented.  The maufacturer showed its custom in placing such warning labels on all drums containing sulphuric
acid, but it was disputed whether the particular drum in question was so labeled. From a judgment in the sum of
$100,000 in favor 5f plalmilffs, the three defendants appealed (the owner of the plant later abandoned its appeal.).

Held, afflrmed. 1

(1)} There was sufficient evidence to support the finding that there was no label on the drum at the time of
delivery te the plant snd, therefore, both the manufacturer and distributor could be held lisble for negligence.
Moreovan;, thert was evidende to support the finding that any negligence of the plant employees was not the sole
proximate causs of the wecident.

{2} Demages wers not excessive in view of the 1ife expectancy of the deceased, his earning capacity and the
life eotpectaney of his family.

{3) There was ny prrdr in excluding a contrast between the distributor and the owner of the plant disclaiming
lisbility for "demage to pérsons and property" since this would not justify the supplier in failing to perform its
duty towsrds thilrd persons.

58. Kisffer v Blue Seal Chemical Co,, 196 F. (2d) 614 (N.J.

Action ageinst memufacturer to recover for personal injury sustained by plaintiff as a result of using a cleaning
mixture manufactured by défendant. The mixture contained sodium hydroxide, powdered metal aluminum and nitrate. The
injury cccurrved when the mixture exploded while the plaintiff was using it in cleaning drains in his plumbing business.
There was evidence that the batch of the mixture used by plaintiff contained more aluminum than was ordinarily used
in the fommuls, REcpyary was sought on the ground that the defendant was negligent in placing a dangerous product on
the market withouwk any warhing of its properties.

Held, judgment For pleintiff affirmed. ' The failure to label the product with a warning constituted negligence.

59. [leffer w Blus $e mical Co,, 107 Fl 288 (N.J., 1952

O & motion For:a mew trial in 196 F. (2d) 614 supra, the court held that a jury verdict of $250,000 against the
menufgcturer was not excessive under the particular circumstances of the case. The court noted that the plaintiff
suffered: (a) a total loss of earning capacity, (b) great mental and physical pain, and (¢) grotesque disfigurement.
The pleintiff was & 36 year old plumber with|five dependents.

60. Saporito.w Purei Corp,. 243 P, (2d) 910 (Cel,, 1952

Actlon sgainst manufacturer to recover for personal injury sustained by plaintiff as a result of using a bottle
of cleaning fluid mesufactubed by defendant.| The fluid was a solution of sodium hypochlorite. The injury occurred
when the bottle exploded while being opened by pleintiff. Recovery was sought on the ground of negligence. From &
Judgment: for plaintiff, defendant appealed on the bases that the evidence was insufficient to invoke the doctrine of
res ipea.loquitur and that, without the application of that doctrine, the evidence was insufficient to support a find-
ing of negligence. j

Held, affirmed. The doctrine of res ipsa loquitur was properly appliceble although the accident occurred after
the defendent hed relinduished control of the instrumentality causing the injury since there was sufficient proof
that the condition of the imstrumentality had not been chenged after it left the defendant's possession.

61. B M. Heede, InG..y Roberts, 103 N.E, (%d@ 419 (N.Y., 1952)
Action ageinst menufacturers to recover for econamic loss sustained by plaintiff arising out of the purchase of a
quantity:of :dibutyl phthalate from the defendants. 'Plaintiff contended that the material delivered under the contract

betweentﬁhe‘parties did ‘not meet the commercial standard. The decisive issue at the trial was whether the material
conformed to the coniract specification readings "Material; Dibutyl Phthalate...Specification: Offtest - Pale Yellow,
as per sample." The twial court excluded expert testimony by the defendants that this specification had an accepted
trade meaning., Judgment weg swerded to plai tiff, and defendants appealed on the ground that the exclusion of this
evidence wad prejidicisl ervor. j )

Held, zéverspd. The gxclusion of evidence explanatory of a contract specifications clause which bears an accepted
 trade inierpretation ig ervow.

80. Opinion adopted iﬂimampaniun case, Crochet v DeLuca, 53 S. (2d) 203 (La., 1951)
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62. Black v Bennett, 55 N.W, (2d) 795 (Mich., 1952)

Action against a manufacturer to recover for personal injury to plaintiff as a result of using an embalming fluid
manufactured by defendant. The fluid contained carbolic acid. The injury occurred while plaintiff, an embalmer, was
in the process of embalming a human body when a hose connection of the equipment used slipped off causing the fluid
to spray into plaeintiff's face. Recovery was sought on the ground that the defendant was negligent in furnishing him
unusually potent fluid without informing him|of its chemical composition. The court held that plaintiff was guilty of
contributory negligence as a matter of lew in using the equipment with full knowledge of the risk involved.

Held, affirmed.
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Section 6. Produg

t Liability Decisions Involving Miscellaneous Products

(including Contaminated Food,

Explosives, Seeds, and Other Articles of a Non-Chemical Nature)sl

l. Swain v Schieffelin, 12 N.Y.5. 155
Action to'recover damages arising fr
the plaintiff, an ice cream manufacturer.
his ice cream, purchased by him for that
sick and menifested symptoms of arsenical
was compelled to destroy the ice cream co
tained @ gmall prdpdrtion of arvsenic, and:
wezre made sisk. -Experts testified that t
produce injurious results and that the si
used.

Held, that a verdict for plaintiff

2.
On appeal from Swain v Schleffelln,

court, in affirming judgment for plaintif

cream destroyed and the damage occasioned

3. Marsh v Usk Hardware Co., 132 Pac, 24

purpose from defendant.

Swain v Schieffelin, 31 N.E, 1025 SN« s 1892

lsupra, the question was confined to the proper measure of ddmages.

390)

om the sale of a food substance by the defendant ingredient-supplier to
Plaintiff used a compound called "carlat red", for imparting color to
Plaintiff's customers who used the cream became
poisoning. Plaintiff suffered a loss of business because of this, and
lored with the substance. The evidence showed that the "carlat red” con-
that enly those persons who ate cream with which it had been mingled

he quantity of arsenic in the portion sgld to plaintiff was too small to

ckness was to be attributed to other poisonous substances in the milk

sh@uld not be set aside as unsupported by evidence.

1892)
The

£, held that plaintiff was entitled to recover the value of the ice
by the loss of customers caused by the sale of the poisonous cream.

1:(wash., 1913)

Action to redover damages for person
a charge of blasting powder. The explosi

"

which he was led by representations made by the defendants to believe to be safe.

1 injuries sustained by plaintiff as a result of a premature explosion of
f1 occurred while plaintiff wes loading it into a drill hole in a manner
The representations with special

claims of safety were publicized through grade circulars by the defendant manufacturer and made orally by the de-

fendant dpaler at the time of sale to pla ntiff,

both defendants appealed.

Held, affirmed. One who sells to a
its safety is vespgonsible to any person &
relation between the parties.
sentation béing imputed.

Newell v ggmda 155 N.W. 352 (Mich., ]

Action to recover damages for the de
purchased from defendants (deslers) which
appealed on the g:eund that there was ins
tended to prove that both cows were fed b
symptoms of arsenical poisoning. The rem
material was submitted to & chemist, who

Hald, affimmed. There was sufficien

4.

5.

Action to recover damages for breach
to the plaintiff. The seeds sold were di
in evidente a portion of the invoice of t
nor will we be responsibkble for the crop."

Held, Judgment for plaintiff reversed

claimar offerad by defendant upon the iss

6.

Manglesdorf. Seed Co. v Busby, 247 Pacl

The jury returned a verdict of $20,000 in favor of plaintiff and

galer an explosive with an affirmative representation or guaranty as to
jured thereby without fault on his part, independent of any contractual

The dealeeras liable on the same principle, knowledge of the falsity of the repre-

1213)

ath of two of plaintiff's cows alleged to have been caused by eating bran
contained arsenic. From a verdict and judgment for plaintiff, defendants
ufficient evidence that the cows died from arsenic poisoning. The evidence
ran from a package purchased from defendants and both died, exhibiting
ainder of the contents of the package was screened and a portion of the
found upon an analysis that it contained arsenic.

t evidence to support the finding of the jury.

410 (Okla., 1926)82

of warranty in the sale of a quantity of seeds by the defendant dealer
fferent from the kind ordered. At the trial, the court refused to admit
he sale reading ".....we give no warranty, either expressed or implied,

The court erred as a matter of law in excluding the evidence of dis-
he of implied warranty.

Davis Cg. v Bertrand Seed Co.. 271 Pac. 123 (Cal., 1928)

Action to recover damages for breach! of warranty against the seller of garden seeds on the ground that the

seed was not of th@ variety ordered.

Both parties were wholesale dealers in seeds.

After a verdict for plaintiff,

defendant appeal@d on the ground that the contract of sale between the parties contained a disclaimer reading:

"eeeawe glve no wamranty, expressed or im
any seeds we send put, and we will be in

Held, judgment for plaintiff reversed.

or implied, as to %the description d¢f the

7. Pine Grove Poultry Faim v Newtown By-

Action to recover damages for -the de

by defendant and sbld to plaintiff througt

81.

plied, as to description, quality, productiveness, or any other matter of

o way responsible for the crop.”
: The disclaimer in the sales contract precluded any warranty, express
eed,

Products Mfg, Co., 162 (N.E. 84 (N.Y., 1928)
ath of plaintiff's poultry caused by adulterated poultry feed manufactured
h a retail dealer. The feed contained five particles of steel wire.

These decisions are included in this Manual for the purpose of supplementing the decisions relating to products
of a chemical nature and are not intended to be exhaustive of the cases in this field.

The decisions relating to

seeds, for example; are illustrative of thé effect of disclaimers in sales and the principles of law therein would

be equally applicable to the sales of pestmcides or fertilizers.

In the digested decisions relating to food con-

. taminated with arseriic or other matter may‘be found the princ1ples which would be analogically applicable to food

containing pestic¢idal mesidues or to adult
82, Followed and opinion adopted in Mangl

!

3

irated chemicals in general.
sdorf Seed Co. v Williams, 247 Pac. 413 (Okla., 1926)

72 (1952 Supp.)



Plaintiff sued on the theory that defendant had violated the statute prohibiting the sale of any concentrated com—~
mercial feeding stuffs containing any substances injurious to the health of animals. Defendant defended on the
ground that privity of contract was essentmlm

Held, judgment for defendant reversed. The viclation of the statute wes negligence per se and privity be-
tween the manufacturer and purchaser wag not required,

8. Gray v Gurney Seed & Nursery Co.. 231 N.W. 940 (S.D.. 1930)

Action to recover dameges for breach of warranty in the sale of corn seeds by the defendant dealer to the
plaintiff. Resovery was sought on, the gruund that defendant had mailed plaintiff a catalogue which described the
seed corn as followss "This cdrn matures well to the northern part of South Dakota, and can be grown in the same
dzs%rict as Minnes e 13, but will outvield ife....Me claim that it will outyiéld any variety that will mature in
the sane tine on the ssue @ruunﬂm Plaintiff éontended that this representation was false,

ﬁe&d” ne ceuse of action was stated. (1) Under the uniform sales act, defendant expressly warranted (a) that
the oten matured wwll to thﬂ northern gart of Sowth Dakotas (n) that it can'be grown in the same district as
Minnesota 13 (c} thet 1% will outyield Minnesgta 13. The elaim that it would outyield any variety that would
mature in the -gEiie pime mn the same ground purports Yo be a statement of the seller's opinion only and does not
constitute o v HEy. {2} Hmwav@ry thmlgmmplaint failed to allége when the corn wes planted, or that it was
plambed o plad Yg farm, o thet the) plame where it wes planied was south of the north line of the latitude
in which the corn was gl Ediy warranted to miture, nor was there any direct allegation that the seed- purchased
from defendant wes The ‘sane corn as that|which was described as warranted.

9. Sehfzangk e Benjamin Moore & Co. 76 (N.Ya, 1981)

Action to retover damage& foz parsaqaﬁ 1n3uries sustained by plaintiff while using a powdered ceiling decora—-
tion product manufactured by defendant under the trade neme "Muresco." The purchase was made from a retail dealer.
Plaintiff alleged: that he was stinring the powder with his finger when his finger was cut by scme glass which was
internixed Wikl the powder,

Held, tomplaint dismissed. The product was not dangerous per se and did not have to be used in the way in
which %he alleged: defebt would prabably ceuse injury. Under such circumstances, an ultimate user who purchases
from & retsll desler has mo right of acfuam against @ marnufacturer.

10. Lapson y F e mm&&zﬁww

Action o récover damages for breach of warranty in the sale of hay by the defendant dealer to the plaintiff.
The hay contalned lead: arsenate and caused the loss of three of plaintiff’'s cows,

Held, Judgmért for p]alntiff affirmed. Under the uniform sales act, the defendant was liable on an implied
warranty that the hay sold te plalnt:ff was not only of the kind and quallty ordered but was generally free from

deleterious substapces, poisonous to stock.

1l. Jumbrazp v Wood ruff, 175 N.E, 528 N Yo 1931)
The defendant sold to

Action by a farmer £o recover damag s for breach of warranty by a dealer in seeds.
plaintiff a guantity of Japanese ofion sets which proved unproductive. Plaintiff sued on the theory that the seeds
were of an inferlor grade or qualxtyo The sales contract contained a disclaimer of warranty clause reading: "We
give no warzanby, @mnm@qs o 1mp11ed, as to description, quality, productiveness, or any other matter, of any seeds -
set out, andiwlll be in no wey responsible for the crop.”

Held, Judgmnt For plaintiff revers d” The disclaimer was effective under the uniform sales law. The court

stated:

"Neither party was obligated ito enter intc this contract, and there is no public’ policy
which. prevents adult persons of sound mind making such agreements as they please, not prohibited
by statute, or contrary to natural justice and good morals.”

12. Phillips v 85 N.E. 562 0,.1332)

Action ‘to recover damages for breach of warranty in the sale of seeds by the defendant dealer to the plain-
tiff, Plaintiff contended that defendant gxpressly represented at the time of sale that the seed purchased was
of a specified type, whereas it was not. Defendant denied the warranty and relied upon a disclaimer upon the
paper bag coritaining the seed that "we sell no seeds, with warranty, express or implied, in any respect and will

not be in any way responsible for the crmpl"

Held, judgment for plaintiff reversed, since the damages allowed were excessive. Under the evidence, the
weather was adverse during the season when the seed was planted and therefore damages should have been adjusted
accordingly. . There was, however, sufficieit evidence of an express warranty of description under the uniform sales
law and the written dibclaimer and the custem of non-warranty in the seed industry could not prevail against this.

13. Rocky Mountain Seed Co. v Knorr, 20 P. (2d) 304 (Colg., 1933)

Actlon o recover the purchase price|of a quantity of alfalfa seed sold by the plaintiff dealer to the de-
fendant. Defendant counterclaimed on the ground that the seed furnished was sweet clover instead of alfalfa.
The jury returned a verdict for defendant on his claim. Plaintiff appealed on the ground that on all invoices,
tags, and lab@ls acmampanyimg the sale, the following disclalmer appeared: “We give no warranty, express or
implied, as to ‘description, iquality, preductiveness or any other matter of any sesds, bulbs or plants we send out,

"and will not be in dny way zesponsible for {the crop.”

Held, jadgment for defendant affirmed, The disclaimer was not applicable since defendant's cause of action

was grounded not on breach of warranty but Ecr breach of contract to deliver what was purchased. X

14. smith v §. 8. Kresge Co., 79 F. (2d) 3@; (Mo, . 1935)
Action Yo recaover damages for persomal injuries sustained by plaintiff as a result of the ignition and ex-
plosion of water waving combs purchased fr : defendant. The combs were composed of camphor, nitrocellulose, and
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a filler of casein. Recovery was sought on the ground that defendant was negligent in failing to warn the plain-
tiff of the inherently dangerous character of the celluloid combs when used in the ordxnary and customary manner

in proximity to heat.
Held, judgment for defendant affirmed. The rule applicable to the retailer of an article inherently dan- g:”*
gerous to the life, limb, and health of the user thereof, is that he must know the dangerous character of the T

article before he can be liable for actionable negllgence. lMothing in the record showed that the defendant knew,
or by the exercise of ordinary care could have known that the combs were made from inflammable material and were
dangerous. (See also, Farley v Edward E. Tdwer & Co., 171 N.E. 639, supra.)

15. Binieon v Sasalkl, 41 P, (24) 585 (Cal., 1935)

Action for damages fér negligence in selling vegetabled impregnated with arsenic and upon an alleged war~
ranty ‘that they were fit for human consumption. Plaintiff's husband purchased the vegetables from the defendants;
his wxfex the pladnslif, ate them and became 111,

Held, judgwent for defendants affimmeéd. There was no evidence of negligence and the warranty, ‘if any, went
to the purchaser only.

16. Siergcinski v E. T. DuPont de Nemours & Co,, 25 F. Supp. 706 (Pz., }1938) : ¢

Action to recover damages for personal injuries to plaintiff caused by the premature explosion of a dynamite
cap manufactured by defendant. The sole allegation of negligence in the complaint read: "the said explosion and
the imjuries to the plaintiff resulting therefrom, were caused solely by the carelessness and negligence of the
defendant in mahufacturing and distributing & dynamite cap which, when handled in the usual and proper manner,
exploded.”

Held, plaintiff did not make a sufficient statement of claim against the manufacturer. Negligence is not
to be imputed tp 2 defendant merely from the fact of an explosion of gunpowder or dynamite manufactured by him.
Res ipsa loguitur was inapplicable.

17. Izeacy v F. W. Woolworth Co., 1 N,Y.S. (2d) 919 (1938)

Aotion to recover damages for personal injuries sustained by plaintiff when certain celluloid water-waving
combs caught fire or exploded in her hair as she was in the process of drying it with an electric lamp. - Recovery
was sought on: the joint theory of implied warranty and negligence. The court charged the jury that there was no
duty on the part of defendant dealer to inspect the combs and no liability if inflammable combs crept into a ship-
ment and were:placed on sale without his knowledge.

Held, Jjudgment for defendant reverséd {memorandum opinion).

18. Ragmussen i Benson, 260 N.W. 890 (Neb,, 1938)

Action to recover damages for personal injuries and property damage arising from the sale of a sack of bran
poisoned with arsenic. Defendant had held a farm sale and sold a portion of a sack of the poisoned bran to plain- (r.
tiff's intestate. - This sack was not labeled "poison" and plaintiff's intestate fed the bran to his dairy cows
and other live stock., As a rpesult, five of his ten cows died and five were so poisoned as to be rendered unfit
for further dairy purposes. A log and some chickens also died. As a result of the mental shock caused by the
poisoning of his live stmqk “the 9ubseqUent lass of his dairy business, and the fear of communicating the poison ¢
to his gdairy Qmﬁtnm@rs, piaintiff“s lntastate became fatally ill and died. A verdict for $3,500 in favor of
plaintiff vas retuined, gnd defendant appealed on the basis that even if the recovery for property damage were
correct; it wis: error to permit recovery for the sickness and death of plaintiff's intestate.

ﬁﬁi@@ afiflfmed, - The personal damsges as well 4s the property damages were foreseeable consequences of de—
fendanti's he ywnaem (Two jmstlses di$sent@d on the grounds that the personal injuries sustained were not fore-—
seeable, #hd thil the defendant owed the deceased no legal duty as to his physical safety that was breached by
his nuqiig@nt adt.) i ‘

19." Napne v Epe 4 Y.8, (2d) 460 (1944), affirmed without opinion, 60 N.E. (2d) 839 (N.Y., 1945)
Action against defendant manufacturer to recover damages for personal injuries sustained by plaintiff when
the skirt of Her net evening gown, which had been treated with nitrocellulose, ignited and enveloped her in flames.
The dress was pischased by plaintiff from a retailer. The jury returned a verdict in the plaintiff's favoer, on
the grouid that the treatment of the netting with nitrocellulose rendered it inherently dangerous for its intended
use.
Held, affirmed. The court stated:

"The rule in this State 1s now settled that when a manufacturer sells an inherently dangerous
article for use in its existing state, the danger not being known to the purchaser and not patent,
and notice 1s not given of the danger or it cannot be discovered by reasonable inspection, the
manufactuirer is legally liable for personal injuries received by one who used the manufactured
article in the ordinary and expected manner." (citing cases and Restatement, Torts, sec. 395 gt seq.)

20, Demps inia Dare Stores, 186 S.W. (2d) 217 (Mo, . 1945
»

Actien. tm recover damages for personal injuries sustained by plaintiff when a fuzzy lounging robe, purchased
from defendants, caught fire. The robe was composed of viscose rayon, a highly inflammable material. Recovery was
sought on the ground: that defendants falled to warn plaintiff of the inflammable nature of the robe.

Held, judgent' for defendants affirmed. Since persons of ordinary intelligence would know of the inflam-
mable guality inherent 1n the robe, plaintiff must also have known and, therefore, defendants had no duty to .
warn.5

83. The court distinguished Noone v Fred Perlberg, Inc., supra, on the ground that the rayon involved in that
case was nitro-cellulose which is very highly inflammable.
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2l. Henderson v Berce, 50 A, (2d) 45 (Me., 1946}

Action to recover damages for breach of warranty in the sale of seed potatoes by defendant to the plaintiff.
It was conceded that there was a varietal mixture in the seed sold. Defendant contended that the seed met the re-
quirements of the applicable seed law and was inspected and certified by officials of the state department of agri-
culture.

Held, judgment for plaintiff. (1) The statute, although complied with, did not alter the nommal rights for
breach of warranty. Under the uniform sales act, where there is a sale of goods by description, there is an im-
plied warranty that the goods shall correspond with the description. (2) The 'ordinary rule of damages applying to
a warranty of personal property is the difference between the actual value of the articles sold and their value if
they had been such as warranted.

22. Campo_ v Scofisld, 95 N.Y,S, (2d) 610 (1950)

Actlon to recover damages' for personal injuries sustained by plaintiff as a result of aperating an onion
topping machine manufactured by defendants. Recovery was sought on the joint theory of implied warranty and neg-
ligence ¢n the ground that the machine was negligently designed and manufactured and was in a defective and immi-
nently dangerous condition. Theé trial court overruled defendant's motion to dismiss the complaint and defendant
appealed.

Held, reversed. No cause/of action was shown on the theory of implied warranty since there was no privity
of contract between the plaintiff and the defendants no cause of action was shown in negligence since any defects
in the maching of the type alleged to exist must have been cbvious and patent to plaintiff,

23. Eades v Spencer-fdams Paint Co., 60 §aE° (2d) 543 (Ga,, 1950)

Agction to recover for pecuniary loss sustained by plaintiff as the result of using defective paint manufac-
tured by.defendant. The paint was purchased from a retail dealer. Plaintiff alleged that defendant was negligent
in selling the paint as mesting federal specifications .when it did not, causing plaintiff's work on a government
building'to be cancelled by the federal inspector. Damages were requested in the amount of $1,090.35 including
wages, personal labor, the purchase price of the paint and other incidental expenses. Defendant demurred on-the
ground of lack of privity. .

Beld, a good cause of action was shown. The trend of the cases in Georgia is to allow recovery on the part
of a consumer dr user of a product, if through failure to exercise ordinary care on the part of a manufacturer or
some. one not in privitv.with the user the product is imperfect, defective, or not as represented when placed on
the market, and damage to the consumer or user is proximately caused thereby.

24. Green v FEruitable Powder Mfo, Co., 94 F, Supp. 126 (Ark., 1950)

Action to reccwer damages for personal injuries sustained by plaintiff as the result of a delayed explosion
of dynamite. Plaintiff was engaged in blasting power line post holes and was using dynamite caps purchased by his
employer from the .defendant, which caps were designed to be detonated by electricity. Plaintiff sued for breach
of the wamranty of fitness of purposeé and merchantability and for negligence. It was alleged that defendant im-
pliedly werranted that the detonation caps would eéxplode and detonate the dynamite instantaneously whereas the
caps actually @Etcn@k@dfth@ dynamite in a delayed manner. It was alleged in support of the negligence theory that
defendant was megligent in delivering delayed action caps to plaintiff's employer instead of instantaneous caps
with knowledge that such ¢aps when used as intended might result in personal injuries.

Held, defendant’s motion to dismiss as to the cause of action based upon the alleged breach of warranty sus-
tained; the motion to dismiss as to the cause of action based upon negligence overruled, The court stated:

“The law of Arkansas is that the ultimate consumer, who buys from an intermediate retailer
and not directly frem the‘manufacturir, cannot recover from the manufacturer in an action based
upon: breéach of ‘warrsnty, but only upon proof of negligence.....the Arkansas law on this point
remains unaffected by the Sales Act.™

25. Green v Eguitable Powder Mfa. Co.. 95 E. Supp, 127 {(Ark., 1951) .

After the action reported in 94 F. Supp. 126, supra, plaintiff filed an amended complaint seeking to impose
the liability of a4 manufacturer ds well as that of a mere dealer upon the defendant on the ground that the defen-
dant and the actual manufacturer were so cldsely associated as to constitute in law one company. Defendant motloned
to dismiss.

‘Held, motion overruled {except insofar as any allegations of liability due to breach of warranty were con-
cernied). (1)} The "inherently dangerous® exception resorted to in negligence cases does not modify the requirement
of privity of contract to maintain a suit on warranty and therefore the conclusions reached in 94 F. Supp. 126
on this questicn are affirmedm84 {2) when the manufacturer and seller are in truth one organization, a plaintiff
has the right to pf@céed'agaﬁnst the defendaht as both seller and manufacturer.

26, McAl v Lo 49 N.w, (2d) 487 (Wis., 195]1)

Action to recover damages suffered-by flaintiff in feeding to his herd of pigs screenings sold by the.defen-
dant feed dealer and procured by ‘the Healer from the defendant distributor. A postmortem of a lot of the pigs dis-
closed quantities of mewcury in all the tisslies. A sample of the screenings taken from plaintiff's farm contained
1.47 milligrams of merbury per 100 grams, which under the evidence was a toxic level of mercury suff?cient to have
a deleterious effect on animal life. ! The evidence was completely silent as to how this mercury got into thé
screenings. Plaintiff ébuglit recovery on the ground that the defendants had wiolated the provisions of the live-
stock feed law which prohibited under criminal penaltieé the sale of any feeds mixed or adulterated with any sub-
stance injurious to the health of livéstock.,

Held, judiment fpr plaintiff affirmed. The violation of the statute in question constituted negligence per
se and rendered both déféndants llable although they were not shown to have been responsible for the presence of
the mercury in .the, screpenings -and did not haxe any knowledge of lts presence.

84. The gourt disspproved the rule in principle but was bound by the prevailing state law.
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27. Merosi v J. W. Robinson Co., 238 P. (2d) 78 (Cal., 1951)

. ACtign.to recover for personal injuries sustained by plaintiff while preparing to fill a rose sprayer with
an insecticide solution. The injury occurred when the plaintiff turned the hsndle of the plunger on the sprayer
to release the air pressure and then removed the plunger from inside the brass cylinder within the tank. The

cylinder exploded from the tank and struck him.

Recovery was sought ageinst the manufacturer of the sprayer and

the company which sold it to plaintiff's aunt on the ground that the tank was negligently designed. Expert testi-
. g design. At the close of plaintiff’s evidence the frizl court granted
a nonsuit as to the defendant who sold the sprayer. At the close of the trial the jury returned a verdict for
$ll?72l_agalmst the manufacturer, which was set aside by the court on the ground thet the evidence was insufficient
to Justify the verdici. From sn order granting a new trial, plaintiff appesled.
ig new trial was not an sbuse of discretion and therefore should not

mony on both sides was in conflict as to the

Hgld, affirmed. The arder granting the

be disturbed.

28. Ringstad v I. Magnin & Co., 239 P. (2d) 848 {Wash., 1952) ,
Action against & retailer for injuries sustained by plaintiff when & summer cocktall robe purchased from de-
when the robe came into casual contact with the burner of an electric

fendant allegedly burst inte s sheet of £l

stove while the plaintiff wes prepering food in her kitchen.

Recovery was scught on the ground of negligence in

failing to test the material used in the ménufacture of the febric for resistance to heat and in failing to warn
of.the,inherent danger of euplosive ignition and on the ground of a breach of an implied warranty of fitness. The
trial gourt sustained a demurrer to the ¢ iplaint and plaintiff appealed.

1, reversed. ‘

(1) In the absence of any allegation ﬂhat defendant as the vendor of a chattel msnufactured by & third person
knew ap had xzeason to know that the garmeny sold was likely to be dangerous, no cause of action in negligence was
stated; Howgver, a cause of action in wardenty was stated. .

{2) dithough ore cannhot recover in waﬂranty for demege caused by improper use of the article warranted, the

propriety of the use in question presented |a

question of fact for the jury.

(3) The sufficiericy of ‘the notice of the breach given by defendsnt four months after the occurrence pre-

sented & question of fact for the jury.

29. Mguro v Great A & P Tes Co.. CiC.He 22

276 (N.Y., 1952)

Action against demler to recover for personal injury sustsined by plaintiff as the result of the flaming up of

an orange food extract purchased from the defendant.

The flaming up occurred when plaintiff poured some of the ex-

tract into a. spoon over a:pot on & stove and e portion dribbled down the side of the pot into contect with the flame
on the stove, Plaintiff ccntended that defendant wss negligent in failing to label the product "inflammsble." The

product was lebeled “90¥ alcchol.”

Held, judgment for defendant. The labeling of the product with the statement "90% alcohol" was adequate notice
and warfing of its contents and the quality of its contents.

30. Park v Moormsn Mf4. Co., 241 P, (2d) 914 (Utah, 1952)

Action sgainst manufdcturer to recover|for the loss of poultry arising out of the sale of a poultry feed con—

centrate by the defendant to the plaintiff,|s poultrymsn.

At the time of sale, defendant's salesman stated that the

feed had been useéd befire and had never given less than & 65% egg yield and that it would produce similar results for

plaintiff. The use of the feed actuslly causkd & loss of poultry and egg production.

Recovery was sought for breach

of warr@nty, From a jyry verdict for plaintiff, defendant eppealed on the grounds that no express warranty was made
by the salesman, that the salesmen had no awthority to meke the warranty, and that the measure of damages was in-~

correctly applied,

Held, affirmed. Cn therquestion,of theé warranty the court stated that the salesman's representation of pro-

ductivity constituted an express warranty wﬁich wss binding on the manufacturer.

factual ‘discussion of the issue on damages.)

31. Cohan v Associsted Fur Ferms, 53 N.W, (2d) 7688 (Wisc.. 1952)

(See the opinion for an extended

Action by & mink breeder sgainst a food processor and a mink feed dealer to recover for the loss of mink alleg-

edly caused by the consumption of contaminaied pork livers.

The food processor sold the livers to the feed dealer as

an ingredient for use in feeding his own mink and for resale to other breeders. The dealer mixed the livers with

other substanges and sdld & quantity of the |finsl feed product to the plaintiff.

The feed used by the dealer for his

own purposes resiulted in the loss .of & number of mink and he recovered for this in a breach of warranty action against
the prodessor, 'The feed used by the plaintiff allegedly caused a similer loss and plaintiff then brought suit against
the dealer for breach of wardanty. The dealer implesded the processor as the one primarily liable and the plaintiff

emended his ctmplaint seeking recovery ugainst both the dealer and the processor.

The processor demurred to the com~

plaint &s to the plaintiff on the ground that privity of contract was lacking and moved for summsry judgment against

the dealpr on the grdund’ that the prior actipn between the parties was res judicata.
that two yesrs had elapsed before notice of the breach of warranty was

judgment against the plaintiff on the ground

The dealer moved for summary

given. 'The cgurt dismissed plaintiff's compleint sgainst the processor; grented the processor's motion for summary

Judgment, ageinst ths demler, and, derisd the

dealer's motion for summery judgment against the plaintiff.

Held, (1} The judgment dismissing plaintiff's complaint against the processor is reversed with lesve to amend.

No cause of agtidn for bredch of warranty wa
should be gragted to amgnd ‘the complaint to

(2} The swmary judgment for the proces
action by the idemler {or the loss of his own
could heve bedn inciuded in the same attion.

s stated ageinst the processor since privity was lacking.
state o cause of action in negligence.

(3) The grder depying the desler's moti
questions of fact were invglved,

oni for summary judgment against the plaintiff is affirmed.

76 (1952 Supp.)
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32. Postell v Boykin Tool & Supply Co., 71 S.E. (2d) 783 (Ga., 1952)

Action against = paint desaler to recover for economic loss sustained by plaintiff arlsing out of the use of
peint purchased from the defendant. The paint when spplied failed to adhere to walls and in consequence the plaintiff
had to expend further sums to remove it in order to apply new paint. Recovery was based upon an alleged warranty made
by defendant at the time of sale, in recommending the product on the baesis of the manufacturer's representstions and
his experience with it, that he would "stand behind it."

Held, judgmeirt for pleintiff, The statement made by the defendant at the sazle constituted an express wsrranty.

33. Blissenbach v Vanko, 107 N.E, (2d) 409 (ohio, 1951)

Action sgainst a druggist and a veporizer manufacturer to recover for personsl injury sustained by plaintiff's
infent deughter. The injury occcurred when the veporizer upset, while being used in the treatment of the child, and
the contents: spilled. wpon the child's. arms aﬁd body. Plamntxff charged the manufacturer with negligently manufactur—
ing and merketing a vaporizer with & loose and essily removable lid which would come off Lf and when the vaporizer was
avartuxnedv The druggist was charged with agg$igenmly failing to wern the plaintiff of the removeble lid.

Held, judgment for both defendamtﬁm “The negligence of the plaintiff in the use of the vaporizer was the sole
proximate cahed of the injurises sufféped by hep child.

34. Dincher v Mariin Flresoms Co., 198 F. 24} 82 {comn, 952)

Action agsinst o rifle manufsctuver to redover for personal injuries sustained by a child when the rifle back-
fired while being used, The cause of the LnJumy was alleged to have been the negligence of the manufacturer in msking
the rifle with too much headspace betwesn . thq ace. of the bolt and the rear space of the barrel. The rifle was
placed on the fatket Sn 1946y purchssad by plalntiff's cousin from a retailer in 1949, and the injury occurred in
1950,  Action in: the courts was brought in L 51, From the granting of a summary judgment in favor of defendant on
the ground thet the sctden wes berréd by the lone yegr statute of limitations governing negligence cases, the plain-
tiff sppealad on the igrounds [m) the stetute Emd not begin to zun until the date of the injury, and (b) the six~year

statute governing contréct actions was applicsble.

Held, &ﬁf¢mm$d (&} Sinée the shatu¥e of 1imitations related to "the date of the act or omission complained of )"
the statute qamnena@d 6 rune when the: mmmuiacﬁurer placed the product on the market and net when the injury occurred.
(2) The statuté govenning contract sctions wes not appliceble since there was no privity of contract between the
manufacturer snd ths injhred perty.

35. Willey v Fyrages Cop. 251 S.W. {2d) 63% !Magﬁ 1982)

Action to recover damepes for the death of plaintiff's husband as a result of an explosion of propane gas. Re-
covery was sought on the ground that an sutombilc safety velve on a hot water heater was negligently constructed and
this csused propane gas to escape and explode. Joined as defendants were the manufacturer of the heater, the manu-
fucturer of the safety wglve, the wholgpsaler,|and the retail dealer who sold and installed the heater in the home of
the injured pazties. The evmdemcq showed tha Lhe dealer customarily tested each heater at the time of installation
and this was umged by, the manufaqﬁwrers as & &515 for relleving them of liability.

3 ‘naﬁruwtidns each of Eh@ defendants, with the exception of the wholesaler, could be properly

mede on & point of erroneous instructions). The wholesaler was not liable since he neither
knew nor had reas&n ) kmow +thet Hhe heater was defective and therefore imminently dangerous when put to the use for
which it was intended. o he question of te%ﬁ%ng, the court said:

"The retailezr’ N duty to test or his ne ligence in making tests certainly does not discharge the
manufaciurer®s duty to glsc test and inspect and is not a defense to the manufacturer's negli-
gence in construéting the article ar in failing to properly test and inspect it."
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TABLE OF CASES ARRANGED UNDER THE
SPECIFIC CHEMICALS AND CHEMICAL PRCDUCTS INVOLVED

The following table arranges the chemical-products liabiiity decisions annotated and digested in this Manual
under the specific chemicals and chemical products which were involved in each case. Wherever possible, the
decisions have been listed under the name of the specific chemical involved as well as the common name of the
chemical product, and, in some instances, under the tlass of products to which the specific chemical or chemical
product belongs. Chemicals or products which are listed under a class designation are underscored.

ACETANILIDE
Knogfel v Adkins, 81 N.E. 600 (Ind., 1907)

ALCCHOL , WOOD
{See "Wood Alcohel™)

ALMOND, OIL
{See "0i1 of Bitter Almonds®)}

ALPHANAPTHVLISTHIO CYANATE
Orx v Shell Oil Co., 177 S.W. (2d) 608 {Mo., 1943)

ANMONTS (AQUA)
Kapp v E. I. DuPont de Nemours & Co., 57 F. Supp. 32 (Mich., 1944)

ANILINE DYE
"Blanchi v Denholm & McKay Co., 19 N.E. (2d) 697 (Mass., 1939)
Ellzabeth Arden, Inc., v Brown, 107 F. (2d) 938 (Pa., 1939)
Zirpéla v Adam Hat Stores, Inc., 4 A. (2d) 73 (N.J., 1939)

ANIMAL FEED
Newell v Reid, 155 N.W. 352 (Mich., 1915)
Pine Grove Poultry Farm v Newtown By-Products Mfg. Co., 162 N.E. 84 (N.Y., 1928)
‘Blancharzd v Kronick, 169 N.E. 438 (Mass., 1929)
Rasmussen v Benson, 280 N.W. 890 (Neb., 1938)
Brrown ¥ Bigelow, 88 N.E. (2d) 542 (Mass., 1949)
Mchleavy v Lowe, 49 N.W. (2d) 487 (wWis., 1951)

ARSENIC |

Swain v Schieffelin, 12 N.Y.5. 155 (1890}

Newell v Reid, 155 N.W. 352 (Mich., 1915)

Midiand Valley R. Co. v Rippe, 161 Pac. 233 (Okla., 1916)
Mlssouri, X & T Ry. Co. v Rose, 160 Pac. 734 (Okla., 1916)
Helnemerin v Barfield, 207 S.W. 58 (Ark., 1918)

Tucker v Graves, 88 So. 40 (Ala., 1920)

Brady v Sutter Butte Canal Co., 278 Pac. 505 (Cal., 1929)
Moores v Rumsey, 36 P, (2d) 15 (Okla., 1934)

Binion v Sasaki, 41 P. (2d) 585 (Cal., 1935)

Rasmussen v Benson, 280 N.W. 890 (Neb., 1933)

Haimsiond Ranch Corp. v Dodson, 136 S.W. (2d) 484 (Ark., 1940)
(Sme d1s0, "Calcium Arsenate,” "Ca].cifu,m Arsenic," "Lead Arsenate")

ARSENIC TRICKIDE
Lénk v Spezia, 213 P, (2d) 47 (Cal., 1949)
. Doe v Saracyn Corp., 82 A. (2d) 811 (Conn., 1951)

ASPHALT E
Standard Oil Co. v Lyons, 130 F. (2d) 965 (Iowa, 1942)

ATROPINE '
Boeck v Katz Drug Co., 127 P. (2d) 506 {(Ka., 1942)

BELLADONNA
Themas v Winchester, 6 N.Y. 397 (1852)
Smith v Haysy 23 Ill. App. 244 (1887)

BENZINE
Wolchs v Arthur J. Rosenbluth & Co., 71 Atl. 566 (Conn., 1908)
Thornhill v Carpenter-Morton Co., 108 N.E. 474 (Mass., 1915)
Genesee County Patrons Fire Relief Ass'n. v L. Sonneborn, 189 N.E. 551 (N.Y., 1934)
Richman v Follman, 23 N.Y.S. (2d) 917 (1940) aff'd., 36 N.E. (2d) 908 (N.Y., 1941)
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BENZOL
Ft. Wayne Drug Co. v Flemien, 175 H.E. 670 (Ind., 1931)

Richardson v De Luca, 53 S. (2d) 199 (La., 1951) &£
Crochet v De Luca, 53 5. (2d) 203 (La., 1951) €

BICARBONATE OF SODA !
David v. McKesson & Robbins, Inc., 300 N.Y.S. 635 (1937)

R -
BICHLORIDE OF MERCURY ; !
Meran v. Deke Diug Co., 134 N.¥.S. 995 (1912)
Eckerd's, Inc. v McGhes, 86 S.W. (2d) 570 (Tenn., 1935)
Mazigny v Dejole, 172 So. 808 (La., 1937)
BLEACHING SQLUTICHS ,
Landers v Safewsy Stores, 139 P. (2d) 788 (Ore., 1943)
N\
BLOOD PLASHA :
Parker v. State, 105 N.Y.S. (2d) 735 (1951)
BLUE VITRIOL ;
Hawkins v Pemberton, 51 N.Y. 198 (1872)
BORAX
Patterson v Orangeburg Fertilizer Co., 108 S.E. 401 (S.C., 1921) »
Hubbard Fertilizer Co. of Baltimore City v. American Trona Corp., 120 Atl. 522 (Md., 1923)
CALCIUM ARSENATE
Sherwin-Williams Co. of Texas v. Offenhauser, 42 S.W. (2d) 859 (Tex., 1931)
Miles v. A. Arena & Co., 73 P. (2d) 1260 (Cal., 1937)
Ballard & Ballard Co. v Jones, 21 S. (2d) 327 (Ala., 1945)
CALCTUM SULPHIDE -

Alcaro v. Jean Jordeau, Inc., 138 F, (2d) 767 (N.J., 1943)

Willson v. Faxon, Williams & Faxon, 101 N.E. 799 (N.Y., 1913)

CALGMEL _
Corona Coal Co. v. Sexten, 105 So. 716 (Ala., 1925) (T

CALCMINE LOTION
Singer v. Oken, 87 N.Y.5. (2d) 686 (N.Y., 1949) -

CAMPHOR SOLUTICN !
Hruska v. Parke, Davis & Co., 6 F. (2d) 536 (Mo., 1925}

CARBOLIC ACID
Trumbaturi v. Katz & Besthoff, 158 So. 16 (La., 1934)
Bennett Drug Stores v. Mosely, 20 S.E, (2d) 208 (Ga., 1942)

CARBOLINEUM ;
Kramer v, Carbolineum Wood Preserving Co., 177 Pac. 771 (Wash., 1919)
Yormack v. Farmers' Cooperative Ass’'n of N.J., 78 A. (2d) 421 (N.J., 1951)

CARBON DISULPHIDE
Fitzgerald v. Brooklyn Institute of Arts and Sciences, 162 N.Y.S. 625 (1916)

CARBON TETRACHLORIDE
Boyd v. Frenchee Chemical Corp., 37 F. Supp. 306 {N.Y., 1941)
McClaren v. G. S. Robins & Co., 162 SiW. (2d) 8% (Mo., 1942)
Maize v. Atlantic Refining Co., 41 A. (2d) 850 (Pa., 1945)
DeVere v. Parten, 23 N.W. (2d) 584 (Minn., 1946)

CAUSTIC SCDA
Kohlman v. Jefferson Bottling Coay 192 So. 113 (La., 1939)
Saganowich v. Hachikian, 35 A. (2d) 343 (Pa., 1944)

Blumetti v, Carman & Co., 81 N.Y.S. (2d) 748 (1948) -
Pabellon v..Grace Line, Inc., 191 F. (2d) 169 (N.Y., 1951), reversing 94 F. Supp. 989 (N.Y., 1950)

CHLORINATED LIME —
Hallenbeck ¥. 5. Wander & Sons Chemical Co., 189 N.Y.S. 334 {N.Y., 1921) t;_
(See also, "Lime")

CHLORINE
Litton v. Travelers Ins. Co., 88 F. Supp. 76 (La., 1950)
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CHRCME GREEN
Jones v, George, 61 Tex. 345 (1884)

CITRIC ACID | ©
Edelstein v. Cook, 140 N.E. 765 (Ohio, 1923)

" CLEANING COMPOUNDS
Reiss v. Kirkman & Son, 273 N.Y.S. 7 (1934)
Sawyer v. Pine 01l Sales Co.y 155 Fu (2d) 855 (La., 1946)
Pabellon v. Grace Line, Inc., 191 F. (2d) 169 (N.Y., 1951), reversing 94 F. Supp. 989 (N.Y., 1950)

CLEA N'E&Em ELIIDS

Fyedendall v Abraham & Straus, Inc.,, 18 N.E. (2d) 11 {N.Y., 1938))

Richman v. Follman, 23 N.Y.S. (2d) 917 (1940) aff'd., 36 N.E. (2d) 908 (N.Y., 1941)
Maize v. Atlantic Refining Co., 4LA. (2d) 850 (Pa., 1945)

kiston v. J. L. Prescott Co., 76 A. (2d) 686 (M.J., 1950)

CLOTHING
Gerkin v. Brown & Sehler Co., 143 N.W. 48 (Mich., 1913)
Flynn:v. Bedell Co., 136 N.E. 252 (Mass., 1922)
Bradt v, Hollaway, 136 N.E. 254 (Mass., 1922)
Zirpola v. Adam Hat Stores, Inc., 4 A. (2d) 73 (N.J., 1939)
Ross v, Porteous, Mitchell & Braun Co., 3 A. (2d) 650 (Me., 1939)
Barrett v. S. S§. Kresge Co., 19 A. (2d) 502 (Pa., 1941)
Payne v. R. H. White Co., 49 N.E. (2d) 425 (Mass., 1943}
Hosne v, Fred Perlberg, Inc., 49 M.Y.S. (2d) 460 (1944), aff'd. without opinion, 60 N.E. {2d) 839 (N.Y., 1945)
Dampsey v. Virginia Dare Stores, 186 S.W: (2d) 217 (Mo., 1945)
Longe v, Touraine Steres, 66 N.E. (2cﬁ) 792 (Mass., 1946)
Ringstad v. I. Magnin & Co., 239 P. (2d) 848 (Wash., 1952)

COD LIVER OIL
Leonard v. Carleton & Hovey Co., 119 N.E. 674 (Mass., 1918)

COLD CREAM
Graham v Jordan Marsh Co., 67 N.E. (2d) 404 (Mass., 1946)

COLORENG, INGREDIENTS

9wain v, Schieffelin, 12 N.Y.S. 155 (1890)

CQ¥BS
Farley v. Edward E. Tower & Co., 171 N.E. 639 (Mass., 1930)
Smith v. S. S. Kresge Co., 79 F. (2d) 361 (Mo., 1935)
Ireacy v. F. W. Woolworth Co., 1 N.Y.S. (2d) 919 (1938)

COPPERAS
Kennedy v. Plank, 97 N.W. 895 (Wis., 1904)

(See cases cited in Section 4 of Part II)

CRESOL
Smith v. Payne, 206 Pac. 715 (Utah, 1922) °

CROTON OIL
Hansford's Adm'x. v. Payne & Co., 74 Ky. 380 (1875)

CRYOLITE
Jeapes v. Holtz, 211 P. (2d) 925 (Cal., 1949)

CYANAMID
North American Fertilizer Co. v. Combs, 212 S.W. (2d) 526 (Ky., 1948)

CYANIDE GAS
Harder v. Maloney, 26 N.W. (2d) 830 (wis., 1947)

2,4 ~ DICHLCROPHENOXYACETIC ACID -
Burns v. Vaughn, 222 §.W. (2d) 365 (Ark., 1949)
Chapman Chemical Co. v. Taylor, 222 5.W. (2d) 820 (Ark., 1949)
Kennedy v. Clayton, 227 S.W. (2d) 934 (Ark., 1950)
Walton v. Sherwin-williams Co., 191 F. {2d) 277 (Ark., 19%1)
W. B. Bynum Cooperage Co. v. Coulter, 244 S.W. (2d) 955 (Ark., 1952)

REPILATORY CREAM
Alcaro v. Jean Jordesu, Inc., 138 F. (2d) 767 (N.J., 1943}
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DETERGENIS

Putney v. Du Bois Co., C.C.H. 22, 198 (Mo., 1950) -
Pabellon v. Grace Line, Inc., 191 F. (2d) 169 (M.Y., 1951}
(See also, "Cleaning Compounds,® "Seap") {

bi’czge:raldl v. Brooklyn Institute of Arts and Sciences, 162 N.Y.S. 625 (1916)
Smith v. Payne, 206 Pac. 715 (Utah, 1922)
W. T. Rawlelgh Co. v. Shoultz, 56 F. (2d) 148 (Pa., 1932}

Bender v. William Cooper & Nephews, 55 N.E. (2d) 94 (Ill., 1944) -+
(See cases cited in Section 3 of Part II)
(See "Aniline Dye,"” "Halr Dyes," "Shoe Dye", "Clothing")
ESTRADIOL #
Bel v. Adler, 11 S.E. (2d) 495 {Ga., 1940)
ESTROGENIC HORMONES
Tuscany v. U.S. Standard Proeducts Coi, 243 S.W. (2d) 207 (Tex., 1951)
ETHER :
Moehlenbrock v. Parke, Davis & Co., 169 N.W. 541 (Minn., 1918) .
ETHYLENE DICHLORIDE ‘
- Boyd v. Frenchee Chemical Corp., 37 F. Supp. 306 (N.Y., 1941)
Ebers v. General Chemical Co., 17 N.W. (2d} 176 (Mich., 1943)
El?
Marsh v. Usk Hardware Co., 132 Pac. 241 {Wash., 1913}
Sierocinski v. E. I. DuPont de Nemou;s & Co., 25 F. Supp. 706 (Pa., 1938)
Green v. Equitable Powder Mfg. Co., 94 F. Supp. 126 (Ark., 1950), 95 F. Supp. 127 {(Ark., 1951) -
FACE ‘
Bianchi v. Denholm & McKay Co., 19 NJE. (2d) 697 (Mass., 1939) (
(See cases cited in Section 2 of Part II)
EI LISH N
Guyton v. S. H. Kress & Co., 5 S.E. (2d) 295 {5.C., 1939)
Lawson Ve IheBenjamin Ansehl Co., 180 S.W. (2d) 751 (Mo., 1944)
EIREWORKS ) .
Henry v. Crook, 195 N.Y.S. 642 {1922)
Victory Sparkler & Specialty Co. v. Price, 111 So. 437 (Miss., 1927) L
Beznor v. Howell, 233 N.W. 758 (Wis., 1930)
Victory Sparkler & Specialty Co. v. Latimer, 53 F. (2d) 3 (Mo., 1931)
E. I. Du Pont de Nemours v. Baridon, 73 F. (2d) 26 {Iowa, 1934)
McGee v. Bennett, 33 S.E. (2d) 577 (Ga., 1945)
Gibson v. California Spray-Chemical Corp., 188 P. (2d) 316 (Wash., 1948) R
GASOLINE
Lenz v. Standard Oil Co. of N.Y., 186 Atl. 329 (N.H., 1936)
Gulf Refining Co. v. Williams, 185 So‘. 234 (Miss., 1938)
(See also "Kerosens")
GINGER EXTRACT i
Darks v. Scudders-Gale Grocer Co., 130 S.W. 430 (Mo., 1910) N
GLUE .
Marler v. Pearlman’s R.R. Salvage Co., 52 S.E. (2d} 3 (N.C., 1949)
Cooper v. Kelar, C.C.H. 22, 132 (Ill., 1948) {
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HAIR DYE
Cahill v Inecto., Inc., 203 MN.Y.S. 1 {1924)
Karr v Inecto, Inc., 160 N.E. 398 (N.Y., 1928)
Smith v Denholm & McKay Co., 192 N.E. 631 (Mass., 1934)
Arnold v May Department Stores Co., 85 5.W. (2d) 748 (Mo., 1933)
Bundy v Ey-Teb, 289 M.Y:8. 90% (1935}
Cream v Inecto, Inc., 99 N.Y.L.J. 2283 (1938)
Petzold v Roux Laboratories, Inc., 1l N.Y.S. (2d) 565 (1939)
Hgher v Claival, 'Inc., 3L W¥aS. (2g) 751 (1941)
Lenerts v Fapidel Distriluting Camw 3 F.R.Do 42 {HiY., 1942)
Brovel v Godefey Wy, Co., CoGuH. 23] 4:% (MY, 1951)
Plerson v Roux Labowratoriss, C.C. HJ 28, 242 (N.Y., 1951)

BAIR SHAMBOO
Pletrus v J. R. Watkins Co., 38 N, w, {24} 799 (Minn., 1949)
Jo R. Watkins Co. v Raymend, 184 F. :(2d) 925 (Minn,, 1950)

($eca ”1—‘Eemanent ‘Wave Lotions")

HEAT QUENCH ‘
Tingey v E. F. Houghton & Co., 179 P. (2d) 807 {(Cal., 1947)

HERBICIDES
Buzns v Vaughn, 224 S.W. (2d) 365 (Ark., 1949)
Chapman Chemical Co. v Taylor, 222 S.W. (2d) 820 (Ark., 1949)
Kennedy v Clayton, 227 S.W. (2d) 934 (Ark., 19%0)
Walton v Sherwin-williams Co., 191 F. (2d) 277 (Ark., 1951)
W. B. Bynum Cooperage Co. v Coulter, 244 S,W. (2d) 955 (Ark., 1952)

HOG CHOLERA VIRUS
Brown v He K. Mulford Co., 199 S.W. 582 (Mo., 1917)
Charies Loremi & Son v Globe Laboratories, 95 P. (2d) 173 (Cal., 1939)

HYDROCARBOM OIL
(See "OiL™)

HYDRCCYANIC ACID
Eilis v Orkin Exterminating Co., 143 S.W. (2d) 108 (Tenn., 1939)
Luthringer v Moore, 190 P. (2d) 1 (Cal., 1948)

INSECTICIDES
Jones v George, 61 Tex. 345 (1884)
West Disinfecting Company v Plummer, 44 App. D.C. 345 (1916)
Mossrud v Lee, 157 N.W. 758 (Wis., 1916)
Midland Valley R. Co. v Rippe, 161 Pac. 233 (Ckla., 1916)
Miésourl, K & T Ry. Co. v Rose, 160 Pac. 734 {Ckla., 1916)
Kramer v Carholmeum Wood Preserving Co., 177 Pac. 771 (Wash.., 1919)
Cliff v California Spray-Chemical Corp., 257 Pa. 99 (Cal., 1927)
Kolberg v Sherwin-Williams Co., 269 Pac. 975 (Cal., 1928)
White ¥ National Bank of Commerce, 278 Pac. 915 (Cal., 1929)
Shervin=Willlams Co. of Texas v Offenha,user,, 42 s.W. (2d) 859 (Tex., 1931)
JIngraham v Associated Ol Co., 6 P. (2d) 645 (Wash., 19%2)
Cole v New England Tree Expert Co., 163 Atl. 742 (R.I., 1933)
S.A. Gerrard Co. v Frickex, 27 P. (2d) 678 (Cal., 1933)
Gilman v City of Concord, 199 Atl. 672 (N.H., 1937)
Miles v A. Arena & Co., 73 p. (2d) 1260 {Ariz., 1937)
Patnella v Reilly, 23 N.E. (2d) 87 (Mass., 1939)
Ha:mwnd Ranch Corp. v Dedson, 136 S.W, (2d) 484 (Ark., 1940)
Simpson-v American Oil Co., 8 S.E. (2d) 813 (N.C., 1940), 14 S.E. (2d) 638 (N.C., 1941)
Orx v Shell Oil Co., 177 S.W. (2d) 608 (Mo., 1943)
Undezhill v Motes, 146 P. {2d) 374 {K&n., 1944)
Ebérs v General Chemical Co.y 17 NW. (2d) 176 (Mich., 1945)
Luwherg v Bolon, 194 P. (2d) 4%4 (Ariz., 1948)
Lenk v Spezia, 213 P, (2d) 47 (Cal., 1949)
Jedngs v H.nl“l:z, 211 P. (2d) 925 (Cal., 1949)
Yormack v Farmers' Cooperative Ass'n. of N.J. 78 A. (2d) 421 (N.J., 1951)
MEM.MH&: A Pellard 226- P. (2d) 69 (Cal., 1951)
McKannen v Jones, *244 S.W. (2d) 138 (Ark., 1951)
Brawn v Sloux City, 49 M.W. (2d) 853 (Iowa, 1951)
(Sex@ alsd cases cited in Section .1, Part II, footnote 32, and footnote 40)

IODIDE QF POTASH
Blood Balw Co. v Cocper, 10 S.E. 118 (Ga«, 1889)



KEROSEME
" Peterson v Standard 0il Co., 106 Pac. 337 (Ore., 1910)

Gulf Refining Co. of La. v Jinright, 10 F. (2d) 306 (Ala., 1925)
Standard 0il Co. of La. v Roach, 94 S.W. (2d} 63 (Tenn., 1935)
Parten v Phillips Petroleum Co., 107 S.W. (2d) 167 (Mo., 1937)
Manning Mfg. Co. v Hartol Products Corp., 99 F. (2d) 813 (Vt., 1938)
Pease v Sinclair Refining Co., 104 F. {2d) 183 (¥.Y., 1939}
Sinclair Refining Co. v Tompkins, 117 F. (2d) 596 (Miss., 1941)
Frazier v Ayres, 20 5. (2d) 754 zLaLm 1945)
Dart v Pure 011 Go., 27 M.W. (2d) 555 (Minn., 1947)
{See alsp cases cited in Section 5 of Part II, footnote 72, and footnote 74)

LAUDANUM . ;
Norton v Sewall, 106 Mass. 143 (1870)

LEAD ARSENATE :
Larson v Farmers' Warehouse Co., 297 Pac. 753 (Wash., 1931)
Cole v New England Tree Expert Co., 163 Atl. 742 (R.I., 1933)
Perinella v Reilly, 23 N.E. (2d) 87 (Mass., 1939)
Hertzlet v Manshum, 200 N.W. 155 (Mich., 1924)

LIME
Kusick v Thorndike & Hix, Inc., 112 N.E. 1025 (Mass., 1916)
Hallenbeck v:S. Wander & Sons Chemidal Co., 189 N.Y.S. 334 (N.Y., 1921)

(See also “Lime-sulphur,” "Chlorinatled Lime")
s ;

LIME-SULPHUR !
Cliff v California Spray-Chemical Corp., 257 Pac. 99 (Cal., 1927)

LINSEED OIL
Wright v Howe, 150 Pac. 956 (Utah, 1915)
Ellis v Lindmark, 225 N.W. 395 {Minn., 1929)

LIPSIICK I
Cicarelli v Lipshetz, 8 Conn. Supp. 526 (1940)
Reynolds v Sun Ray Drug Co., 52 A, (2d) 666 (N.J., 1947)

LIVER CONCENTRATE f
Henderson v National Drug Company, 23 A. (2d) 743 (Pa., 1942)

LIVER EXTRACT :
Dumbrow v Ettinger, 44 F. Supp. 763 (N.Y., 1942)

MASCARA, ‘
Beckett v F. W. Woolworth Co., 34 N.E. (2d) 427 (Il1l., 1941)

MERCURY
Hoar v Rasmusen, 282 N.W. 652 (Wis., 1938)
McAleavy v Lowe, 49 N.W. (2d) 487 (Wis., 1951)
(See also "Bichloride of Mercury")

MINERAL OIL |
Hruska v Parke, Davis & Co., 6 F. (2d) 536 (Mo., 1925)

MIRBANE
(see "0il of Mirbane®)

MORPHINE |
Brunswig v White, 8 S.W. 85 (Tex., 1888)

NAPTHA :
Wellington v Downer Kerosene Oil Co., 104 Mass. 64 (1870)
Standard Oil Co. v Tiernsy, 17 S.W. 1025 {Ky., 1891)
Cunningham v C. R. Pease House Furnishing Co., 69 Atl. 120 (N.H., 1908)
International Mercantile Marine Co. v Fels, 170 Fed. 275 (C.C.A. 2nd, 1909)
Peaslee~Caulbert Co. v McMath's Adm'ri, 146 S.W. 770 (Ky., 1912)
Gately v Taylor, 97 N.E. 619 (Mass., 1912)
Standard 0il Co. v Lyons, 130 F. (2d) 965 (Iowa, 1942)
Kratz v American Stores Co., 59 A. {2d) 138 (Pa., 1948)

NEI P ATL

Richardson v De Luca, 53 S. (2d) 199 {La., 1951)
Crochet v De Luca, 53 S. (2d) 203 (La., 1951)
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NITRO~CELLULOSE
E. I. Du Pont de Nemours & Co. v Wright, 146 F. (2d) 765 (Ky., 1944)
Noone v Fred Perlberg, Inc., 49 N.Y.S. (2d) 460 (1944), aff'd. without opinion, 60 N.E. (2d) 839 {N.Y., 1945)

OIL OF BITTER ALMONDS
Davis v Guarnieri, 15 N.E. 350 (Ohic, 1887)

OIL OF MIRBAME .
Levin v Muser, 194 N.W. 672 (Neb., 1923) -

OIL SPRAYS
Kolberg v Sherwin-wWilliams Co., 269 Pac. 975 (Cal., 1928)
White v. National Bank of Commerce, 278 Pac. 915 {Cal., 1929)
Ingreham v Assoclated Oil Co., 6 P. (2d) 645 (Wash., 1932)

QL STAINS .
Thornhill v Carpenter-Morten Co., 108 N.E. 474 (Mass., 1915)

OLEIC ACID
Murphy Laboratories v Emery Industries, 95 F.Supp. 651 (Pa., 1951)

ORTHODICHLOROBENZENE
Steber v Kohn, 149 F, {2d) 4 (I1l., 1945)

OXALIC ACID .
Pabellon v Grace Line, 191 F. (2d) 169 (N.Y., 1951}, reversing 94 F. Supp. 989 (N.Y., 1950)

PAINYL
Eades v Spencer-fAdams Paint Co., 60 §.E. (2d) 543 (Ga., 1950)

PAINT_DRYERS
Peaslee~Gaulbert Co. v McMath's Adm'r., 146 S.W. 770 (Ky., 1912)

PARIS GREEN
Jones v George, 61 Tex., 345 (1884)
Blanchard v Kronick, 169 N.E. 438 {Mass.y 1929)

PERFIME
Carter v Yardley & Co., 64 N.E. (2d) 693 (Mass., 1946)

PERMANENT WAVE LOTIONS
‘Verdi v The National Mineral Co., CCH 22,126 (Ill., 1947)
Briggs v National Industries, 207 P, (2d) 110 (Cal., 1949)
Bennett v Pilot Products Co., 235 P. (2d) 525 (Utah, 1951)

PETROLEUM
(See "Kercsene", “"Gasoline™, "Cil Sprgys")

PHENOL :
Singer v Oken, 87 N.Y.S. (2d) 686 (N.Y., 1949)
PHOSPHCRUS
Gibson v Torbert, 88 N.W. 443 (Iowa, 1901)
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