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Terming his legislative proposal "a bold, independent, and
unprecedented first step toward developing a system that
guickly distributes compensation benefits to asbestos dis-
ease victims and fairly apportions costs for such benefits
among all responsible parties,"” U.S5. Senator Gary W. Hart
{D-CO) introduced "Asbestos Health Hazards Compensation Act
of 1980" (S.2847). Hart referred to current law as inade-
quate, leaving workers disabled from exposure to asbestos
unsatisfied whether attempting to obtain workers' compen-
sation or whether bringing product liability lawsuits in
hopes of receiving compensation through courts.

This bkill establishes voluntary minimum standards for state
worker compensation for occupational disease or death result-
ing from exposure to asbestos. Such standards are similar in
many ways to those proposed by Senators Williams and Javits
in their workers compensation reform bill introduced in 1979,
S.420. Minimum standards include, among others, provisions
for benefits to be paid for duration of disability or for
life of claimant without limitation to dollar amount or pe-
riod of payment. Such standards for state compensation
programs are to be voluntary. However, should award not be
at least equivalent to compensation prescribed by Hart's
bill, claimant would be able to apply for review to the
Benefits Review Board established by Longshoremen's and
Harbor Workers Compensation Act which would have power to
order employer to meet bill's minimum standards.

In addition to the minimum standards, bill includes provi-

sions which will allow for employer who pays worker compen-
sation award to bring other responsible parties, including

the asbestos industry and federal government, into state

worker compensation proceeding to determine amount they should '
contribute to compensation. An Appartionment Criteria Commission
composed of government, health, labor and industry experts will
develop criteria to be used by state worker compensation boards
in determining appropriate contributions of various responsible
parties. The Commission shall have the power to hold hearings
and obtain all relevant information. Congress will have oppor-
tunity to approve criteria. "The single strongest feature of
this legislation," Hart said in floor remarks introducing the
legislation, "is based on the principle that responsible par-
ties will pay their responsible share, no more and no less.”
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General order is expected to require respondents to furnish infor-
mation on identity of products manufactured, imported, or labéled
since January 1, 1977 by brand and model; type, location and func-
tion of asbestos in products identified; marketing and use patterns
of products identified; and if available, data on testing of prod-
ucts for asbestos fiber emission. Information is also sought on

identity of possible substitutes for asbestos in products jdenti-
fied.

House PANEL INVESTIGATES
Risk ASSESSMENT ISSUE

Various members of the House Science, Research and Technology
Subcommittee registered their support recently for a measure to
use scientific risk assessment to write federal regulations. How-
ever, the Administration's position was much less enthusiastic to
the plan. H.R. 4939, introduced by Rep. Don Ritter (R-PA), would
set up a federal mechanism in the Office of Science and Technology
Policy for determining the risks involved in federal regulatory
actions.

Denis J. Prager, Acting Associate Director of the Office of Science
and Technology Policy, told the panel that "the primary need is not
for new legislated regulatory programs,” but rather for a more work-
able structure in terms of existing regulatory authorities and agen-
cy responsibilities. Prager's testimony listed President Carter's
efforts at requlatory reform, such as the Interagency Regulatory
Liaison Group and the National Toxicology Program, as efforts in the
direction of improving risk assessment.

Since EPA already Qdoes comparative risk assessments on its own under
various agency statutes, Dr. Richard Dowd of EPA's Science Advisory
Board questioned usefulness of a law which would go beyond the con-
text of one statute to several laws or from one risk situation to a
different one. His testimony was taken one step further by Dr.
Nicholas A. Ashford of MIT who warned that H.R.4939 will improve
nothing and that "the unintended consequences of the proposed ef-
fort may actually worsen the situation.” He cited the primitive
status, shortage of data and various other uncertainties of risk
assessment.

Focusing on government estimates of 20% of cancers being caused by
workplace hazards, Harvard University's Richard Wilson charged that
"I know of no scientist who is willing to support the document in
its entirety; some of the 'contributors' are highly embarrassed by
it.® He said that the study, announced by former Health, Education
and Welfare Deparment Secretary Joseph Califano in Sept. 1978, has
been refuted by most of the scientific community , with one scien-
tist claiming that the study is an example of how "a group of
eminently reasonable men can generate an unreasconable report.”

Industry witnesses indicated support for the House bill, including
Monsanto's Dr. William J. McCarville, who praised the committee
efforts and said that "the bill and the hearings being held under-
score the Congress' intent to provide a sound and scientific per-
spective"” for federal rules.
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USTRY OFFiCcIAL COMMENTS ON
A's INATTENTION To HAZARD

OF SMOKING IN WORKPLACE

In June issue of American Journal of Public Health, an editorial
co-authored by Dr. Paul Kotin and Lois Ann Gaul, Johns-Manville
Corporation, the issue of smoking in the workplace is reviewed,
Following comments on historical development of data regarding
health effects of tobacco smoking, Dr. Kotin concludes, "From
all the data now available, there can be no doubt that elimina-
tion of smoking in certain occupational settings would signifi- -
cantly reduce disease occurrence in the workplace.”

Perhnent excerpts from the editorial are quoted below:

"OSHA cannot fulfill its mandate without addressing the issue of
the adverse effects of smoking. '

"Resistance to the control of smoking in the workplace is based in
part on the fact that smoking has been an accepted element in West-
ern culture for centuries, and in part on hesitation to interfere
with what is considered to be a personal freedom. Objections by
OSHA are that the burden of prevention is shifted to the worker,
that concentration on the smoking issue is an attempt by management
to avoid compliance with workplace standards, and that refusing to
hire smokers may be a violation of egqual employment opportunity.
There may also be some reluctance on OSHA's part to challenge labor.
Labor too is concerned that smoking control is a 'dodge,' but it also
sees smoking cessation programs as a possible threat to employment,
seniority, established grievance procedures, etc.

"The first fallacy in such reasoning is the concept that occupational
disease prevention is a unilateral responsibility: either of manage-
ment totally or of the individual worker. Workplace health and
safety is a joint effort, and unless there is a full partnership
between labor and management the mutual goal of a healthy workplace
will be difficult to achieve. Smoking cessation programs do not
*shift the burden' to the worker; rather, they are part of the co-
operative and collaborative effort necessary in occupational environ-
mental control,

"The second fallacy is that smoking control is a means of avoiding
compliance in other areas of workplace health and safety. Employ-
ers are still required to meet all applicable workplace standards
and are still subject to surveillance and monitoring by OSHA. While
there are many who criticize OSHA effectiveness, it is ludicrous to
think that by banning smoking an employer can escape meeting his
obligations under the Occupational Safety and Health Act or that
workplace regulations will not be enforced by OSHA. What must be
recognized is that smoking control is but one more method of main-
taining a healthy workplace, and in certain occupational situations
it is as necessary as every other method. For example, the syner-
gistic effect of cigarette smoking and asbestos exposure is well
known. In fact, Selikoff and Lee have stated:

'It would seem that control of cigarette smoking would have
a much greater impact on the incidence of bronchogenic cancer
in asbestos workers than further reduction of dust levels.'
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" Health Issue

How Johns-Manville
Mounts Counterattack
In Asbestos Dispute

Chairman of Much-Sued Firm
Assails Press Treatment,
Regulators and Lawye;s

‘We Had to;‘t-lr—n Aggressive’

L By NeiL MAXWELL
Staff Reporter of THE WALL STREET JOUNNAL
DENVER-Hidden in the stark tootnils

west of here, the dull-silver and glass head-
quarters of Johns-Manville Corp. has a for-
tress-like Jook—and nothing could be more
titting, for seldom has a corporation found
itself more under siege.

In the cavernous, window-walled office of
Chairman Jobn A. McKinney, a telescope
stands vigil. It is trained on an eagie’s nest
across the valley. but il doesn’t take much
imagination to see it trained on invading
lawyers out to raid the corporate coffers in
behalf of several thousand clients. Or on ad-
vancing federal forces bent on making the
company change its ways.

The reason for the animosity toward the
glant company (1979 sales, §2.3 billion; net
income, §114.6 mil
lion) is that Johns-
= Manvile Is the

-\ world’s largest pro-
"} ducer of asbestos out-
. side the Soviet Union.
Because of its insu-
lating.  fireproofing
and [riction-produc-
ing qualities, asbes-
tos is widely used in
- such products as con-
. struction  materials,
. automotive brake lin-
ings and various con-
sumer items. But it is
bighly controversial
because inhalation of

John McKinney

0o many asbestos fibers caa ki) or maim.
And in the view of vocal erittes, this makes
Johns-Manville and other asbestos makers
killers, whose executives should be pun-
ished.

Jail Terms Urged

Morally they have more than a civil I
ability,” says Barry I. Castleman, an envi-
ronmental consultant who is active on the
plaintiffs’ side in asbestos litigatlon. Mr.
Castleman beileves that jail terms should be
xmposad on the top corporate pecple re-

sponsible

A 1978 study by three federal agencies
projected that over the pext 30 o 35 years,
13% to 18% of cancer deaths would be asbes-
tos-related. Also in 1978 came a federal esti-
mate that up ¢ 2% million workers
breathed “significant amounts™ of asbestos
fibers every day.

Manufacturers insist that asbestos fsn't
dangerous to workers or consumers If used
property. But so many people believe them-

tion, one c( hlsmry 3 most syed compames
with more I.Inn 3,000 suits pending and more
In California alone, an attorney
says, "t 's like a2 range war signing up
clients.”” Many of the suits have been filed
present and former workers in shipyards.
where ashestos has long been used to insy-
late such things as pipes and boilers.

E

g2

{Workers in the asbestos factories them-

selves are covered only by workmen's com-
pensation. )

Johns-Manville says that the cost of the
more than 608 cases already disposed of bas
averaged only about $15.000 each—or 2 total
of $9 million, plus about the same arnount in
legal costs. But some recent individual
awards have topped §1 million.

Twning Aggressive

When Johns-Manviile's tmublu started
mounting, it did what many companies do
when adversity strikes: [t let its insurers
handle the Jegal hattles and ignored hostile

press treatment. But it has since started
ﬂgming back ferociously on every front.
“We had no alternative but to become quite
aggressive,”” Mr. McKinney says. "It was
o0e of the best things we ever did.”

The counterassauft has been marshaled
by Mr. McKinney. Until not long ago-al
though Johns-Manville also makes other in-
sulation and roofing materials, pipes, and
paper and wood products—he was spending
9% of his working time on asbestos
troubles.

Mr. McKinney doesn’t pull bis puoches.
Ot the scores of lawyers who have filed suits
against Johns-Manville, be says: *'This is
the modern version of ambutance-chasing.
The biggest scandal in our legal system is
contingent fees, and that's what all these

- Of government environmentalists and .

safety regulators, be says. “They are char-
latans and pipsgueaks who have to go up on

The alwo takes its lumps from Mr.
McKinney. At a California seminar last year
on media-business reiations, the white-
haired executive startied participants by
biuntly questioning the integrity of report-
ers, a pogition he doesn’t recant: I consid-
ered them to be incompetent and dishon-
est,” be says.

Quarrel With Fortune

And when he doesn’t like an article, he

takes direct action. ““We've had instances

vw don‘tadvemsein Fortune.” At For-
wne, Allan Demaree, assistant managing

UCC 004608

" the danger amang those who smoke.

medical evidence IE asbestos can kill.
There is po denying , a scarring of
the lungs similar to-emphysema; mesothe-
lioma, an invarizbly tatal cancer attacking
the cells lining the lungs; and lung capcer.
The National Cancer Institute says that
there aren't figures available on the

tos’ sole role in lung cancer is to compound

Thanks to greater care these days in the
handling and preparation of the mineral, as-
bestos workers face fittle danger, the com-
pany says. As for consumers, Johns-Man-
ville says that ashestos fibers in today's con-
sumet products are so sealed in that they
can't be released in significant amounts.
The company comtends, in short, that regu-
lators are flogging a dead horse.

Experts say, however, that dangers re-
main, from both current uses and old instal-
lations. The mineral is used in clothes wash-
ers and dryers, dishwashers, refrigerators.
portable hesters, potholders, popcorn pop-
pers, and pipe and air-duct insulation. :

S8l considered culprits are the many
high-rise otfice buildings whose ceilirgs con-
tain work spaces with asbestos msulation.
“The exposure of the future is from what's
in place now,” says Dr. Wiliam J. Nichol-
s0m, an asbestos expert at Mt. Sinai School
of Medicine in New York. “Simply stringing
a phone line can pose a prodblem,” he says,
"because the asbestos dust (in work spaces)
gets stirred up and distributed through the
air-duct system.”

“Nobody Quotes Paml”

Johns-Manville says it stands ready to
dispense the truth about asbestos through &
team of Johns-Mansville medical experts
headed by Dr. Paul Kotin, but ''nobody
quotes Paul,” Mr. McKinney laments. “in-
stead, they’ll go out and quote some pip-
squeak from the government.”

What Dr. Kotin says is, "*Sure, there can
be danger, like everything in the environ-

g

‘ent, but if it IS used appropriately, so that

there is iow airborne fiber content, there is
no danger.” He says that the mortality rate
among asbestos workers today is average
and that the government is basing its anti-
asbestos campaign on the way things were |
¥ years ago.

Unquestionably, things were far from
ideal back then. In fact, sorne lawsuits as-

" sert that Johns-Manville was guilty of a cor-|

porate cover-up. [n the files of another as--
bestos maker, Raybestos-Manhattan Inc.,
investigators turned up a note from a Johns-
Manville doctor about a 1949 survey at a
Johns-Manville mine in Canada. The note,
from Dr. Kenneth Smith, later Johns-Man-
ville’s medical director, said the survey of
708 workers had found seven with asbesto-
sis. It added: “‘They have not beep told of
this diagnosis, for it, is felt that as long as
the man feels wéll, is happy at home and at,
work and his physical condition remains )
good, nothing should be said."

The company denies a cover-up. ~'Think
about i1,” says attorney D.H. Markusson.
“How many times have you known cases in
your own experience who developed cance*

- OVer-
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No Fuhmve Damages in Asbestos Case

D ST

Ex- Shlpyard Worker Retains $1.2 Million Awarded Earlier

oo S wiw ...

!as!weekwmtuunmonmam—
dent-setting case which could affect
thmmnds of shemos workers, an-

his

anddwmmddnnn-yhehad
1o return to court 1o weigh punitive
His decision ended the six-week
trial and cleared the way for deter-

sides—Hogard's challenge of the pu- |

.and the mana-

nitive damages probe

facturers’ protest of
That jury voted May

asbestos manufac-

Riley told jurors Wednesday he de-

cided punitive damages were unwar-"

rented because of three
—Hogard's lawyermgbert
Steinberg, planned 1o base much of
his case for punitive damages on
manufacturers’ memos from the 19408
s 3 mething. 0 protech
- ne o
workers. Since California’s product ki-
ability law, under which the case was

meeling those specifications
fraud, malice, willful misconduct ar
concealment necessary to award pu-
nitive {hmageswmldbe “totally ine-
e‘“

—Third, any purported fraud, ma-
lice, willful mmonduct or conceal-
ment must be directed specifically at

~a

27 to award -
"Hogard $),229.491 compensatory
damages because

the plainti¥f. It would be improper to
award pumitive damages to

1
:
S
i

toasbesmm

Steinberg said Riley's ruling

wmﬁvedamagummtm-

100 gimilar
On the

but added he is “Inclined” to appeal the decinion.
and tully plans

10 seek punitive damages in the more than
casshexshmdhngforothuubestmworkers

other side of the counse! table, Johns-Manville
tiorney Fulton Haight and Raybestos lawyer John Norby

said they felt partially vindicated by Riley's ruling that
punitive damages were improper.

Mmdtheywnlueekanewtnalandaskmley to al-
ter the jury’s verdict within a month.

"It

from the furors 1 talked to,” Haight said,

appears,

“they couldn't disassociate emotion from fact. Their sole
deliberation was on whether he had it (asbestosis) or not.”
The manufacturers had claimed that Hogard suffered

from bronchitis caused by smoking, and did not have as-

Apdgecansetasxdelmsverd:ctlfhefeelsnwas
based on emotion and by evidence.

Norby said the request for a new trial will be based on
grounds the manufacturers were not Liable, and that the
damages awarded were excessive,

ap—————

UCC 004610

]More Chemicals-Controls Strongl«
ged | By Panel, Citing Rlse of
Cancer Inadem:e

By o WaLL STREXT JOURNAL Siaff Reporter
WASHINGTON-A White House commit-
tee, reasserting its contention that cancer
incidence is on the rise, issued a strong call
for more regulation to controi chemicals.

The group, the Toxic Substances Strategy
Committee. found that *‘man-made toxic |
chemicals are a significant source of death
and disesse in the U.8. today." said Gus
Speth, its chairman, Of the heaith hazards
arising from chemicals, “cancer is a leading
cause of concern,” the committee reported,

Mr. Speth acknowledged recent public )
sentiment against increasing government :

ion but said that in the area of toxic

‘‘we must strengthen govern-
ment action, not weaken it, if we are going
to provide the protection the public de
mands."

Among other things, the commirtee spe-
cificaily recommended:

—Passage of proposed legisiation creat-
ing a tederal ‘'superfund’’ to use in cleaning
up taxic spilis and abandooed waste sites.

—Removal of barriers that prevent trans-
ferring trade secrets and confidential infor-
mation on toxic substances among govern-
ment agencies, as well as increased public -
access to such data.

—Legistation to strengthen regulation of .

the cosmetic industry, over which, the com-
rojttee said, the government has less author-
ity to check for hazardous ingredients than
other industries.

The committee estimated that occupa-
tional exposure to cancer-causing agents is
a factor {n more than 20% of aii cancer

b

It also repeated its assertion, first made

after having remained relatively constant
for the previous 30 years.

Industry groups charge that the finding is
based on unrepresentative and incompara-
bie surveys. After the final report was re-
leased, the American Industrial Health

Mr. Speth conceded that the committee
isn't exactly sure of the role toxic chemicals
play in increasing canecer rates, But he
argued that higher cancer rates strongly
suggest ‘‘some new or intensified causal fac-

i tors™ in the environment.

THE WALL STREET JOURNAL,
Mondayv, June 30, 1980
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