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Defendant United States Gypsum Company (“U.S. Gypsum”) hereby submits this
memorandum of law in support of its motion in lirune for an order excluding any evidence or
argument relating to a Ben Miriello, a letter written by him or the matters raised in that letter.

I. INTRODUCTION

Plaintiff may seek to introduce a copy of a letter written by Mr. Miriello to U.S. Gypsum.
dated June 8, 1950 (attached as Exhibit A). In that letter. Mr. Miriello asserts that his father
worked in a U.S. Gypsum facility, was occupationally exposed to raw asbestos fibers and died as
a result of his exposure.

Plainuff presumably offers this letier to demonstrate U.S. Gypsum's knowledge in 1950

of the alleged danger of exposure to asbestos. This evidence, however, is inadmissible for the

-

following reasons: (1) Mr. Minello is not competent to testify to the matters discussed in his

tetter due to his lack of personal knowledge: (2) the letter consists of multiple layers of hearsav:



(3) the letter is 1relevant to any material issue in this case due to the striking differences
between plaintiff’s alleged exposure and the alleged exposure of Mr. Miriello's father: and (4)
any probative value the letter may have is substantially outweighed by its potential to unfairly
prejudice. confuse. and inflame the jury.

I1. ARGUMENT

A. The Miriello Letter Should Be Excluded Because Mr. Miriello Is Not
Competent To Testify To The Matters Discussed Therein.

The letter should be exciuded because Mr. Minello is not competent to testify to
the matters discussed therein. He lacks both the personal knowledge necessary to form a
foundation for lay testimony and lacks the expertise to testify to the medical conclusions
expressed in his letter. A witness may not testify to a matter as to which he lacks personal
knowledge. Rather, the witness must actually have perceived or observed the event or condition
about which he seeks to testify. Accordingly, Mr. Miniello is not competent to testify regarding
his father's employment and alleged exposure to asbestos, due to his lack of personal knowledge
regarding these allegations. |

In addition, Mr. Minello’s assertions regarding the cause of his father's death
must be excluded due to plaintiff’s inability to qualify Mirello as an expert in the field of
medicine. An expert witness ts one who brings to bear scientific. technical, or other specialized
knowledge that will assist the jury in understanding the evidence or in determining a fact in
issue. There is no evidence that Miriello had any medical training or was in any qualified to

provide a medical opinion on the causes or nature of his father's condition. Moreover, as

- -
1

discussed below. due to the dissimilarity of conditions. any opinion. even assuming that expert
qualifications could be established. would be inadmissible as it could not be applied to the

evidence 1n this trial.

2
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B. The Miriello Letter Should Be Excluded Because It Contains Multiple Layers
Of Hearsay.

In instances in which hearsay is included within hearsay. the statement 1s
inadmissible unless each part of the combined statement conforms with an exception to the
hearsay rule. The Miriello letter is itself hearsay, in that it is an out-of-court statement submitted
for the truth of the matters asserted. Moreover. the letter contains additional layers of hearsay in
that 1t repeats statements made by persons other than its author. Specifically, to the extent that
the letter purports to recite information that may have been obtained from a physician, it must be
excluded as no hearsay exception justifies its admission. In short, admission of the Minello
letter into evidence would allow plaintiff to introduce the conclusions of an unidentified and
unavailable physician through a}m equally unavailable, and medically unqualified, declarant. This
would wholly defeat the protections provided by the hearsay rule and the nght to cross-examine
adverse witnesses.

Other courts have found that the Miriello letter is inadmissible hearsay. See State
of Marvland v. Keene Corp., No. 1108600, Tr. at 6016 (Md. Cir. Anne Arundel Cty., Jan. §,
1991) (attached as Exhibit B). There, the court found that the letters lacked the necessary indicia
of reliability. and could not properlv be admitted to show notice. See also Jacobs v. Owens-
Comning Fiberglas Corp., No. 97-4-13222 (Tex. Dist., Calhoun Cty.) (excluding letter, which “is
talking about the grief of somebody and that's basically in the nature of hearsay anyway . . .").
For the same reasons. this Court should exclude the Miriello letter.

C. The Miriello Letter Should Be Excluded Because It Is Not Relevant.

The Miriello letter does not tend to ptrove or disprove any fact at issue in this
acuon and 1s. therefore. irrelevant. The 1ssue in this proceeding in whether U.S. Gypsum

commutied a tortious act in selling construction products that contained, as one ingredient. some

'
)
'
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amount of asbestos. Accordingly. one potentially relevant issue is what U.S. Gypsum knew.
prior to the sale of the products allegedly at issue. about any alleged dangers associated with
application of the products. - Knowledge relating to dissimilar factory conditions is simply
irrelevant. See Countv of Anderson v. United States Gypsum Co., No. CIV-3-83-511. Tr. at
1324-25 (E.D. Tenn. Feb. 26. 1985) (noting lack of probative value of Minello letter due to
extreme levels of exposure suggested by document) (attached as Exhibit C), defense verdict aff d
sub nom. Anderson County Bd. of Educ. v. National Gvpsum Co.. 821 F.2d 1230 (6th Cir. 1987).

The Miriello letter is irrelevant in that, even taken at face value, it discusses the
effect on a factory worker of high-level exposure to raw asbestos. Plaintiff, on the other hand,
was alleges exposure only to fi}lished U.S. Gypsum asbestos-containing products. Accordingly,
in light of the dissimilarities between the alleged conditions of exposure of Mr. Miriello's father
and that of plaintiff, the Miriello letter 1s irrelevant.

In addition. Mr. Miriello’s allegations themselves reveal that a manufacturer other
than U.S. Gyvpsum was responsible for his father’s exposure. Mr. Miriello’s letter states that his
father worked at the Jersey City facility in the early 1930s. U.S. Gvpsum. however. did not
acquire the facility in questions until 1936. In short, U.S. Gypsum had no way of knowing the
specific conditions or the extent of the senior Minello’s exposure to asbestos. Accordingly, the
Miriello letter even lacks probative value as to U.S. Gypsum'’s knowledge of the alleged dangers
of factory conditions.

D.  Even If This Evidence Is Deemed Minimally Relevant, Its Probative Value Is
Far OQutweighed Bv Its Prejudicial Effect.

-

1/ A lengthy study of the Jersey City plant. conducted only a few months after U.S Gvpsum acquired the facility. Tists
more than 200 empiovees involved 1n the manufactunng operauions there. No one named Minello 1s histed.

- 4.
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Courts mayv exclude relevant evidence where 1ts probative value is outweighed by
the danger of unfair prejudice. confusion of the issues or misleading the jury. The Minello letter
should be excluded because inflammatory accusations would unfairly prejudice U.S. Gypsum
and would confuse and misiead the jury.

The Miriello letter has little or no probative yalue as to any issue in this case.
However, the letter is fraught with bitter, emotional and conclusory allegations regarding his
father's death, and has no foundation in Minelio’s personal knowledge. In short, the letter is
designed to and would serve to unfairly inflame and prejudice the jury tn the present litigation,
and accordingly, must be excluded. See County of Anderson, supra. 1325-26 ("any probative
value this testimony in [Mr. Miriello’s] deposition and this letter has is substantially outweighed
by the danger of prejudice and confusion of the issues here and is therefore misieading to the

jury™): Stare of Marviand, supra (Minello letter would unfairly prejudice jury).

L}
n
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1. CONCLUSION

For the foregoing reasons, U.S. Gypsum respectfully requests the Court exclude any
evidence or argument relating to Ben Miriello, the letter written by him or the matters raised in
that letter.

Respectfully submitted,

POWERS & FROST, L.L.P.
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James H. Powers

Texas State Bar No. 16217400
Sharla J. Frost

Texas State Bar No. 07491100
Gwendolyn S. Frost

Texas State Bar No. 07488750
2600 Two Houston Center
909 Fannin

Houston, Texas 77010
Telephone: (713) 767-1555
Facsimile: (713) 767-1799

ATTORNEYS FOR DEFENDANT UNITED
STATES GYPSUM COMPANY

CERTIFICATE OF SERVICE

I hereby certify that a true and correct of Defendant United States
Gypsum Company's Memorandum in Support of Motion in Limine has been forwarded to
Plaintiffs’ counsel of record either by first class mail, return receipt requested. delivery or
facsimile on this the _{Z-~ day of 10\.3.3!\”‘3\ , 2001.
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Exhibit A



218 Grand Strees
JeIsey City 2, Nav Jecsey
8 Junae 13850

Unized Statas Gypsum Company
Foor of Eanderscn StIaet

Jersey City 2, New Jessey
Dear Sizs:

I wvant €5 congratulate you and your wonderful producs,
Asbestos & Asbesteos Shingles. An advancement for civilizatiea.
True-—ve have had it arcund for yeass but I‘ve just stopped tg.
reslize vhat a vonderful product it is. I liks the advancazment of
civilization-—at times I den’t think ve have prograssed encugh.
mmmaztmxe:hbvmaamtqymhuhindcidus-—
~I’'d like o0 return to the Caveman aTa-—vhare health vas presesved
and man lived beyond the 60 yTr mazk.

Dad wvorked in your plant scme fiftaen years age. As I. '
remember he had a choice of two jobs at the time——one in a cigar
factory on Montgomery Street or A job in yeur plant. He chosa yous |
. plant (in spits of the fact that it was far less pay) because it
was 3O very close to heme. I REGRET the day he sat foot in your
plant. Dad was a cabinat make> by trade, but due to the lack of
work in his trade he toock any jcb ta keep bread '



-
on the table f£o5r us - bis childzwn.

Hs vas laid-gff dua ©to A 3lack pexriod in ycur plant-—scme
years ago. He never suwtucned to your plant-—2cr he had gained
ezployrent elsewhere—but the dadage vas done-—he spent a Zfev
ziserable yeass in your zat tIap.

About two yeats agc ve noticsd my Dad’s health was not up ta
par. He becama short of brsath—but he being cne never o
cozmplain—~kept it unto kimself for a long tize. Scan it becaxme
noticeable and unbearable for him. We took him to a doczor—-then
‘a chest specialist wvho informed us he had ASEESTOSOUS. Unable to
get arcund he quit his Jjeb. Scon ha becama bed riddes. Bis
braathing becoming mors and mors difficult. Scen an oxygan Tank
wvas crderad by his docsar to be used vhen necsssazy. Then shortly
be wvas using it csnstantly (did you ever see scmacne gasping for
air--and not being able to belp him—-its not a precsy thing to -
see.) Aftar suffering a goecd deal-~Dad passed away on Mar=h 19,
1949.

The loss of Dad wvas an ordeal £or us but mors of an ordeal for
Mcther. She fall sick aftar his death and nowv she nay leave us
sooner than ve xnow of.

I feel that your fizm is wvholely responsible for =zmy Dad’s
death and mothar’s illness. Had he net worked in your plant ha
would be with
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us today and would have fiZfteex years of Reallly, happy life beZore
him 5 enjoy. BHa was a picTuza of healid--having no ailzenzs cf
any kind. He naver vas sick a day in Ris life-——that is until the
a2feczs of this Asbestcsous hit hix. I ata his lungs awvay. He.
vas like a drowning man—I knev he vas drowning but thers wvas
nothing I could do but pray 2for kia.

Cur hcme will never be tha sane and wve Ahwa you ta blame for
that. The purpcss of this letler is to tall you of your negligence
in preventing this from happening to us and I hope to fu-wcn: iz
from happening ts other families——and it will less you check ysur
plant fsr Safety msasurss.

!mshnymdmxndznrymﬁnn;xinunsmmﬁr‘rd
a lung condition aftar laaving your amploy. His doctors—-the best
va could find—-pDr. Matsouri and Dr. Blum can bear me out that his
Asbestcscus condition vas cause of his death. . ’

So for the saks of God and Humanity—-plaase check. your plant
for such mmhealty conditions and ds all in your power to save
others from suffering as my Dad did. Remenmber the little effors &n
yeur part will save lives and zcney. Prescaution is battar than a
cars——thers Vas nona for dad.

Thank you for taking tize cut to read this
I remaine—

Yours tily,

Mr, Ben G. Mirialle



