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FROM: T. G. Grumbles

DATE: August 26, 1991 -[-A
interoffice SUBJ: OSHA REFORM LEGISLATION

Commutiication

Attached is a copy of a bill introduced by Senators Kennedy and
Metzenbaum the first of this month. An SDA summary-of the bill is
also attached. .

There is growing pressure to significantly revise the 0OSHA Act and

this bill is a good example of the type of revisions that may occur.
I'1l keep you informed on the progress of this particular bill.

C__.'/@%:
T. G. Grumbles
d1j

o Attachment

Distribution: SAFETY DIRECTORS

Bruce Trego-Aber, Brent White-Balt, George Williams-Blane, Matt
Tonkovich-Hmd, K. L. Fogg-LCCP, R. V. Gantz-LCLAB, Mike Lunsford-
LCVCM, Chris Markerson-Okc, Greg Lipps-Premiere, R. B. Martin-
Austin, J. R. Drumwright, J. G. Farrier

PLANT MANAGERS
R. W. Seymour-Aber, L. R, Bauer-Balt, G. D. Wiili-ams-Blane, J.
Pavao-Hmd, J. Friend-LCCP, J. W.«Were-1CLAB, P, Carrico-LCVCM, H. D,

Garrison-Okec, P. L. Foote-Prem, V. W. Weiss-Austin

T. H. Huffman, R. D. Gamblin, L. L. Zimmerman
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FEDERAL LEGISLATION

COMPREHENSIVE OCCUPATIONAL SAFETY AND
HEALTH REFORM ACT

BILLS TO TARGET “HIGH-RISK” WORKPLACES, IMPROVE
HAZARD ABATEMENT PROCESSES & STRENGTHEN
CRIMINAL PENALTIES INTRODUCED IN HOUSE & SENATE

LEGISLATION: S 1622 - Senators Kennedy & Metzenbaum - 8/1/91
HR 1360 - Representative Ford (D-Michigan), et al - 8/1/91

The Comprehensive Occupational Safety and Health Reform Act (S
1622 and HR 3160) was introduced at a press conference by Senators
Edward Kennedy (D-Massachusetts), Howard Metzenbaum (D-Ohio)
and Representative William Ford (D-Michigan). Representative
Joseph Gaydos (D-Pennsyivania) is one of the 18 other co-sponsors of
HR 3160.

Among the areas addressed in the legislation are employer and
employee participation; standard setting; enforcement; expansion of
coverage; research, training and recordkeeping; and state plans.

DESCRIPTION: Employee’s Role: -

The legislation would require employers to establish and maintain
safety and health programs to reduce or eliminate hazards and prevent
injuries and illnesses to employees.

Employers with 11 or more employees would be required to establish
safety and health committees comprised of equal numbers of employee
and employer representatives. The joint committees would be
authorized to review the employer’s safety and health program,
conduct inspections, and make advisory recommendations to the
employer.

Under the bill, employees would be able to seek Occupational Safety
and Health Review Commission review of settlement agreements
between employers and OSHA.
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COVERAGE:

The bill would grant OSHA authority to fine an employer failing to
take corrective action $10,000 to $50,000 per day.

The legislation also would incorporate S 445 (Senator Metzenbaum,
2/20/91), which proposed to increase the maximum criminal penalty
available under the act for willful violations that cause death and

would authorize criminal penalties for willful violations that cause
serious bodily harm.

The bill would expand coverage of the act to federal, state and local

government employees and to employees working in federal nuclear
facilities under the jurisdiction of the Department of Energy.

For industries regulated by other agencies, except for mining, the bill
would allow OSHA to cede jurisdiction “only if OSHA certifies that
the agency has and is enforcing a standard that is as effective as the
applicable OSHA standard.

State plans would be required to incorporate provisions “at least as
effective” as those outlined in the bill. NIOSH would be charged with
establishing a program to “identify and notify employees who are at
increased risk of suffering work-related injuries and ilinesses.” It also
would be responsible for implementing a national surveillance program
to identify and collect data on work-related injuries and illnesses.

S 1622 - Referred to Committee on Labor & Human Resources
HR 3160 - Referred to Committee on vEducation & Labor

A copy of S 1622 is attached. -
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The bill takes the GAO approach in.
stead, with one purpose in mind: to
provide tough fiscal oversight. There
Is at least an appearance of a conflict
of interest when an agency such as
HUD regulates s GSE like Fannie Mae
and, at the same time, may want that
GSE to take certain actions. An inde-
pendent agency does not have that on-
going relationship and can better con-
centrate on minimizing the risk to
Federal taxpayers. At the same time,
using a board format allows the regu.
\ator to draw on the expertise of the
Pederal Reserve Sysiem, the Treasury
Department, and the agencies with
policy expertise,

‘This bill s not perfect. There may
be ways to toughen it even further,
and I hope the Banking Committee
will examine the bill with that pur-
pose in mind so that the Senate can
vote on legislation with the toughest
measures possible.

GSE’s perform critical public policy
roles, but they also impose very real
and very serfous financisl risks on
Federal taxpayers. I agree with Sena-
tor Kohl that, for once, Congress
needs to fix a roof while the sun is
shining—bufld a tough oversight pro-
gram. while our GSE's are enjoying
good health,

I commend Senator Kohl for his

ership in this area snd for accom-
modating my concern for strong com-
pensation oversight at the GSE's. 1
urge my colleagues to join Senator
Kohi, Senator Glenn, and myself in
working for the passage of legislation
ihis year to strengthen Federal con-
trol of our GSE's.@

Ry Mr. KENNEDY (for himself and

Mr. METZENBATM )

5. 1622 A bill 1o amend the Occupa-
tional Safety and Health Act of 1870
o {mprove Lhe provisions of such Act
with respect to the health and safety
af employees, and for other purposes;
to the Committee on Labor sand
Human Resources.

OMPREHENSIVE GCCUPATIONAL SAPETY AND

HIALTH REFORM ACT

Mr. President, 20 years ago, Con-
press enacted Lthe Occupational Safety
and Health Act because an uncan-
scionable number of workers were
being killed, infured or made {ll as a
result of workplace conditions. The act
represented a promise by the Govern-
ment to millions of working men and
woinen that we a8 a country were pre-
pared to take the steps necessary to

assure 80 far as possible” a safe and
realthful workpiace for every working
American.

Since the, significant strides have
becen made in reducing the rate of fa-
talities from workplace injuries. But
mors than 10,000 workers still die
every year from injuries sustained on
the job, and as many as 100,000 die of
occupationat disease. The percentage
of annual workdays lost because of
workplace injuries has - actually in-
creased since the early 70's. The stark

CONGRESSIONAL RECORD — SENATE

fact is that a3 a nation, we continue to
pay for the goods we consume and the
services we use with the health and
the lives of the workers who produce
them.

As one of the sponsors of the 1970
legisiation which created the Occupsa-
tional Safety and Health Administra-
tion, I believed then and Y continue to
belleve that a decent society should
not tolerate that kind of human suf-
fering and tragedy. That is why I am
introducing today, with my distin-
guished colieague from Ohio, (Mr.
MrrorwravM]} the Comprehensive Oc-
cupational Safety and Health Reform
ﬁcttoupdatemdsmnhenthe 1970

w.

When that law originally was en-
acted, it was 3 landmark measure—the
first comprehensive, nationwide pro-
gram to prevent workplace infuries
and {llnesses. But since that time,
America has changed, and 50 have the
Jobs that Americans do. We have also
learned a great deal that we didn't
know in 1870, about the nature and
cauges of occupational injury and dis-
ease, and about what needs to be done
to more effectively identify and ad-
dress workplace safety and herith haz-
ards.

The legislation we are introducing
today is intended to address many of
the wesaknesses in the current law
which have been identified in studies
by the General Accounting Oftice, the
Office of Technology Aszsessment, and
the Adminigtrative Conference, and in
oversight hearings conducted by the
Committee on Labor and Human Re-
sources in 1988.

As described more fully in the sec-
tion-by-section analysis, the bill in-
cludes provisions {eatreamiine and en-

gious viglations of the Act, an.d 0.
expand coverage of the Act to federak:
state and local govettifient employees:

Of particular significance are new
provisions to shift the focus of the Act
from one which relies on inspections
and the threat of civil fines to bring
about compliance with workplace
safety and health standards, to one
which recognizes that the objectives of
the Act can never be fully achieved
unless employers and employees take
an active role in working cooperatively
to Identily workplace hazards and take
corrective action before injuries or ill-
nesyes occur.

‘To encourage that kind of active in-
volvement, our bill includes provisions
that would significantly incresse em-
ployer and employee involvement in
two ways.

First, it would require employers to
develop written safety and health pro-
grams {(dentifying and addressing
safety and health hazards in the work-
place, and providing for employee edu-
cation and training regarding those
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hazards. Second, it would require joint
employer-employee safety and health
committees to be established at work-
sites with 11 or more employees. The
committees would have the authority
to review the empioyer’s injury and i-
ness records, investigate employee
complaints of safety arxi health haz-
ards, conduct regular inspections of
the workpiace, and make advisory rec-
ommendations to correct hazards or
aillmte unhealthy working condl-
tions.

Two states—Oregon and Washing-
ton—already have gtatutes requiring
workplace health and safety commit-
tees. They are required in several Ca-
nadian provinces, and in many Euro-
pean countries including Germany and
Sweden. They alsa exist in various
forms in many non-union and union
firmns in this country. California has
recently enacted legiziation requiring
employers to have safety and health
Programs.

The proposais are based on two im-
portant convepis: employee empower-
ment and a workplace approach to oc-
cupational safety and heaith. They re-
flect a reasonable and realistic ap-
proach to the problemns we face in
trying to improve workplace safety
and health in an era of limited govern-
ment resources.

Work-related injuries and illnesses
are not just a public hesith {ssue; they
are also an economic issue. A recent
study by the Rand Institute for Civil
Justice found that in 1989, work-relat-
ed injuries cost the nation $83 billion,
or nearly 2 percent of GNP-$31 bil-
llon in medical and other direct costs.
and a whopping $£32 billlon in lost
work time, At a time when the na-
tion’s health care system is in crisis,
and when American business is under

- intense competitive pressure {rom

abroad, those figures are cause for se-
rious concern.

Above 4ll, it is Lthe human costs that
shoul give us pause, costs that are
measured not in numbers, but in shat-
tered families and broken lives—in
blood that is shed, bodles that are
mangled, and lungs that are destroyed.

With the introduciton of this legisla-
tion, we take a major new step toward
fulfillment of the promise we made 20
years ago—of a safe and heaithful
workpace for every working American.

1 urge my colleagues 1o cosponsor
this legisiation and I ask ananimous
consent that a section-by-section anal-
ysis and the text of the bill be printed
in the Recorp.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, a5 follows:

S. 1623

Be it enacted by the Senate and House cf
Representatives of the United Stetes of

"America in Congresy gssembled,

SECTION 1. SHORT TITLE

This Act may be cited as the ‘'Comprehen-
sive Occupationsl Safety and Health
Reform Act"”.
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SEC. 2. FINDINGS AND PURPOSE.

(a)} FINDINGS.—Congress finds that—

(1) during the past two decades progress
has been made in reducing workplace fatall-
ties, Injuries and exposurea to toxic sub-
stances througn efforta of the Federal agen-
cies, States, employers, employees and em-
ployee representatives;

(2) despite the progress described in para-
graph (1), work-related injuries, lllnesses
and fatalities continue to occur at rates that
ere unacceptable and that impose & substan-
{lal burden upon employers, employees and
the nation in wrms of iost production, wage
icss, medical expenses, compensation pay-
ments and disanijlity;

(3) employers and employees gre not suffi-
ciently involved in joint efforts to identify
and correct occupationel safety and health
hazards;

(4) empioyers and employees require
better tralning to identify safety and health
problems;

(5) Federel agency standard-setting has
nat kept pace with kncwiedge about safety
and health haztrds;

(€) enforcement of occupational safety
and health standards has not been adequate
to bring abour timely abatement of hazard-
ous corditions or 1o deter future violation of
occupatiulal hezlth and safety standards;

() miillons of American workers exposed
to serious occupationai safety and health
Lazards are exciuded from full coverage
under the Occupational Safety and Heaith
Act of 1970; and

{B) the lack cf accurate data and informa-
tinn en work related fatalities, injuries and
lilnesses has {impeded efforts to prevent
such fatalities, i:;uries and illnesses,

(b) PurPOsSE.—I! is the purpose of this Act
to—

(1) Increaze ‘b2 jcinl participation of em-
ployers and empluyzes in identifying and
correcting occuraiional safety and health
hazards, by requiring the establishment of
employer safety ard health programs, joint
employer-employee safety and health com-
mittees, =nd training and education pro-
Erams;

(2) improve and expedite the setting of oc-
cupational safety and heaith standards;

¢3) strengthen Federal and State agency
euforcement cf viclations of safety and
heaith standards:;

{4) assure that all employees are afforded
full covera~e and protection from safety
and health hazzards under the Occupational
Safrty and Heaith Act of 1970 or other Fed-
cral laws; end

(5) improve (rformation and dats on work
reiated Ininries {ilnesses and fatalities for
nurposes of ennancing occupational safety
«nd heaith.

SEC 8 REFERLNCES.

Fxeept as otherwise provided, whenever in
this Act an amendment or repeal is ex-
prassed In terms of &n amendment to. or
1repeal of, a section or o:zher provision, the
1 2{erence snall be considered to be made to
6. section or other provision of the Occupa-
t.cnal Safety and Health Act of 1970 (29
U.5.C, 651 et seq.).

"ITLE 1=SAFEYY AND HEALTH PROGRAMS
£2C. 10). SAFETY AND HEALTH PROGRAMS.

Vectlon 27 (28 U.8.C. 876} i3 amended to
ri:ad 25 follows:
=R 2T SAFETY AT HEALTH PROGRAMS.

A1) ESTABLISEMENT OF PROCRAR.~

1) In apvera.—Each employer shall, in
¢~cordance with this zecilon, estabiish and
carty out & safety and bezith program to
reduce or elimminate hazards and to prevent
friaries and {linesses 1o empioyees.

12} MODIPICATIONS YO SAFETY AND HEALTH
PRCGRAMS.—The Becretary may, pursuant to
regulations premulgated under subsection
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(eX1), modify the application of the require-
rients of this section to classes of employers
where the Becretary determines that, in
light of the nature of the risks faced by the
employees of such employem, such & modifi-
cation would not reduce the employees’
safety and health protection.

“(3) WORKSITES.—As used in this section
and section 24, the term ‘worksite’ means a
single physical location where business is
conduieted or where operutions are per-
formed by employees of an employer.

“(b) REQUIREMENTS.—A stfety and health
s rogram established and carried out under
subsection (a) shall be a written program
that shall include—

“(1) methods and procedures for identify-
ing, evaluating, and documenting safety and
kealth hazards;

“(2) methoda and procedures for correct-
ing the sefety and heaith hazards identified
under paragraph (1);

“{3) methods and procedures for investi-
gating work-relsted fatalities, injuries and
{iinesses;

*(4) methods and procedures for providing
occupational safety and health services, in-
cluding emergency response snd first aid

procedures;

*(5) methods and procedures for employee
participation In the implementation of the
safety and health program, including par-
ticipation through any safety and health
committee established under section 28;

“(8) methods and procedurea for respond-
ing to the recommendations of the safety
snd health committee, where applicable;

“{7) methods and procedures for providing
safety and health training and education to
employees and to members of any safety
and health committee established under
section 28; -

*(8) the designation of a representative of
the employer who has the qualifications
and responsibllity to identify safety and
health hazards and the authority to initiate
corrective action where appropriate;

“(9) in the case of & worksite whrere em-
ployees of two or more employers work. pro-
cedures for each employer to protect em-
pioyeea at the worksits from hazards under
the employer's control, including procedures
to provide information on safety and health
hazards to other employers and employees
at the worksite; and

“(10) such other provisions as the Secre-
tary requires to effectuate the purposes of
the Act.

“(c) REGULATIONS ON EMPLOYER SAFxTY
AMD lnnax.m PROGRAMS.~— _

“(1) GENERAL 8, —

“CA) Enm:ma later than 1
year after the effective date of this section,
the Secretary shall promulgate fIinal reguia-
tions concerning the establishment and im-
plementation of employer aafety and health

under this section,

“(B) TRAINING AND EDUCATICN.—Regula-
tions promulgated under subparsgraph (A)
shall inciude provisions for the training and
education of employees, and of safety snd
health committee members, as required
sn::ﬁr subsection (bX@). Buch regulations

*“({) provide for the training and education
of employees, including safety and health
committee members, in 2 manner that is
readily understandable by such employees,
concerning safety and health hazards, con-
trol measures, the employer’s safety and
heaith program, employee righta and appli-
czble laws and regulations;

"(il} provide for the training and educa-
tion of safety and health committee, con-
cerning methods and procedures for hazard
recognition and control, the conduct of
worksite safety and health inapections, the
rights of the safety and health committee,
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and concering other information necessary
to enable such members to cur-y out the re-
tivities of the committee under section 28: °

“(iii) require that training and education
be provided to employees at tlie time of cm-
ployment and to safety and health commit-
tee members at the time of seiection; and

“{iv) require that refresher training be
provided on at least an annuai basis and
that additional training be provided to em-
pioyees and to safety and health committee
members when there are chianges in condi-
tions or operations that may ¢xpose employ-
ecs to new or different safety or health haz-
ards or when there are changes in safety
and health regulations or sizndards under
this Act that apply to the employer.

‘2 No Loss or ray.—The time during
which employees are participating in train-
irg and education activities under this sud-
section shall be considored as hours worked
fur purposes of wages, benefius, and cther
terms and conditions of employment. Such
training and education shall be provided by
an employer at no cost to the empioyees of
the employer.”.

TITLE 1i—SAFETY AND HEALTH COMMIT-
TEES AND EMPLOYEE SAFETY AND
HEALTH REPRESENTATIVES

SEC. 201. SAFETY AND HEALTH COMM!ITTEES AND
EMPLOYEZ SAFETY AND HEALTH
REPRESENTATIVER

(a) In GENERAL.—Secticn 28 is amended to
read as follows:

“SEC. 28, SAFETY AND HEALTH COCMMITTEES AND
EMPLOYEE Sa#¥ETY AND HEALMH
REPRESENTATIVES.

‘“({a) REQUIREMENT.—Each emp!nyer of not
less than 11 employees shall provide for the
establishment of safety end heslth commit-
tees and the selection of emplceyee safely
and health representatives in accerdance
with this section.

‘(D) SAFETY AND® HRALTH COMMITTELR —

‘(1) In GENERAL —Each empnloyer eoverzd
by this section shell establish a safety and
health committee at each worksite ¢f the
employer, except that the Secretary muy,
by reguiation, modify the application of this
paragraph to—

*(A) an employer whose empiovees do not
primarily report to or work at a {ixed loca-
tion;

“(B) worksites at which less than eleven
employees of a covered emptuyer are ein-
ployed; ar

“(Q) worhsites whoere employees of more

than one eraployer are employed.
Ezch emriloyer required to estzblish s
safety and hezlth committee under this sec-
ticn shall, pursuant to regulations promul-
gated by the Secretary, enable such commit-
tee to exercise the righis descrided In this
section.

*(3) MEMBIRSEIF.—A comunitice estab-
lished under paragraph (1) sirail cansist of —

“{A} the employee safety an. nizlta ren.
resentatives elected or appointed under suk-
gention (¢2(2); and

‘¢B) a8 determinnsd appropnaie by the em-
ployer, employer representatives, the
number of which may not exceed the
number of employee representatives de-
scribed in subparagraph (A).

“(3) CHAIRPERSONS.—A committee estab-
lished under paragraph (!) uhail be Co
chaired by—

“(A) & representative selzcteut Ly the em
ployer; and

“(B) a representetive selected by tli: ein-
ployee members of such coemmittca.

“(4) RIGHTS.—A committee esiablished
under paragraph (1) shail have the right,
within reasonsble limits and in & reasonahle
mannper, to—

VVV 000007543




August 1, 1991

“(A) review any safety and health pro-
gram established under section 27 by the
employer:

‘“(B) review Incidents involving work-relat-
ed fatalities, injuries and ilinesses and com-
plaints regarding safety or health harards
by employees;

*“(C) review, upoh the request of the com-
mittee or upon the request of the employer
representatives or employee representatives
of the committee, the employer's work
injury and illness records, other than per-
sonally identifiable medical information,
and other reports or documents relating to
occupational safety and health;

“(D) conduct inspections of the worksite
at least once every 3 months and in re-
sponse to complaints regarding safety or
health hazards by employees or committee
members;

“{E) conduct interviews with employees in
conjunction with inspections of the work-

site; R

“(F) conduct meetings, at least once every
3 months, and maintain written minutes of
such meetingx;

“(G3) observe the measurement of employ-
ee exposure to toxic materials and harmful
physical agents;

“{H) establish procedures for exercising
the rights of the committee;

‘A1) make recommendations on behailf of
the committce, and In making such recom-
mendations, permit any member of such
committee to submit the separute views of
guch member, or on behalf of the employer
or employee representatives on such com-
mittee, ta the employer for improvements in
the employer's safety and health program
and for the correction of hazards to employ-
ee safety or health, except that such recom-
mendations shall be advisory only and the
employer shall retain full authority to
manage the worksite; and

“(J) sccompany the Becretary or the Sec-
retary’s representative during any physical
gnspecnon of the worksite under section

{a).

“(3) TIME POR COMMITIEE ACTIVITIES.~The
employer shall permit members of the com-
mittee established under paragraph (1) to
take such time from work as is reasonably
necessary to exercise the rights of the com-
mittee, without suffering any loss of pay or
benefitas for time spent on dutles of the com-
mittee.

“(6) RzGULATIONS.—Not later than 1 year
alter the effective date of this section, the
Secretary shall promulgate final regulations
fur the establishment and functioning of
safety and health committees under this
section, Such regulations shall include pro-
visions concerning.-

“(A) the establishment of such commit-
tees by an employer whose employees do
notiprima.ruy report to or work &t a fixed lo-
cation;

“(B) the establishment of such commit-
t=es with regurd to worksites at which leas
than 11 employees of a covered employer
ars employed;

"{C) the establishment of committees at
worksitea where employees of more than
one employer are employed: and

‘D) the employer's obligation to enable
the committee to function properly and ef-
fectively. Including the provision of facilities
snd materials necesxary for the committee
to conduct its activities, and the mainte-
nsnee of records and minutes developed by
the committee.

‘() EMPLOYEX SArsTY AND HEALTR REPRE-
SENTATIVES.—

Y1) In oeNzmalL —Safety and health com-
mittees established under this section shall
1clude—

“(A) one employee safety and health rep-
resentative where the average number of
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employes of the employer
during the year ending Jan-
uary 1 was more than 10, but less than 50;

“(B) two employee safety and health rep-
resentatives where the average number of
nonmanagerial employees of the employer
at the worksite during the year ending Jan-
uary 1 was more than 50, but less than 100:

*(C) an sdiditional employee safety and
heaith representative for each additional
100 such employees at the worksite. up to a
maximum of six employee safety and health
representatives, except as provided in pars-
graph (2XC); and

(D) where an employer's employees do
not primarily report to or work at @ fixed lo-
cation, at workzites at which less than 11
employees of a covered emplayer are em-
ployed, or st workzites where employees of

nonmanagerixl
at the worksite

resentatives as determined by the Secretary
by regulation.

‘42) BrzizcTiox.~Employes safety and
health representatives shall be selected by
and from among the empioyer's nonmana-
gerial employees, 88 follows

“(A) Where none of the employer's em-
ployees at a worksite are represented by an
excluzive bargsining representative, the em-
ployees shall elect employee safety and
health representatives in an election held in
conformity with procedures pursuant to reg-
ulations promulgated by the Secretary.

“(B) Where the employer's employees are
represented by a single exclusive bargaining
representative, the bargaining representa.
tive shall designate the employee safety and
health representatives.

“(C) Where the employer’s employees are
represented by more than one exclusive rep-
resentative or where some but not all of the

unit of rep-
resented employees (and any residual group
of unrepresented employees) shall have a
proportionate number of employce safety
snd health representatives based on the
number of employees in each bargaining
unit or group, except that each such unit or
group of 11 or more employees shali have at
least one representative. The selectlon proe.
ess shall be conducted in accordance with
the provisions of subparagraph (A) or (B) as
applicable.

‘(3) RzourLaTiOoNs.—Not later than 1 year
after the effective date of this section, the
Secretary shall promulgate regulations con-
cerning safety and health representatives.
Such regulations shall include provisions
w e
“(A) the number of ployee safety and
health representatives where an employer’s
empioyees do not primarily report to work
st a fixed location;

“(B) the number of employes safety and
health representatives with respect to work-
sites at which less than 11 employees of &
covered employer are employed:

“¢C) the number of employee safety and
health representatives at worksites where
employees of more than one employer are
employed; and

(D) the selection and election procedures
for employee safety and heslth representa-
tives, such election procedures to provide
for a fair eiection by secret ballot and pro-
tect employee’s equal rights to participate
in the election without being subject to pen-
alty. discipline, improper interference or re-

“(d) ApprrioNar Rigars.—The rights and
remedies provided to employees and em.
ployee safety and health representativea by
this section are in addition to, and not in
lieu of, any other rights and remedles pro-
vided by contract, by other provisions of
this Act or by other applicable law, and are
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not intended to alter or affect such rights

(b) ErrzcT Or AMEWDMENT.—The amend-
ment made by subsection (a) shall not be
construed to affect the amendments made
by section 28 of the Occupational Safety
and Health Act of 1970 as such section ex-
isted on the date of enactment of such Act.

TITLE IIl-COVERAGE
SEC. 341, EXTENSION OF COVERAGE TO PUBLIC EM.
PLOYEER

a) DrrirrIOoN OF EMFLOYER.—Section 3(5)

(39 UB.C 052(5)) is amended by striking
“but does not include” and inserting “in-
cluding”,

(b)) CoNronuIng AMENDMENTS. —

(1) Section 19 (29 UB.C, 668) is repealed.

(2) Bection 41(b) of title 39, United States
Code, is amended by striking paragraph (7)
and inperting the following new paragraph:

‘“T) the Occupational Safety and Health
Act of 1970 (29 U.B.C. 851 et seq.)”.

SEC. 302 APPLICATION OF ACT.

Bection 4b) (29 U.S.C. 6853(bX1) 1s
amended—

(1) in paragraph (1) to read as follows:

“(1) Where a Federal agency has promui-
gated and is enforcing standards or regula-
tions affecting the occupational safety or
health of some or all of the employees
within that agency’s regulatory jurisdiction,
and the Secretary of Labor determines that
a standard or regulation as promulgated and
the manner in which such standard or regu-
lation is being enforeed provides protection
to those employees that is at 1>ast as effec-
tive aa the protection provided to those em-
ployeea by the Secretary's enforcement of
this Act, the Secretary may publish a notice
in the Federal Register setting forth such
determination and the reasons therefore
and certifying that the Secretary has ceded
jurisdiction to that Federal agency with re.
spect to the specified hazards to which the
designated employees sre exposed. Such cer-
tification shall remain in effect uniess and
until rescinded by the Secretary.”;

{2) by redesignating paragraphs
through (4) as paragraph (5) through (7).
respectively; and

(3} by inserting after paragraph (1}, the
following new paragraphs:

“(2) The Secretary shall, by regulation, es-
tablish procedures by which any affected
persan may petition the Secretary to re-
scind a Tertification under paragraph (1}
Upon receipt of such a petition the Secre-
tary shall investigate the matter and shall,
within 90 days after receipt of thz petition.
publish a decision with respect to the peti-
tion in the Federal Register.

“¢3) Any person who may be adversely af-
fected by a decision of the Secratary certify-
ing that the Secretary has ceded jurisdic-
tion to another Federal agency pursuant to
paragraph (1), or by a decision of the Becre-
tary denying a petition to rescind such a
certification under paragraph (2}, may at
any time prior to the 60th day after such
decision is publizhied in the Federal Register
file a petition challenging such dectision
with the United States cowrt of ippesls for
the circuit wherein such person resides or
has hiz or her principal piace of business,
for judicial review of such decision. A copy
of the petition shall be forthwith transmii-
ted by the clerk of the court to the Secre-
tary. The Secretury’s decision shsll be set
aside if found to be arbitrary, capricious, an

.abuse of discretion, or otherwise not in ac-
cordance with law.

“(4) Nothing in this Act ahall apply tc
working counditions covered by the Mine
Bafety and Health Act of 1977 (30 UB.C.

801 et seq.).”.
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SEC. 390 APFLICATION OF OSHA TO DUE NUCLEAR
PACILITIES.

Paragraph (8) of section 4(b) (20 US.C.
65bX2)) (ss redesignated by section
302(2)) iz amended to read as follows;

“(8) Notwithstanding paragraph (1) or
any other provision of this law, this Act
shall apply with respect to employment per-
formed in the Federal nuclear facllities
under the control or jurisdiction of the De-
partment of Energy.”.

SEC. 394 EXTENSION OF EMPLOYER DUTIES TO
ALL EMPLOYEES WORKING AT A
PLACE OF EMPLOYMENY.

Paragraph (1) of section 8(a) (20 U.8.C.
§54(aX 1)) Is amended Lo read ax follows:

“(1) shall furnish employment and & piace
of employment which are free from recog-
nized harards that are causing or are likely
to cause desth or serious physical harm to
the employees of the employer or to other
employees at the place of employment.”.

TITLE IV-OCCUPATIONAL SAFETY AND

HEALTH STANDARDS
SEC. 431. TIMEFRAMES FOR SETTING STANDARDS.

(3) RECOMMENDATIONS AND PETITIONS POR
StaNDARDS.—Paragraph (2) of section S(b)
(29 U.S5.C. 6535(bX2)) is amended to read a8
follows:

*(2XA) If the Secretary recefves a recom-
mendation of an advisory committee, the
Secretary of Hezlth and Human Services or
the Administrator of the Environmental
Protection Agency or a petition from an in-
terested person that setx forth with reason-
able particularity the facts that the person
claima establish that an occupational safety
<r health standaré should be promulgated,
raodified or revoked, the Secretary shall,
rot later than § days after recetpt of such
rccommendation or petition, publish in the
Federal Register a response stating whether
the Secretary intends to publish a proposed
riule promulgating, modifying or revoking
such standard.

“(B) It the response of the Secretary
under subparagraph (A) states that the Sec-
retary does not intend to publish & proposed
rule, the Secretary shzll set forth the rea-
.ona for that decision. In all other cases. the
Secretary shall, not later than 12 months
after the receipt of a recommendation or pe-
tition under subparagraph (A), publish in
i1he Federal Register @ proposed rule pro-
mulgating, modifying or revoking the stand-
ard discussed in the petitlon or recommen-
dation.”.

(h) PROCZDURE FOR COMMENT AND FHEAR-
. —Paragraph (3) of zection 6(b) (29
¢J.8.C. 855(bX3)) is amended—

(1) by redesignating such paragraph ss
sabparagraph (B) of paragraph (3); and

(2) by Inserting before such subparagraph,
a5 50 redesignated, the following new sub-
paragraph:

"“(A) Where information developed by or
submitted to the Sccretary indicates that s
rule should be proposed promulgating,
modifying, or revoking an occupational
sufety or health standard, the Secretary
sthiall publish such a proposed rule Iz the
Pederal Register and ghall afford interested
persons a period of at lesst 30 days after
publication to submit written data or com-
ments.”,

(¢) TrE FRAME FOR IssUuiNg RULES.—Sec-
tion (bX4) (29 U.S.C. 055(bX4)) ia amended
by striking “sixty days” both places such ap-
oears and inserting 130 days".

(@) REVIEW OPF SECRETARY’S FAILURE OR Rx-
rusayL To lasue Rures.—Section § (29 U.8.C.

£4) is amended-.

(1) by adding at the end of subsection (I}
the following new sentence: “Judicial review

may ustve-
1y through a petition for review in the ap-
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propriate United States court of appeala,
scting under this subsection or under sub-
section (h).”; and

(3) by adding at the end thereof the fol-
lowing new subsection:

“(hX1) Any person who may be adversely
affected by a determination by the Secre-
tary undsr subsection (bX2) not to propcee
a rule promuigating, moditying, or revoking
a standard may at any time prior to the ex-
piraton of 80 days after such determination
is published in the Federal Register file @
petition seeking review of such determina-
tion with the United States court of appeals
for the circuit wherein such person resides
or has his or her principal place of business.
A copy of the petition shall be forthwith
t.nmnltw!hy the clerk of the court to the
Secretary. e Secretary’s determination
shnﬂbemmdclffoundtobeublm
capricious, an sbuse of diacretion, or other-
wise not in accordance with law.

“(2) Any person who may be adversely af-
fected by s Iaflure of the Secretary to take
&ny action required by this section within
the time period prescribed by this section
may at any time after such period of time
has elapsed file a petition for review stating
that such action has teen uniawfully with-
heid or unreasonably delsyed. Such petition
may be filed with the United States court of
appeals for the cireuit wherein such person
restdes or has his or her principal place of
business. A copy of the petition shall be
forthwith transmitted by the clerk of the
court to the SBecretary. The reviewing court
shall compel the Secretary to take any
action that ls found to have been unlawfully
withheld or unreasonably delayed. In decid-
ing whether to campel such actior. the court
shall conzider whether the Secretary’s fall-
ure to act is consistent with the time limits
set forth in thix section. The Secretary's
desire to confer with, or to receive approval
from any other Federal agency or Federal
executive official, shall not justify the with-
holding or delaying of action by the Secre-
tary, except where such consultation or so-
licitation of approval is required by Federal
law."”,

SEC. 442 RASIS FOR STANDARDS.

Paragraph (8) of section 3 (28 US.C.
652(8)) is ammended to read as follows:

“(8) The term ‘occupsatiional safety snd
health standard’ means & standard that ad-
dresses a significant risk to the safety or
health of employeea by i condi-
tions, or the adoption or use of one or more

practices, W operations, or
processes that ualeiy asgure, to
the extent feasible, safe and healthful em-
ployment and places of employment.”.

SEC, 48 mgnmc OF WORE RELATED ILLNESS-

Section &bX7) (38 UB.C. 655LMT)) is
amended by inserting after the third sen-
tence the following new sentence: “The
standard shall also prescribe requirements
for recording or reporting & work-related ill-
ness de aa a result of a medical ex-
amineation or test conducted under the
standard.”.

SEC. 484 PUBLIC DIBCLOSURE OF ALL COMMUNI-
CATIONS ON STANDARDS.

Section &(b) (29 U.8.C. 855(b)) 13 amended

by adding at the end thereof the following

new paragraph:

*(9) The Secretary shall place all written
comments and communications, and a sum-
mary of all verbal communications, with
parties outside the Department of Labor

ard under this section, in the publie
record.”.
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SEC. (04 AEVISION OF PERMISSIBLE EXPOSIRE
LIMITS.

Section 8 (29 U.5.C. 653) (as amended t

section 401(d)) is further amended by
adding at the end thereof the following new
subsection:
“(t) In addition to other health and safety
standards promulgated under subeection
(b), the Sscretary shalil, In cooperation with
the Secretary of Health and Human Eerv-
ices, modify and establish exposure limits
for toxic materials and harmful physical
agents on & regular basis, in accordance
with the requirements of subsection (bX5),
in the following manner:

“(1) The Secretary of Eealth and Humsn
Services, acting through the National Insti-
tute for Occupational Safety and Health,
shall reguiarly evaluate svallable scientific
evidence, data and information to determine
it exposure limits for toxic materials and
harmful physical sgents promtulgated under
subsections (a) and (b) should be modified
or established to protect exposed employees
against material lmpairment of health or
functional capacity. Such evaluations shall
include a review of the scientific litersture,
standards of private and professional orsa-
nizations, nationat consensus standards
standards adopted by other countries, and
recommendations of State and Fegeral
agencies.

“(2) Not less than once every 3 yenrs thi-
Secretary of Health and Hyran Services,
acting through the Natiornal Institute Ior
Occupational Safety and Hexlth, shait de-
velop and transmit to the Swcretary recom
mendations identifying toxic meterials and
harmful physical ggents. il any, for whi.i:
exposure limits shcould be modified or estals-
lished to protect emnioyees {roms ualelia
impsirment f health or functionsl capac.
ity. For each such raaterial or agent, fhe
recommendation sinall include a suygreiuen
permiasible expcsure limit, tiie basis for the
suggested exposure Lmit and, where =va,l
able, infermaiion on feasible cuntroi i

ures.

“(3) Not later than 30 days after the re
ceipt of such recommendations, ihe Sece-
tary shall publich such recomnsadaticns cn
exposure limits in the Federal Register a«d
provide a period of 30 days 1ar public com.
ment. The Secretary siall evalua:c th= rec
ommendations and public comcienta ar.
not later than 8 montha after the receipt of
such recommendations, shall ;«~iish a »
posed rule to maintain, modify or tsta%hsh
exposure limits for each toxic matesial aiid
harmful physical agent as to wh.ci: the S
retary of Health and Human Services h.u'
recommended that exposure ..:njta bo v
fled or establlshed. If a presased ‘-\\
iimit i3 net the same as the sxpustie it
sungested by the Seerctary of Heastla annd
Human Services, the Secretary <4l caplain
why the suggesied lmit i3 ool Leing £.u

osed.

p

“(4) Not later than 1 year gf:2r the punii-
cation of the proposed exposurs limits, tne
Secretary shall isgsue a finai siencard and
such standard shzall be subject 1w the re.
quirements of subaection (bX5). If & iinal
exposure limit is not {lie same &s the expo-
sure limit suggested by the Secretairy of
Health and Humaon Services, Lhe SacictRry
shell explain the resscns that the suggesied
exposure limit {8 not being adopted.

“(5} In addition to the periodic roview of
permissible exposure lirnits required by this
subsection, the Secyretary shall also estab-
lish or modily exposure limits Ior tuxic ma-
terials and harmiul physical agents when-
ever such sction is warranted, pursuant to
subsections (bX8) and (g).”.
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ation and the ffaraber of enforcement per-
sonnel required for such Luspections.

“(3) Inspections conducted under this sub-
section shall be in addition to other inspec-
tions eonducted under this Act.

“{4) The Secreiary shall annually submit
a report to the Congress on the special em-
phasis inspection program Bs part of the
Secretary's sannual report required under
section 26 which shall include the informa-
tion on inspectlons described in paragraph
(2) that were carried out in the preceding
and current year.”.

SEC. 585, INVESTIGATIONS OF FATALITIRS AND SE.
RIOUS INCIDENTS.

Secticn 8 (20 U.S.C. 657) (aa amended by
secticn i04) is further amended hy adding
at the end therec! the following new subsec-
tion:

“(iIX1) The Secretary shall investigate any
wark-relared fatality or serious incident.

“(2) 1 = fatality or serious incident ooccurs
in 8 piace of employment covered by this
Act, the embployer shall nolfy the Secretary
of the fatality cr sertous incident and shall
take appropriate mensures to preveat the
destruction or iiteration of any evidence
that would assist in investigating the fatali.
ty or scrions ir.c:dent,

“(3) As useq in this subsection, the term
‘serfous incident’ means an ipncident that re-
sults in the hospitaiization of two or more
cmployeea.”.

SEC. 506 ARATEMENT OF SERIQUS HAZARDS
CURING FMPLOYER CONTESTS.

(a) Citamrons.—Scetion ™a) (29 US.C,
858(n)) Is a:nended by inserting after the
third sentence the following new s<ntence:
“1f the Secretary or an authorized repre-
sentative of the Secretary believes that an
alleged viclaticn i3 sericus and presents
such a substantial risk to the safety or
hesith of employees that the initiation of
review proceedings shcould not suspend the
running ¢f the pericd for the correction of
the violation. the citation shall 80 state.”.

(b) CITATION3 AND ENFORCEMENT.—Section
10 (29 U.S.C. €29} is arpendod—

(1) in subsection (M), by striking out
‘“Cwhich pericd shall nout begin to run untl
the entry cf a {in2l crder Ly the Cummis-
sion in the case of any review proceedings
under this section initiated by the employer
in good faith and not soleiy for delay or
avoidance of penalties)”; and

(2) by adding st the end thereof tha fol-
lowing new subscction:

“{dX1) Excent as previded in paragraphs
(2) and (3), tha re-icd permitted for the cor-
rection of 2 wvintaitlon shall begin to run
from the date of the receint of the citation,

“(3) If the employsr (initiates timely
review proceedings under ihis section in
which the employer contests matters other
than the proposed asscasment of penaity or
characterization of the violation and the
proceediags are initiated by tlie employer in
good faith and not sciciy for deiay, the
period permitted for the correction of a vio-
lation sia!l, except ks provided In para-
graph (3}, nct Segin o run until the entry
of a tinal order by the Commission,

“(3) If the citaijon states that the viola-
tlon = serious and presents such & substan-
tia) risk to the safety or liealth of employ-
ees that the Initistion of review proceedings
ghall not suspend the runnirg of the period
for correction of the violatlon and if, simul-
taneous with !nitiating timely review pro-
ceedings under the citation, the empicver
files a statement asserting that the period
for correction of the violaticn should be sus-
pended during such proceedings, the Com-
mission shall expedite the consideration and
decision of the employer’s review proceed-
ing. In its decision resolving that proceed-
ing, the Commussion may modify the cita-
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tion's provision that the period for the cor-
rection of the violation shall run from the
date of the receipt of the citation, if the
Commission determines, based on a conaid-
eration of the nature of the violation, that
the nature and degree of risk posed to em-
ployees by the employer's refusal to under-
take prompt correction of the violation, and
the extent of any liteparable injury the em-
ployer would incur by undertaking correc.
tlon of the violation during the pendency of
proceedings,

(c) PrwaiTiEs.—Section 17(d) (29 USs.C.
€86¢d)) 1s amended by striking out “(which
period aball not begin to run until the date
of the final order of the Commission n the
case of any review proceeding under section
10 initiated by the employer in good faith
and not solely for delay or avoidance of pen-
alties)™, -~

(d) VERIFICATION OF ABATEMENT.--Section
10 (as amended by subsection ik7) is further
amended by adding at the end thereof the
following new subsection:

*(eX1) Each employer to whom a citation
for a serioua, willful or repeated violation
has becn issued under section 9 shall verify
the abatement of such viciation in writing
to the Becretary not later than 30 days after
the pericd for the correciion of the vioia-
tion has expired, with appropriate documen-
tery evidence. Each such empioyer shall
prominently post, ai or near each place that
a violation referred W0 in the citation oc-
cwTed, a notice that the violation has been
abated, and shall make available to employ-
ees and employee representatives for napec-
tion a copy of the verification of abatement
provided to the Secreiary pursuant to this
subsection.

“({2) Not later than 1 yesr after the effec-
tive date of thiz subzection, the Soccretary
shill promuigate finsl regulations regarding
the requiremenis of this subsection, inciud-
ing provisions concerning—

“(A) the documentary evidence required
to verify abatement of a violation: and

'(B) the posting of notice of abatement of
a violation.".

SEC. 697. RIGHT TO CONTEST CITATIONS AND PEN-
ALTIEN,

The first senwence of section 16(c) (29
U.S.C. 858%(c)) is amenced by inserting after
“files & potice with the Secretary” the fol-
lewing; * that the citation faiis
properly to designate the provisions of the
Act, standard, rule, regulation or order that
have been violated. or that the citation fails
properiy to desigrate the wiolation as seri-
ous, willful or re 0, or that the pro-
posed penalty is nut adequate, or’'.

SEC, 508, RIGHT OF EXPLOYEE REFRESENTATIVES
'1136 ;AEI'!CIPA’I’S IN OTHER PROCERD-

The lest sentence of section 1G(c) (29
UB.C. 859(e)) is amended by inserting after
“participate aa parties to hearings’” the fol-
lowing: “or other proceedings conducted™.
SEC. 505. OBIECTIONS TO MODIFICATION OF CITA-

TIONS.

Section 10 (29 U.S.C, 659) (as amended by
section 506) is further amended by adding at
the end thereof the following new subaec-
tion:

“(fX1) If the Secretary intends to with-
draw or to modify a citation as a resuit of
any agrsement with the cited employer, the
ruies of procedure preacribed by the Com-
raiasion shall provide for prompt notice to
affected employees or representatives of af-
fected employees, and that such notice in-
ciude the terms of the proposed sgreement.

“(2) Not later than 15 working deys after
the receipt of the notice provided in sccord-
ance with paragraph (1), any employee or
representative of employees, regardiess of
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whether such employee or representative
has previousiy elected to participate in the
proceedinga, ahall have the right to file @
notice with the Secretary alleging that the
proposed sgreement fails to effectuate the
purposes of this Act, and stating the re-
spects in which it fails to do 0.

“(3) Upon receipt of a notice filed undey
paragraph (2), the Secretary shall mmida
the matter, and {f the Secretary determ
to proceed with the proposed azreement
shall respond with particulirity to the
statements presented in that notice.

“(4) Not later than 18 working days fol-
lowing the Secretary's response provided
pursuant to paragraph (3), the employee or
representative of employess shall upon
1fling a petition for service with the Com-
mission have the right to a hearing as to
whether adoption of the proposed agree-
ment would effectuate the purposes of the
Act, including a determination as to wheth-
er the proposed agreement would sdequate-
1y abate the alleged vioiations.

“¢$) If the Commizssion determines that a
proposed agreement falls to cffectuate the
purposes of the Act, the proposed agree-
ment shall not be entered as an order of the
Commission, nor shall the citation be with-
drawn or modifled in accordance with the
proposed agreement.”’.

BEC, 816 IMMINZNT DANGER INSPECTIONS.

(a) CoRrxcTION OF CONDITIONS.—Se¢cticn
13 (29 U.S.C. £82) iz amended—

{1) by striking out subsecticn (¢)

(2) by redesignating subsections (a) and
(n.:jd &8 subsections (b) and (¢), reapectively:

(3) by inserting before subeection (b)), as so
redesignated, the following new subseciion:

*“(aX1) If suy representative of the Secre-

tary determines, on the Lsals cf aa inapec-
tion or investigation under this section, that
& condition or practice in & place of empioy-
ment is such that an immunent danger o
safety or healih exigts that couid resson-
ably be expected to cause deathh Or serious
physical harm or permaneni uapairment of
the heaith or functional capacity of employ-
ees if not corrected immediately, the repre-
sentative of the Secretarv zhatil s infern
the employer and affected eraployees ond
shall request that the condition or practice
be co; immediately or Lhat employees
be immediately removed frgmn exposure to
such danger.
“(2) If the empiloyer refuses 0 compiy
with a request under paragraoin (1), the rep-
resentative of the Secretary snsll consuit by
telephone or sgimilarly direct mediun of
communication with the Secretary or (he
Secretary’s designee to detsrmine whether
notice should be posted i Lhie Wworkpiate
pursuant to paragraph (35

“(3) If the Secretery or the Secreiary’s
designee 30 authorices, the reqi-=gentative of
the Secretary shall immenalely cause
notice 10 be posted in the workpince identi-
fying the equipment, process or praitice
that is the source of the iniminent danger.
Such notice shall take the form of a tag or
other device that will be seen by empsCye=s
who might otherwize be exposed 16 Lhie dun-
geroua eguipment, process or prastice. The
notice ghall be removed onty vy the Secre-
tary or & representative of Lhe Sacrelary.

“{4) The fact that such zntice has been
posted shall be noted in acy citation icsuca
pursuant to section 8§ wilhi respect to the
hazard invoived,

*“(8) No person shsall discharge or in any
manner discriminate agains. sny empioyéc
becsuse such employee has refused to per-
form a duty that would expose Lthe employ:
ee to the condition or a praciice that has
been identified as the source of imminent
danger by & notice posted pursuani to para-
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SEC. 8. MONTTORING AND MEDICAL

EXPOSURE

SURVEILLANCE,

Sectlon 6 (43 U.8.C. 655) (as amended by
sections 401(d) and 408) is further amended
by adding at the end thereof the following
new subsection:

“(3%1) Not later than 2 years after the ef-
fective date of this subsection, the SBecretary
shall promuigate final standards on expo-
sure monitoring and medical surveillance
programs in accordance with subeection
(by—

"(2) The standards on exposurs monitor-
ing promulgated under paragraph (1) shall
inctude the following:

“(A) Requirements for a formal exposure
asseasment in & case where workers may be
exposed to toxic materials or harmful physi-
cal agents that are subject to standsrda
lssued under this section, including toxic
matertals or harmful physical agents cov-
-ered under section 1910.1200 of title 29,
Code of Federal Reguiations.

*(8) Requirements for reguiar monitorln(
and measurement of toxic materials
harmful physical agents for which an expo-
sure limit has been established by the Secre-
tary or adopted by the employer, where
such monitoring and measurements will
assist in protecting the health and safety of
workers exposed to such toxic materials or
harmiul physical agents.

“¢C) Requirements for a written compll-
ance plan for reducing exposures where ex-
posures are determined to exceed limits es-
tablished by the Secretary or adopted by
the employer.

D) Requirements for employees to be
notified {n writing of exposures above expo-
sure limits established by the Secretary or
adopted by the employer and the steps the
employer i8 taking to reduce exposures.

“(E) Requirements for the maintenance of
and mccess to exposure records according to
the provisions ci section 1910.20 of title 29,
Code of Federal Regulations.

‘“‘Fy Requirements for any safety and
health commitice vstablished under section
28 to review the exposure assessment and
exposure monitoring program, {0 observe
exposure monitoring, to receive and have
recess to copies of assessment and monitor-
ing results, to review written compliance
plans, and to make recommendations with
respect to such programs and plans.

*{3) The standards on medical surveil-
iance programs promulgated under para-
graph (1) shall include the following:

“rA) Requirements for an evaiuation of
employee exposure pssessments and expo-
sure monitoring to identify which employ-
ees may be at risk of material impairment of
health or functional capacity due to expo-
sure to Loxic materials or narmful physical
agents.

“(B) Requirements for periodic medical
examinationa for empioyees identified to be
at risk of material impairment of health or
functionsl capecity due to exposure to toxic
materials or harmful physical agents where
such examinations are sppropriate to identi-
fy or 10 prevent material impairment to
health or functional capacity.

“(C) Requirements for the eveluation of
the results of medical examinations to de-
termine If an employee or a group of em-
plovees are exhibiting indications of present
or potential materiai impajrment of heallth
or funclional capacity due to exposure tao
toxie substances or harmsul physical agents.

(D) Requirements for the notification of
employees of the results of medical exami-
nations {n a manner that is understood by
the employees.

*{E) Provisions setting forth the qualifica-
tions for health care providers who may
econduct medical examinations mandated by
this section. Where feasible, the Secretary
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in cooperation with the Becretary of Henlth

against employees based on the results of
medical examinations and, as appropriate,
provisions to provide for the protection of
the wages, benefits, and other rele-

thelr jobs due to the resuit of medical ex-
aminations conducted under this section.

accarding to
1910.20 of title 29, Code of Pederal
tiona.

‘“‘I) Requirements for the safety and
health committee established under section
28 to review the employer's medical surveil-
lance program and to make recommenda-
tions with respect thereto. ".

SEC. 497. BTANDARD ON ERGONOMIC HAZARDS.

Section § (42 U.B.C. 6558) (as amended by
sectiona 401(d), 405 and 406) is further
amended by adding at the end thereof the
following new subsection:

*(XX1) Not later than 1 year after the ef-
fective date of this subsection. the Secretary
shell issue a fingl standard on ergonomic
hazards to protect employees from work-re-
lated musculoskeletal disorders in accorg-
ance with subsection (b)5).

'(2) The final standard issued under para-
graph (1) shall inciude the following:

“(A) A requirement for an ergonomics
program for employees who are exposed to
ergonomic harards, that shall include provi-
sions for hazard identification, control
measures, medical management, training
and education, and employee participaiion.

“(B) Requirements for an evaiuation of
Job processes, work station design. rate of
work, and work methods to identify ergono-
mic risk factors that cause or are lkely to
cause muscuioskeletal disorders.

‘{C) Requirements for control measures
to reduce siressors and muaculoskeletal dis-
orders inciuding engineering controls. new
equipment or work organization controls.

‘(D) Requirements for an effective medi-
cal management program for musculoskele-
tal disorders including requirements for
qualified health care prpviders, health sur-
veillance, appropyiste diagnosis, treatment.
and followup. .

“(E) Requirements for recording muscu-
loskeletal disorders as an {liness as defined
under sectlon 8(cX2) and reporting such ill-
nesses Lo the Secretary.

“(F) Requirementa for the training and
education of employees exposed to ergono-
mic hazards on ergonomic risk factors, con-
trol measures and the employer's medical
management program.

“{@) Requirements for employee partici-
pation in the establishment and implemen-
tation of tne employer’s ergonomic program
through any safety and health committee
established under section 28.".

SEC. 408. TIMETABLE FOR SPECIFIC STANDARDS.

Section 6 (42 U.B.C. 6585) (az amended by
sections 401(d), 405. 406 and 407) is further
amended by adding at the end thereof the
following new subsection:

“(1) The Secretary shall issue the follow-
ing safety and hesalth standards under sub-
section (b):

“(1) Not later than November 30, 1891, the
Secretary zhall issue s final standard con.
cerning bloodborne pathogens.
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“(2) Not later than December 31, 1991, the
Secretary shall lssue final standards con-
cerning:

‘(G) motor vehicle inspection, mainte-
nance and safety.
“(2) Not later than June 30, 18932, the Bec-
shall iasne {inal standards on:
“(A) cadmium;
“(B) confined space entry:
*(C) asbestos (remand);

*“(E) meathylene chioride.
*(3) Not iater than December 31, 1992, the
Becretary shall issue tinal on:

‘4B) 1,3-butadiene;

“{C) scaftolds;

“(D) fall protection: and

“(E) glycol ethera.

““(4) Not later than December 31, 1993, the
standards on:

“(B) safety and heaith regulations for
longshoring.

*(5) Nothing in this subsection shail b
construed as limiting the Becretary from is
suing additional safety and heaith stand
ards under subsection (b)."”.

TITLE V—ENFORCEMENT
SEC. 591. NO LOSS OF EMPLOYEE PAY FOR INSPFA(-
TIONR

Section 8(e) (28 U.S.C. 857¢e)) is amended
by inserting after the first sentence the v
lowing new sentence: *“Time spent by an ey
ployee on any such inspection shall b:
deemed to be hours worked for purposes of
wages, benefits, and other terms and condi-
tions of employment.”.

SEC 3. COMPLAINTS.

Sectlon (BX1)X1) (29 U.S.C. BSTUM1IN
amended—

(1) in the flrst sentence, by inserting the
Act or” alfter “violation of " and

{2) by inserting after the third sen:enc.
the following new sentence: “If the Secre
tary, upon notification from any other
source determines that there are reasonatic
grounds to believe that an imminent danger
<{as described in section 13({a)) or serivu= vio
lation (as described in sectlon 17¢k)) exists
in a place of employment, the Secretarw
shall also make s special tnspection in ac-
cordance with this section.”.

SEC. 303. TIMEFRAME FOR SESPONSE

The last sentence of section 8/fX}i: 29
U.S.C. 657(IX1)) is amended by insertins
before the period the following: “not Ixr. -
than 30 days after the receipt of the reques:
for inspection’.

SEC. 504. MANDATORY SPECIAL EMPHASIS

Section 8 (28 US.C. 657) i3 amended &
adding at the end thereof the following =&
subsection:

“thX1) The Secretary shall establish a:..:
carry out a specizl emphasis insrection pro
gram for conducting inspections of lndus-
tries or cperations where existing hazards
newly recognized or new hazards introducet
into worksites warrant & more .guens:ive
than normal inspection program.

*{2) The Secretary shall annually des:
nate the industries and operations for ti
special emphasis inspection program Ana
{dentify the number of special emphasis in-
spections that the Secretary plans to con-
duct in each designated industry and oper-
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gtaph (3). The right to refuse Lo perform
such A duty shall be in addition to any other
right to refuse to perform hazardous work
that is afforded to employees by thiz Act, by
standards or regulations issued pursuant to
this Act, by contract, or by other applicable
taw.",

(4) in subsection (b), as 30 redesignated. by
striking cut the first sentence and inserting
in lieu thereof the following new sentence:
“The United States district courts shall
have jurisdiction, upon petition of the Sec-
relary, o restrain any conditions or prac-
tices in any place of employment which
pose an imminent danger as dexribed in
subsection (a).”.

(b) PxmaLTizs.—Subsection (¢) of section
17 (28 U.B.C. 668) is amended—

(1) by inserting “(1)” after the subsection
designation; and

(2) by adding at the end thereof the fol-
lowing new paragraph:

“(2) In the eévent that an employer does
not immediately correct the hazard refer-
enced In a notice poated under section 13(a)
or remove ail employees from exposure
thereto, the employer shail be assessed a
civil penalty of not less than $10,000 and
not more than $50,000 for each day during
which an empioyee continuea Lo be exposed
to the hszard. This parsgraph shall not
apply If the Commission determines that
Lthe condition or practice was not of such a
nature as to be covered by section 13(a).”.
SEC. 511. CITATIONS AND PENALTIES FOR VIOLA-

TIONS OF SECTION $7 AND SECTION 28.

(a) CrraTtoma.~Section %a) (29 USC.
£58(a)) s amended by inserting *, 27 or 28"
after “section 5".

(b) PeearTiEs.—Section 17 (29 U.S.C. 666)
s amended—

(1} {n subsection (&), by inserting , 27 or
238" after “section §°";

{2) in gubeection (b), by inserting . 27 or
28" after “pection 8'; and

(3) In subsection (¢), by inserting “, 27 or
28" after "section 5™,

SEC. 511, OIKA CRIMINAL PENALTIES,

(&} in CepeRaL.—Section 17
655) is amended—

(1) ln subsection (&)—

{A) by striking “fine of not more than
$10,000" and inserting “fine in accordance
-with section 3571 of title 18, United Sutu
'ode,™;

(B8 by striking ““six months' and inserting

10 years™;

(C) by striking “fine of not more than
+20,000" and inserting “fine in accordance
with szection 3571 of title 18, United States
Code,"”; and

(D) by striking “one year" and inserting
20 7ears™;

{2) (n subsection (f), by striking “‘fine of
not more than $1.000 or by Imprisonment
{for not mare than gix months,” and insert-
ing “fine in sccordance with section 3571 of
title 18, United States Code, or by {mprison-
ment for not more than 2 years,'”;

(37 In subsection {g), by siriking “fine of
not more than $10,000, or by Imprisonment.
for not more than aix months.” and insert-
ing “fine in accordance with section 3571 of
title 18, United States Code, or by imprison-
ment for not more than 1 year,”;

(4) by redesignsting subsections (h)
through (1) as subsectiona (i) through (m),
respectively;

{5) by inserting after subsection (g) the
following new subsection:

“th) Any employer who willfully violates
any standerd, rule, or order promulgated
pursuant to section 8, or any regulation pre-
scrited pursuant to this Act, and that vioia-
tion causes sertous bodlly injury to any em-
ployee but does not cause death to any em-
ployee. shall, upon conviction. be punished

(29 US.C.
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by a fine In nccordance with section 3571 of
title 18, United States Code, or by imprison-
ment for not more than 5 years, or by both,
except that if the conviction ts for a viola-
tion committed after a first conviction of
mchpemn.mnhhmtshmueby.ime
in accordsnece with section 3571 of title 18,
United States Code, or by imprisonment for
not more than 10 years, or by both,”; and

(8) by adding at the end the following new
subsection:

*(n) If a penaity or fine Ls imposed on a di-
rector, officer, or agent of an employer
under subsection (e), {f), (g), or (h), such
penalty or fine shail not be paid out of the
azsets of the employer on behaif of that m-
dividual.”.

(b) DxrinTTION.—Section 3 (29 US.C. 652)
{s smended by adding at the end thereof the
following hew parsgraph:

‘“(15) The term ‘serious beodily injury'
means bodily Injury that involves—

“(A) & substantial risk of death;

“(B) protracted unconsciousness:

‘{C) protracted and obvious physical dis-
flgurement; or

“(D) protracted loss or impairment of the
function of s bodily member, crgan, or
mental faculty.”.

(¢) JomzSprCTION FOR PROSECUTION UNDER
Stat® AND LocAL Crmawar Laws.—Section
17 (29 U.8.C. 866) (as amended by subsec-
tion (a)) ia further amended by adding at
the end thereof the following new subsec-
tion:

*(0) Nothing in this Act azhall preclude
State and local law enforcement agencies
from conducting criminal prosecutions (n
sccordance with the lawa of such State or
locality.".

TITLE VI—PROTECTION OF EMPLOYEES

FROM DISCRIMINATION
SEC. $41. ANTIDISCRIMINATION PROVISIONS.
edsectlon 11(c) (29 U.8.C. 860(c})) is amend-

(1) in paragraph (1), by adding before the
perfod the following: “, including reporting
any injury, llinesa or unsate condition to the
employer, ngent of the employer, the safety
and health committee or employee safety
and heaith representative’;

(2) by striking out paragraphs (2) and (3),
and inserting the following new paragraphs:

(2} No person shall discharge or in any
manner discriminate against an empioyee
for refusing to perform the employee’s
duties because of the employee’s reasonable
apprehension that performing such duties
would result In serious injury to the employ-
ee or other employes e circumnstances
causing the employees apprehension of se-
rious injury must be of such a nature that a
reasonable person, under the circumstances
then confronting the employee would con-
clude that there iz a bona fide danger of an
injury or serious impatrment of health re.
sulting from the circumstances. In order to
aqualify for protection, the employee must
have sought from hizs empioyer. and have
been unsble to obtain, corrections of the cir-
eumstances causing the refusal o perform
the empioyee's dutles.

“(3) Any employee who believes that such
employee has been discharged, diseiplined,
or otherwise discriminated zgainst by any
person in violation of this subsection may,
within 180 days after such alleged violation
oceurs, fite (or have filed by any person on
the employee’s behalf) a complaint with the
Secretary alleging such discharge, disci-
pline, or discrimination. Upon receipt of
such s complaint, the Secretary shall notity
the person named in the complaint of the
filing of the complaint.

“(4XA) Not later than 60 days after the
reeeipt of & complaint filed under paragraph
(3), the Secretary shall conduct an investi-
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gation and determine whether there iz rea-
sonable cause to believe that the complaint
has merit and shall notify the compiainant
and the person slleged to have committed &
violation of this section of such findings.
Where the Secretary has concluded thst
there is reasonadle cause to believe that a
violation has occurred, the Secretary shall
accompany such findings with a preliminary
order providing the relief prescribed by this
subsectionx. Thereafter, either the person al-
leged to have committed the violation or the
complsinant may, within 30 days, file objec-
tionz to the findings or preliminary order,
or both. and request a hearing on the
record, except that the filing of such objec.
tions shall not operate to stay any reinstate-
ment rémedy contained in the preliminary
order. Such hearings ahall be expeditiously
conducted. Where a hearing is not timely
requesied, the preliminary order shall be
deemed a final order which is not subject to
judictal review. Gpon the conclusion of such
hearing, the Secretary shall issue a final
otder within 120 days. In the interim, such
proceedings may be terminated at any time
on the basis of an agreenent entered into by
the Becretary. the compisinant, and the
person alleged to have committed the viola-
tion.

“(8) If, in response to s complalnt filed
under paragraph (1) or (2), the Secretary
determines that a violation of this subsec-
tion has occurred, the Secreiary shall
order-

“({} the person who committed such viola-
tion to take action to correct the violation;

“(l{) such person t0 reinstate the com- °
plainant to the complainant’'s former posi.
tion together with the compensation (in-
cluding backpay), terms, conditions. and
privileges of the complainant’s employment;
and

*“({i{} compensatory damages.

If such an order is issued, the Secretary, at
the request of the complamant. may assess
agrinst the person agains: whom the order
is issued a sum equal to the aggregate
amount of ail costs and expenses (including
attorney’s fees) reasonably incurred as de-
termined by the Secretary of Labor, by the
complainant for, or in connection with, thu
bringing of the complaint upon which the
order was lssued.

“5IAY Any person adversely alfected or
aggrieved by an order issued after & hearing
under parsgraph (AXB) may obtain review
of the order in the United States Court of
Appeals for the circuit in which the viola.
tion, with respect to which the order was
issued, aliegediy occurred, or the circuit in
which such person resided on the date of
such violation. The petition for review must
be tiled within 80 days from the issuance of
the order of the Secretary. Such review
shall be ip accordance with the provisions of
chapter T, of title §, United States Code, and
shall be heard and decided expeditiously.

'(B) Whenever & person has falled to
comply with an order isyued under para-
graph (4XB), the Secretary shall file a civil
nction in the United States district court for
the district in which the violation was found
to occur in order to enforce such order. In
actions brough! under this subsection, the
district court shall have jurisdiction to
grant sll appropriste relief. Including in-
junctive relief, reinstatement. back pay and
compensaiory damages.

‘(8) The legal burdens of proof that pre-
vail under section 122i(e) of title . United
States Code. shall govern adjudication of
protected activities under this subsection.”.
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TITLE VII—OSHA AND NIOSH TRAINING
AND EDUCATION
SEC 791. 08HA AND NIOSH TRAINING ACTIVITIES.

(a) Exransiow.—8ection 21 (290 U.B.C. 870)
Is amended—

(1) in subsection (8) by inserting after
“‘qualified personnel to carry out the pur-
pose of thiz Act,” the following: *, including
education programs for employees and
members of safety and health committees,
23 appropriate,”: and

(2) by adding at the end thereof the fol-
lowing new subsection:

*“{(d) The Secretary shall develop, directly
or by grants or contracts, (raining materials,
model curricula and programs to assist em-
ployers in providing the training and educa-
tion required by section 27 and in complying
with the standards issued under section 6.”.

TITLE VHI—-RECORDKEEPING AND
REPORTING
SEC. m DATA COLLECTED BY SECRETARY.

Section 24(a) (20 U.B.C. 673) {s amended—

(1) by inserting “(1)” after the subsection
designation; and

(2} by adding at the end thereof the fol-
lowing new paragraphs:

*“(2) For the purpose of setting safety and
health srandards, targeting inspections to
{ndividual establishments, evaluating stand-
ard setting and enforcement programs, and
for other purposes, the Secretary shall col-
lect information and conduct anzlyses that
1dent1!y—

“{A) Industries, employers, processes, op-
erations, and cecupations that have a high
rate of injury or illness;

*(B) factors that cause or contribute to in-
Juries and illnesses; and

*“(C) workers” compensation costs associat-
ed with the injuries and Hiinesses,

*“(3) The Secretary shall {ssue regulations
that require each empioyer covered by this
Act to report to the Becretary each work-re-
lated death of an employee of the employer
immediately upon knowledge of the employ-
er, and (o report each serious incident that
resuits in the hospitalization of two or more
employees of the employer within 24 hours
of the incident.

“(4) Data collected under this subsection
shall be publicly available in & form suitable
{or further statistical analysis.”.

SEC. 02, EMPLOYEE REPORTED ILLNESSES.

Section 8{ex2) (29 U.S.C. 85T(eX2)) is
amended—

(1) by striking “dcaths, injuries and il)-
nea" and inserting “‘deaths and injuries”;
and

(2) by inserting before the period at the
ead the following: *, and work related ill-
nesses and suspected work related illnesses
(including a work related illness reported by
an employee or an employee’s physician),
unless the employer makes a reasonable de-
termination that the iliness is not work re-
lated™”.

SEC. M3, EMPLOYEE ACCESS.

Sectlon B(cN2) (28 USB.C. 65T(cX2) s
amended by adding &t the end the foliowing
rew sentence: ““The records and reports re-
quired under this section ehall be made
avallable to the Sacretary, the Secretary of
Health and Human Services, to employeea
and to employee repreaentatives.”.

TITLE IX—=NIOSH
8EC. 301. HAZARD RVALUATION REPORTS.

Section 20{ax8) (29 U.B.C. 669(aXe)) is
amended—

(1) in the second sentence. by inserting
“and whether any hazardous condition or
harmful physical agent found in the pilace
of employment poses a risk to exposed em-
ployees” after “as used or found”; and

{2) by inzerting after the second sentence,
Lhe following new sentence: “'If & determina-
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tion is not made within @ months of the re-
ceipt of a request, the Secretary shall pro-
vide the employer and affected employees
with an interim report on the knowm or sus-
pected hazards and recommendations for
control and an estimate of the time that a
final determination will be made.”.

8EC. 902. BAFETY RESEARCH AND EVALUATIONS.

Section 2(a) (20 U.B.C. 8695(a)) is amend-
ed by adding at the end thereof the follow-
ing new paragraph:

*(8) The Secretary of Health and Human
Services shall identify major factors con-
tributing to occupational injuries and fatali-
ties through accident lnvuuuuom. and ep-
idemiological research.

SEC. 963. INFORMATION AND EDUCATION ABOUT
OOCAUPATIONAL ILLNESEES.

Section 20(a) (29 U.8.C. 668(a)) (az amend-
ed by section 902) is further am by
adding at the end the following new para-
graph:

“(9) The Secretary of Health and Human
Services shall carry out a program to identi-
{y and notify employees at incressed risk of
occupsational ilinesses, injuries, and fatali-
ties, Including public information and edu-
cation programs for groups of workers at in-
creased risk. In carrying out the program,
the Secretary shall notify subiects of stud-
ies conducted or funded by the Secrstary
who are found to be at increased risk and
shall make recommendations on appropri-
aie medical surveillsnce for groups of em-
ployees at increased risk.”.

EEC. 804. CONTRACTOR RIGHTS.

Section 20(b) (29 UB.C. 86%b)) Is amend-
ed by inserting after “Secretary of Health
and Human Bervices” the following: “or t.be
designees or contractors of such Secretary.”,
BEC. 985. NATIONAL SURVEILLANCE PROGRAM.

Section 20 (29 U.8.C. 669) is amended by
adding at the end thereof the following new
subsection:

“(fX1) The BSecretary of Health and
Human Services, acting through the Nation-
a2l Institute for Occupational Bafety and
Health, shall (in cooperation with other
agencies of the Department of Health and
Human Services and the Secretary of
Labor) establish a national surveiliance pro-
gram to identify cases of ooccupational ill-
nesses, fatalitles, and serious injuries. In
conducting the national surveillance pro-
gram, the Becretary of Health and Human
Services shall coordinste the activities of
the Becretary with State health agenciea
end Federal and State workers' compenss-

tion agencies.

‘42XA) The Becre of—Health and
Humnan Bervices data each year
on the number and of all oc-

cupational fatalities, selected occupsational
Llinesses, and selected occupational injuries.

“(B) In selecting occupational diseases
and injuries for the collection of data under
subparagraph (A), the Secretary of Health
and Human Services shsll consider the
known frequency of the disorder, the severi-
ty of the disorder, and the size of the popu-
lation at riak.

‘A3) The Secretary of Health and Human
Services shall prepare reporis and analysis
of fatalities, occupational diseases, and inju-
ries collected under the national surveil-
lance program and transmit the information
to the Becretary of Labor, State health
agencies, employers, employees, and other
interested parties.

*(4) The Secretary of Health and Human
Services may iamue regulations to require an
employer. through a physician or other
health professional employed by or under
contract to the employer, to report informa-
tion on occupational fatalities, ilineases and
injuries In order to carry out the provisions
of this subsection.”,
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SEC. 986. ESTABLISHMENT OF NIOGH AS A BEPA-
RATE AGENCY WITHIN PUBLIC
HEALTH SERVICE.

The second sentence of section 22(b) (29
U.8.C. 671(b)) is amended by after
“The Institute shall be”” the following: “es-
tablished as a separate agency within the
Public Health Scrvice and be”.

TITLE X=STATE PLANS

SEC. 100). STATE PLAN COMMITTEES AND PRO-
GCRAMS,
Section 18(c) (29 US.C. 887(c)) is amend-
ed—

(1) by striking “and” at the end of para-
graph (7)

(2) by striking the period at the end of
paragraph (8) and inserting a comma; and
(S)bylg-diuumgmdthcfonwmnew

paragrap

‘(9) provides for the development of
zafety and health programs, training p
grams, and safety and health eommlt.uzu
that are at least as effective as those re-
quired under section 37 and 28, and™.
SEC. 182 ACCESS TO INFORMATION: EMPLOYEE

RIGHTS.

Sectlon 18(c) (28 U.8.C. 867(¢)) (as amend-
ed by section 1001) is further amended by
adding at the ena thereof the following new
paragraph:

“(10) provides for reporting requirements,
protection of employee rights, and access to
information that are at least as effective as
those required under this Act or other Ped-
eral laws which govern access to informa-
tion related to this Act.”.

SEC. 1003. COMPLAINTS AGAINST A STATE PLAN.
Section 18 (29 U.8.C. 687) is amended—
(1) In the third sentence of subeect.cn

(e)—

(A) by Inserting after “preceding sen-
tence” the following: “and except as provid-
ed in subsections (f), (I} and (])"; and

(B) by striking out “(except for the pur-
pose of* and all that follows through “of
this section)”; and

{2) by adding at the end thereof the Ioi-
lowing new subsection:

“(1X1) If the Secretary receives & writien
complaint from an employer, employee, or
empioyes representative that a State is def!l-
cient in its compliance with a provision: ot
its State plan and the Secretary determines
that there are reasonable grounds to believe
that such a deficiency exists, the Secretary
shall promptly investigate any such ccm-
plaint. Complaints that allege & deficiency
in an enforcement action by a State shall be
investigated not later than 30 days after the
receipt of such complaint.

*(2) The Secretary shall, not later than 39
days after the completion of an investica-
tion under paragraph (1), transmit in writ-
ing to the State and to the complainant the
findings of such investigations and recom-
mendations for the correction of any cefl=
ciency that ia identified. If the Secretary de-
termines there are no reasonabie grounds to
believe that & deficiency exists the Secre-
tary shall notify the complainant in writng
of such determination.

“(3) Not later than 30 days after the re-
ceipt of a {inding trunzmitted under para-
graph (2), the State shall respond to the
Secretary in writing concerning what action
the State has taken in response to the Sec-
retary’s findings and recommendations.

“(4) If after receipt of the response of the
State under paragraph (3), the Secretary be-
lieves & serious violation of the Act exists
for which the State has failed to issue s ci-
tation, the Secretary shall with reasonable
prompiness issue a citation.”.

SEC. 1004 ACTION AGAINST STATE PLAN.

Bection 18(f) (38 U.B.C 667({)) is amend-
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{1) by {nserting “(13" after the subsection
designation:

(2) by redesignating tixe second sentence
as paragraph (3} and indenting such aporo-
priately;

(3} by lnserting after paragraph (1), the
foliowing new h:

“(ZXA) If the Becretary at any time {inds
reasonable grounds to belleve that a State
has falled to comply substantially with any
provision of the State plan oy any assurance
contained therem, the Secretary shall give
notice to the State of the defliclencles and
shall allow 8 months for the correction of
the deficiencies.

“{By If after 8 montns the Secretury de-
termines that the State has not corrected
the defictencies and that grounds for with-
drawing approval of the Btate plan exist,
the Secretary shall institute proceedings
pursuant to paragraph (3) for the withdraw-
al of approval of the plan, uniess the Secre-
tary determines in writing that exceptional
circumstances exist that justify a decislon
not to institute such preoceedings.'”’; and

(4) by adding at the end thereof the fol-
lowing new paragraph:

“{4) During the pendency ci proceeuings
pursuant o paragraph (3), the Secretary
shail exercise jurisdiction, concurrent with
the State, over the safety and heaith issues
that are subject to the State plan.”.

SEC. 1005 APPLICATION OF FEDERAC STANDARDS.

Section 18 (29 T S.C. 6§7) tas amended by
sacuon iv0d) is further amended by aading
at the end thereot the following hew sutsec-
tion:

‘“() In the event a State, within 4 months
after the promu'gation of a safety and
health standard by the Secretary under sec-
tion 6, fails to adeut Ul Pitinigale a stand-
ard that is at least as effective as the Feder-
al standard, the State shall enforee the Fed-
eral standargd until a State ctandard is in
effect that is at least as effective as the Fed-
eral standara.”.

SEC. 107%. STATE PLAN CONFORMING
MENTS,

Section 18 (29 U.S.C. 687) <us amended by
section (003 and iL05) i furiher amended
by adding at the <nd thereof the Jollowing
new subsection:

(k) Each State which is exercising au-
thority w0 aperate & Stafe safely and health
plan under section 18 shail within { year of
the efiective date of this subsection modify
the plan o confore with the requirements
of this Act.”

TUTLE X1—VICTUA'S RIGHTS
SEC 1101 OCCUPATION AL SAFETY AND HEALTH
HAZARDS VICTIM'S RIGHTS

{2) IN CENFRAL.—Section 29 {8 amended ¢0
read as 1o)lows:

“SFEC ZLOOCCIPATINNAL S EETY AND HEALTH
HAZARDS VICTIM'S RIGHTS

“(a) DefiNIiTiON.—AS used In this section,
the term “victim’™ means—

(1) an cmpioyee wno has sustained &
work-related injury or iliness which {5 the
subject of an inspection or vestigation
condicted under seceton 8(i). or

“(2} a family member of &n employee, {({—

*“(A) the empjoyee is killed a3 a resuit of &
work-related Injury or filness which is the
supject of an inspection or investigation
conducted under secrion 8(1); or

“{B}) the employee susiains & work-related
injury which is the sublect of &n inspection
or investigation conducted under section
&(i). and the employee cannot resscnahly
exercice the righta of the emplaoyee under
this section.

“(b) Vicrmes RiGHTL~Notwithstanding
any other prevision of law, oh request, a
victim shall be afforded the right to—

“(1} meet with the Secretary or an author-
tzed representative regarding the inspection

AMEND-
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or investigation conducted under section 8(1)
concerning the employee's injury, illnems or
death, prior to the Secretary's decision to
issue A citation or take no action: and

“{2} receive At no cost, @ capy of any cita-
tions or reports, issued as & result of the in-
spection or investigation, st the time of Isay-
ance, and be informed of any notice of con-
test filed under section 10 that shall be ac-
companied by an explanation of the rights
of employee and employee representatives
to participate in proceedings conducted
under section 10.

For the purposes of section 10, a victim
shall have the same rights as an empioyee.

“¢¢) Discoss1on ON MonIFIcATION OF CITA-
r108.—Prior to entering into an sgreement
to withdraw or modify a citation {ssued as &
regult of an inspection of a fatality or seri-
ous Incident conducted under section 8(1),
on request, the Secretary xhail provide an
opporiunity to the victim to appear and
make & statement before the partiea con-
ducting the settlement negotiations.

*{d) ReMxpize.—For a viclation of this sec-
tion, in addition to any other remedies that
might be available to a victim under Pederal
or State law, & victim shall be entitled to—

(1} deciaratory relief;

“{2) Injunctive relief;

“(3) any costs incurred by the victim in se-
curing the documents referred to in subsec-
tiona (bX2) and (¢); and

“(4) reasonsble attorneys fees and costs,

“{e) NoriricaTioN.—The Secretary shall
take reasonable actions to inform victims of
their rights under this section.”.

(b) ErrzcT or AMENDMENT.—The amend-
ment made by subsection (a) shall not be
construed to affect the amendments made
by section 29 of the Occupational Safety
and Health Act of 1970 as auch section ex-
isted on the date of enactment of such Act.

TITLE X{1—EFFECTIVE DATE
SEC. 1201, EFFECTIVE DATE

This Act and the amendments made by

thiz Act ghall become effective on the date

that is 80 daya after the date of enaciment
of this Act.

SECTION-BY-SECTION ANALYSIE or THE Cowu.
PREHENSIVE (OCCUPATIONAL SaYrYY AND
HzaLTH REFORM AcCT

SECTION 1. SHORT TITLX,

The legislation may be clted a3 the “Com-
prehensive Occupational S8afety and Health
Reform Act”.

SECTTIONR 2. FINDINGS AND PUAPOSE.

Congresns finds that despite progress made
in reducing the rates of work-related deaths,
injuries and ex to toxic substances
since 1970, such ratés remain unscceptably
high. In addition, employers and employecs
are {insufficlently involved in joint efforts to
1dentify and eorrect occupational safety and
heaith hazards, and lack sufficient OSH
training; standard-setting, enforcement, and
date collection are inadequate; and milljons
of American workers lack adequate federal
occupational safety and health protection.

The purposes of the legislation are to in-
cresse the joint participation of employers
and employees In identifying and correcting
workpiace hazards, to improve standard-set-
ting, enforcement and data collection, and
to ensure adequate federal occupational
safety and health protection for all workers.

SECTION 3. OSHA AMENDMENTS.

The legislation amends the Occupational
Safety and Health Act of 1970 (“the Act™)
129 U.8.C. section 651 et seq.).

Tille I—Safety and Health Programs
SECTION 101, SAFETY AND HRALTH PROGRAMS.

Section 101 requires employers to estab-
lish snd maintain occupational safety and
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health ("OBH™ progrsms to reduce or
eliminate harzards and to prevent injuries
and ilinesses t0 employees. Each program
must be in writing, and must provide for (a)
identiftcation and correction of hszards, (b)
empioyee training, education, and participa-
tion in the OSH program (to be considered
a3 hours worked), (¢) procedures for re-
sporiing to and investigating OSH incl-
dents, (d) designation of an empioyer OSH
representative, and (e) OEH procedures for
muiti-employer worksites.

Within one yesr of enactment, DOL is re-
quired to issue regulations concerming em-
ployer OSH programa DOL is authorized to
modify the application of this section’s re-
quirements to classes of employers if DOL
determines that employees’ OSH protection
would not be reduced.

‘The legislation requires employers 10 pro-
vide employee OSH training, including
training for new employess and employees
who face changed working conditions or
modifications in applicablie OSH regulations
and standards, a3 well as acnual refresher
training. OSH committee members (as de-
scribed in Bection 201) must receive apecial
training.

Title II--Joint Safety and Health
Commitices

SECTION 3C1. JOINT SAFEIY AND HEALTH
COMMITTEES.,

Section 201 reguries employers with more
than 10 empioyees to establish joint em-
ployer-employee OSH committees. Each
committee shall have the right to (a) review
the employers OSH program and OSH
records, (b) conduct inspectiona and employ-
ee interviews periocically and In response to
specific incidents, (¢} obserye OSHA inspec-
tions and expaswre mounitoring by the em-
ployer, and (d) make advisory recommenda-
tions to the employer. Time spent on com:
mittee activities shall be considered as time
warked.

Although this section requires employers
to establish a coxnmiitee at each of its work-
sites, DOL is authorized to modify this re-
Quirement for worksites with fewer than 11
empioyees. multl-employer worksites, and
empiloyees who do not work at fixed joca-
tions.

For worksites of between 11 and 50 en:-
ployees, the commitiee must include at least
one empiloyee representalive. For worksites
of between 51 and 9 employees, the com-
mittee must include at least two employes
representatives. Committees at larger work-
stites must include an additional representa-
tive for each additional 100 employees at
such worksites (up to a maximum of six),

Employer-designated representatives on
the Commitiee are not to exceed empioyce
representatives in number. In non-union set-
tings. employee representatives are to be se-
lected from among non-managerial employ-
ees by secret ballot eiection. In union set-
tings. the exclusive bargaining agent sha.!
designate such representatives. In mixed
settings, each represented group (plus one
residual group of unrepresented employees:
shall have proporiional representetion on
the committ.-2, except that each grot:p of 11
or more employees shall have at least one
representative.

DOL is required to issue final regulations
regarding OSH committees within one year
of the effective date of the legislation.
DOL's regulations must provide procedures
{where appiicable) for election of employae
representatives, and require employers to
make necessary facilities and materials
available to committees.
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Title I1] OSHA—coverage
SECTION901. PUBLIC EMPLOYEZES

Seetion 301 provides comprehensive
OSHA coverage to all federal, state and
local employees for the first time.

SECTIOR 102. CEDING JURISDICTION TO OTHER
FEDERAL AGENCIES

OSHA currertly doea not apply to private
sactor emplovees covered by another federal
agency's OSH regulations. Section 302 re-
places this ruie, requiring DOL to certify,
for each specified hazard as to which it
wishes 1o cede jurisdiction, that another
federal agency has an equaily e{fective
standard or regulation regulating that
hazard, (Employees covered by MSHA, how-
ever, are expressiy exempted.) This section
also sets forth procedures which permit af-
fected (ndividuals to seek a rescission of &
certification pefore DOL, as well ss judicial
raview of DOL certifications and refusals to
rescind a certification.

SECTION 303. COVERAGE OF DOE NUCLEAR
PACILITIES

Section 303 specifically extends OSEA
coverage to federal nuciear facilities under
the juricdiction of the Department of
Energ:.

SECTION J04. CLARIFICATION OF GENERAL 2UTY
CLAUSE

Scction 204 maxes ciear that OSHA's gen-
eral duty clzuse extends o muld.cmpicyer
~orksites, where hazordcus conditiona of
practices may affect nct only the employer’s
own employees but also other emplovees
working at the site,

Title IV OSHA stondards

SECTION 691, STANDARD-SELTING PROCEDURES

Section 421 sels forth procedures regard-
{ng OSHA's standard-setting process. First,
if an advisory commiitce, 210SH, or EPA
recommends (OT any interesied person peui-
tions for) the promulzatinn. modification or
revocation ¢f a standard, DOL must publish
a response within 40 doys, and mast issue a
preposed rule wuthin o2 .nonths unless it
concludes that no actjon is warranted.

Followinz the issuance nf a proposed rule,
OL must perinit 8 pnblic comment period
of at least 30 dayz, and mus: Issuye & final
rule within (80 cdays after the comment
period or hearing.

Section 4Ul sizo pormiis arfccted persons
to seek judicial review of a aecision by DOL
fot to propoese a rule 10 promulsate, modily
OF revoke 4 stancara a3 requested Ll a rec-
ommendation or petition. Sach a decision
may be sel aside i it is found to be arbt.
irary, capricious, or 2n stisc of discretion,
Affected persons may also seek judicial
review I TOL {fails 10 act waiinin the time
poricds speciiled In this section. (0 compel
LCQL to take any nctioa uniawntuily withheld
or unrcasonabiy deiayed.

Finally, Section 401 :makes clear thiat chal-
lenges t¢ the validity af a standard must be
krought either within 60 days of the issu-
anece of o Iinal ruls {25 provided nunaer sec-
Lion 6(0) of the Acu), or by petitioning for
the modification or revecation of a standard
through the preeess set forth above.

SECTICN 402. COMSIDERATIONS LN §TANDARD-

SETTING

Section 402 amends the definitlon of *'oe-
cupaticnal safety and health standard” to
mean a standard which addresses 8 swgn.ii-
cant heajth or safety rs& by requiring em-
ployers to adopt practices or processcs that
most adequately assure. (0 the extend feasi-
ble, & safe ang heelthial workplacs,

SECTICN 403. RECORDING WORK-RELATED
LLINESSES

Section 403 requires DOL standards to
provide for recording or reporting of work-
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related {linesses detarmined as a resuit of
medical examinations conducted under such
standards.

SECTION 404, PUBLIC DISCLOSURE OF STANDARD-
SETTING COMMUNICATIONS
Section 404 requires DOL to place all com-
munications regarding the standard-seiting
piacess in the publie record.

SECTION 406. REVISION OF PERMISSIBLE
EXPOSURE LIMITS

Section 405 requires NIOSH to evaluste,
o0 a regular basie, whether expogsure limits
for toxic materials and harmful physical

gents should be modified or established.
NIOSH must also tranamit ta DOL, at least
every 3 years, recommendations as to €xXpo-
sure limita which should be modified or ea-
tablished,

DOL {8 required to publish such recom-
mendsations, allow 30 days for public com-
ment, issue 8 proposed rule responding to
zich recommendations within 6 months of
recelving them, and issue s final rule within
1 year of issuance of the proposed rule.
DOL must explain its reasons for adopting
any proposed or flnal exposure limit which
differs from NIOSH's recommendations.

SECTICN 408. EXPOSURE MONITORING AND
MEDICAL SURVEILLANCE STANDARDS

Santion 408 requires DOL to issue final
standards on exposure monitoring and med-
ical survelllance programs within 2 years of
the legislation’s effective date. The expo-
sure monitoring standards must provide for
formal exposure rssessments, reguiar moni-
toring, a written compliance plan to reduce
excessive exposures, employee notification
of excessive exposures, recordkeeping, and
participation of the joint OSH committee.
The medical surveillance standards must
provide for identification of at-risk employ-
eés, periodic medical examinations of such
employees, notification to employees of ex-
amination results, certification of health
care providers to perform medical examina-
tions. confidentiality of personal employee
medical records, prohibition of diserimina-
tion against any employee based on exami-
nation results, recordkeeptng, and participa-
tion of the jocint OSH committee,

SECTION 407, ERGONOMIC HAZARDS STANDARD

Section 407 requires DOL to issue a {inal
standard on ergonomic hazards within 1
vear of the legislation's efiective date. The
standard must provide for identificaiton of
ergonomic hazards. a program for employ-
ees exposed to such hazards (ineluding
training end educasipwo! such employees),
contral measures tos reduce such hazards
tncluding an effective medical management
program), recordkeeping, and participation
cf the Joint OSH committee,

SECTION 408. ADDITIONAL 5TANDARDS

Section 408 requires DOL to issue certain
additional standards by the dates listed
relow:

November 30, 1991, blood bcrme patho-
gens.

December 31, 1991, permissible expogure
1imits (update for construction, maritime,
and sagriculture); eleciric power; logging;
nead and foot protection; walking and work-
ing surfaces; hazardous materials; and
motor vehicles.

June 30, 1993, cadmium; confined space
entry, asbestod (remand); hazardous waste
tralning program accreditation; and methyl-
ene chloride,

December 31, 1992, respiratory protec-
tlopn; 1.3-butadiene; scaffaclds; fall protec-
tion: and glycol ethers.

December 31, 1893, indoor air quality; and
longshoring,

August 1, 1991

Title V- Enforcement

SECTION 501. EMFLOYEE PARTICIPATION IN
INSPECTIONS
Section 501 provides that time spent by an
employee accompanying an OSHA repre-
sentative on an inspection, as permitted by
the Act, shall be treated as hours worked.

SECTION $02. IMMINENT DANGER AND SERIOUS
VIOLATION COMPLAINTS

The Act requires DOL to make & special
inspection upon receipt of a complaint from
An employee or employee representative al-
leging an imminent dahger or a serious vio-
lation which threatens physical harm. if
DOL {inds reascnable grounds to believe
that such danger or violation exists. Section
503 extends this requirement to imminent
dangers and violations DOL learns about
from other sources, and makes clear that
the complaint may allege a serious violation
oAt either a standard or a provision of the

ct.

SPCTION 803. NOTIFICATION OF DOL FINDING OF
NO REASONABLE GROUNDS
Section 503 requires DOL to notify the
compilainant within 30 days of the com-
plaint if It concludes that there are no rea-
sonable grounds to believe that such danger
or violation exista

SECTION 504. SPECIAL FMPHASIS INSPECTION
FPROGRAM

Section 504 requires DOL to establish and
C&ITY Oout a special emphasis inspection pro-
gram targeting high-risk industries or oper-
ations, and to repert annually to Congress
thereon.

SECTION 805, DOL INVESTIGATICN OP SERIQUS
INCIDENTS

Section 505 requires employers to report
any work-related death or serious incident
(requiring hospitalization of at least two
employees) to DOL, and requires DOL to In-
vestigate such incidents.

SECTION 506. ABATEMENT PROCEDURES

Section 506 revises the Act’'s abatement
procedures by providing a general rule that
the pertod permitted ier correction of a vio-
lation shall begin to run from the date of re-
ceipt of the citation. An exception allows en
employer to delay abatement until the
entry of a final order by the OSH Review
Commission if an employer contests a cita-
tion in goed faith, uniless (a) the employer
contests only the proposed penaity or the
characterization of the vipolation, or (&) the
violation is serious and presents & subsian-
tial safety or health risk of harm.

Saction 508 furtiher provides that an em-

ployer charged with a serious violation
which presents a substantial safety or
health risk, and thus subject to an abate-
ment period which begins to run upon issu-
snce of a citation. may seek a delay or sus-
pension of such period from the OSH
Review Commission. In the event of such a
request. the Commission shal! expedite the
proceeding and may modify the require-
ment of immediate commencement of the
abatement period if it determines that such
requirement was unreasnnabie iunder the
circumstances.
This section also requires employers cited
for serious, willful or repeat violations to
verify to DOL the abatement of sich viola-
tions within 30 days of the expiration of t}. -
abatement period, ta provide abpropriate
documentary evidence to establish such ver
ification, and to post a notice of abatemesn;
at the place of the violation. DOL Is re-
quired to issue regulations regarding abate-
ment verification and posting within onc
year of enactment.
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SECTION $07. EMPFLOYEE CONTEST OF CITATIONS

To conform the bases upon which employ-
ers and employees may contest citations,
Section 507 makes clear that employees nay
do s0 based on the charscterization of the
violation (non-serious, serious, willful or re-
peated), the sections of the Act or reguia-
tions listed as the basis for the citation, or
the proposed penalty.

SECTION 308. EMPLOYEE FARTICIPATION

The Act currently ailows employees to
participate in OSH Review Commizssion
hearings, Section 508 allows employees to
participate in other OSHRC proceedings a3

SECTION 509. EMPLOYXE CONTEST OF DOL-~
EMPLOYER AGREEMENTS

Section 509 requires DOL to notify atfect-
ed employees {f it intends to modify or with-
draw a citation ss & resuit of an agreement
withh the cited employer. Such employees
may challenge the agreement within 15
days if it fails to effectuate the purposes of
the Act.

If DOL rejects the challenge, such em-
ployees may (within 15 days) secek an
OSHRC hearing. DOL is precluded from
carrying out the agreement if the OSHRC
determines that it would not effectuate the
purposes of the Act.

SECTION 510. IMMINENT DANCERS

Section 510 requires OSHA inspectors
upon discovery of a workpiace hazard which
noses An imuninent danger. to notify the em-
ployer and request immediate abatement of
the hazard. If the employer refuses to abate
the hazard, the inspector (upon approval by
DOL) may immediately post a notice or tag
identifying the hazard as posing an immi-
nent danger. Employers who fail to abate
such a tagged hazard, or remove all employ-
ees from exposure thereto, shall be fined be-
tween $10,000 and $30,000 per day for non-
abatement. In addition, employers are pro-
hibited from discriminating in any manner
against an employee who refuses to perform
& duty that would expose him or her to the
tagged hazard
SECTION 511. VIOLATIONS OF OSH PROGRAM AND

COMMITTEE REQUIAEMENTS

Section 511 makes clear that DOL may
issue citations and aszeas penalties for viola-
tions of new sections 27 (OSH programs)
and 28 {OSH commitiees).

SECTION 813, OSHA CRIMINAL FENALTIES

Section 512 expands the maximum crimi-
nal penalties for violations of the Act. The
maximum imprisonment penalties are in-
creased as follows:

Wiliful violation that causes death: in-
creased from 8 months to 10 years (first
conviction) and 1 year to 20 years (addition-
al convictions).

Advance notice of an inspection: increased
from 8 monthxs to 2 years.

False statement: increased from 8 months
to 1 year.

Willful violation that causes serious
injury: a new ¢ offense is created
with . maximum imprisonment of 5 years
(first conviction) and 10 years (additional
convictions), “Serious bodily injury” is de-
lined to mean bodily injury that involves &
substantial risk of death, protracted uncon-
sciousness, protracted and obvious physical
distigurement. or protracted loas or impair-
ment of the function of a bodily member,
organ, or mental facuity,

In 1984, the maximum criminal fine limits
(ranging from $1,000 to $20,000) for OSHA
violations were superceded by the higher
maximum criminal fine limits ($250,000 per
individual, $500,000 per organization) con-
tained in the Hentencing Reform Act of
1984 (18 U.B.C. section 3571). Section 512
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clarifies the applicabllity of these higher
limits to OSHA violations. In addition, this
section provides that individuals convicted
of OSHA offenses will be personally liable
for any criminal fines assessed against
them,

Title VI: Anti-Discrimination Protection

SECTION €01, ANTI-DISCRIMINATION
PROVISIONS

Section 601 extends the coverage of the
Act's anti-discrimination provisions to (a) an
employee's reporiing of injuries or unsafe
conditions, and (b) an employee’s refusal,
after first unsuccessfully asgking the employ-
er to eliminate an unsafe condition, to per-
form duties which the employee reasonably
betleves would expose him or her (o a bona
fide danger of injury or serious impairment
of health.

Section 601 also revises the procedures for
the handling of discrimination complaints,
The period for {iling such complaints iz in-
creased from 30 to 180 days following the al-
leged discrimination. DOL is required to in-
vestigate the complaint and report findings
within 60 days.

If DOL issues a preliminary order finding
a violation, such order hecomes final unless
within 30 days a party files objections there-
to and request & hearing, in which case DOL
i8 required to issue a final order within 120
days of such hearing. DOL is authorized to
{a) require employers to correct violations
and reinstate discrimination victims, (b)
saward back pay, compensatory damages,
costs and expenses, and (¢) seek judicial en-
forcement of final orders if necessary, Af-
fected persons may seek judicial review in
an appropriate U.S. Court of Appeals within
80 days following the issuance of a Yinal
order.

Finally, Section 801 provides that the
legal burdens of proof set forth in the Whis.
tleblower Protection Act of 1988, 6 U.S.C.
section 1221¢e), shall apply to adjudication
of OSHA anti-discrimination complaints.

Title VII Tratning
BECTIOM 101, TRATNING AND EDDCATION

Section 701 requires DOL to develop
model curricula, training materials and edu-
cational programs for empioyees and OSH
committee members.

Title VIII; Reporting and Data Collection

SECTION 801, DATA COLLECTION

Section 801 requires DOL to gather, and
make publicly available, data in order to
identify (a) high-risk industries, employvers,
operations, and occupations, (b) causes of
tnjuries and illn (crworkers’ com-
pensation costs. DOL fn also issue regula-
tions requiring employers to report work-re-
lated deaths immediately to DOL, and to
report serious incidents (requiring hospitali-
zation of 2 or more employees) to DOL
within 24 hours.

SECTION BO2. ILLNESS RECORDS

The Act requiresa employers te keep
records and file periodic reports on work-re-
lated deaths, injuries and illnesses. Section
802 adds to this list ilinesses suspected to be
work-related, unless the employer makes a
reasonable determination that the iliness is
not work-related.

SECTION 803. ACCESE TO RECORDSY

Section 803 provides that DOL, HHS, and
employees shall have access to employer
OSH records.

Title IX: NIOSH
SECTION 901, HAZARD EVALUATION REPORTS

Section 801 requires NIOSH, after receiv-
ing a request for a determination as to the
toxicity of & workplace substance, or the
safety or heaith risk posed by a condition or
physical agent, to provide a determination
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a3 500N as possible, and to provide an inter-
im report if it eannot make a determination
within 6 months.

SECTION 502. REXEZARCH

Section 902 requires NIOSH to identify
major factors contributing to work-related
deaths and injuries through accident inves-
tigations and epidemiological research.

SECTION 903, EMPLOYEE NOTIFICATION
PROGRAM

Bectlon 803 requires NIOSH to establish a
program to idetnify and notify employees at
increased risk of suffering work-related
deaths, injuries and illnesses, and to make
recommmendations as 0 medical surveillance
of auch employees.

SECTION 204. DOL RIGHT OF INSPFECTION

Sectlon 904 makes clear that NIOSH's au-
thority to inspect records extends to ita des-
ignees and contractors.

SECTION 908. NATIONAL SURVEILLANCE
FROGRAM

Section 905 requires NTOSH to establish a
national surveillance program to identify
work-related deatha, injuries and illnesses,
and to provide reports on the data collected
pursuant to such program to DOL. This sec-
tion also authorizes HHS (o require employ-
ers to provide such data to NIOSH.

SECTION 908. REDESIGNATION OF NIOSH
NIOSH currently operates under the aus-
plices of the Center for Disease Control. Sec-
tion 906 provides for the redesignation of
NIOSH as a separate sgency within the
Public Health Service.

Tiile X: State Plans

SECTION 1001, STATE PLAN COMMITTEES AND
PROGRAMS
Under Section 1001, state plans must re-
quire employers to establish OSH programs
and committees at least as effective as those
required under this legislation.

SZCTION 1002, STATE PLAN REQUIREMENTS

Under Section 1002, state plans must in-
clude reporting, anit-discrimination. and
access Lo information provisions which are
at least ax eifective as those provided under
this legisiation or other applicable federa!
laws.

SECTION 1003. COMPLAINTS AGAINST STATE
PLANS

Bection 1003 requires DOL to investigate
complaints against state plans promptly if it
finds reasonable grounds to believe that a
state has not complied with its plan. (Com-
plaints regarding enforcement must be in-
vestigated within 30 days.) DOL ia further
required to transmit findings to the com-
plainant within 30 days of the completion of
its investigation. If DOL finds that a state is
not in compliance with its plan, it must so
notify such state, and within 30 days the
state must inform DOL of its response, DOL
is siso required to issue citations for serious
violations if the state has failed to do s0.

SECTION 1004. WITHDRAWAL OF STATE PLAN
APPROVAL

Section 1004 provides that If DOL finds
reagonable grounds to believe that a state
has failed to comply substantially with its
plan, it sheil give the state § montha to cor-
rect any deficiencies. If the state fails to
correct such deficiencies within 8 months,
DOL shall commence proceedings {o with
draw approval of such state’s pian, unless
exceptional circumstances exist. During tie
pendency of any proceedings to withdraw
approval of a state plan, DOL ghall exercise
concurrent jurisdiction with the state plan.
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SECTION 1008. ADOPTION OF FEDERAL
STANDARDS

Section 1008 provides that when & federal
standard is adopted, state plans must either
adopt an equally effective standard within 6
months or adopt the federal standard until
such time as a comparable standard is
adopled.

SECTION 1008. CONFORMING STATE PLARS

Section 1006 permits states 1 year from
the effective date of the legislation to brinz
their plans into compliance with the legisla-
tion.

Title XI: Victims’ Rights
SECTION 1101. VICTTNS' RIGHTS

Section 1101 extends certain rights to em-
ployees who suffer injuries or illnesses on
the job, and to the families of employees
killed on the job. If DOL investigates the in-
cident, such individuals are entitled to (a)
meet with DOL prior to DOL's decision as
to whether or not to issue a citation, (b) re-
ceive coples of citations, reports, and notices
ol contest, {(¢) participate in OSHRC pro-
ceedings, and (d) meet with DOL and the
employer before any settlerent is agreed to.

Title X11. Effective Datle
SECTION 1201, EFFECTIVE DATE

Scction 1201 provides an effective date for
this legislation 80 days after enactment.

Mr. METZENBAUM. Mr. President,
I am proud to join with Senator KEN-
NEDY today as an original cosponsor of
the Comprehensive Occupational
Safety and Health Reform Act,

Twenty-one years ago, Congress en-
acted the Occupational Safcty and
Healthr Act with the following pur-
pose: “To assure so far as possible
every working man and woman in the
Nation safe and hesaithful working
conditions.”

Since then, we have made some
nrogress toward achieving that goal.
Employers have become more aware of
safety and healih problems, and many
employers have tried to address those
probiems.

But our promise of a safe and
healthy workpiace for all American
workers remains unfulfilled. Twa dee-
ades after passage of the act, injury
and death rates remain cihiockinzly
high, and have been rising since 13383.
The American workplace is becoming
8 "little shop of horrors.”

In 1289, the most receni year for
which statistics are available, 190,400
workers were killed on the job, an ay-
erage of 40 workers each work day. At
this rate, sn American worker is killed
on the joh every 36 minutes.

Another 1,700,000 working men and
women suffered disablirg injuries on
the job in 1989, an average of 6,538
workers each work day. At this rate, a
working man or woman in this country
suffers a disabling injury on the jcb
every 13 seconds.

Hundreds of thousands more work-
ing men and women died or became
disabled as a result of job-related iil-
nesses and diseases such ms cancer,
lead poisoning, and respiratory dis-
ease. At present, we lack even the data
to know how bad this problem really

is.
This level of carnage is completely
unscceptable. These are not just sta-
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tistics—these are our mothers and fa-
thers, our sons and daughters, our
wives and husbands. The fates they
are suffering are unspeakably horri-
ble: they are being crushed by falling
walls, killed in fireball expiosions, dis-
membered by machines, asphyxiated
by gas, burled alive In collapsing
trenches, electrocuted, burned, and
crippled or killed by disease.

The simple fact is that many of
these tragedies are preventable. We
must do more to fulfill OSHA’s origi-
nal promise of providing safe and
healthy working conditions for every
working American.

Prior to last. year, when the maxi-
mum civil penalties were increased,
COSHA had never been amended. The
cormaprehensive legislation we are in-
troducting today is long overdue. It ad-
dresses 8 number of major problems
with the act and OSHA's enforcement
scheme.

Prehaps the most fundamental prob-
lem OSHA faces is a lack of resources.
OSHA has only 1,200 inspectors to en-
force compliance by roughly 3.5 mil-
lion employers, providing protection
for some 55 million employees. Coliec-
tively, State occupational safety and
health agencies have only 1,100 in-
spectors to enforce compliance by 2.3
million employers, providing protec-
tion for 34 million workers.

These numbers rmean that even the
most high-risk employers are ot
likely to see an OSHA inspector show
up to inspect their facilites. Indeed, as
the number of employers and workers
subject to OSHA's jurisdiction has
grown, the agency's funding has
shrurk in real dollars, with the agency
receiving $248. million in fiscal year
1989,

We must recognize that large in-
creases in OSHA's funding are unlike-
ly given our current fiscal problems.
OSHA's enforcement strategy will con-
tinue to be based largely on voluntary
compliance by employers and workers.
But employers and workers often lack
adequate information about workplace
health and safety hazards and hcw
best to abate then®®™

The bill we are introducing today
will dramatically improve the coopera-
tive efforts of employers and employ-
ees to address workplace safety and
health issues, First, the bill requires
employers to establish occupational
safety and health programs to reduce
or eliminate hazards, and to prevent
injuries and illnesses tc employees.
Employee training and education will
be provided as part of these programs.
GSHA is authorized 1o modify the ap-
piicability of these requirements to
classes cf employers provided that em-
rloyees’ safety and heaith protection
is not reduced,

‘The bill also regires employers of 11
or more emplolyees to have safety and
health committees made up of .an
equal number of employee and em-
ployer representatives. In unionized
settings, employee representatives are
to be designated by the employees’
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bargaining representative; otherwise
they are to be elected by empioyees.

Committees are authorized to review -

the empioyer’s safety and health pro-
gram, conduct inspections, and make
advisory recommendations to the em-
ployer.

Many employess refrain from blow-
ing the wnistle on unsafe conditions
for fear of losing their jobs or suffer-
ing other reprisals. The bill strength-
ens the act’s anti-discrimination provi-
sion, by adopting protections and rem-
edies modeled on tne Surface Trans-
portation Act. Employee reporting of
unsafe conditions is protected, as well
as refusais to work where the employ-
ee reasonably believes that there is a
bona fide danger of injury or serious
impairment of health.

The biil also revises the procedurcs
for the handling of discrimination
complaints, and authorizes OSHA to
order remstatzment and assess back
Fay, compensatory damages and attor-
neys’ fees against viclators.

In addition to liicreasing the involve-
ment =nd cocperation of emplovers
and cmpicyess. we must also make
sure that OSIiIA gets the most impact
in terms of reducing work-related
deaths, injuries and illnesses out of
every dollar of funding it gets. Twe
decades of eperience have exposed
many preblems with CSHA's stand-
ard-setting picovss and enforcement
sciveme, This lacislation strengthens
OSIHA's authuntly in a number of re.
spects.

OSHA's existing standard-setting
process is woetrtliy incdequate to keep
up with tiie thousands of potentially
hazardo.s ne~w chemicals and other
paysical agents inireduced ints the
American workpace annually. S35 of
1940, C3YA standards rezuiated endy
abcul 5§30 sunsiances, fewer Lhan 39 cf
whicn were regutaiz:d by compreben-
sive srtandorer providing for such
things =5 exgosure moaitoring zed
medica) SurvELL oee,

Even wien HA a3 undertaken to
plovide 2 stanuard izr 3 given safety
or heal*is Poecl s vesponze is often
inadecuate. in 1973, for exarmple §
Presidential tosk  forns  deterinined
that OSHA™ (371 macliinhe guards
swandards red cimuy 15 pereent of
the macranas typss then in use. Fifteen
years later, 1hat standard has yet to be
updati:.

Morecver, aeny G3SHA standards
under develcpmeant are delayed for
years. r'or example, OGHA spent 9
years developing a lockout/tagout
standard governing protections agalnst
the sudden activation of machinery,
begzinninz consideration in 1989 ana is-
suirg & final siandard in 1889, During
that decada of delay, over 1,000 Ameri-
cans lost their lives fromm accidents
that could have been prevented, L
OSHA's own caiculaticns, had a stand.
ard been in place.

The bill streamlines OSHA’S stand-
ard-seiting process, shortening it to
roughly 18 months. OSHA is also re-
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quired to address certain specific hae-
ards already on the agency’s regula-
tory agenda—including exposure moni-
toring, medical surveillance, and er-
gonomic hazards—within certain time
frames.

There are several significant prob-
lems with the act’s hazard abatement
procedures. First, employers can delay
abatement of a health or safety
hazard simply by contesting a citation
issued by OSHA. That process can
take months or years to complete. The
bill would require employers to abate
serious violations of the act when a ci-
tation is first issued if there is a sub-
stantial risk of harm. Employers seek-
ing review of the citation in such cases
would be entitled to expedited consid-
eration of the review proceeding.

Similarly, if an OSHA inspector
finds an imminent danger which could
reasonably be expected to cause death
or serious injury, the employer need
not abate the hazard until the agency
obtains a court order. The bill author-
izes OSHA to '‘tag’” imminent dangers
immediately if the employer refuses to
abate them, and to fine employers be-
tween $10,000 and $50,000 a day for
nonsbatement.

In addition, OSHA does few follow-
up inspections to verify abatement, re-
lying instead on inverified employer
statements. The bill requires employ-
ers to provide documentary evidence
to verify abatement, and to post no-
tices of abatement.

This bill also addresses the agency’s
enforcement through the act’s crimi-
nal provisions. Although OSHA has
handed out large penalties in a
number of cases—by citing employers
on an instance-by-instance approach—
the agency’s general practices in as-
sessing civil penalties and in seeking
criminal prosecutions leave much to be
desired. For example, in fiscal year
1988, the average assessed civil penalty
for a serious violation was only $261. 1
hope that Congress’ action last year in
raising the limits of permissible civil

senalties will produce meaningful
fines which fuifill their deterrent pur-
pose.

OSHA’'s use of the act’s criminal
»enalties provisions has been even
worse than the:agency's use of civil
penalties. In the past 2 decades. ac-
cording to GAO, the agency has re-
ferred only 57 cases to the Depart-
ment of Justice for criminal prosecu-
tion. The Department of Justice pros-
ecuted less than half of these cases
and obtained convictions in only 14
cases. By comparison, the State of
California’s OSH agency referred 92
cases for criminal prosecution in 1985~
86 nlone, and the State filed charges in
41 cases.

Even when OSHA does pursue crimi-
nal prosecutions, the agency typically
seeks minimal monetary penalties.
The Department of Justice has con-
cluded that the Crime Control Act of
1984, which increased criminal fines
for willful violations of Federal stat-
utes to $250,000 for individuals and
$500,000 for companies, applies to
OSHA violations. Yet It appears that

CONGRESSIONAL RECORD — SENATE

OSHA has yet to seek criminal sanc-
tions under that law. This bill amends
the act to send a strong message from
Congress that OSHA must make
meaningful use of these criminal sanc-
tions.

Nor have OSHA and the Depart-
ment of Justice sought imprisonment
of egregious violators. Not a single em-
ployer had ever served time under
OSHA's criminal provisions until 1989,
when a convicted employer served 45
days in prison. The Department of
Labor's own acting inspector general
has acknowledged “an apalling lack of
criminal enforcement” by OSHA.

This bill amends the act to lengthen
the maximum allowwble sentences, In
order to encourage OSHA and the De-
partment of Justice to make more
meaningful use of the act’'s criminal
provisions as a deterrent to violations,
Current maximums are very short, al-
lowing a 6-month maximum for a will.
ful violation that causea a worker’s
death. By way of contrast, the maxi-
mum penalty under Federal law for
maliciously harassing a wild burro is 1
year.

In addition, this bill for the first
time permits criminal prosecution for
a willful violation that causes serious
bodily injury. Under present law,
OSHA cannot seek a criminal prosecu-
tion against an employer for a willful
violation of the act unless a fatality
occurs. Thus, no matter how egregilous
the employer’s violation is, no matter
how many citations the employer has
received in the past. and no matter
how many workers are seriously and
permanently injured as a resuit of the
employer’s actions, the Government
cannot prosecute unless a worker dies.

OSHA also needs better data to
enable the agency to target its limited
inspection resources more effectively.
Currently, OSHA attempts to target
high-risk industries for inspections to
make the best use of {ts resources. For
example, manufacturing industries are
targeted by their average lost workday
injury rates. The construction indus-
try is also heavily eted by OSHA's
inspection effort. WH¥ because of the
small inspection force, and the size of
OSHA’s jurisdiction, even employers
in these targeted industries are rarely
inspected. Morecover, roughly a quar-
ter of the agency's citations are for
nonserious violations. This legislation
requires employers to report all work-
related deaths and all safety and
health incidents in which two or more
employees are hospitalized, and pro-
vides for improved data collection by
OSHA and NIOSH, in order to im-
prove inspection targeting.

Finally, this legislation extends the
act's coverage in & number of respects.
First, a long-standing gap in Federal
occupational safety and health law is
filled by extending coverage to Peder-
al, State and local government em-
ployees. In addition, OSHA ig permit-
ted to cede private sector jurisdiction
to other Federal agencies—(such as
FAA—only with regard to particular
hazards, and only if the alternative
standard is as effective as OSHA's
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standard. The bill also clarifies that an
employer operating at & muiltiemploy-
er worksite has a duty to provide a
safe workplace not just to its own em-
ployees, but to the employees of other
emlliloyem operating at the site as
we

1 am proud to stand here with Sena-
tor KxNNxpY a8 we begin this effort.
In the coming months, we intend to
hold a number of hearings in order to
explore these problems, and our pro-
posed solutions, in greater depth. We
hope the administration and the em-
ployer community will be active par-
ticipants in this dialog.

But let us move swiftly to address
these problemas, so that we can fulfill
Congress’'s promise made 21 years ago
to assure every working American safe
and healthful working conditions.
With every day we wait, 40 more
American workers die, and thousands
more are disabled by injury and ill-
ness.

By Mr. DeCONCINI (for him-
self, Mr. Inouve, Mr. HarcH,
Mr. KENNEDY, Mr. Leary, Mr.
Burxs, Mr. Gorron, Mr. GoORE,
Mr. GrassLzy, Mr. D’AMATO,
and Mr. CRANSTON):

8. 1623. A bill to amend title 17,
United States Code, to implement a
royalty payment system and a serial
copy management system for digital
audio recording, to prohibit certain
copyright infringement actiona, and
for other purposes; to the Committee
on the Judiciary.

AUDIO HOME RECORDING ACT

® Mr, DeConcIni. Mr. President, I am
pleased today to introduce, along with

my colleagues Senators Ivouvr,
Hazrcx, KrxNwEpy, Learny, BURNSs,
GORTON, GORE, GRASSLEY, D’AMATO,

CransTON, and Brrpavx, the Audio
Home Recording Act of 1921, This leg-
islation finally will resolve one of the
most difficult and emotional Argu-
ments In copyright law, whether indi-
viduals have the right to tape for non-
comimerical purposes, copyrighted ma-
terial. The copyright issues raised by
home taping of sound recordings and
the impact on copyright owners, song-
writers, preformers, music publishers,
and musicians have long frustrated
those of us in Ccngress with responsi-
bility over these matters. The bill that
my colleagues and I are introducing
today represents an historic compro-
mise among the parties of this long
standing dispute. As one who has
struggled with the equities of this
troubling issue, I am pleased that an
agreement has been reached.

I first became involved in the issue
of home taping of copyrighted materi-
al in 1981. At that time, the Ninth Cir-
cuit Court of Appeals issued a decision
finding that the non-cornmercial pri-
vate video taping of broadcast televi-
sion shows constituted copyright in-
fringement. 1 disagreed with the deci-
sion of the Ninth Circuit and immedi-
ately introduced legislation to over-
turn it. It is difficult to believe that
the so-called Betamax decislon was an-
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FEDERAL LEGISLATION

COMPREHENSIVE OCCUPATIONAL SAFETY AND
HEALTH REFORM ACT

BILLS TO TARGET “HIGH-RISK” WORKPLACES, IMPROVE
HAZARD ABATEMENT PROCESSES & STRENGTHEN
B CRIMINAL PENALTIES INTRODUCED IN HOUSE & SENATE

LEGISLATION: S 1622 - Senators Kennedy & Metzenbaum - 8/1/91
HR 1360 - Representative Ford (D-Michigan), et al - 8/1/91

The Comprehensive Occupational Safety and Health Reform Act (S
1622 and HR 3160) was introduced at a press conference by Senators
Edward Kennedy (D-Massachusetts), Howard Metzenbaum (D-Chio)
and Representative William Ford (D-Michigan). Representative

Joseph Gaydos (D-Pennsylvania) is one of the 18 other co-sponsors of
HR 3160.

Among the areas addressed in the legislation are employer and
employee participation; standard setting; enforcement; expansion of
coverage; research, training and recordkeeping; and state plans.

DESCRIPTION: Employee’s Role: -

-Q"ﬂ
The legislation would require employers to establish and maintain
safety and health programs to reduce or eliminate hazards and prevent
injuries and illnesses to employees.

Employers with 11 or more employees would be required to establish
safety and health committees comprised of equal numbers of employee
and employer representatives. The joint committees would be
authorized to review the employer’s safety and health program,

conduct inspections, and make advisory recommendations to the
employer.

Under the bill, employees would be able to seek Occupational Safety
and Health Review Commission review of settlement agreements
between employers and OSHA.
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The bill would prohibit employers from “discharging or otherwise
retaliating against” an employee who has reported an unsafe condition
or because the employee, after seeking to obtain corrective action, has
“refused to perform duties that he reasonably believes would expose

employees to a bona fide danger or injury or serious impairment of
health."

STANDARDS: The legislation would require OSHA to respond to petitions for health
' and safety standards within 90 days of receipt, and if the agency finds
that a standard is warranted, to issue a proposed rule within 12 months

of the petition and a final rule within six months after the comment
period or hearing,.

Would require the National Institute for Occupational Safety & Health
to submit recommendations for revisions of permissible exposure limits
for toxic substances at least once every three years, and OSHA to
respond to the recommendations by issuing a proposed rule within six
months and a final rule within one year after receiving the
recommendations.

Under the bill, OSHA would have to issue standards on a number of
health and safety issues within specified time frames.

ENFORCEMENT: The legislation would require that:

a) OSHA establish a special emphasis inspection program to target
high-risk industries and operations.

b) Employers report all work-related fatalities immediately and all
serious incidents resulting in hospitalization of two or more
employees withih 24 hours.

c) OSHA investigate all such incidents and fatalities.

d) Where OSHA determines an imminent danger of death or
serious harm to employees, the agency "tag" the hazard and the
employer take immediate corrective action.

e) Employees refusing to perform work exposing them to such a

hazard be protected against discrimination.

{continued)
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. COVERAGE:

The bill would grant OSHA authority to fine an employer failing to
take corrective action $10,000 to $50,000 per day.

The legislation also would incorporate S 445 (Senator Metzenbaum,
2/20/91), which proposed to increase the maximum criminal penalty
available under the act for willful violations that cause death and
would authorize criminal penalties for willful violations that cause
serious bodily harm.

The bill would expand coverage of the act to federal, state and local
government employees and to employees working in federal nuclear
facilities under the jurisdiction of the Department of Energy.

For industries regulated by other agencies, except for mining, the bill
would allow OSHA to cede jurisdiction “only if OSHA certifies that
the agency has and is enforcing a standard that is as effective as the
applicable OSHA standard.

State plans would be required to incorporate provisions “at least as
effective” as those outlined in the bill. NIOSH would be charged with
establishing a program to “identify and notify employees who are at
increased risk of suffering work-related injuries and illnesses.” It also
would be responsible for implementing a national surveillance program
to identify and collect data on work-related injuries and illnesses.

S 1622 - Referred to Committee on Labor & Human Resources
HR 3160 - Referred to Committee on _Education & Labor

A copy of S 1622 is attached. .
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The bill takeg the GAQ approach in-
stead, with one purpose in mind: to
provide tough fiscal oversight. There
i3 at least an appearance of a conflict
of {nterest when an agency such ss
HUD regulates a G8E like Fannie Mae
and, at the same time, may want that
GSE to take certain actions. An inde-
pendent agency does not have that on-
going relationship and can better con-
centrate on minimizing the risk to
Federal taxpayers. At the same time,
using a board format allows the regu-
intor to draw on the expertise of the
Federal Reserve System, the Treasury
Department, and the agencies with
policy expertise.

This bill is not perfect. There may
be wayvs to toughen it even further,
and I hope the Banking Committee
will examine the bill with that pur-
pose in mind =0 that the Senate can
vote on legislation with the toughest
measures possible,

GSE's perform critical publie policy
roles, but they also impose very real
and very serious finsncial risks on
Federal taxpayera. I agree with Sena-
tor Kohl that, for once, Congress
needs to fix a roof while the sun is
shining—build a tough oversight pro-
gram, while our GSE’s are enjoying
good health.

I commend Senator Kohl for his
ieadership in this area and for accom-
modating my concern for strong com-
pensation oversight at the GSE's. I
urge my colieagues to join Senator
Knhl, Senator Glenn, and myself in
working for the passage of legislation
this year to strengihen Federal con-
trol of our GSE's.@

3y Mr. KENNEDY {for himself and
Mr. METZENBAUM):

3. 1622, A bill to amend the Occupa-
Lional Safety and Health Act of 1970
Lo {mprove the provisions of such Act
with respect to the health and safety
o! employees, and for other purposes;
to the Committee on Labor and
Human Resources.

COMPREHENSIVE OCCUPATIONAL EAFETY AND

HYALTH ARFORM ACT

Mr. President, 20 years ago, Con-
gress enacled Lthe Occupational Safety
and Health Act because an uncon-
scionable number of workers were
being killed, injured or made i1l as a
result of workplace conditions. The act
represented a promise by the Govern-
ment to millions of working men and
woinen that we as & country were pre-
pared to take Lhe steps necessary to
“mssure sg far as possible” a safe and
realthful workplace for every working
2merican.

Since the, significant strides have
becn made in reducing the rate of fa-
talities from workplace Injuries. But
more than 10,000 workers still die
every year from injuries sustained on
the job, and 88 many as 100,000 die of
occupational disease. The percentage
cf annual workdayg lost because of
workplace [njurfies has sactuailly in-
creased since the early 70’s. The stark
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fact is that as 3 nation. we continue to
pay for the goods we consume and the
services we use with the health and
the Lives of the workers who produce
them,

As one of the sponsors of the 1970
legisiation which created the Occupa-
tional Bafety and Health Administra.
tion, I believed then and I continue to
belleve that a decent society should
not tolerste that kind of human suf-
fering and tragedy. Thsat is why I am
introducing today, with my distin-
guished colleague from Ohio, (Mr.
MrerzenBauM] the Comprehensive Oc-
cupational Safety and Health Reform
Act to update and strengthen the 1970
law.

When t.hnt law originally was en-
acted, It was & landmark measure-—the
first comprehensive, nationwide pro-
gram to prevent workplace injuries
and [linesses. But since that time,
America has changed, and s0 have the
Jobs that Americans do. We have also
learned & great deal that we didn't
know in 1970, about the nature and
causes of occupational injury and dis-
ease, and about what needs to be done
to more effectively identify and ad-
dress workplace safety and heaith haz-
al

The legislation we are introducing
today is intended to address many of
the wesknesses in the current law
which have been identified in studies
by the General Accounting Office, the
Oftice of Technology Assessment, »nd
the Administrative Conference, and in
oversight hearings conducted by the
Committee on Labor and Human Re-
sources in 1888.

Az described more fully in the sec-
tion-by-section anzlysis, the bil} In-
cludes mﬂsﬂm 4o streamiine

criminal penaities for ihe most.. egre~-
gious wiolationa of the Act. and. &o
expand coverage o

provisions to shift the focus of the Act
from one which relies on inspections
and the threat of civil fines to bring
about compliance with workplace
safety and health standards. to one
which recognizes that the objectives of
the Act can never be fully achieved
unless employers and employees take
an actiye role in working cooperatively
to identify workplace hazards and take
corrective action before injurles or ill-
nesses Occur.

To encourage that kind of active in-
volvement, our bill includes provisions
that would significantly increase em-
ployer and employee involvement in
two ways.

First, it would require employers to
develop written safety and health pro-
grams |dentifying and addressing
wetyandhwthhamﬂsinthewm
place, and providing for employee edu-
cation and training regarding those
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hazards. Second, it would require joint
employer-employee safety and health
commitices to be established at work-
sites with 11 or more employees. The
committees would have the authority
to review the employer’'s injury and {11-
ness records, investigate employee
complaints of safety and health haz-
ards, conduct regular inspections of
the workplace, and make advisory rec-
ommendations to correct hazards or
:inevhte unhealthy working condi-
ons.

Two states—Oregon and Washing-
ton—already have statutes requiring
workpiace health and safety commit-
tees. They are required in several Ca-
nadian provinces, and {n many Euro-
pean countries including Germany and
Sweden. They alsa exist in various
forms in many non-unjon and union
firms in this country. California hss
recently enacted legislation requiring
employers to have safety and health
programs,

The proposals ate based on two im-
portant concepts: employee empower-
ment and a workplace approach to oc-
cupational safety and health. They re-
flect a reasonsble and realistic ap-
proach to the problems we face in
trying to improve workplace safety
and health In an era of limited govern-
ment respurces.

Work-related injuries and ilnesses
are not just a public health issue; they
are also an economic issue. A recent
study by the Rand Institute for Clvil
Justice found that in 1989, work-relat-
ed injuries cost the nation $83 billion,
or nearly 2 percent of GNP—$31 bil-
lion In medical and other direct costs,
and a whopping $532 billlon in lost
work time. At a time when the na-
tion's health care system is in crisis,
and when American business is under
intense competitive pressure from

* abroad, those fizures are cause for se-

rious concern.

Above all, It is the human costs that
shduld give us pause, costs that are
measured not {n numbers, but in shat-
tered families and broken Hves—in
blood that is shed, bodies that are
mangled, and lungs that are destroyed.

With the introduciton of this legisla-
tion, we take a major new step toward
fulfiliment of the promise we made 20
years ago—of a safe and heaithful
workpace for every working American.

1 urge my colleagues to cosponsor
this legisiation and I ask unanimous
consent that a section-by-sectiion anal-
ysis and the text of the bill be printed
in the Rrcoro.

There being no objection, the mate.
rial was ordered 1o be prirted in the
Recorp, as follows:

S. 1822
Be it enacted by the Senate and House ¢f
_Representalives of the United Stales of
‘Americe in Congress assembled,
SECTION {. SHORT TITLE.
This Act may be cited as the “Comprehen-

sive Occupational Safety and Health
Refarm Act".
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SEC. 2. FINDINGS AND PURPOSE.

(a) Frnoecs,—Congress finds that—

{1) during the past two decades progress
has been made in reducing workpiace fatali-
ties, injurtes and exposurea to toxie sub-
stances through efforts of the Federal agen-
cies, States, empiloyers, employees and em-
ployee representatives;

(2) despite the progress described In pars-
graph (1), work-related injuries, illnesses
and fataljties continue to occur at rates that
£re unacceptable and that impose a substan-
tiai burden upon empioyers, emplioyees and
the natlon in vermas of lost production, wage
locss, medical expenses, compensation pay-
meants and disapility;

(3) employers and employees are not suffl-
c'ently invoived in joint efforts to identify
And correct occupational safety and health
harards;

(4) employers snd employees require
better training 1o identity safety and health
problems;

(5) Pedere! sgensy standard-setting has
not kept pace with krnocwledge about safety
and heslth haz. ~dx

(€) enforcement of occupational safety
and health standards has not been adequate
to bring abous timely abatement of hazard-
ous cor.ditians ¢f to deter future violation of
occupativi:zl health and safety standards;

(7) mililons of American workers exposed
to serious occupational safety and heaith
Lazards are excitided from full coverage
under the Occupational Safety and Health
Act of 1970; and

(B) the lack cf accurate dats and informa-
tian on work related fatalities, Injuries and
Nlnesses has impeded efforts to prevent

tuch fatajiries. . uries and illnesses.

(b) Purrosi.—it is the purpose of this Act
to—

(1) increase tl.2 |chivl participation of em-
ployers end empluyses in identifying and
cotrecting accupaiional safety and hesalth
hazzrda, by requiring the establishment of
employer szfety and heslth programs, joint
employer-employee safety and health com-
mittees, cnd training and education pro-
ETAMS;

(2) improve and expedile the setting of oc-
cupatlonal safety and hcalth standards;

(3) strengthen Federal and State agency
enforcement of violations of safety and
health standards;

(4) assure that all employees are afforded
full eovera~e and protection from safety
and health hazerds under the Occupational
Safcty and Health Act of 1870 or other Fed-
vral laws; end

(5) improve informution and data on work
reinted Luiiries, {ilnesses and fatalities for
nurposes of ennLacing occupational safety
wnd heaith.

EC. 3. REFERINCES.

Except as otherwise provided, whenever in
this Act an amendment or repeal s ex-
pressed in terms of &n amendment to, or
reoeal of, & section or other provision, the
10terence sniall be considered to be made to
». section or oihier provision of the Occupa-
ticnal Safety and Health Act of 1070 (29
1.3.C. 651 et seq.)

“TITLE [I—SAFETY AND HEALTH PROGRAMS
£, 101, SAFETY AND HEALTH PROGRAMS,

Jection 27 128 U.S.C. 878} is amended to
rcad 2s follows:
= }f% 27. SAFETY AN HEALTH PROGRAME.

“1a) ESTABLISHMENT ar PROCARAM. ~

“ 1) In cerpraL.~Each employer shall, in
r~vordance with this seciion, establish and
fy-ry out & safety ard hezith program to
reduce or elilminate hazards and (o prevent
{niaries and illcesses Lo employees.

"2} MODIFICATIONS TO SAFELY AND HEALTH
yacGraws.—The Secretary may, pursuant to
rezulations premulgated under subsection
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{eX1), modify the application of the require-
ments of this section to classes of employers
where the Secretary determines that, in
light of the nature of the rizks faced by the
employees of such employers, such » modifi-
cation would not reduce the employees’
safety and health protection.

“43) WOoRKSITES.—As used In this section
and section 28, the term ‘worksite’ means a
single physical location where business 1s

conducted or where operations are per-
formed by employees of an employer.

“(b) ReQUMEMKNTS.—A safety and health
Frogram established and carried out under
subsection (a) shall be & written program
that ghall include—

(1) methods and procedures for identify-
iag, evaluating, and documenting safety and
bealih hazards;

“(2) methods snd procedures for corrcet-
ing the safety and health hazards identified
under paragraph (1%

“(3) methoda and procedures for investi-
gating work-related fatalities, injuries and
{linesses;

“¢4) methods and procedures for providing
occupational safety and health services, in-
cluding emergency response and first aid
procedures;

*(3) methods and procedures for employee
participation in the implementation of the
safety and health program, including par-
ticipation through any safety and heaith
committee establizhed under section 28;

*¢8) methods and procedures for respond-
ing to the recommendations of the safety
snd heaith committes, where applicable;

“(7T) methods and procedures for providing
safety and health training and education to
employees and to members of any safety
and health committee estadlished under
section 28;

“¢8) the destgnation of & representative of
the employer who has the qualifications
and responsibllity to ldentify safety and
health hazards and the authority to initiate
corrective action where appropriate;

“(9) in the case of a worksite wkere em-
ployees of two or more employers work, pro-
cedures for each employer to protect em-
ployees at the worksite from hazards under
the employer’s control, including procedures
to provide information on safety and health
hazards to other employers and employees
at the worksite; and

*(10) such other provisions as the Secre-
tary requires to effectuate the purposes of
the Act.

"(¢) REGULATIONS ON EMPLOYER SAPFETY

AND HEALTH PROGRAMS. ~
“(1) GERERAL ON -
‘“CA) EsT. "—Not later than 1

year after the effective date of this section,
the Secretary shall promuigate fina) regula-
tions concerning the establishment snd im-
plementation of employer safety and health
p under this section.

“{B) TRAINING AND EDUCATICN.—~Regula-
tions promulgated under subparsgraph (A)
shall include provisions for the training and
education of employees, and of safety end
health commitiee members, as required
u;:lﬁr subsection (bX8). Such regulations
8 e

“(1) provide for the training and education
of amployees, including safety and health
committee members, iIn & manner that iy
readily understandable by such employees,
concerning safety and health hazards, con-
trol measures, the employer's safety and
health program, employee rights xnd sppll-
ccble laws and regulations;

“(if) provide for the training and educa-
tion of safety and health committee, con-
cerning methods and procedures for hazard
recoguition and control, the conduct of
worksite safety and heaith Inspections, the
rights of the safety and heaith committee,
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and concerning other information necessary
1o enable such members to curoy out the ac-
tivities of the committee uncer coction 28; °

*“(iily require that training and education
be provided to employees at tire time of em-
ployment and to safety and health commit-
tee members at the time of selection; and

“tiv) require that refresher training be
provided on at least an annual basis and
that additional training be provided to em-
ployees und to safety wnd health commiitce
members when there are changes in condi-
tions or operationa that may ¢xpose employ-
ecs Lo new or dliferent salety or health haz-
ards or when there are changes in safety
and health regulations or sizndards under
this Act that apply to the employer.

*(2) No Loss or rar.—The time during
which employees are participating in train.
ing and education activities under this sub-
section shall be corsidered as hours worked
for purposes of wages, benefits, and cther
terms and conditions of empiloyment. Such
training and education shall be provided ty
an employer at no cost to the employees of
the employer.”.

TITLE {i—SAFETY AND HEALTH COMMIT-
TEES AND EMPLOYEE SAFETY AND
HEALTH REPRESENTATIVES

SEC. 20L SAFETY AND HEALTH COMMYTTEES AND
EMPLOYEE SAFETY AND HEALTH
REPRESENTATIVER.

(a) In GENERAL.—Secticn 28 is amended to
read as follows:

“SEC. 28, SAFETY AND HEALTH COMMITTEES AND
EMPLOYEE SAFETY AND HFEALTH
REPRESENTATIVES,

“(a) REQUIRIMENT.—Each empinyor of not
less than 11 employees shall provide for the
establishment of safety end health commit.
tees and the selection of employee safely
and health representatives in accerdance
with this section.

“(b) SAFETY ARD HRALTH COMI4ITTEES.—

(1) I cENTRAL —Each emalcyer coversd
by this section shall establish a safety and
health committee at each worksite cf the
employer, except that the Secretary m=oy.
by regulation, modify the application of tuis
paragraph to—

“(A) an employer whose emriovees do not
primarily report to or work at a {ixed loca-
tion;

“(B) worasii¢z at which less than eleven
employees of a covercd employer are e:mn-
ployed; or

“¢C)Y worlisites whore employees of more

thdn one empioyer are employed.
Each employer required td esitblish a
sufety and health committee under this sec-
ticn shall, pursuant to regulations promul-
galed by the Secretary, enable such commit.
tee Lo excreise the rights descnbed in this
section.

“(3) MrMBIRseir.—A commitree estab-
lished under paragraph (1) shail consist of —

“(A) the employee safety an.: neslth rep-
resentatives elected or arpointed under suk-
sertion (¢X(2Y; and

“({B) as determin~d appropriate by the em-
plorer, employer representatives, the
number of which may not exceed the
number of employee represeniatives de-
scribed In subparagraph (A).

*(3) CHAIRPERSONS.—A comrniltee estab-
lished under paragraph (1) unail be co-
chalred by—

“(A) & representative selected by the em
ployer; and

‘(B) & representetive selected by the em-
pioyee members of such committes,

‘“¢4) RIgHTS.—A committee esiablished
under paragraph (1) shall have the right,
within reasonsble limits and in & reascnahle
manner, to—
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“{A) review any safety and hesith pro-
gram established under section 27 dy the
employer;

“(B) review incidents involving work-relat-
ed [atalities, injuries and llinesses and com-
plaints regarding safety or heslth hazards
by employees;

“(C) review, upon the request of the com-
mittee or upon the request of the employer
representatives or employee representatives
the employer's work
Injury and {liness records, other than per-
gonally fdentifiable medical information,
and other reports or documents relating to
eccupational wafety and heaiths

(D)) conduct inspections of the worksite
2t least once every 3 months and in re.
sponse to complaints regarding safety or
health hazards by employees or committee
members;

(E) conduct interviews with employees in
conjunction with inspections of the work-
aite; .

“(F) conduct meetings, at least once every
3 months, and maintain written minutes of
such meetings;

“{{(3) observe the measurement of employ-
ee exposure to toxic msaterials and harmful
physical agents;

“(H) eatablish procedures for exercising
the rights of the committee;

(I} make recommendations on behalf of
the committee, and in making such recom-
mendations, permit any member of such
committee to submit the separste views of
such member, or on behalf of the employer
or employee representatives on such com-
mittee, to the employer for Improvements in
the employer's safety and health program
and for the correction of hazards to employ-
ee zafety of health, except that such recom-
mendations shall be advisory only and the
employer shall retain full authority to
manage the worksite; and

*(J) accompany the Secretary or the Sec-
retary’'s representative during any physical
inspection of the worksite under section
B(a)

*($) TIME FOR COMMITTER ACTIVITIES.—The
employer shall permit members of the com-
mitiee establizhed under parsgraph (1) to
take such time from work as is reasonably
necessary to exercise the rights of the com-
mittee, without suffering any loss of pay or
benefits for time spent on duties of the com-
mittee,

“(8) RecuraTIONS.—NoOt later than 1 year
after the effective date of thia section, the
Secretary shall promulgate final reguiations
for the establishment and functioning of
safety and health commitiees under this
section. Such regulations shall include pro-
visions concerning—

“(A) the establishment of such commit-
t:es by an employer whoss employees do
not primarily report to or work at a fixed lo-
cation;

“(B) the establishment of such commit-
t-es with regard to worksites at which less
than 11 employees of a covered employer
ars employed:

*{C) the establishment of committees at
worksites where employees of more than
one employer are employed: and

*¢D) the employer's obligation to enable
the committee to function property ana ef-
tectively, including the provision of facilities
snd materials necessary for the committee
to conduct its activities, and the mainte-
narnce of records and minutes developed by
the committee,

*(¢) EMPLOTEX SBAFxTY AND HEALTH RErRs-
SENTATIVES.—

-(1) In cENEmAL-—Safety and hesith com-
mittees establishied under this section shall
include—

“(A) one employee safety and health rep-
resentative where the average number of
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representatives, except as provided
graph (2XC: and
‘(D) where an employer's

ployed, or at worksitea whese
more than one employer are employed,
number of employee safety and health rep-
resantatives a3 determined by the Becretary
by regulation.

'(3) Bnmzcrion.—Employee safety and
health representatives shall be selected by
and from among the employer's nonmana-
gerial employees, as follows:

"{A) Where none of the employer's em-
ployees at a worksite are represented by an
exclusive bargaining representative, the em-
ployees shall elect employee safety and
health representatives in an election held In
conformity with procedurea pursuant to reg-
ulations promuigated by the Secretasy.

“(B) Where the employer’'s employees are
represented by a single exclusive
representative, the bargaining representa-
tive shall designate the employee safety and
health representativea.

“(C) Where the employer’s employees are
represented by more than one exclusive rep-
resentative or where some hut not all of the
smployees are represented by an exclusive
representative, each barguining unit of rep-
resented employees (and any residual group
of unrepresented employees) shall have a
proportionate number of employee gafety
and health representatives based on the
number of employees in each
unit or group, except that each such unit or
group of 11 or more employees shall have at
least one representative. The selection proc-
esg shall be conducted In accordance with
the provisions of subparagraph (A) or (B) as
applicable.

“(3) R2CULATIONS.—Not later than 1 year
after the effective date of this section, the
8Secretary shall promulgste regulations con-
cerning safety and health representatives.
Such reguiations » inelude provisions
concerning-—

*(A) the number of employee safety and
heaith representatives where gn employer's
employees do not primarily report to work
at & fixed location;

“(B) the number of employee safety and
health representatives with respect to work-
sites at which less than 11 employees of &
covered employer are employed:

"(C) the number of employee safety and
health representatives at worksites where
employees of more than one employer are
employed: and

tect employee’s equal rights to participate
in the election without being subject to pen-
alty, diacipline, improper interference or re-

pro-
vided by contract, by other provisions of
this Act or by other applicable law, and nre
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not intended to alter or affect such rights
and remedies.”.
{b) Errzct or AMDwoMENT.~The amend-

and Health Act of 1970 as such section ex-
isted on the date of enactment of such Act.

TITLE III-COVERAGE
SEC. 381 EXTENSION OF COVERAGE TO PUBLIC EX-
PLOYTER,

(a) Derimrriow oF Exrroree.—Section 3(5)
(20 UB.C. 45%5)) is amended by striking
“but does not include” and inserting *in-
cluding™.

(b) CoNronang AMENDMENTS. -~

(1) Section 19 (29 UB.C. 668) 15 repealed.

(2) Bection 410¢(b) of title 39, United States
Code, I amended by striking paragraph (7)
and inserting the following new paragraph:

“¢7) the Occupational Safety and Health
Act of 1970 (29 U.B.C. 851 et 22q.);".

BEC. 302 APPLICATION OF ACT.

Bection 4(d) (2¢ USB.LC. 653bX1) is
amended—

(1) In paragraph (1) to read as follows:

(1) Where a Pederal sgency has promui-
gated and is enforcing standards or regula.
tiona affecting the occupational safety or
health of some or all of the employees
within that agency’s regulatory jurisdiction,
and the Secretary of Labor determines that
a standard or regulation as promulgsted and
the manner in which such standard or regu-
Iation is being enforced provides protection
t0 those employees that is at least as effec-
tive as the protection provided to those em-
ployees by the Secretary’s enforcement of
this Act, the Secretary may publish a notice
in the Pederal Register setting forth such
determination and the reasons therefore
and certifying that the Secretary has ceded
Jurizdiction to that Federal agency with re-
spect to the specified hazards to which the
designated employees are exposed. Such cer-
tification ghall remain in effect uniess and
untll vescinded by the Secretary.”;

(2) by redesignating paragrapha ()
through (4) as paragraph (5) through (7).
respectively; and

{3) by inserting afrer paragraph (1) the
following new paragraphs:

*“(2) The Secretary shall, by reguistion, es-
tablish procedures by which any affected
person_may petition the Secretary to re-
scind a certification under paragraph (1).
Upon receipt of such a petition the Secre-
tary shzll investigate the matter and shall,
within 90 days after receipt of the petition,
publish a decision with respect to the pet!-
tion in the Pederal Register.

*(3) Any persan who may be adversely af-

tion to another Federal agency pursusnt to
paragraph (1}, or by & decision of the Secre-
tary denying a petition to rescind such a
certification under paragraph (2), may at
any time prior tao the §0th day aftcr such
decizion i3 published in the Federal Register
file a petition challenging such decision
with the United States court of appeals for
the circuit wherein such person resides or
has his or her principal place of business,
for judicial review of such decision. A copy
of the petition shall be forthwith transmit-
ted by the cierk of the court to the 8Secre-
tary. The Secretarys decision shall be set
aside if found to be arbitrary, cxpriclous, ar
-abuse of discretion, or otherwise not in ac-
cordance with law.

*“{4) Nothing in this Act ahall spply to
working conditlons covered by
Safety and Health Act of 1977 (30 US.C.~

801 et seq.).”. X
VYVV 000007561 -




S 11836

SEC. 3. APPLICATION OF OSHA TO DOE NUCLEAR
PACILITIES.

Paragraph (6) of section 4(b) (29 USC.
653(bX2)) <{as redesi by section
303(2)) is amended to read as {ollows

“(8) Notwithstanding parugraph (1)} or
any other provision of this law, this Act
shall apply with respect Lo employment per-
formed In the Pederal nuclear facilities
under the control or juriadiction of the De-
partment of Energy.”.

SEC. 34, EXTENSION OF EMPLOYER DUTIES TO
ALL EMPLOYEES WORKING AT A
PLACE OF ENPLOYNENT.

Paragraph (1) of section 5(s) (20 UB.C.
854(a X 1)) 13 amended to read ax follows:

*(1} shall furnish employment and a place
of employment which are fres from recog-
nized hazards that are causing or are lixely
to cause dexth or serious physical harm to

. Lhe empleyees of the employer or to other

empioyees at the place of employment.™,
TITLE IV—OCCUPATIONAL SAFETY AND
HEALTH BTANDARDS
SEC. 431. TIMEFRAMES FOR SETTING STANDARDS.

(a) RECOMMENDATIONS AND PYTITIONR PFOR
STANDARDS.—Parsgraph (2) of zection &hb)
(29 U.B.C. 655(bX2)) iz amended to read as
follows:

“(3XA) If the Secreiary receives s recoms-
mendation of mn advisory commitiee, the
Secretary of Health and Human Services or
the Administrator of the Environmental
Protecton Agency or & petition from an in-
terested person that sets forth with reason-
ubie particularity the facts that the person
claims establish that an occupationsl safety
«r health standard should be promulgated,
modified or revoked, the SBecretary shall,
rot later than 90 days after receipt of such
recommendation or petition, publish in the
Federal Register a response stating whether
the Secretary Intends to publish a proposed
rile promulgating, modifying or revoking
cuch standard.

‘“‘B) If the response of the Secretary
ander subparagraph (A) states that the Sec-
retary does not Intend to publish a proposed
rule, the Secretary shall set forth the rea-
.ons for that decision. In all other cases, the
Secretary ghall, not later than 12 months
after the receipt of & recommendation or pe-
tition under subparsgraph (A), publish in
ihe Federal Register a proposed rule pro-
mulgating, modliying or revoking the stand-
ard discussed In the petition or recommen-
dation.”.

{b) Pxocmuu POR COMMWENT AND HEAR-
we.~—Paragraph (3) of section 8L (29
J.B.C. 855(bX3)} 13 amended—

(1) by redesignating such parsgraph us
sibparagraph (B} of paragraph (3); and

(2) by inserting before such subparsgraph,
az so redesignated, the following new sub-
paragraph:

“(A) Where informstion developed by or
submitted to the Secretary Indicates that s
rule should be proposed promulgating,
modifying, or revoking an occupational
Aufety or health standard, the Secretary
snall publish such a proposed rule in the
Federal Register and shall afford interested
persons & period of at least 30 days after
puablication to submit written data or com-
ments.".

(¢} Trux Fraux ror Issttwe Rores,—8ec-
tlon G(bX4) (29 T.8.C, 55(bX4)) s armended
by striking “sixty days” both places such ap-
pears and inserting 130 dayp®,

{d) Rzvivw or SECRSTALY'S FAILURE Ok R&-
PLSAL TO Issur RULRS.—Section 6 (29 U.S.C.
8L5) is amended—

(1) by adding st the end ef subsection (f)
the lollowing new sentence: “Judicial review
of the validity of an occupational safety and
health standard may be obtalned exclustve-
ly through a petition for review in the ap-
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propriste United States court of appeals,
acting under this subsection or under sub-
section (h).”; and

(2) by adding at the end thereof the fol-

-new subsection:

“(hX1) Any persot who may be adversely
affected by a determination by the Secre-
tary under subsection (bX2) not to propose
s rule promulgating, modifying, or revoking
[ §

tion with the United States eourt of appeals
for the circuit wherein such person resides
or has his or her principa) plsce of business.
A copy of the petition shall be forthwith
transmitted by the clerk of the sourt to the
Becrotary, The Secretary’s determination
shall be set aside If found to be arbitrary,
capricious, an abuse of dtau'etlon. or other-
wise not In accordance with law.

*(2) Any person who may be adversely af-
fected by & fallure of the Secretary to take
£ny action required by this section within
the time perfod prescribed by this section
may at any time after such period of time
has elapsed file a petition for review stating
that such action has been unlawfully with.
held or unreasonably delayed. Such petition
may be filed with the United States court of
appeals for the circuit wherein such person
resides or has his or her principal place of
business. A copy of the petition shall be
forthwith transmitted by the clerk of the
court to the Becretary. The reviewing court
shall compel the Becretary to take any
action that is found to have been unlawfully
withheld or unreasonably delayed. In decid-
ing whether to compel such actior the court
shall consider whether the Secretary's fall-
ure {0 act Iz consistent with the time lUmits
set forth in this section. The Seccretary’s
deaire to confer with, or to receive apptoval
from any other Federal agency or Federal
executive official, shall not justify the with-
holding or delaying of action by the Secre-
tary, except where such consultation or $0-
]ll.duuon of spproval is required by Federal

w.”.

SEC. 441, RASIS FOR STANDARDS.

Paragraph (8) of section 8 (29 U.8.C.
653(8)) Is amended o read as follows:

*“(8) The term ‘cccupational safety and
health standard® means a standsrd that ad-
dresses s significant risk to the safety or
health of employees by requiring condi.
tions, or the sdoption or use of one or more
practices. means, methods, operationa, or
processes that PUSE adequalely assure, to
the extent feasible, zafe and healthful em-
ployment and places of employment.”,

BBC. 408, IBC&!DING OF WORK RELATED ILLNESS-

Section &bXT) (20 US.C. 855X Is
amended by inserting after the third sen-.
tence the following new sentence: “The
standard shall also prescribe requirements
for recording or reporting & work-related {l1-
ness determined as a result of a medical ex-
amination or test conducted under the
standard.”,

BEC. 404 PUBLIC DIBCLOSBURE OF ALL COMMUNI-
CATIONS ON STANDARDS.

Section 8&b) (29 U.8.C. 855(b)) 13 amended

by adding at the end thereof the following

parsgraph:

“(9) The Secretary shall place all written
commentis and communications, and s sum-
mary of all verbal vommunications, with
parties outzide the t of Labor .
(Including oommunimuw with other gov-
ernment agencies), regarding the promulgs-
tion, mod.l!fauon or revocstion of a atand-.

ard - under section, In the public
recard.”,
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SEC. 06, REVISION OF PERMISSIBELE EXPOSIURE
LIMITS.

Section 8 (290 U.S.C. 855) (as amended ’
section 401(d)) iz further amended LU,
adding at the end thereof the following new
subsection:

“(1) In addition to other health and safety
standards promulguted uynder subsection
(b}, the Secretary shall, in cooperation with
the Becretary of Health and Human ferv-
ices, modify and estadblizh exposure limits
for toxic materisls and harnnful physical
agents on a regular basis, In accordance
with the requirements of subsection (bxS§),
in the following manner:

*“(1) The Secretary of Health and Humsn
Services, acting through the National Insu-
tute for Occupational Safety and Health,
shall regularly evaluate available scientific
evidence, data and information to determine
it exposure limits for toxic materials and
harmful physical agents promulgated under
subsections (2) snd (b) should be modified
or established to protect exposed employces
againat materinl !mpairment of health or
functional capacity. Such evaluations skall
include a review of the scientific literature,
standards of private and professional orsa-
nizations, national consensus standards.
standards sdopted by other countries, ar.d
recommendations of State and Federal
agencies.

“(2) Not less than once every 3 ye s tl-
Becretary of Health and Huoran Senvices,
acting through the National Institute for
Occupational Safety and Health, shai! de-
velop and transmit 13 the Sacretary recarn.
mendations fdentifying toxic meterials and
harmful pkysical ageats, if any, for whi.::
exposure linits should be modified or estab-
lished ta protect employees {tum Lislert
impalrment uf healih or functionsi capa.
ity. For each sl materinl or agont, ibe
recommendation shall include a sugge.ied
permissible expcsure Hmit, tize basis for the
suggested expusure lmit and, where =y
able, Informaiion on feasible cuntroi s
ures,

*(3) Not later then 30 days after the re
ceipt of such recomunendations. Lhe Secwv
tary shall publlsh such reconuneadations on
exposure limits in the Pedersl Register an.d
provide a period of 30 days for nudlle com-
ment. The Secretary shall evalua:c the rac
ommendations and public comcients ard
not later than 6 months after the recelpt of
guch recommendations, shall ;«~iish & n-s
posed rule to maintain, modify or sstabhsh
exposure limits for each toxic mateliat ail
harmful physical agent #8 to which the Sz
retary of Health and Human Servives huas
recommended that exposure Linits b2 e di
fled ar established. If & prezasod £X s
limit Is not the same a3 (912 supea s kg
suggested by the Secrctary ¢! Healla ana
Human Services, th2 Secrctury niiall v AniRin
why the suggesied limit 8 £ot Leing .o

“{4) Not later than 1 year af'er the purnii-
cation of the proposed exposure limils, the
Secretary shall {ssue a flnai sivncard and
such standard shall be subject w the re
quirements of subsection (bX8). If a iwral
exposure limit is not the same as the expo-
sure limit suggested by tha Secretiry of
Bealth and Bumzn Servites, the Sav.ivtary
shall explaln the reascns that the suggested
exposure limit {s not being adopted.

“¢5) In addition to the periodic roview cf
permissible exposure limits required by thi.
subsection, the Secretary ghall also estab-
lish or modify exposure limits for toxic ma-
“erials and harmful phynical agents when-
ever such sction is warranted. pursusnt to
subsections (bX5) and (g).".
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ation and the Muaber of enforcement per-
sonnel required for such luspections.

"(3) Inspectons conducted under this sub-
aection shall be in addition to other inspec-
tions conducted under this Act.

*(4) The Secretary shall annually aubmit
a report to the Congress on the special em-
phasis (nspection program as part of the
Secretary's annual report required under
section 26 which shall include the informa-
tion on inspections descyibed in paragraph
(2} that were curied out o the preceding
and current year.”,

SEC. 5¢5. INVESTIGATIONS OF FATALITIES AND B
RIOUS INCIDENTS.

Secticn 8 (29 U.S.C. €5T) (a8 amended by
secticn 5304) iy further amended by adding
at the end therecf the following new subsec-
tion:

“(IX1) The Sccretary shall investigate any
work-relar~d fatality or serious incident.

“(2}) 11 & (atality or serious incident occurs
in 2 piace of employment covered by this
Act, the embployer shall nollfy the S8ecretary
of the fatality cr serlous incident and shall
take appropriste measures to prevent the
destruction or alteration of any evidence
thet would assist in investizating the fetali-
ty or scrious {nc:dent.

"(3) As used in thia subsection, the term
serious incident’ means an incident that re-
sults in the hospitailzation of two or more
employces.”.

SEC. 506 AJATEMENT OF SERIOUS HAZARDS
CURLAG EMPLOYER CONTESTS.

(a) CitaTioNs.—Scoction Ka) (39 UB.C.
658¢a)) is ammended by Inserting after the
third sentence tha folowing new s-ntence:
“If the Becrelary or an authorized repre-
sentative of the Secretary believes that an
alleged viclaticn i5 sericus and presenta
such @ substantial risk Lo the safety or
health of employees that the initiation of
review proceedings sheuld not suspend the
running cf the pericd for the correction of
the viotation. the citation shall so state.”.

(b) CITATIGNS AND EXFORCEMENT.—Section
10 (29 U.S.C. 63} s amendod—

(1) In subsection (), by striking out
"(which pericd shall nut begin to run until
the entry ¢f a firnal crder ty the Commis-
slon in the case of any review proceedings
under this section inittated by the employer
in good faith and not solely for dclay or
avoidance of penalties)”; and

(2) by sdding at the end thereof the fol-
lowing new subssction:

“(d)(1) Excent as previdad in paragraphs
(2y and (3), th? re-icd permitted for the cor-
rection of a violatien shall begin to run
from the date 6! the receint of the citation.

'(2) If the emnmplayer initiates thuely
review proceedings under :his section in
which the emplayer contests matters other
Lhan the proposed msscasment of penaily or
characterization of the violation and the
proceedings are initjated by the employer in
good failth and not soleiy for delay, the
period permitteg for the correction of a vio-
latjon sitall, except &5 provided in para-
greph (37, not Legin to run until the entry
of a flital order by the Commission,

“(3) If the citation states that the viola-
tion is serious and presents such & substan-
tial risk to the safety or health of emplay-
ecs that the Initition of review proceedings
shal} not susyend the running of the period
for correction of the violation and if, stmui-
taneous with initiating aely review pro-
ceedings under the citation, the empilover

files a statement asserting that the period
for correction of the violation should be sus-
pended during sulh proceedings, the Com-
mission shall expedite the consideration and
decision 0of the employer’s review proceed-
ing. In its decision resolving that proceed-
Ing, the Commussion may modify the cita-
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tion's provision that the period for the cor
rection of the violation zhall run (rom the
date of the receipt of the citation, if the

Commission determines, based on a conaid-
eration of the nature of the vioiation, that
tbe nature and degree of risk posed to em-
ployees by the employer’s refusal to under-
take prompt correction of the violation, and
the extent of any lrreparahle injury the em-
ployer would incur by undertaking correc.
uono!meﬂolsuondunncmependencyor
review proceedings, that such provisicn
unreasonable in the drcummmu.

(c) Prxarriza-Section 17d) (39 Uvs.C.
£66¢d)) is amended by striking out “(which
pertod shall not begin to run until the date
of the final order of the Conunission in the
case of any review proceeding under section
19 initiated by the employer in good faith
and nat solely for delay or avoidance of pen-
alties)”. ~

(d) VERIFICATION OF ABATEMENT.-—Section
10 {as amended by subsection (b)) is further
amended by adding at the end thereof the
following new subsection:

“(eX1) Each emplorer to whom a citation
for a serious, willful or repeated violation
has becn {asued under section ¢ shall verify
the abatement of such violation in writing
to the Secretary not later than 30 days after
the period for the correction of the viola-
tion has expired, with sppropriate documen.
tary evidence. Each such employer mhall
prominently post, at or near each place that
a violation referred to In the citation oo
cauTed, a notice that the violation has been
absted, and shall make available to employ-
ees and employee representatives for inapee-
tion & copy of the verification of abatement
provided to the Secretary pursuant to théa
subsection.

(2} Not later thin 1 year after the effec-
tive date of this subsection, the Sccretary
shall promuigate {inal regulstions
the requirements of this subsection, includ-
ing provisions concerning—

“(A) thie documentary evidence required
to verify abatement of a violation: and

“¢B) the posting of notice of abatcment of
a violation.”.

SEC. 681, RIGHT TO CONTEST CITATIONS AND PEMN.
ALTI:S,

The first senterce of secticn 10(c) (29
U.8.C. 858(c)) iz amended by inserting after
"files & notice with the Secretary” the fol-
lcwing:. “slleging that the citation fails
properly to designate the provisions of the
Act, standard, rule, regulation or order that
have been violated. or that the citation fails
properiy to des heviolstion as serf.
oug, willful or repea! or that the pro-
posed penalty is nut adequate, or”.

SEC 548, RIGHT OF £XPLGYEE REMRESENTATIVES
mc };AITICIPA‘I'E IN OTHER PROCERD-

The last sentence of section 10(c) (29
U S.C. 868(c)) Is amended by inserting after
“participate as parties to hearings” the fol-
Jowing: “or other proceedings conducted™,
SEC. 509. OBJECTIONS TO MODIFICATION OP CITA.

TIONA

Bection 10 (29 U.8.C. 859) (aa amended by
section 508) {s further amended by adding at
t:u end thereof the following new subsec-
tione

“({X1) If the Secretary intends to with-
draw or to modily a citation as & resuit of
any agreement with the cited employer, the
rules of procedure preacribed by the Com-
missfon shall provide for prompt notice to
affected employees or representatives of af.
{octed employces, and that such notice in-
clude the terms of the proposed agreement.

*(2) Not later than 15 working days after
the receipt of the notice provided in accord-
ance with paragraph (1), any empioyee or
representative of employees, regardiess of
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whether such employee of representative
has previcusly elected 10 participate in the
proceedings, shall have the right to file a
notice with the Secretary salleging that the
proposed agreement fafls to effectuate the
purposes of this Act, and stating the re-
spects in which it fatls to Ga so,

“(3) Upon receipt of a notice filed under
paragraph (2), the Secretary shall consider
the matter, and if the SBecretary determines
to proceed with the proposed agreement,
shall respond with particulatity to the
statements presented in that notice,

“(4) Not Ilster than 15 working days {o)-
lowing the Secretary’s response provided
pursusnt to parsgraph (3), the employee or
representative of employees shall upon
filing a petition for service with the Com-
mission have the right to a hearing 2s to
whether adoption of the proposed agree-
ment would effectuate the purposes of the
Act, including & determination as to wheth-
er the agreement wotld adequate
ly abate the alleged vioiations.

“(8) If the Commission determines that =
proposed agreement fals to ciffectuate the
purposes of the Act, the proposed agree-
ment shall not be entered as an order of the

n, nor shall the citstion be with-
drawn or modified in sccordance with the
proposed agreement.”,

B8EC, 516 IMMINENT DANGER INSPECTIORS.

{a) Corrxcriow or Cowdliiona--Sccticn
13 {28 U.S.C. €52) is amended—

(1) by striking out subsection (¢);

(2) by redesignating subsections {(a) and
(b} as subsections (b) and (¢), respectively:
and

(3) by inserting before subtection (b), x= s0
redestgnated, the following new subseciion:

“(aX1) If any representative of the Secre-
tary determines, on the btagis of an tnzpec-
tion or investigation under this section, {hat
a condition or practice In a place of empioy-
ment is such that an immunent danger o
safely or healih exists that could r1eazon.
ably be expected to cauze death or scrious
physical harm or permanesr;i uapairment of
the heaith or functional capacity of employ-
ees if not corrected immediately, the repre-
sentative of the Secretary shail so inforin
the employer and affected eraployees and
shell request that the condition or practice
be corrected immediately or Lhat employees
be immedeately removed trom exposure to
such danger.

*(2) I the employer reluses to compiy
with a request under paragraoi (1), the rep-
resentative of the Secretary sngll consuit by
lelephone or similarly direct mediam ol
communication with the Secretary or the
Secretary’s designee to determine whether
notice should be posted in the workplace
pursuant to paragraph (3).

"“(3) If the Secretary or Lhe Secretary's
designee 30 suthorizes, the tegp.r<sentative of
the Secretary shall immedintely cause
notice to be posted In the workpince idenul.
fying the equipment, process or practioe
that is the source of the iramuent danger.
Such notice skall take the form of & tag or
other device that will be seen by empicyess
who might otlierwise be exposed to Lhe dun-
gerous equipment. process or prastice. The
notice shsll be removed oniy vy the Secree
tary or a representative of Lhe Sacrelary.

“{4) The fact that such rolice hay boe:
posted shall be noted in any citatlon iskuea
pursuant to section ¥ wiih respect to the
hesard invotved.

“(8) No person shall discharge or n any
manner discriminate aguinst any empioyec
because such employee has refused to per-
form & duty thet would expose the employ-
ee to the condition or s practice Lthat hes
been identified aa the source of imminent
danger by a Dotice posted pursuant to pera-
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SEC. 9. TXPOSURE MONITORING AND MEDICAL
SURVEILLANCE.

Section 8 (42 U.8.C, $85) (s amended by
sections 401{d) and 405) ia further amended
by adding at the end thereof the following
new subsection:

“{JX1) Not later than 2 years after the ef-
fective date of this subsection, the Secretary
shall promulgste final standards on ¢xpo-
sure monitoring and medical surveillance
p;ogntm in accordance with subsection
{b)—

'¢(2) The standards on exposure monitor-
ing promulgated under paragraph (1) shall
include the following:

“(A) Requirements for a formal exposure
assessment in & case where workers may be
exposed to toxic materials or harmful physl-
cal agents that are subject to standards
issued under this section, including toxic
materials or harmful phyaical agentz cov-
ered under section 1910.1200 of title 29,
Code of Federal Regulations,

“{B) Requirements for regular monitoring
and measurement of toxic materials or
harmiul physical agents for which an expo-
sure iimit has been established by the Secre-
tary or adopted by the employer, where
such monitoring and measurements wilt
assist In protecting the health and safety of
workers exposed o such toxic materials or
harmfu! physical agenta.

*{C) Requlremenis for a written compli-
ance plan for reducing exposures where ex-
posures are determined to exceed limita es-
tablished by the Secretary or adopted by
the employer,

(D) Requirements for employees to be
notified {in writing of exposures above expo-
sure limits estatlished by the Secretary or
adopted by the employer and the steps the
employer is taking 1o reduce exposures.

“(E) Requirements for the maintenance of
and access Lo ¢xposare records according to
ihe provisions cl sectlon 1910.20 of title 29,
Code of Federsl Regulations.

(P} Requirements for any safety and
herlth committee vstablished under section
28 to review the exposure assessment and
exposure monitoring program, to observe
exposure monitoring, to receive and have
access Lo coples of assessment and monitor-
ing resuits, to review written compliance
plans, and to make recommendations with
respect 10 such programs and plans.

“(3) The standards on medical surveil-
iance programs 9romulnt-ed under pars-
graph (1) shall inctude the following:

“(A) Requirements for an evalustion of
employee exposure sssessments and expo-
sure monitoring w identity which employ-
ees may be at risk of material Impairment of
hesith or functional capacity due to expo-
sure to toxic materials or harmful physical
agents.

“(B) Requirements for perjodic medical
examinations for employees identified to be
at risk of material impalrment of health or
functional capacity due Lo exposure to toxic
materials or harmful physical agents where
such examinations are appropriate to identi-
{y or to prevent inaterial impairment to
health or functional capacity,

“(C3} Requirements for the evaluation of
the results of medical examinations to de-
termine If an employee or a group of em-
ployees are exhibiling indications of present
or potential maverial impatrment of heaith
or functional capecity due to exposure to
toxic substances or harmful physical agents.

“tDY Reguirements for the notification of
employees of Lhe results of medical exami-
nations in & maaner that is understood by
the empiloyees.

*(E) Provigions setting forth the qualifica-
tions for health care providers who may
conduct medical examinations mandatéd by
this sectfon, Where feasible, the Secretdly
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according (o provisions of wsection
1910.20 of title 29, Code of Federul Reguls-
tions.

"“(I) Requlrements for the safety and
health committee establiahed under section
28 to review the employer’s inedical surveil-
lance program and to make recommenda-
tions with respect thereto. “.

SEC. 497. STANDARD ON ERGONOMIC HAZARDS.

Section € (42 U.8.C. 853) (as amended by
sections 401(d), 403 and 408) is further
amended by adding at the end thereof the
following new subsection:

“(kX1) Not later than 1 year after the ef-
fective date of this subsection, the Secreta.ry
shall {ssue a final standard on ergonomic
hasards to protect eraplioyees from work-re-
lated musculoskeletal Qisorders in accord-
ance with subsection (bX5).

*(2) The fina) standard {ssued under para-
graph (1) shall include the following:

“CA) A requirement for an ergonorics
program for employees who are exposed to

ergonomic haravda, that shall include provi-
sions for hazard identification, comtrol
measures, medical management, training
and education, and employee participavion.

*(B) Requirements for an evzluation of
Job processes, work atation design, rate of
work, and work methods to identify ergono-
mic risk factors that cause or are likely to
cause musculoskeletal disordera.

“(C) Requirements for control measures
to reduce streasors and musculoskeletal dis-
orders Including engineering controls, new
equipment or work organtzation controls.

“4D) Requirements for an effective medt-
cal mansgement program for musculoskele-
tal disorders including requirements for
qualified health care providers, heaith sur-
veillance, amnnp”te “dingnosis, treatment,
and followup.

“(E) Requlumem.s for recording muscu-
Joskeletal disorders as an iliness as defined
under section 8(cX2) and reporting such 11-
nesses to the Secretary.

“(F) Requirementa for the training and
education of employees expoted o ergono-
mic hazards on ergonomic risk factors, con-
trol measures and the employer's medical
management program.

'(G) Requirements for employee partici-
pation in the establishment and implemen-
tauon of the employer’s ergonomic program
through any safety and health commitiee
established under section 28.".

SEC. 408. TIMETABLE FOR SPECIFIC STANDARDS

Section @ (42 U.8.C. 655) (as amended by
sections 401(d), 405, 408 and 407) is further
amended by adding at the end thereof the
following new subsection:

“C1) The Becretary shall issue the follow-
ing safety and health standards under sub-
section (b)

“(1) Not later than November 30, 1991, the
Secretary shall issue a final standerd con-
cerning bloodborne pathogens.
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“(2) Not later than December 31, 1991, the
Becutuy ghall {ssue final standards con-

for "(.A) perm.hlble exposure limits, upc
or construction,

maritime and agricultur.
*(B) electric power generator,
sion and distribution;
) operations
(D) face, head. eye and foot protection;
“(E) walking and working surfaces;
“(F) hazardous materials;

¥
“(2) Not later than June 30, 1992, the Bec-
retary ahall jssue final standards on:
“CA) cadmium;
“(B) confined space entry;
*“(C) asbestos (remand);
“(D) accreditation of training for pro-
srems for hasardous waste opera.ons, snd
*(&) methylene chloride.
“(3) Not later than December 81, 1992, the
Sacretary shall issue final standards on:
*(A) respiratory protection;
“(B) 1,3-butadiene;
“(C) scatiolds;
“(D) fall protection: and
“(E) giycol ethers.
“(4) Not later than December 31, 1993, the
Secretary shall issue final standards on:
“(A) indoor air quality; and
“(B) safety and health regulations foo
ongsho:

ring.
“(8) Nothing in this subdsection shall b
construed as limiting the Secretary from is
suing additional safety and hcmth stand
ards under subsection (h).".

TITLE V—ENFORCEMENT
SEC. 31. NO LOSS OF EMPLOYEE PAY FOX INSPYA™
TIONS,

1

Section 8(e) (29 U.S.C. 857(e)) s amended
by Inserting after the first sentence the 7
lowing new sentence: “Time spent by an
ployee on any such inspection shall .
deemed to be hours worked for purposes ¢f
wages, benefita. and other terms and condi-
tions of employment.™.

SEC. 3% COMPLAINTS.

Section (X1} (29 UV.B.C. 5NN
amended—

(1) In the first sentence, by inserting “the
Act or” after “vioiation of " and

(2) by inserting after the third sentence
the folowing new sentence: “If the Secre-
tary. upon nctification from any other
source determines that there are reasonabiz
grounds to believe that an imminent danger
(33 described in section 13(a)) or serious vio-
lation (as described In section 17¢(k)) exists
in a place of employment, the Secretars
shall also make a special Inspeciion {n ar-
cordance with this section.”.

SEC. 363 TIMEFRAME FOR RESPONSK.

The last sentence of section 81 29
U.S8.C. 857(1X1)) iz amended by inserting
before the period the following: "not lar -
than 30 days after the rece!pt of the regues:
for inspection”.

SEC. 504. MANDATORY SPECIAL EMFHASIR

Section 8 (290 U.S.C. 65T} is amended
adding at the end thereof the following ren
subsection:

“¢hX1) The Secretary shall establish a :
carry out a specizl emphasiz inspection pro
gram for conducting inspections of indus-
tries or operations where existing hazards
newly recognized or new hazards introduced
into worksites wartant a more . ntersiis
than normal Inspection program.

“{2) The Becrctary shall annually der
nate the industries and operations for i
special emphasis {nspection program anhu
identify the number of special emphasis in-
spections that the Secretary plans to con-
duct in each designated industry and oper-
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graph (3). The right to refuse to perform
such a duty shall be in addition to sny other
right to refuse to perform hazardous work
that s afforded to employees by this Act, by
standards or regulations {sxued pursuant to
this Act, by contract, or by other applicable
law.”,

(4) in subsection (b), as 80 redesignated, by
striking out the first sentence and inserting
tn lieun thereot the following new sentence:
“The United States district courts shall
have furisdiction, upon petition of the Sec-
retary, 1o restrain any conditions or prac-
tices in any place of employment which
pose an i{raminent danger as described in
subsection (a).”.

(b) PexaLrizs.—Subsection (e) of section
17 (29 U.B.C. 468) is amended—

(1) by lmen.lng “(1)" after the subsection
designation:

- (2) by ;ddin( at the end thereof the fol-
lov.tm new paragraph:

“{2) In the event that an empioyver does
not Immediately correct the hazard refer-
enced {n a notice posted under section 13(a)
or remove all employees from exposure
thereto, the employer shall be assessed a
civil penalty of not less than 310,000 and
not more than $50,000 for each day during
which an employee continues to be e
to the hazard. This paragraph shall not
apply if the Commission determines that
the condition or practice was not of such a
nature as to be covered by section 13(a).".
SEC. 511. CTTATIONS AND PENALTIES FOR VIOLA-

TIONS OF SECTION £7 AND SECTION 128,

(e} CrraTions.—Section %a) (2¢ US.C.
658(a)) 15 amended by {nserting “, 27 or 28"
after "“section 5.

(b) Pevarrixs.—Section 17 (29 U.S.C. §86)
Is amended-—

(1) in subsection (a), by inserting ", 27 or
28" nfter “section 6

(2) In subsection (b) by inserting “, 27 or
28" after “section $*; and

(3) in subsection (c), by inserting “, 27 or
28" after “'section §”.

SEC. $12. OSHA CRIMLVAL PENALTIES.

(s} In Guwemat.—Section 17T (29 U.S.C.
635) is amended—

(1) in subsection (e)—

{A) by strixing “fine of not more than
510,050" and inserting “fine in accordance
-with section 3571 of title 18, United Su.t.a
Cede ™

{B) by striking “six months” and {nserting

© 10 years™;

(C) by striking “fine of not more than
€29,000" and lnserting “fine in accordance
with section 3571 of title 18, Unjited States
vode,”; and

(D) by atriking “one gear” and inserting
©20 years™;

(2) in suhsection (f), by striking “fine of
not more than $1,000 or by Imprisonment
for not more than alx months,” and insert-
ing “fine Ln accordance with section 3571 of
title 18, United Btates Code, or by imprison-
ment for not more than 2 years,”;

(1) In subsection (g), by striking **fine of
not more than $10,000, or by Imprisonment
for not more than alx months,” and insert-
ing “fine in accordance with sectlon 3571 of
title 18, Uaited States Code, or by imprison-
ment for pot more than 1 year,”;

(4) by redesiznating subsections (h)
through (1) as subsections (§) through (m),
respectivel y;

{5) by inserting after subsection (g) the
following new subsection:

“th) Any employer who willfully violates
any standard, rule, or order promulgated
pursuant to sectlon 8, or any reguiation pre-
scribed pursuant to this Act, and that viola.
tion causes serious bodlly Injucy to any em-
ployee but does not cause death to any em-
ployee, shall, upon conviction, be punished

[N
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by a fine In accordance with section 3571 of
title 18, United States Code, or by imprison.
ment for not more than B years, or by both,
except that if the conviction iz for e viola-
tion committed after @ first conviction of
such person, putiishment zhall be by a fine
In accordance with section 3571 of title 18,
United States Code, or by imprisonment for
not mote than 10 yoars, or by both,”; and

<8) by adding at the end the following ncw
subsection:

“(n) If & penaity or fine s imposed on a di-
rector, officer, or agent of an employer
under subsection (e), (f), (), or (), such
penalty or fine shall not be paid out of the
assets of the employer on behsif of that in-
dividual,™,

(b) Dxrinrrron.—Section 3 (29 U.8.C. 652)
at the end thereof the

The term ‘serious bodily tnjury’
means bodily injury that involves—

“{A) a substantial risk of death;

*(B) protracted unconsciousness:

“¢(C) protracted and obvious physical dis-
1 . or
“4D) protracted loss or Impalrment of the
function of a bodily member, organ, or
mental facuity.”.

{c) JURISDICYION POR ProsrcuTION UNDER
STatE AND LocanL CaiMiNal Laws. —Section
17 (29 U.B8.C. 666) (a3 amended by subsec-
tion (a)) Is further amended by adding at
the end thereof the following new subsec-
tion:

(o} Nothing in this Act shall preciude
State and local law enforcement agencies
from conducting criminal prosecutions in
secordance with the laws of such State or
locality.”.

TITLE VI—-PROTECTION OF EMPLOYEES

FROM DISCRIMINATION
SEC, ¢4t. ANTIDIBCRIMINATION PROVISIONS.

Bection 11(c) (29 US.C. 860(¢c)) s amend-

(1) {n paragraph (1), by adding before the
period the following: ., including reporting
any injury, [Ilness or unsafe condition to the
employer, agent of the employer, the safety
and health committee or employee safety
and health representative’;

(2) by striking out paragraphs (2) and (3),
and inserting the following new paragraphs:

“(2) No persont shall discharge or In any
manner discriminate against an employee
for refusing to perform the employee's
dutiea because of the employee’s reasonable
apprehension that performing such dutles
would result (n se infury to the employ-
ee or other empliy The circumstances
causing the employee's apprehension of se-
rious Injury must be of such a nature thata
reasonable person, under the circumstances
then confronting the employee would con-
clude that there is & bona fide danger of an
injury or serious impairment of health re.
sulting frowmm the circumstances. In order to
qualify for protection, the employee must
have sought from his employer, and have
Wbeermnme to ut>uwt-!uiru.mcv.u-rect!I ons of the eir-

caus e refusal to perform
the employee’s duties. pe

(3) Any employee who believes that such
employee has ed, disciplined,
or otherwise discrimtnated against by any
person in violation of this subsection may,
within 180 days after such alleged violation
occurs, file {(or have filed by any person on
the employee’s behalf) a complaint with the
Secretary wlleging such discharge, disci-
pline, or discrimination. Upon receipt of
such a complsint, the Secretary shall notify
the person named in the complaint of the
fMiing of the complaint.

“(4XA) Not later than 60 days after the
receipt of & complaint filed under paragraph
(2), the Secretary shall conduct an invests-
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gation and determine whether there is rea-
sonable cause to believe that tha complaint
has merit and shall notity the comptlainant
and the person alieged to have committed a
violation of this section of such findings.
Where the Secretary has concluded that
there ia reasonable cause to believe that a
violation has occurred, the Secretary shall
steompany such findings with a preliminary
order providing the relief prescribed by this
subsection. Thereafter, either the person al-
leged to have committed the violation or the
complainant may, within 30 days, file objec-
tiona to the findings or preliminary order,
or both, and request a hearing on the
record. except that the fiding of such objec-
tions shall not operate to stay any reinstate-
ment remedy contained in the preliminary
order. Such hearings shall be expeditiously
conducted. Where a hearing is not timely
requested, the order shall be
deemed a final order which {s not subject to
judicial review, Upon the conclusion of such
hearing, the Secretary shall lzssue a finsl
order within 120 days. In the interim, such
proceedings may be terminated at any time
on the basis of an agreenent entered Into by
the Secretary, the compiainant, and the
person alleged to have committed the viola-
tion.

“(B) If, In response to a compiaint filed
under paragraph (1) or (2), the Secretary
determines that a violation of this subsec-
tion has octurred, the Secreiary shall
order-

{1} the person who committed such viola-
tion to take action to correct the violation;

“(1i) such person to reinstate the com-
plainant to the complainant's former posi-
tion together with the compensation {n-
cluding backpay). terms, conditions, and
privileges of the complainast’s employment;
and

'(iii) compenmatory damages.

If such an order is issued, the Secretary, at
the request of the complainant, may ss<ess
against the person against whom the order
Is issued = sum equal to the aggregate
amount of ail costs and expenses Uincluding
attorney’'s fees) reasonably incurred as de-
termined by the Secrvtary of Labor, by the
complainant {or, or in connection with, th.
bringing of the complaint upon which the
order was {ssued.

"(SWA) Any person adversely affected or
aggrieved by an order issued after & hearing
under paragraph (4XB) may obtain review
of the order In the United States Court of
Appeals for the circuit in which the viola-
tion, with respect to which the order was
issued, sllegediy occurred. or the circuit in
which such person resided on the date of
such violation. The petition for review must
be filed within 60 days from the issuance of
the order of the Secretary. Such review
shall be in accordance with the provisions oJ
chapter T, of titie 5. United States Code, and
shall be heard and decided expeditiously.

“(B) Whenever 8 person has failed to
comply with an order issued under para-
graph (4XB), the Secretary shall file a civil
action in the United States district court for
the district (n which the violation was fourd
to occur in order to enforce such order. In
actions brought under this subsection, the
district court shaill have jurisdiction to
grant all appropriate relef. including in-
junctive relief, reinstatement, back pay and
compensatory damages.

‘“¢8) The legal burdens of proof that pre-
vall under section 1221(e) of title 5, United
States Code. shall govern adjudication of
protected activities under this subsection.”,
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TITLE VII--0S8HA AND NIOSH TRAINING
AND EDUCATION
BRC. 701. OGHA AND NIOSH TRAINING ACTIVITIER.

(8) Exransion.—Section 31 (29 U.B.C. §70)
{s amended—

(1) in wsubsection (a) by inserting after
“gualified personnel to carry out the pur-
pose of this Act.” the following: “, including
education programs for employees and
members of ssfety and health committees,
as appropriate.”: and

(2) by adding at the end thereof the {ol-
lowlnx new subsection:

“(d) The Secretary shall develop, dlncuy
or by grants or eonm training materials,
model curricula and programs (o assist em-
ployers in providing the training and educa-
tion required by section 27 and in complying
with the standards lssued under section 8.”.

TITLE YIII—RECORDKEEPING AND
REPORTING

SEC. 841. DATA COLLECTED BY SECRETARY.
Section 24(a) (29 U.8.C. 673) Is amended—
(1) by inserting “(1)" after the subsection

designation; and

(2) by adding at the end thereof the fol-
Jowing new persgraphs:

“(2) For the purpose of setting safety and
health srandards, targeting inspections to
individual establishmentx, evaluating stand-
ard setting and enforcement programs, and
for other purposes, the Secretary shall col-
leet information and conduct analyses that
icentify—

“CA) industries, employers, p op-
erations, and occupations that have a high
rate of injury or illness;

“(B) factors that cause or contribute to in-
jurles and jlinesses; and

"(C) workers' compensation costs associat-
ed with the injuries and {lineases,

*(3) The Secretary shall issue regulations
that require each employer covered by this
Act Lo report to the Secretary each work.re-
lated death of an employee of the employer
immediately upon knowledge of the employ-
er, and to report sach serious incident that
resuits in the hospitalization of two or more
employees of the employer within 24 hours
of the incident.

“(4) Data collected under this subsection
shall be publicly available in & form suitable
for further statistical analysis.”,

HEC. 2. EMPLOYEE REPORTED ILLNESSES,
Section B(cX2) (20 USB.C. 85%cex2)) s

amended—

(1) by striking “dcaths, injuries and M.
nﬁes” and fnserting “deaths and injuries™;
a

(2) by insertirg before the period at the
ead the following: *, and work related Ull-
nesses and suspected work related (llnesses
tincluding » work related iliness reported by
an employee or an employee's physician),
unless the employer makes a reasonable de-
termination that the iliness Is not work re-
1ated™.

SEC. 503. EMPLOYRE ACCESR.

SBection 8(eX2) (28 USB.C. 857(cx2) i=
amended by adding at the end the following
rew sentence: “The records and reports re-
gquired under this section shall be made
avallable to the Secretary, the Secretary of
Health and Human Services, 0 employees
and to employee representatives.”.

TITLE IX-NIOSH

SEC. 901. HAZARD RVALUATION REPORTS.

Bection 20{aX6) (20 U.B.C. 64%axa)) Is
amended—

(1) In the second sentence, by inserting
“and whether any hazardous condition or
harmful physical agent found In the place
of employment poses a risk to exposed em-
ployees” after “as used or found™; and

() by inserting after the second sentence,
Lhe following new sentence: “If a determina-
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tion is not made within 8 months of the re-
celpt of a request, the Secretary shall pro-
vide the employer and affected employees
with an interim report on the known or sus-

SEC. 992. SAFETY RESEARCH AND EVALUATIONS.
Section 20(a) (29 U.S.C. 66%a)) s amend-
ei:'bylddlmumeendthmmeiollow-
new
*(8) The Secretary of Health and Human
Services shall identify major factors con-
tributing to occupational injuries and fatall-

SEC. M. INFORMATION AND EDUCATION ABOUT
OCCUPATIONAL ILLNESSES.

Section 20(a) (20 U.S.C. §61(2)) (aa lmend-

ed by section $02) is further amended by

.ddinl at the end the following new para-

graph:

‘“{9) The Secretary of Health and Human
Scrvices shall carry out a program to identi-
iy and notify employees at increased risk of
occupational llnesses, injuries, and fatalj-
tles, including public information and edu-
calion programs for groups of workers at in-
creased risk. In carrying out the program,
the Secretary shall notify nb.leeu of stud-
les conducted or funded by the Secretary
who are found to be at increased riak and
shall make recommendations on appropri-
aie medical surveillance for groups of em-
ployees at increased risk.”,

EEC. 964. CONTRACTOR RIGHTL
Section 20(b) (29 U.B.C., 68%D)) ia amend-

ed by Inserting af!
the following: “or the
designees or contractors of such Secretary,”,
BEC. $66. NATIONAL BURVEILLANCE PROGRAM,
Section 20 (29 UB.C. 869) Is amended by
adding at the end thereof the following new

subeection:
“(fX1) The Secretary of Health and

Human Bervices, acting through the Nation-

cooperation wi

agencies of the Department of Health and
Human Services and the Secretary of
Labor) establish a national surveillance pro-
gram to Identify cases of occupational WI-
nesses, fatalities, and serjous injurles. In
conducting the national surveillance pro-
gram, the Secretary of Health and Human
Services shall coordinate the activities of
the Secretary with State heslth agencies
and Federal and State workers’ compensa-
tiun agencies.

“(2XA) The Becretary of Health and
Human Services oct data each year
on the number and of
cupational fatalities, selected occupational
{llneases, and selected occupational injuries

“(B) In selecting occupational dlseases
and injuries for the collection of data under

coneider the
known frequency of the disorder, the severi-
ty of the disorder, and the xize of the popu-
lation at risk.

“43) The Secretary of Health and Human
Services shall prepare reports and analysis
of fatalitien, occupational diseases, and inju-
ries collected under the national surveil-
lance program and transmit the information
to the Secretary of lLabor, State health
agencies, employers, employees, and other
interested parties.

“(4) The Secretary of Health and Human
Bervices may issue regulations to require an
employer, through a physician or other
health professional employed by or under
contract to the employer, to report informa-
inJirics 1o OPGeT 0 carer ot e prmeaions

en cl.rry oul
irtea & provisions

all oc- -
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SEC. %4 ESTABLISHMENT OF NIOBH AR A SEPA.
RATE AGENCY WITHIN PUBLIC
HEALTH SERVICR.

The second sentence of section 22(b) (29
U.B.C. 671(h)) iz amended by inserting after
“The Institute shall be” the following: “es-
tablished as a separste sgency within the
Public Health Scrvice and be”.

TITLE X-STATE PLANS

SEC. 181, STATE PLAN COMMITTEES AND PRO-
GRAMS.

Bection 18(c) (29 US.C. 867(c)) is amend-

(1) by striking “and” st the end of pars-
graph (7).

[$3] bym-m:u perlodatzheendnt
paragraph (8) and inserting a comma;

(S)brlddimuthemdthetollm;new

paragraph:

‘“(9) provides for the development of
safety and health programs, training pro-
grams, and safety and health commitiees
that are at least as effective as those re-
quired under section 27 and 28, and™.

SEC. 1002 ACCESS TO INFORMATION; EMPLOYER
RIGHTS.

Section 18(c) (2¢ T.8.C. 687(¢c)) (as amend-
ed by section 1001) is further amended by
adding at ht.he end thereof the following new

DAragral
“(10) provides for reporting requirements,

protection of employee rights, and access to
information that are at least as effective as
those required under this Act or other FPed-
eral laws which govern access to Informs-
tion related to this Act.”.

SEC. 1002. COMPLAINTS AGAINST A BTATE PLAN.
Section 18 (29 U.8.C. 667) is amended—
(1) In the third sentence of subsect.cn

(e)—

(A) by inserting after “preceding szcn-
tence” the following: “and except as provid-
&d in subsections (D), ¢1) and ())"; and

(B) by striking out “(except for the pur-
poaeot”mdanthnlouo'athmuch of
this section)™;

(2)byaddm¢nthcendthueotthc'ai-
lowing new subsection:

“(IX1) If the Secretary receives a writien
complaint from an employer. employee, or
employee representative that a State s dei!-
cient in its compliance with & provision of
its State plan and the Becretary determines
that there are reascnable grounds o believe
that zsuch a deficiency exists, the Secretary;
shall promptly investigate any such coma-
plaint. Complaints that allege a deficiency
in an enforcement action by a State shall be
investigated not later than 30 days after tne
receipt of such complaint,

*¢2) The Secretary shall, not later than 32
days after the completion of an investica.
tion under paragraph (1), transmit in writ-
ing to the State and to the complalnant the

clency that is identified. X the
termines there are no reasonable grounds to
believe that a deficiency exists the Secre-
tary shall notify the complainant in writ:ng
of such determination.

“¢3) Not later than 30 days sfter the re-

Secretary in writing concerning what sction
the State has taken {n response to the Sec-
retary’s findings and recommendations.

*“(4) If after receipt of the responae of the
State under paragraph (3), the Secretary be-
lleves a serious viclation of the Act exists
for which the State has falled to ssue a ci-
tation, the Secretary shall with reasonatle
prompineas izsue & citation.”.

SEC. 1084, ACTION AGAINST STATE PLAN,
Section 181) (29 UB.C 887({)) = amend-
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(1) by inserting (1" after the subsection
dealgnation;

(2} by redesignating the second senience
as paragraph (3) and indenting such aporo-
priately;

¢3) by Inserting after paragraph (1), the
following new paragraphc

“(2XA) If the Secretary Al any time finds
reasonable grounds to believe that sz State
has failed to comply substantfally with any
provision of the State plan or any assurance
contained therewn, the Secretary shall glve
notice to the State of the deficlencies and
shall sllow 8 months for the correction of
the deficiencies.

“(B) If after 8 months the Secretary de-
termines that the State has not corrected
the deficiencies and that grounds for with-
drawing approval of the State plan exist,
the Secretary shall institute proceedings
pursuant to paragraph (3) for the withdraw-
al of approval of the plan, uniess the Secre-
tary determines in writing that exceptional
circumstances exist that jusiify a decision
not to Institute such proteedings.”; and

(4) by adding at the end thereof the fol-
iowirg new paragraph:

‘“(4) During the pendency of proceedings
pursuant to paragraph (3). the Secretary
shall exercise jurisdiction, concurrent with
the State, over the safety and heaith issues
that are subject to the State plan..

SEC. 1605. APPLICATION OF FEDERAL STANDARDS,

Section 1B (29 T 8. C. §57) {15 amended by
sarjon iuG3d) is further ainended by pdoing
at the end thereor the following riew sutsec-
tion:

“(J) in the event a 8tate, within 8 months
after the promutgation of a safety and
health standard bv tne Sveretary under see-
tion €, fails 1o acdopt W PTiawigale a stand-
ard that is at least as effective as the Feder.
al standard, the State skait enforce the Fed.
eral standard un:!l s State standard is in
effect that is at ieast as effective as thz Ped.
eral standard.”.

SEC. 160 STATE PLAN CONFORMING AMEND-
MENTS,

Section 18 (29 U.S.C. €67) (us amended by
section :0D3 and 1.85) w furiher amended
by adding at the £na thereof the {oilowing
new subsection:

‘“(k) Fach Siate which is exercising au-
thority to operate & State safety and health
plan under section 18 ehall within 1 year of
the effective date of this subsection modify
the plan 10 conform with the requlrements
of this AL

TITLE XI—VICTIM'S RIGHTS
1105, OCCUPATION L SAFETY AND HEALTH
HAZARL:S VICTIM'S RIGHTE

1) IN GenrraL.—Section 28 (s amended tn
read as Jollows:

“HEC, T UCCUPATIONAL SARETY AND UEALTH
HAZARDE VICTIVS RIGUTS

“(a} DEFISITION.~AS Used in this seclinon,
the terma “victim’' means—

“¢1) an cmployee Who has sustained a
work-reiated injury or lilness which is the
subject of an inspection or (nvestigation
condilcted under cection 8{1); or

“{2) & family member of an employee, 11—

*(A} the empioyee L5 killed ax a result of &
work-related injury or tilness which is the
subject of an inspection or investigation
conducted under section 8(1); or

“{B) the empioyee sustains a work-related
injury which is the subject of £n tnspection
or investigation conducted under section
(1), and the employee cannot reasonably
exercize the rights of the employee under
this section

“(hr Vicroe's RIGHTS.—~Notwithstanding
any other provision of law, on request, a
victim shall be afforded the right to—

(1) meet with the Secretary or an author-
{zed representative regarding the inspection

~EC
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or investigation under section 8(4)
concerning the employse's h:ury {inem or
death, prior to the Secretary’s decision to
issue a citation or take no action: and

*(2) receive at no cost, 8 copy of any cita-
tions or reports, issued as & resuit of the in-

companied by an explanation of the rights
of employee and employee representatives
to participate In proceedings conducted
under section 10,

For the purposes of section 10, & victim
shail have the sxme righta a3 an employee.

“(c) DISCUSSION ON MODIFICATION OoF CITA-
Tton.—~Prior (o entering Into an sgreement
to withdraw or modify a citation issued as &
result of an Inspection of 8 fatality or seri-
ous Incident conducted under section B(1).
on request, the Secretary shail provide an
opportunity to the victim to appear and
make & statement before the parties con-
ducting the seitlement negotiations.

“{d) Rxuxores.—For @ violation of this sec-
tion, in sddition to any other remedies that
might be available to a victim under Federal
or State law, & victim shall be entitied to—

(1) declaratory relief:

*{2) injunctive relief;

(3} any cosiz incurred by the victim in se-
curing the documents referred o In subsec-
tions (bX2) and (¢}, and

“(4) reasonable attorneys fees and costs,

“{e) NOTIFICATION.~—The Secretary shall
take reasonable actions to inform victtms 0f
their rights under this section.”,

(b) ErrecT or AMENDMENT.—The amend-
ment made by subsection (2) shall not be
construed Lo affect the amendments made
by section 29 of the Occupational Safety
and Heslth Act of 1970 a8 such sectlon ex-
{sted on the date of ensactment of such Act.

TITLE XI1--EFFECTIVE DATE
SEC. 1201. EFFECTIVE DATR.

This Act and the amenximents made by

thiz Act shall become effective on the date

that iz 90 days after the date of enacument
of this Act.

SecTioN-BY-SECTION ANALYSIS OF THE COM-
PREAENSIVE  OCCUPATIONAL SArery Asd
Hzarrh Rzroax AcT

ZECTION 1. SHOKT TITIE
The legislation may be cited as the “Com-
prehensive Occupational Safety and Health

Reform Act'

SECTION 1. FINDINGS AWD PURFOSL

Congress finds that despite progress made
in reducing the f work-related deaths,
injuries and to toxic substances
since 1970, such rates remain unaccepiably
high. In addition, employers and employecs
are insufliciently involved in joint efforts to
identify and correct occupational safety and
health hasards, and lack sufficient OSH
training: standard-setting, enforcement, and
data collection are inadequate: and millions
of American workers lack adequate federal
occupational safety and health protection.

The purposes of the legislation are to In-
crease the joint participation of employers
arkl empiloyees in identifying and correcting
workpiace harvards to improve standard-set-
ting. enforcement and data collection, and
to ensure adequate federal occupationsl
safety and heaith protection for all workers.

SECTION 3. OSHA AMXNDMENTS.
The legislation amends the Occupational

Baftety and Hezlth Act of 1970 (“the Act™)
(29 U.S.C. section 651 et seq.).

Tille I—Safety and Health Programs -
SECTION 101. SAVETY AND MRALTH FROUAAMS.

Section 101 requires employers to estab-
lish snd maintain occupational safety and
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heslth ("O6H™) programs to reduce or
eliminate hazards and to prevent injuries
and illnesses to employees. Each program
must be In writing, and must provide for (a)
1dentification and corvection of hazards, (b)
employee training, education, and participa.
tion in the OSH program (to be considered
as hours worked) (c) procedures for re-

sponding to and Investigating OSH inci-
dents, (d) designation of an employer OSH
representative, and <e) OSH procedures for
multi-empioyer worksites,

Within one yesr of ensctment. DOL Iy re-
quired ta (ssue reguistions concerming em-
ployer OSH programa. DOL & authorized to
modify the appiication of this section's re-
quiremnents to clasges of employers if DOL
determines that employees’ OSH protection
would not be reduced,

The legistation requires employers to pro-
vide employee OSBH training, including
training for new employees and employees
who face changed working conditlons or
modifications in applicable OSH regulstions
and stapndardsa, as well as annual refresher
training. OSH commitiee members (as de-
scribed in Section 201) must receive special
training.

Title 1 —Joint Safety and Health
Caommitieces

SECTION 301. JOINT SAFETY AND HEALTH
COMMITTERS.

Section 201 requries employers with more
than 10 employees to establish joint em-
ployer-empioyee OSH committees. Each
committee shall have the right to (a) revicwy
the employer's OSH program and OSH
records, (b) conduct inspections and employ-
ee interviews periodically and In response to
specific incidents, (¢) observe OSHA inaper-
tions and exposure monitoring by the em-
ployer, and (d} make advisory recommenda-
tions to the employer. Time spent on com-
mittee activities shall be considered as time
worked.

Although this section requires employers
to establish & commiitee at each of fts work-
sites, DOL is authorized to modify this re-
Quirement for worksites with fewer than 1}
employees, muiti-employer worksites, and
employees wha do not work at fixed ioca-
Hons,

For worksites of between 11 and 50 em-
ployees, the commitiee must include at Jeast
one empioyee representative. For worksites
of bétween 51 and 99 employees. the com-
fnittee must include at least two employes
representatives. Committees at larger work-
stites must Include sn additional representa-
tive for each additional 100 employees at
such worksites (up to & maxiroum of six).

Emnployer-designated representatives on
the Committee are not to exceed employee
representatives in number. In non-union set-
tings, employee representatives are to be se-
lected from among non-managerial employ-
ees by secret ballot election. In union seot-
tings, the exclusive bargaining agent shail
designate such representatives. In mixea
setiings, each represented group (plus one
residual group of unrepresentad employees:
shall have proportional representetion o
the comunitt.-2, except that each group of 11
or more employees shall have at least one
representative.

DOL is required to issue fihal requistions
regarding OSH committees within one y=ar
of the effective date of the legialntion.
DOL’s regulations must provide procedures
(where applicable) for election of employee
representatives, and require employers to
make necessary facilities and materials
available to conupittees.
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Title 111 OSHA—coperage
SECTION 301, PURLIC EXFLOYYES

Section 301 provides comprehensive
OSHA coverage tw all federal, state and
local employees for the {irst time.

SECTION 303. CEDING JURISDICTICN TO OTHER
PEDLRAL AGENCIES

OSHA currer.tly does not apply te private
saclor emplovees covered by another federal
sgency's OSH regulations. Section 302 re-
places this rule. requiring DOL to certify,
{for each specified hazard a3 to which it
wishes to cede furisdiction, that sanother
federal ageney has an equally effective
standard or regulation regulating that
hazard. (Empioyees covered by MSHA, how-
ever, are expressiy exempted.) This section
2150 sets forth procedures which permit af-
focted individuals to seek a rescission of &
certification pefore DOL, a3 well aa jndicial
review of DOL certifications and refusals to
rescind a certification.

SECTION 303. COVERAGE OF DOE NUCLEAR
PACILITIES

Section 303 epeciflcally extends QOSHA
coverage to federsl nuclear facilittes under
the furicdicuon of the Department of
Energ:.

ZECTION 404, CLARIPICATION OF GENERAL SUTY
CLAUSE

Sacction 104 moakes clear thit GSHA'S gon-
eral duty clatse entends o muld empioyer
worksites, where hazardoeus conditions of
practices may affect nct only the empioyer’s
own employees but alse other employvees
working at the stte.

Title [V: QSFA stendards

SECTICN 401, STANDARD-STITING PROCEDURES

Section 401 sets forth piocedures regard-
Irg OSHA's standard-cetting process, First,
if an advisory coramiitce, ¥IQSH, or EPA
recommends (or any interested person peti.

ions for? the promulzatinn, mediflcation or
revocation cf a standard, DOL must publish
a response wichin 80 davs, and must issue &
proposed rule mtlun L2 .zoniths unless it
conclhudes that rio action is warranted.

Followingz the issance of a proposed rule,
DOL must per:mit & pablic comment period
of at least 30 day3 and must lssue a final
rule within 380 days after the commesant
prriod or hearing.

Section 401 aizo pormite arizcted persons
1o scek judicial review of a aecision by DOL
not Lo propose & ruje Lo promuizate, modify
Or Tevoke i 5tancard as requested tn a rec-
ommendation or petition. Sacn & decisien
rmay be set asiée i it 1s found to be arbi-
irary, capricious, or &n aouse of diseretion,
Alffected persons may also seek judicial
review i LOL fajls to act witiain the time
Fericds specilied o whis secuon, Lo compel
COL w take any action unlawniully withheld
or unrcasonabiy driayed.

Finally, Section 401 maxea clzar that chal-
lengzs tc the vaiidity of a standard inust be
trought elther within 60 days of the issu-
enice of a final ruje {(&s provided under sec-
tion 6 of tha AcuL), or Gy petitloning for
the modification or revocation of a standard
through the prceess set {arth above,

BECTICN 403. CONSIDERATIONS (N STANDARD-

SETTING

Section 402 ammends the definition of "oc-
cupaticnal safety snu health stardard” 1o
mean a standa:rd which aadresses a signifi-
cant henith or safely ris® by requiring em-
ployers to adopt practices or processes that
most adequately assure, 10 the extent feasi-
ble, & safe and heslthilal workplace.

SECTIOXN 40S. RECORDING WORK-RYLATED
1LLNESSEY

Section 403 requires DOL standards to
provide for recording or reporting of work-
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related {(linesses determined as & result of
niedical examinations concductad under such
standards,

SECTION 404. PURLIC DISCLOSURS OF STANDARD-
RETTING COMMUNICATIONS

Sectlon 404 requires DOL to place all com-
munications regarding the standard-setting
piocess in the public record.

SECTION 408. REVISION OF PERMISSIALR
EXPOSTURE LIMTTS

Section 405 requires NIOSH to evaluate,
an & regular baais, wnemer exposure iimits
{or toxic materials and harmful physical
agents should be modified or established.
NIOSH must alac transmit to DOIL, at least
every 3 years, recommendationa as to expo-
sure limits which should be modified or cs-
tablished,

DOL is required t0 publish such recom-
mendzstions, allow 30 days for public com-
ment, (Esue s proposed rule responding to
sikch recommendsations within 8 months of
receiving them, and issue & final rule within
1 year of issuance of the proposed rule,
DOL must explain its reasons for adopting
any proposed or final exposure limit which
differs from NIOSH's recommendations.

SECTICN 404. KXPOSURE MONTTORING AND
MEDICAL SURVEILLANCE STANDARDS

Section 406 requires DOL to issue final
standards on exposure monitoring and med-
{cal survelllance programs within 2 years of
the legiglation's effective date. The expo-
sure raonitoring standards must provide for
formal exposure assessments, regular moni-
toring, & written compliance plan to reduce
excess{ve exposures, employee notification
of excessive exposures, recordkeeping, and
participation of the joint OSH committee,
The medical surveillance standards must
provide for identification of at-risk employ-
ees, perfodic medical examinations of such
employees, notification 1o employees of ex-
amination resuits, certification of health
care providers to perform medical examina-
tions, confidentiality of personal employee
medical records, prohibition of discrimina-
tion against any employee based on exami-
nation restits, recordkecping, and participa-
tion of the joiat OSH committee,

SECTION 407. ERGONOMIC HAZARDS STANDARD

Section 407 requires DOL to issue a final
standard on ergonomic hazards within 1
sear of the legislation's effective date. The
standard must provide for identificaiton of
ergonomic ha=ards, & program for employ-
ecs exposed to such hazards (Including
traininz end edu of uch employees),
control measures to reduce such hazards
fincluding an effective medical management
program), recordkeeping, and participation
of the joint OSH committee,

SECTION 408. ADDITIONAL 5TANDARDS

Section 408 requirea DOL to issue certain
additiona] standards by the dstes lsted
telow:

November 30, 1981, blocd bcrne patho-
gens.

December 31, 1991, permissible exporure
limits (update for construction, maritime,
end sagriculture); eleetric power, logging:
head and foot protection: walking and work-
Ing surfacex; hazardous materials; and
motor vehicles,

Junre 30, 1992 cadmium; confined space
entry, asbestos tremand); hazardous waste
training program accreditation; and methyl-
ene chloride.

December 31, 1892, respiratory protec-
tiopn; 1.3-butadiene; scaffaclds; fall protec-
tion; and giycol ethers.

December 31, 1893, Indoor air quality; and
longshoring.
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SECTION §01. KMPLOYEE PARTICIPATION IN
INSPECTIONS
Section 501 provides that timce spent by a.
employee sccompanying an OSHA repre-
sentative on an inspection, as permitted by
the Act, shall be treated as hours worked,

SECTION §02. IMMININT DANGEND AND SERIOUS
YIOLATION COMPIAINTS

The Act requires DOL to make a special
Inspection upon receipt of a complaint from
an employee or employee reprezeniative al-
leging an imminent dahger or a serious vio-
Iation which threatens physical harm, if
DOL finda reasonable grounds to believe
that such danger or violation exists. Section
5023 extends this requirement to tmminent
dangers and violations DOL learns about
from other socurces, and makces clear that
the complaint may allege a aerious viclation
gfmflther & standard or a provision of the

SECTION 803. NOTIFICATION OF DOL FINDING OF
MO AEASONABLE GROUNDS

Section 503 requires DOL to notify the
complainant within 30 days of the com-
piaint if it concludes that there are no rea-
sonable grounds to believe that such danger
or violation exists.

SECTION 804. SFECTAL IMPHASIS IXSPECTION
PROGRAM

Section 504 requires DOL to establish and
carry out a special emphasis inspection pro-
sram targeting high-risk industries or oper-
ations, and to report annually ta Congress
thereon.

SECTION 508. DOL INVESTIGATICN OF SERIOCS
INCIDENTS

Sectlon 508 requires employers to report
any wark-related death or serious incident
(requiring hospitalization of at least two
employees) to DOL, and requires DOL to {n-
vestigate such incidents,

SECTION 508. ABATEMENT PROCEDURES

Sectlion 506 revises the Act’s abatement
procedures by providing a general rule that
the period permitted {or correction of a vio-
1ation shalil begin to run from the date of re-
celpt of the citation. An exception allows gn
employer to delay abatement unti]l the
entry of a {inal order by the OSH Review
Commission if an employer contests a cita-
tion in good faith, unless (a) the employer
contests only the proposed pensilty or the
characterization of the violation, or (b) the
violation s sertous and presents a subsian-
tial safety or heaith risk of harm.

Seetion 508 furiher provides that an em-
ployer charged with & serious vijolation
which presents # substantial safety or
health risk, and thus subject t0 an abate-
ment period which begins to run upon lssu-
ence of & citation, may seek a delay or sus-
pension of such period from the OSH
Review Commission. In the event of such &
request, the Commission shall expedite the
proceeding and may modily the require-
ment of immediate commencement of the
abatement period if it determines that such
requirement was unreasonabie under the
C

This egection also requires employers cited
for serious, willful or repeat violatlons to
verify to DOL the abatement af siteh vigta-
tions within 30 days of the expiration of ti: -
abatement period. to provide appropriate
documentary evidence to establish such vev
{fication, and to post & notice of abatemen:
at the place of the violatlon. DOL is re-

quired to issue ngulat.iom regarding atale-

ment verification and posting within ore
year of enactment.
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SECTION 847. EMPLOYEE CONTEST OF CITATIONS

To conform the bases upon which employ-
ers and empioyees may contest citationa,
Section 507 makes clear that employees may
do 80 based oo the chanacterization of the
viclation (non-serjous, serious, wiliful or re-
peated), the sections of the Act or regula-
tions listed as the basis for the citation, or
the proposed penalty.

SECTION 508, EMFLOYXE PARTICIPATION

The Act currently allows employees to
participate in OSH Review Commission

hearings. Section 508 allows employees to
pn.rudpwe in other OSHRC proceedings as

sncuou 809, EMFLOYER CONTEST OF DOL-
EMFLOYER AGRREMENTS

Section 509 requires DOL to notify affect-
ed employees if it intends to modify or with-
draw a citation as @ result of an agreement
with the cited employer. Such employees
may challenge the agreement within 15
days if it falls to effectuste the purposes of
the Act.

If DOL rejects the challenge, such em-
ployees may (within 15 days) seek an
OSHRC hearing. DOL is preciuded from
carrying out the agreement if the OSHRC
determines that it would not effectuate the
purposes of the Act.

SECTION 810. IMMINENT DANCERS

Section 510 requires OSHA inspectors,
upon discovery of a workplace hazard which
noses an imminent danger, to notify the em-
ployer and request immediate abatement of
the hazard. If the employer refuses to abate
the hazard, the inspector (upon spprovsl by
DOL) may lmmediately post a notice or tag
identifying the hazard as posing an immi-
nent danger. Employers who fall to abate
such a tagged hazard, or remove &1l employ-
ees from expasure thereto, shall be fined be-
tween $10,000 and $50,000 per day for non-
abatement. In addition, employers are pro-
hibited from discriminating in any manner
against an employvee who refuses to perform
a duty that would expose him or her to the
tagged hazaxrd.

SECTION 811. VIOLATIONS OF OSH PROGRAM AND
COMMITTES REQUILEMENTS

Section 511 makes clear that DOL may
issue citations and astess penalties for viola-
tions of new sectiona 27 (OSH programs)
and 28 (OSH committees).

SBCTION $12. OSHA CRIMINAL PENALTIES

Section $12 expands the maximum erim!-
nal penajties for violations of the Act. The
maximum imprisonment penalties are in-
creased as follows:

Willful violation that causes death: in-
creased from 8 months to 10 years (first
conviction) and 1 year to 20 years (addition-
al convictions).

Advance notice of an inspection: Increased
from 6 months to 2 years.

False statement. increased from § months
to 1 year.

Wiliful violation that causes serious
Injury: a new criminal offense is created
with . maximum imprisonment of 5 years
first conviction) and 10 years (additional
convictions). “Serifous beodily infury” Is de-
Iined to mean bodily injury that involves a
substantial risk of desth, protracted uncon-
sciouszness, protracted and obvious physical
disfigurement, or protracted loss or impair-
ment of the function of a bodily member,
organ, or mental faculty.

In 1984, the maximum criminal fine limits
(ranging from $1,000 ta $20.000) for OSHA
violations were superceded by the higher
snaximum criminal fine limits ($250,000 per
individual, $500,000 per organization) con-
talned in the Sentencing Reform Act of
1984 (18 US.C. sectlon 3571). Section 512
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clarifiea the spplicabllity of these higher
limits to OSHA violtions. In addition, thiz
section provides that individusls convicted
of OSHA offenses will be personally lizble
for any criminal fines azsessed against
them.
Title VI: Anii-Discrimination Protection
SXCTION $01. ANTI-DIBCRIMINATION
PROVISIONS

Section 601 extends the coverage of the
Act’s antd on provisions to (1) an
employee's reporting of injuries or unaafe
conditions, and (b) an employee's refusal,
after first unsuccesafully agking the employ-
er to eliminate an unsafe condition, to per-
form duties which the employee reasonably
believes would expose him or her to a bona

fide danger of injury or serious impairment
of health.

Sectlon 801 also revises the procedures for
the handling of discrimination complaints.
The period for filing such complaints iz in-
creased from 30 to 180 dayx following the al-
leged discrimination. DOL is required to in.
vestigate the complaint and report findings
within 60 days.

If DOL issues a preliminary order finding
a violation, such order becomes final unless
within 30 days a party flles objections there-
to and request a hearing, In which case DOL,
is required to issue a final order within 120
days of such hearing. DOL s authorized to
(a) require employers to correct violations
and reinstate discrimination vietims, ()
award back pay, compensatory damsges,
costs and expenses, and {(c) seek judicial en-
forcement of final orders if necessary. Af-
fected persons may seek judicial review in
an appropriate U.8. Court of Appesls within
60 days following the Issuance of a final
order,

Finally, Section 801 provides that the
legal burdens of proof set forth in the Whis-
tleblower Protection Act of 1889, § US.C,
section 1221(e), shall apply to ndjudication
of OSHA ant{ tion compiaints.

Title VII: Training
SECTION 701, TRAINING AND EDUCATION

Section 701 requires DOL to develop
model curticula, training materials and edu-
cational programs for employees and OSH
comuittee members.

Title VIII: Reporting and Data Collection

SECTION 001. DATA COLLECTION

Section 801 requires DOL to gather, and
make publicly avalilable, data in order to
identify (a) high-risk industries, employers,
operstions, and occupationa, (o) causes of
injuries and illnessesp-uid (c) Workers’ com-
pensation coats. DOL 'must also issue regula-
Lions requiring employers to report work-re-
lated deaths {mmediately to DOL, and to
report serious incidents (requiring hospitali-
zation of 2 or more employees) to DOL
within 24 hours.

SECTION 003, ILLNESS RECORDS

The Act requires employers to keep
records and file periodic reports on work-re-
lated deaths. injuries and flinesses. Section
802 adds to this st {linesses suspected to be
work-related, unless the employer makes a
reasonable determination that the illness is
not work-related.

SECTION 803. ACCESS TO RECOUDS

Section 803 provides that DOL, HHS, and
employees shall have access to employer
OSH records.

Tille IX: NIOSH
SECTION 201. HAZARD EVALUATION REPORTS

Section 901 requires NIOSH, after receiv-
ing a request for a determination as to the
toxicity of a workplace substance, or the
safety or health risk pored by s condition or

physical sgent, 0 provide = determination
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as soon a3 passible, and to provide an inter-
im report if it cannot make a determinstion
within § months

SECTIOR 302. RESEARCH

Section 902 requires NIOSH to identify
major factors contributing to work-relsted
deaths and injuries through sccident inves-
tigutions and epidemiological research.

SECTION 503, EMPLOYEX NOTIFICATION
FPROGRAM
Section 803 requires NIOSH to establish a
program to idetnify and notify employees at
increased riak of suffering work-related
deaths, injuries and {linesses, and to make
recommendations ss to medical surveiliance
of such employees.
SECTION $04. DOL RIGHT OF INSIFECTION
Section 904 makes clear that NIOSH's au-

thority 10 inspect records extends to fts des-
ignees and contractors.

SECTIOR 308. NATIONAL SURVEILLANCE
FROGRAM

Section 905 requires NIOSH to establish a
national surveillance program to identify
work.related deaths, Injuries and flinesses,
and to provide reports on the data collected
pursuant to such program to0 DOL. This sec-
tion also authorizes HHS to require employ-
er3s to provide such data to XIOSH.

SECTION $00. REDESICRATION OPF NIOSK
NIOSH currently operates under the aus-.
pices of the Center for Disease Control. Sec-
tion 908 provides for the redesignation of
NIOSH as a separate agency within the
Public Health Service.

Title X: State Plans

SECTION 1001. STATK PLAN COMMITTELS AND
FROGEAMS

Under Bection 1001, state plans must re-
quire employers to establish OSH
and commitiees at least as effective as those
required under thiz legislation.

SECTION 1002. STATE PLAN REQUIREMENTS

Under Section 1002, state plans must In-
clude reporting, anit-discrimination. and
acress Lo information provisions which are
at lenst as effective as those provided under
this legisiation or other applicable federn
laws.

SECTION 1003, COMPLALINTS AGAINST STATE
PLANS

Scctnon 1003 requires DOL to investigate
compiaints against state plans promptly it it
finds reasonable grounds to believe that a
state has not complied with ita plan. (Com-
plaints regarding enforcement must be in-
vestigated within 30 days.) DOL is further
Teguired to transmit findings to the comn-
plalnant within 30 daya of the completion of
its investigation. If DOL finds that a state is
not in compliance with {ts plan, it must so
notify such state, and within 30 days the
state must inform DOL of its response, DOL
is also required to issue citations for serious
violations if the state has falled to do so.

SECTION 1004. WITHDRAWAL OF STATE F1AR
APPROVAL

Section 1004 provides that { DOL finds
reasonable grounds to believe that a state
has failed to comply substantially with its
plan, it shall give the state 6 months to cor-
rect any deficlencies. If the state fails to
correct such deficlencies within 8 months,
DOL shall commence proceedings to with
draw approval of such state’s plan, unless
exceptional clreumstances exist. During tae
pendency of any proceedings to withdraw
approval of a state plan, DOL shalil exercise
concurtent jurisdiction with the state pign,

VvV 000007569




S 11844

BSECTION 1008. ADOPTION OF FEDERAL
STANDARDS

Section 1005 provides that when a fedorsd
standard is sdopted, state plans must either
gdopt an equally effective standard within 8
months or adopt the federal siandard until
such time as @ comparable standard |Is
adopted.

SECTION 1004. CONTORMING STATE PLANE

Section 1008 permits states 1 year from
the effective date of the legislstion 1o bring
thelr plans into compliance with the legisls-
tion.

Title XI: Victims’ Righls
SECTION 1101. VICTINS' RIGRTS

Section 1101 extends certain rights to em-
ployees who suffer injuries or {linesses on
the job, and to the families of employees
killed on the job. If DOL investigates the in-
cident, such individuals are entitled to (a)
meet with DOL prior to DOL's decision ag
to whether or not to issue s citation, (b) re-
ceive coples of citations, reports, and notices
of contest, (¢) participate In OSHRC pro-

and (d) meet with DOIL znd the
employer before any settlement ts agreed to.
Title X1I: Effective Dale
SECTION 1201, EFFECTIVE DATE

Scction 1201 provides 2 elfective date for
this legislation 90 days after enactment.

Mr. METZENBAUM. Mr. President,
I am proud to joln with Senator Kex-
NEDY today as an original cosponsor of
the Comprehensive Occupational
Safaty and Health Reform Act.

Twenty-one years ggo, Congress en-
acted the Cccupational Saf-ty arnd
Health Act with the following pur-
pose: “To assure so far as possible
every working man and woman in the
Nation safe and heslthful working
conditions,”

Since then, we have made some
nrogress toward achieving that goal
Employers have become more aware ¢f
safety and health problems, and many
employers have tried to address those
problems,

But our promise of a safe and
healthy workplace for all American
workers remains unfulfilled. T'wa dee-
ades after passage of the zct, injury
and death rates remain chockinzly
high, ard have been rising since 19383,
The American workplace is becoming
a “little shop of horrors.”

In 1989, the most receni year for
which statistlcs are available, 19,450
workers were killed on the job, an av-
erage of 40 workers each work day. At
this rate, an American worker is killed
on the job every 36 minutes.

Another 1,700,000 working men and
women suffered disabling injuries on
the job In 19389, an average of 6,538
workers each work day. At this rate, a
working man or woman in this country
suffers a disabling injury on the jcb
every 13 seconds.

Hundreds of thousands more work-
ing men and women died or became
disabled as a result of job-related iil-
nesses and diseases such es cancer,
lead poisoning, and respiratory dis-
ease. At present, we lack even the data
to know how bad this problem really

is.
This level of carnage i3 completely
unacceeptable, These are not just sta-

tistics—these are our mothers and fa-
thers, our sons and daughters, our
wives and husbands. The fates they
are suffering are unspeakably horri-
ble: they are being crushed by falling
walls, killed in fireball explosions, dis-
membered by machines, asphyxiated
by gas, buried alive in collapsing
trenches, electrocuted, burnmed, and
crippled or killed by disease.

The simple fact is that many of
these tragedies are preventable, We
must do more to fulfill OSHA's origl-
nal promise of providing safe and
hesithy working conditions for every
working American.

Prior to last year, when the maxi-
mum civil penaltles were increased,
OSHA had never been amended. The
comprehensive legisilation we are -
troducting today is long overdue. It ad-
dresses a number of major problems
with the act and OSHA's enforcement
scheme,

Prehaps the most fundamental prob-
lem OSHA faces i3 a lack of resources.
OSHA has only 1,200 inspectors to en-
{force compliance by roughiy 3.5 mil-
lion employers, providing protection
for some 55 million employees. Collec-
tively, State occupational safety and
health agencies have only 1,100 in-
spectors to enforee compliance by 2.3
million employers, providing protec-
tion for 34 mitlion workers,

These numbers mean that even the
most high-risk employers are not
likely to see an OSHA inspector show
up to inspect their facilites. Indeed, as
the number of employers and workers
subject to OSHA's jurisdiction has
grown, the agency's funding has
shrunk in real dollars, with the agency
receiving $248. million in fiscal year
1989,

We must recognize that large in-
creases in OSHA's funding are uniike.
ly given our current fiscal problems.
OSHA's enforcement strategy will con-
tinue to be based largely on voluntary
compliance hy employers snd workers.
But employers and workers often lack
adequate information about workplace
health and safety hazards and hew
best to abate t

The bill we are introducing today
will dramatically improve the coopera-
tive efforts of employers and employ-
c¢es (o address workplace safety and
health issues. First. the bill requires
employers to establish occupational
safety and health programs to reduce
or eliminate hazards, and to prevent
injuries and illnesses to employees.
Employee training and education will
be provided as part of these programs,
GSHA {s authorized to mogdify the ap-
pilcahility of these requirements to
ciasses of employers provided that em-
ployees' safety and health protection
is not reduced.

‘The bill also reqires employers of 11
or more emplolyees to have safety and
heaith committees made up of .zn
equal number of employee and em-
ployer representatives. In unionized
settings, employee representatives are
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bargaining representative; otherwise
they are to be elected by employees.
Comrnittees are authorized to revier
the employer’s safety and heaith pn

gram, conduct inspections, and make
advisory recommendations to the em-
ployer.

Many employess refrain from blow-
ing the whistie on unsafe conditions
for fear of losing their jobs or suffer-
ing other reprisals. The bill strength-
<18 the act's anti-discrimination provi-
sion, by adopting protections and rem-
edies modeled on the Surface Trans-
portation Act. Ermnployee reporting of
unsafe conditions is protected, as well
as refusais o work where the employ-
¢e réasonably believes that there is a
bona fide danger of injury or serious
impairment of health.

The bill also revises the procedures
for the handling of discrimination
complaints, and authorizes OSHA to
order reinstatzinent and assess back
Fay, compensatory damages and attor-
neys’ fees against violators.

In addition to iiicreasing Lhe involve-
ment wnd cocperation of employers
and empioyees. wo must also make
sure that CSi{iA gets the most impact
In terms of reducing work-related
deaths, injuries and illnesses out of
every dollar of funding it gets. Twe
decades of experience have exposcd
many problems with C<HA's stand-
ard-setting pi2c-ss and enforcement
scheme, Thiz levislation strengthens
OSIHA's autherity in a number of rv
spects.

OSHA's existing standard-setting
procesz is woetdly insdegquate to keep
up witn tiie thousands of potentially
hazardous new chemicals and other
pnysical agents iatroduced into the
American workplace annually. As of
1022, CEYA standards rezulated oniy
rbout 630 suhsiaz.ces, fewer than 30 cf
which were reguiatzd by comprehen-

sive stondares roviding for such
things 28 taposure moenitoring zad
nedicar surveLl e,

Ewra wien CGrHA Lias undertaken to
provide z siandard (or u given safety
o1 healtii Para-i s response s often
inadecuate. in 19739, Ior example. o
Presidential thsck  forze  deterinined
that OSHA™ (371 machine guards
standards ccve=ied cnuy 15 percent of
the magi;nc tyrss then in use, Fiftcen
years later, that standard has yet to be
updat:sa.

Morecver, meny GSHA standards
under desvelcpment are delayed for
years. ror example, OGHA spent 9
years developing a lockout/tagout
standard governing protections against
the sudden activation of machinery,
bezinning consideration in 1289 and is-
suing a final standard in 1¢83. During
that decade of delay, over 1,000 Ameri-
cans lost their lives from accidents
that could have teen prevented, L)
OSHA's cwn ca:culaticns, had a stand
ard been in place.

The bill streamlines OSHA's stand-
srd-setting process, shortening it to

to be designated by the emplayees’ -roughly 18 months, OSHA Is slso re-
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quired to address certain specific hae-
ards mlready on the agency’s regula.
tory agenda—including exposure moni-
toring, medical survelllance, and er-
gonomic hazards—within certain time
frames.

There are several significant prob-
lems with the act's hazard abatement
procedures. First, employers can delay
abatement of a hesalth or safety
hazard simply by contesting a citation
Issued by OSHA. That process can
take months or years to complete. The
bill would require employers to abate
serious violations of the act when a ci-
tation is first issued if there i3 a sub-
stantial risk of harm. Employers seek-
Ing review of the citation in such cases
would be entitled to expedited consid-
eration of the review proceeding.

Similarly, if an OSHA Inspector
finds an imminent danger which could
reasonsably be expected to cause death
or serious injury, the employer need
not abate the hazard until the agency
obtains a court order. The bill author-
{zes OSHA to "‘tag’” imminent dangers
immediately {f the employer refuses to
abate them, and to fine employers be-
tween $10,000 and $50,000 a day for
nonabatement.

In addition, OSHA does few follow-
up inspections to verify abatement, re-
lying i{nstead on inverified employer
statements. The blll requires employ-
ers to provide documentary evidence
to verify abatement, and to post no-
tices of abatement.

This bill also addresses the agency’s
enforcement through the act’s crimi-
nal provisions. Although OSHA has
handed out large penaltlies iIn a
number of cases—by citing employers
on an instance-by-instance approach—
the agency's general practices in as-
sessing civil penalties and in seeking
criminal preosecutions leave much to be
desired. For example, in fiscal year
1988, the average assessed civil penalty
for a serious violation was only $261. 1
hope that Congress’ action last year in
raising the limits of permissible civil

>enalties will produce meaningful
fines which fulfill their deterrent pur-
pose.

OSHA’s use of the act’s criminal
senalties provisions has been even
worse than the.agency’'s use of civil
penaities, In the past 2 decades, ac-
cording to GAQO, the agency has re-
ferred only 57 cases to the Depart-
ment of Justice for criminal prosecu-
tion. The Department of Justice pros-
ecuted less than hslf of these cases
and obtained convictions in only 14
cases. By comparison, the State of
California’s OSH sagency referred 92
cases for criminal prosecution in 1985-
88 alone, and the State flled charges in
41 cases,

Even when OSHA does pursue crimi-
nal prosecutions, the agency typically
seeks minimal monetary penalties.
The Department of Justice has con-
cluded that the Crime Control Act of
1884, which increased criminal fines
for willfut violations of Federal stat-
utes to $250,000 for individuals and
$500,000 for companles, applies to
OSHA viclations, Yet it appears that
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OSHA haa yet to seek criminal sane-
tions under that law. This bill amends
the act to send a strong message from
Congress that OSHA must make
nizea.nmfu] use of these criminal sanc-
tions,

Nor have OSHA and the Depart-
ment of Justice sought Imprisonment
of egregious violators. Not a single em-
ployer had ever served time under
OSHA's criminal provisions until 1989,
when & convicted employer served 45
days in prison. The Department of
Labor's own acting inspeector generat
has acknowledged “an apalling lack of
criminal enforcement” by OSHA.

‘This bill amends the act to lengthen
the maximum allowable sentences, in
order to encourage OSHA and the De-
partment of Justice to make more
meaningful use of the act’s criminal
provisions as a deterrent to violations,
Current maximums are very short, al-
lowing & 6-month maximum for a will-
ful violation that causes s worker's
death, By way of contrast, the maxi-
mum penalty under Federal law for
maliciously harassing & wild burro is 1
year.

In addition, this bill for the first
time permits criminal prosecution for
a wiliful violation that causes serious
bodily Injury. Under present law,
OSHA cannot seek s criminal prosecu-
tion against an employer for a wiltful
violation of the act unless a fatality
occurs. Thus, no matter how egregious
the employer’'s violation is, no matter
how many citations the employer has
received in the past, and no matter
how many workera are seriously and
permanently injured as a result of the
employer's actions, the Government
cannot prosecute unless a worker dies.

OSHA also needs better data to
enable the agency to target its limited
inspection resources more effectively.
Currently, OSHA attempts to target
high-risk industries for Inspections to
make the best use of its resources. For
example, manufacturing industries are
targeted by their average lost workday
injury rates. The construction indus-
try is also hea geted by OSHA's
inspection effort. BlUt because of the
small inspection force, and the size of
OSHA’'s jurisdiction, even employers
in these targeted Industries are rarely
inspected. Moreover, roughly a quar-
ter of the sgency's citations are for
nonserious violationa. This legislation
requires employers to report all work-
related deaths and all safety and
health Incidents in which two or more
employees are hospitalized, and pro-
vides for improved data collection by
OSEA and NIOSH, in order to im-
prove inspection targeting.

Finsally, this legislation extends the
act’s coverage in a number of respects.
First, a long-standing gap in Federal
occupational safety and health law is
filled by extending coverage to Feder-
al, State and local government em-
ployees. In addition, OSHA is permit-
ted to cede private sector jurisdiction
to other Federal agencies—(such as
FAA—only with regard to particular
hazards, and only {f the alternative
standard i3 as effective as OSHA’s
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standard. The bill also clarifies that an
employer operating at a multiemploy-
er worksite has a duty to provide a
safe workplace not just to its own em-
ployees, but to the employees of other
employers operating at the site as
well.

1 am proud to stand here with Sena-
tor Kxumepy as we begin this effort.
In the coming months, we intend to
hold a number of hearings in order to
explore thesa problems, and our pro-
posed solutions, in greater depth. We
hope the administration and the em-
ployer community will be sactive par-
ticipants in this dialog.

But let us move swiftly to address
these problems, so that we can fulfill
Congress's promise made 21 years ago
to assure every working American safe
and healthful working conditions.
With every day we walt, 40 more
American workers die, and thousands
more are disabled by injury and {li.
ness.

By Mr. DeCONCINI (for him-
self, Mr. Inouve, Mr. HATCH,
Mr. Kexveny, Mr. Leany, Mr.
Burns, Mr. Gorron, Mr, GORE,
Mr., Grassiey, Mr. D'AmaToO,
and Mr. CRANSTON);

8. 1823. A bill to amend title 17,
United States Code, to implement a
royalty payment system and & serial
copy management system for digital
audio recording, to prohibit certain
copyright infringement actions, and
for other purposes; to the Committee
on the Judiciary.

AUDIO HEOME RECORDING ACT

& Mr. DeConcrni. Mr. President, I am
pleased today to introduce, along with
my colleagues Senators INOUYE,
Harcy, Krnnepy, LEaHY, BOURNS,
GorTton, GoORE, GRAsSLTY, D'AMaTo,
CransTOoN, and Brravx, the Audio
Home Recording Act of 1921, This leg-
islation finally will resolve one of the
most difficult and emotional argu-
ments_in copyright law, whether indi-
viduals have the right to tape for non-
commerical purposes, copyrighted ma-
terial. The copyright Issues raised by
home taping of sound recordings and
the impact on copyright owners, song-
writers, preformers, music publishers,
and musicians have long frustrated
those of us in Ccngress with responsi-
bility over these matters. The bill that
my colleaguea and I are introducing
today represents an historic compro-
mise among the parties of this long
standing dispute. As one who has
struggled with the equities of this
troubling issue, I am pleased that an
agreement has been reached.

I tirst became involved in the issue
of home taping of copyrishted matert-
al in 1981. At that time, the Ninth Cir-
cuit Court of Appeals issued a decision
finding that the non-commercial pri-
vate video taping of broadcast televi-
sion shows constituted copyright In-
fringement. 1 disagreed with the deci-
sion of the Ninth Clrcuit and immedi-
stely Introduced legislation to over-
furn it. It is difficult to believe that
the so-called Betamax decision was an-
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